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BAYMOND  T.  RING. 
(Snpreme  Ooart;  Special  Term,  Westchester  Ootmty.  Jnly  21 1908.) 

1.  NSW  TBUXi— NBWI.T  DiBCOTEBED  BTIDENCB— LBITKBS— GXZTUINBNESS. 

Where  newly  dlecorered  evidence  consisted  of  letters  which,  If  genuine, 
would  be  material  and  admissible,  and  sufficient  to  warrant  a  new  trial, 
such  new  trial  should  not  be  refused  because  plaintiff  denies  the  genuine- 
ness of  the  letters,  aa  defendant  should  have  an  c^portunlty  of  submitr 
ting  the  question  to  tlte  Jury. 

2.  IjIBEL  AHD  SUNDia— ETIDEnCE—TBUTH  OT  GHASOBB— I^TTEBS. 

Where,  In  an  action  for  slander  In  diarging  plaintiff  with  being  an 
unchaste  woman,  defendant  pleads  In  mitigation  of  damages  that  plaln- 
tUTs  reputation  for  chastity  Is  bad,  and  that  she  has  had  Improper 
relations  with  a  certain  man,  letters  wrlttoi  by  her  to  such  man  tending 
to  prove  defendant's  allegations  are  admissible, 

8.  Baue— New  Tbiai/— Newlt  Discotebed  Evidbiioe. 

In  an  action  for  slander  In  charging  plaintiff  with  being  an  unchaste 
woniuD,  defendant  pleaded  In  mitigation  of  damages  that  plalntllTs  rep- 
utation for  chastity  was  bad,  and  that  prior  to  the  alleged  slander  she 
had  been  on  Intimate  terms  with  a  man  named,  and  had  frequently 
passed  the  nl^t  with  him.  The  principal  questions  litigated  on  the  trial 
had  reference  to  her  relations  with  him,  but  the  evidence  was  hardly 
sufficient  to  Justify  the  Jury  in  finding  any  improper  relations  between 
them.  Hie  trial  resulted  in  a  verdict  for  plaintiff  for  $8,000,  Indicating 
that  the  Jury  did  not  consider  defendant's  evldoioe  sufficient.  A  motion 
for  new  trial  was  baaed  on  letters  discovered  In  the  man's  room  snbse- 
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qnent  to  the  trial,  which,  U  f^uine,  would  support  defendant's  conten- 
tions. Held,  In  view  of  the  fact  that  such  letters  would  probably  produce 
a  different  result,  a  new  trial  should  be  Ranted. 

4.  New  Tbial— Motion— Tiue  for  Makino — Laches. 

Where  the  newly  discovered  evidence  relied  on  by  defendant  as 
ground  for  new  trial  was  found  pending  an  appeal  from  tiie  Jndgment 
against  her,  she  was  Justified  In  deferring  her  motloo.  for  new  trial 

until  that  appeal  was  determined. 

Action  by  Grace  Raymond  against  Naomi  Ring  for  slander.  Ver- 
dict for  plaintiff,  and  defendant  moves  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence.   Motion  granted. 

See  110  N.  Y.  Supp,  3. 

William  L.  Snyder,  for  plaintiff. 
Johnson  &  Mills,  for  defendant. 

TOMPKINS,  J.  This  is  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence.  The  action  is  for  slander,  and  was 
tried  in  April,  1907,  resulting  in  a  verdict  in  plaintiff's  favor  for  the 
sum  of  $8,000.  The  judgment  and  order  denying  defendant's  mo- 
tion for  a  new  trial  were  affirmed  on  April  24,  1908,  by  a  divided 
court,  and  this  motion  was  made  on  May  1,  1908.  The  language  com- 
plained of  charged  the  plaintiff  with  being  an  unchaste  woman,  and 
particularly  with  having  had  illicit  relations  with  one  Patrick  J.  Ring, 
who  was  the  manager  of  an  opera  house  owned  by  the  defendant  in 
the  city  of  Mt.  Vernon.  The  defendant  pleaded  in  mitigation  of  dam- 
ages that  the  plaintiff's  reputation  for  chastity  was  bad,  and  that  for 
a  long  time  prior  to  the  alleged  slander  she  had  been  on  intimate 
terms  of  friendship  and  association  with  said  Ring,  and  on  one  or 
more  occasions  had  occupied  said  Ring's  bedroom  with  him,  and  that 
prior  to  the  uttering  of  the  alleged  slander  defendant  had  been  in- 
formed by  divers  people  that  the  plaintiff  and  said  Ring  had  frequent- 
ly passed  the  night,  or  a  greater  part  of  the  night,  in  Ring's  said  bed- 
room in  the  defendant's  opera  house,  and  that  early  in  the  morning  of 
the  38th  of  June,  1904,  which  was  the  day  the  slanderous  words  were 
spoken,  the  defendant  received  information  from  a  reliable  person 
to  the  effect  that  the  plaintiff  and  said  Ring  had  passed  the  night,  or 
a  greater  part  thereof,  in  said  Ring's  room,  and  that  if  the  defendant 
would  at  once  go  to  the  said  opera  house,  and  watch  a  certain  entrance 
thereof,  she  would  soon  find  the  plaintiff  coming  out  of  the  said  en- 
trance, and  that  the  defendant  thereupon,  early  in  .the  morning  of 
said  day,  did  go  to  the  said  entrance,  and,  secreting  herself  in  an  ad- 
joining building,  did  watch  the  same,  and  that  within  a  few  minutes 
thereafter  the  defendant  saw  the  plaintiff  emerge  therefrom,  and 
thereupon  the  defendant  accosted  the  plaintiff,  and  chained  her  with 
having  been  in  said  room  with  Ring,  and  that  it  was  at  that  time  that 
the  slanderous  words  were  spoken,  and  that  said  words  had  reference 
to  the  plaintiff's  alleged  misconduct  with  the  said  Ring.  The  princi- 
pal questions  litigated  upon  the  trial  had  reference  to  the  plaintiff's  re- 
lations with  said  Ring,  who  was  a  married  man,  and  her  ccmduct  on 
a  certain  occasion  with  a  certain  man  in  New  York  City. 

The  defendant  offered  some  testimony  tending  to  show  plaintiff's 
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association  with  said  Ring,  but  hardly  enough  to  justify  the  jury  in 
finding  any  improper  relations  between  them.  That  fact  is  apparent 
from  the  amount  oi  the  vei^ict  rendered  in  the  plaintiff's  favor,  an 
unusually  large  one  for  a  slander  suit,  clearly  indicating  to  my  mind 
that  the  jury  determined,  not  only  that  plaintiff's  relation  with  Ring 
had  been  in  all  respects  proper  and  correct,  but  that  the  defendant's 
offense  in  speaking  the  slanderous  words  was  aggravated  by  the 
partial  defense  unsuccessfully  pleaded  in  mitigation.  At  the  trial  it 
was  claimed  on  the  part  of  the  plaintiff  that  she  was  a  chaste  and  pure 
woman,  and  that  her  relations  with  Ring  were  purely  platonic,  and  the 
jury  evidently  found  that  to  be  the  fact,  else  would  not  have  given 
such  a  large  verdict. 

This  motion  for  a  new  trial  is  made  upon  the  ground  of  evidence 
alleged  to  have  been  discovered  after  the  trial,  and  in  July,  1907,  in 
the  form  of  letters,  which  it  is  claimed  were  written  by  the  plaintiff 
to  the  said  Patrick  J.  Ring,  and  were  found  in  a  pocketbook  which  is 
conceded  to  have  been  the  property  of  Ring,  in  a  room  which  he  had 
occupied  as  a  bedroom  in  the  said  opera  house.  The  letters  are  love 
letters,  pure  and  simple,  and  more  than  that  lead  the  mind  irresistibly 
to  the  conclusion  that  immoral  practices  had  been  indulged  in  by  the 
plaintiff  and  Ring.  In  view  of  the  fact  that  the  amoimt  of  the  ver- 
dict clearly  indicates  a  finding  by  the  jury  that  tiie  plaintiff  was  a 
woman  of  good  morals,  and  mnocent  of  any  immoral  conduct  with 
Ring,  it  seems  to  me  that  the  result  would  have  been  different  had  the 
jury  had  before  it  the  letters  upon  which  this  motion  is  based,  if  the 
letters  are  proven  to  have  been  written  by  the  plaintiff,  because,  if 
they  were  written  by  the  plaintiff  to  Ring,  there  is  only  one  reason- 
able deduction  to  be  made  from  them,  and  that  is  that  she  and  Ring 
had  indulged  in  improper  relations  and  illicit  intercourse.  The  plain- 
tiff denies  the  genuineness  of  the  letters,  and  declares  them  to  be 
spurious.  Without  expressing  an  o[»nion  on  that  question  (because 
of  its  possible  effect  upon  a  second  trial  of  the  case),  I  am  of  opinicm 
that  the  defendant  should  have  an  opportunity  of  submitting  the  let- 
ters to  a  jury,  and  have  their  authenticity  and  effect  passed  upon  at 
a  new  trial. 

The  plaintiff  claims  that  the  letters,  if  genuine,  are  immaterial  and 
inadmissible.  I  think  otherwise.  The  plaintiff  was  a  witness,  both 
for  the  purpose  of  proving  the  slander,  as  well  as  to  give  evidence  of 
acts  on  the  defendant's  part,  and  circumstances  before  and  after  the 
date  of  the  slander  tending  to  show  actual  malice  on  the  defendant's 
part,  and  on  her  cross-examination  she  was  questioned  concerning  her 
relations  with  Ring.  If  at  tlie  trial  the  defendant  had  had  these  let- 
ters, and  they  were  genuine,  they  could  have  been  used  very  effect- 
ively on  plaintiff's  cross-examination,  and  put  in  evidence  in  support 
of  defendant's  claim  concerning  plaintiff's  relations  with  Ring  and 
in  mitigation  of  damages.  They  could  also,  if  genuine,  have  been  used 
to  contradict  Ring's  testimony  which  he  gave,  to  the  effect  that  he 
had  never  had  any  improper  relations  with  plaintiff.  If  the  letters 
are  genuine  and  siiow  the  true  relations  existing  between  the  plain- 
tiff and  Ring  prior  to,  and  at  the  time  of,  the  alleged  slander,  it  can 
hardly  be  seriotisly  argued  that  a  jury  would  give  any  such  verdict 
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as  was  given  at  the  former  trial.  Hie  test  on  a  motion  of  this  kind 
is  whether,  with  the  newly  discovered  evidence,  a  different  outcome 

is  probable.  I  think  that  it  is,  assuming  that  the  letters  are  genuine. 
I  have  no  doubt  from  the  papers  before  me  that  the  letters  were  found, 
as  stated  by  Rosenberg,  in  the  room  in  the  opera  house  which  Rir^ 
had  just  previously  occupied,  and  the  fact  that  at  the  time  of  their 
delivery  to  the  defendant's  attorneys  the  appeal  to  the  Appellate  Di- 
vision was  pending  justified  the  defendant  in  deferring  this  motion 
until  that  appeal  was  determined,  and  hence  there  have  been  no 
laches. 

I  have  carefully  considered  all  of  the  points  made  and  cases  cited 
by  plaintiff's  counsel  in  opposition  to  this  motion,  and  am  forced  to 
the  conclusion  that  in  view  of  the  size  of  the  verdict,  and  the  obvious 
considerations  which  induced  it,  and  the  contents  of  the  letters  found 
since  the  trial  and  alleged  to  be  in  the  plaintiff's  handwriting,  that 
the  defendant  should  have  another  opportunity  to  establish,  if  she  can, 
the  partial  defense  in  mitigation  of  damages  set  forth  in  the  answer. 
All  of  the  elements  required  to  entitle  a  party  to  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  are  presented  by  the  defendant's 
papers  on  this  motion.  Indeed,  in  my  opinion,  a  very  strong  case  is 
made  out. 

Motion  to  set  aside  and  vacate  the  judgment,  and  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  is  granted,  upon  the  de- 
fendant s  paying  to  plaintiff's  attorney  within  15  days  after  the  entry 
of  the  order  herein  the  costs  and  disbursements  taxed  in  the  action, 
and,  in  case  of  her  failure  so  to  do,  the  motion  is  denied,  with  $10 
costs. 


(09  MlBc.  Rep.  7a) 

LOEWT  V.  BOARD  OF  EDUCATION  OF  dTT  OF  NEW  YORK. 

(Supreme  Court,  Trial  Term,  New  York  Comity.  April,  1808.) 

1.  Schools  and  Soiiooi*  Diotbict^— Teackebs— Smjuues. 

Laws  1897,  p.  894.  c.  378,  I  1091,  as  amended  by  Iawb  1900,  p.  1607, 
c  761, 1  4,  provides  that  the  board  of  education  of  the  dty  of  New  York 
sliall  hare  power  to  adopt  hy-laws  fixing  the  salaries  of  teachers,  and 
that  they  shall  establish  a  uniform  schedule  prorlding  for  an  eqnal 
annual  Increase  of  salary,  and  that  no  salary  shall  be  reduced  by  the  act 
Held  to  require  salaries  existing:  at  the  time  of  Its  passage,  when  above 
the  minimum  required  by  the  appropriate  schedule,  to  be  continued  until 
the  end  of  the  school  year,  when  the  teacher  ^onld  be  placed  under  the 
proper  schedule,  where  It  did  not  require  a  reduction  of  his  salary. 


Wliere  a  teacher  was  receiving  by  contract  a  salary  of  $960  per  an- 
num at  the  time  of  the  passage  of  Laws  1000,  p.  Ifi07,  c  751,  8  4,  amend- 
ing Laws  1897,  p.  894,  c  378,  i  1091,  relating  to  salaries  of  teachers  of 
schools  In  the  city  of  New  York,  and  providing  for  continuance  of  a  teach- 
er at  the  same  salary  to  the  end  of  tlie  school  year,  when  he  was  to  be 
placed  on  the  schedule  adopted  by  the  l>oard  of  education,  such  teacher 
was  entitled  to  such  salary  for  the  remainder  of  the  school  year,  when  he 
was  entitled  to  be  Increased  In  accordance  with  the  schedule  applicable 
to  the  class  of  teachers  to  which  he  belonged. 

Action  by  Oorge  J.  Loewy  against  the  board  of  ^ucation  of  the 
city  of  New  York.  Judgment  for  defendant 


2.  Saub. 


Sup.  Ct) 


LOVWT  T.  BOAKD  OF  EDUOATION. 


6 


John  E.  O'Brien,  for  plaintiff. 

Francis  K.  Pendleton,  Corp.  Counsel,  for  defendant 

GOFF,  J.  At  the  commoicement  of  the  school  year,  on  the  1st  of 
October,  1899,  plaintiff  was  appointed  teacher  of  shop  work  in  the 
public  schools  at  an  annual  salary  of  $960.  On  the  3d  of  May,  1900. 
there  went  into  effect  an  amendment  to  the  Greater  New  York  charter 
(Laws  1897,  p.  394,  c.  378,  §  1091)  by  Laws  1900,  p.  1607,  c.  761,  §  4, 
which,  among  other  things,  provided  that: 

"Tbe  board  of  edacatlon  shall  have  power  to  adopt  by-laws  fixing  the  sal- 
aries of  *  *  *  all  members  of  the  superrlslng  and  teachlug  staff.  *  •  • 
Snch  b7-Uw8  shall  establish  a  uniform  schedule  of  salaries  for  the  saperrls- 
tog  and  feachli^  staff  throughout  all  borouKhB,  which  schedule  shall  provide 
for  an  equal  Qunual  Increment  of  salary  of  aach  an  amount,  that  •  *  • 
no  male  teacher  in  said  elementary  schools  shall  receive  less  than  nine  hun- 
dred dollars  per  annum  nor  shall  the  annual  Increment  for  any  male  teacher 
therein  be  less  than  one  hundred  and  five  dollars.  ♦  *  •  No  salary  now 
liaid  to  any  member  of  the  sui^eiTlsIng  and  the  teaching  staff  of  any  of  the 
public  schools  In  the  city  of  New  Tork  shall  be  reduced  by  the  operation  of 
this  section,  and  the  aforesaid  equal  annual  Increment  for  each  class  or 
grade  of  the  supervising  and  the  leaching  staff  of  said  public  schools  shall  be 
uniform  throughout  each  daPS  ur  grade,  and  each  of  said  persons  shall  at 
once  receive  all  the  emoluments  In  accordance  with  the  above  scliedule  of 
minimum  salaries  to  which  said  person  Is  oitltled  by  reason  of  merit,  of  ex- 
perience and  of  the  grade  of  class  taught." 

On  the  same  day,  and  in  pursuance  of  the  act,  the  board  of  educa- 
tion adopted  a  schedule,  known  as  "Schedule  VI,"  by  which  a  mini- 
mtun  sala^  of  $900  for  the  first  year  was  fixed  as  the  salary  of  teach- 
ers of  plamtiff's  grade,  with  an  annual  increase  of  $10S  for  a  period 
of  12  years,  when  a  maximum  fixed  by  law  would  be  reached.  At 
the  time  this  schedule  went  into  effect  plaintiff  was,  under  his  orig- 
inal appointment,  receiving  $960  per  year,  and  he  continued  to  re- 
ceive that  sum,  in  monthly  payments,  for  the  balance  of  the  school 
year,  until  the  1st  of  October,  1900,  when  under  the  schedule  he 
received  salary  at  the  rate  of  $1,005  per  year,  and  for  each  subsequent 
year  received  the  prescribed  increase  of  $105.  No  question  is  raised 
as  to  the  efficiency  of  the  plaintiff  as  a  teacher,  nor  as  to  his  having 
been  appropriately  graded  or  classified,  nor  as  to  the  propriety  or 
validity  of  the  schedule.  The  only  question  to  be  determined  is,  what 
salary  was  plaintiff  entitled  to  receive,  under  the  schedule,  when  it 
went  into  effect  on  the  3d  of  May,  1900?  He  contends  that  from  that 
date  he  was  entitled  to  receive  a  minimum  salary,  at  the  rate  of  $1,005 
per  year,  until  the  1st  of  October  next  ensuing,  when,  at  the  com- 
mencement of  the  new  school  year,  he  became  entitled  to  receive  the 
annual  increase  of  $105  for  each  recurring  year.  The  defendant  con- 
tends that  he  was  only  entitled  to  receive  for  the  first  year  the  mini- 
mum rate  of  $900,  and  thereafter  the  annual  increase  of  $105;  and  the 
fact  that  he  actually  received  $960  for  the  first  year  was  because  he 
had  been  employed  at  that  figure,  and  the  act  prohibited  any  reduction. 

While  the  act  cited  is  very  prolific  in  language,  yet  in  vain  may 
it  be  searched  for  any  express  terms  or  provisions  which  are  appli- 
cable to  or  control  the  precise  question  involved.  Recourse  must  be 
had,  therefore,  to  the  act  which  was  amended,  to  the  object  and  pur- 
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pose  of  the  amendment,  and  to  the  reason  of  the  thing,  in  order  that 
the  true  intent  and  meaning  of  the  statute  may  be  ascertained.  When 
the  different  boroughs  wt^ch  now  constitute  the  city  of  New  York 
were  consolidated  into  one  municipality,  a  scheme  of  government  for 
the  department  of  public  education  was  devised.  Such  a  scheme  was 
rendered  difficult  of  accomplishment,  because  of  the  different  systems 
existing  in  the  various  municipalities  and  school  districts  within  the 
territorial  limits  of  the  new  city.  It  is  not  necessary  to  refer  to  the 
statutes  or  by-laws  then  in  existence,  beyond  the  mere  statement  that 
out  of  the  confusion  there  was  sought  to  be  shaped  something  like  or- 
der, and  bow  far  this  was  successful  may  be  measured  from  the  pro- 
visions which  empowered  the  different  school  boards  to  fix  the  salaries 
of  the  teaching  staff,  although : 

"Said  salaries  need  not  be  uniform  throughont  all  the  sereral  boroughs, 
nor  in  any  two  of  them,  nor  thron£;hout  any  one  borough."   Charter,  i  109L 

Thus  large  power  was  given  to  the  individual  school  boards  to 
adopt  such  salaries  as  they  deemed  proper,  provided  only  that : 

"Snch  salaries  shall  be  related  by  merit,  by  the  grade  of  class  taught, 
by  the  length  of  serrlce.  or  by  the  experience  la  teaching  of  the  Incumbent  In 
charge,  or  by  such  a  combination  of  these  conslderattona  as  the  school  board 
may  deem  proper."  Sectlcm  l<S&i. 

It  was  to  be  expected  that,  with  such  power  in  the  hands  of  the  dif- 
ferent boards,  different  standards  of  compensation  should  be  adopted, 
thus  giving  rise  to  much  dissatisfaction  among  the  teachers,  not  only 
on  account  of  the  unfairness,  but  also  on  account  of  the  insufficiency. 
This  defect  was  in  part  remedied,  in  1899,  by  an  act  (Laws  1899,  p. 
883,  c.  41?)  which  amended  section  1091  of  the  charter  by  adding  to 
it  certain  restrictions  as  to  the  minimum  salaries  which  might  be  paid 
to  teachers  and  principals.  By  this  amendment  no  regular  teacher 
could  be  paid  less  than  $600  per  annum.  Although  some  relief  was 
given  by  this  act,  it  was  but  slight;  and  the  continued  dissatisfaction 
with  existing  conditions  was  expressed  in  the  enactment  of  chapter 
751  of  the  Laws  of  1900,  under  which  the  present  action  has  been 
brought.   It  is  entitled : 

"An  act  to  amend  chapter  378  of  the  Laws  of  1897  •  •  •  relative  to  the 
department  of  education,  for  the  purpose  of  establishing  a  uniform  salary 
schedule  and  providing  funds  ttierefor." 

The  fourth  section  is  an  amendment  of  section  1091  of  the  Greater 
New  York  charter.  That  section  gives  to  the  central  board  of  educa- 
tion, instead  of  to  the  individual  school  boards,  the  power  to  fix  sal- 
aries, but  greatly  limits  that  authority  by  providing  for  a  uniform 
schedule  of  salaries,  and  it  further  directs,  with  much  minuteness, 
what  shall  be  the  minimum  salaries  and  increments  for  the  various 
grades  of  the  teaching  and  supervising  staff.  The  purpose  of  this 
act  was  to  vest  the  power  of  fixing  salaries  within  clearly  defined  lim- 
its, according  to  a  uniform  schedule,  in  the  central  or  governing  board; 
and  the  reason  of  it  was,  not  only  to  pay  a  just  and  uniform  compen- 
sation to  the  teachers,  but  to  remove  the  inequalities,  the  incongruities, 
and  the  capriciousness  of  the  old  system.  In  construing  the  act  the 
reasons  for  its  creation  must  be  borne  in  mind ;  but  such  reasons  may 
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not  be  allowed  to  limit  the  discretion  formerly  given  to  the  boards, 
except  in  so  far  as  the  act  specifically  states.  If,  as  in  the  present 
case,  an  amendment  is  lacking  in  some  particular  or  is  capable  of 
more  than  one  construction,  it  is  permitted  to  look,  not  only  to  the 
provisions  of  the  original  act,  but  the  court  may  avail  itself  of  any 
legitimate  aids  for  the  purpose  of  ascertaining  its  true  meaning.  2 
Lewis'  Suth.  Stat  Constr.  (2d  Ed.)  §§  450,  466. 

When  the  outlying  districts  were  annexed  to  the  city  of  New  York 
by  the  Greater  ^^ew  York  charter,  section  1086,  entitled  "Continuation 
of  Yearly  Contracts  with  Teachers  in  Territory  Consolidated/'  di- 
rected that: 

•'All  yearly  school  contracts  by  and  between  the  local  school  authorities  of 
any  school  district  whose  territory  Is  so  annexed  and  consolidated  by  this  act 
and  tlie  teachers  In  such  district  as  such  yearly  contracts  exist  at  the  time 
wh^  this  act  shall  take  effect,  shall  in  all  resi)ects  continue  until  the  expira- 
tion of  the  yearly  term  named  therein  and  sliall  be  so  continued  by  the  board 
of  edneation  of  the  city  of  New  Xork,  through  the  proper  school  board." 

This  section  applied  to  the  contracts  existing  at  the  time  between 
teachers  and  the  local  school  authorities,  and  indicated  the  procedure 
which  the  new  school  authorities  were  directed  to  follow  in  order  that 
the  conditions  then  existing  might  best  be  brought  under  the  new 
regime.  Such  a  provision  is  lacking  in  the  act  of  1900;  but,  in  view 
of  such  omission,  it  is  permitted  to  look  to  this  section  of  the  charter, 
which  is  still  in  force  and  unamended.  From  it  we  can  infer  what 
must  still  be  the  intention  of  the  Legislature  under  such  circumstan- 
ces. It  is  not  necessary  that  conditions  then  and  now  be  identical.  It 
is  sufficient  if  they  be  so  similar  that  a  fair  inference  may  be  drawn 
from  the  earlier  act  as  to  an  intention  which  is  unexpressed  in  the 
latter  amendment.  Construed  in  this  way,  it  becomes  evident  that 
the  spirit  of  the  act  requires  that  existing  salaries,  when  above  the 
minimum  required  by  the  appropriate  schedule,  should  be  continued 
until  the  end  of  such  school  year,  and  that  the  individual  be  then 
placed  under  the  proper  schedule,  provided  that  his  salary  be  not  re- 
duced in  so  doing.  From  this  reasoning  it  must  follow  that  the  an- 
nual increment  of  $105  may  not  be  claimed  as  of  right  until  the  in- 
dividual has  been  placed  under  one  of  the  schedule  grades;  for  it  is 
clear  that  on  any  other  theory,  if  the  salary  received  up  to  May  3, 
1900,  was  greater  than  the  minimum  for  the  year  in  accordance  with 
the  schedule,  defendant  would  be  forced  to  classify  such  teacher  at 
a  rate  of  salary  much  greater  than  that  required  by  the  act,  and  in  such' 
a  case  there  would  be,  in  effect,  a  direction  to  the  board  of  education 
to  increase  the  minimum  salary  allowed  by  the  act. 

If  plaintiff's  contention  be  sound  and  his  interpretation  of  the  act 
be  adopted,  it  would  destroy  the  very  object  of  the  legislation — the 
uniformity  of  salaries.  During  his  second  year  of  service  he  would  be 
receiving  the  salary  paid  to  those  of  the  third  ^rear,  and  would  in  such 
manner  continue  throughout  his  term  of  service.  Were  there  many 
such  cases,  uniformity  would  be  but  a  name,  and  the  object  of  the 
statute  defeated.  It  was  the  intention  of  the  Legislature  that  the  in- 
crease should,  under  the  schedule,  be  automatic  and  take  place  at  the 
end  of  each  year.   According  to  plaintiff's  contention  tnis  increase 
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would  occur  on  May  3,  1900,  irrespective  of  how  long  his  term  of 
service  had  been,  prior  to  the  enactment.  Had  he  been  appointed 
in  April,  he  would  still  claim  a  year's  increase  in  May  and  another 
year's  increase  the  following  October.  But  for  the  clause  forWdding 
reduction,  his  salary  would,  for  tlie  first  year,  have  been  fixed  at  the 
minimum,  $900.  Can  it  be  held  that,  because  his  salary  could  not  be 
reduced,  he  in  consequence  became  entitled  to  an  increase?  If  the  law 
says  salarif  cannot  be  reduced,  can  the  prohibitive  words  be  perverted 
into  meaning  that  the  salary  must  be  mcreased?  And  to  this  point 
plaintiff's  reasoning  inevitably  leads;  for  it  involves  the  unavoidable 
conclusion  that,  because  his  first  year's  salary  was  protected  from 
reduction,  he  thereby  should  receive  in  one  ^ear  the  annual  increments 
aJlowed  for  two.  I  do  not  believe  the  Legislature  ever  intended  such 
a  result,  and  certainly  it  should  not  receive  judicial  sanction. 

Reliance  is  placed  by  plaintiff  upon  the  case  of  Moore  v.  Board  of 
Education,  121  App.  Div.  863,  106  N.  Y.  Supp.  983,  recently  decided 
the  Appellate  Division.  It  has  no  application.  The  question  passed 
upon  there  was  the  plaintiff's  right  to  a  certain  grade.  Here  there  is 
no  such  question. 

Defendant's  contention  that  the  plaintiff  is  estopped  from  recovery 
.  because  of  having  receipted  in  full  for  his  salary,  and  that  he  is  barred 
by  the  statute  of  limitations,  cannot  be  upheld.  These  questions  might 
become  important,  if  bearing  upon  contractual  relations;  but  where 
rights  are  fixed  by  statute  they  may  not  prevail. 

Judgment  for  defendant  is  awarded. 


(127  App.  Div.  885.) 

BOSE  V.  UIPERIAIi  BNGINB  Oa 
(Supreme  (3ourt,  Appellate  Division,  Fourth  D^artmeot   July  7, 1908.) 

1.  Masteb  and  Sebvawt— Tobts  of  Sebvabt— LiABiLm  or  Mabteb— Coif- 

PENSAtOBT  DaUAOES. 

A  master  is  liable  for  compensatory  damages  for  Injury  caused  by  the 
tortious  act  of  a  eerrant  committed  In  the  course  ot  the  employment; 
though  such  acts  are  moKllcloufl.- 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  voL  8^  Master  and  Serv- 
ant, H  1230-1232.1 

2.  Same— Punitive  Dahaoes. 

A  master  is  not  liable  for  punitive  damsRea  fbr  the  tordoufl  aets  of  a 
Berrant,  unless  he  partldpatea  in  the  wrm^ul  aet  ezpresdy  or  Imidledly 
by  his  conduct  authorizing  It  at  approving  It,  but  where  the  wrongful 
act  Is  either  a  part,  or  In  pursuance,  of  a  recognized  bustoesB  system 
authorized  by  the  master,  or  where  the  act  Is  the  act  of  an  agent  or 
manager  having  the  general  management  of  the  particular  business  In 
the  conduct  of  which  the  act  complained  of  was  dcoie,  the  master  Is  In  a 
proper  case  liable  for  punitive  damages. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  voL  94,  Master  and 
Servant,  {  1273.] 

'ft,  Saub. 

Where  one  having  the  general  management  and  exclusive  control  for 
a  corporation  of  a  department  of  Its  business  In  the  management  of 
which,  and  as  a  part  of  which  management  he  wrote  a  libelous  letter 
in  the  name  of  and  as  authorized  by  the  coritoratlon  itself,  the  allowance 
of  punitive  damages  in  an  action  against  tiie  corporation  for  the  libel 
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would  not  be  set  aside  as  against  the  evidoice  on  tlie  iBsne  whether  he 
occupied  a  representative  relation  to  the  corporation. 

[Ed.  Mot&— For  cases  in  point,  see  Gent  Dig.  toL  34,  Master  and 
Servant,  i  1273.] 

Williams  and  Kruse,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Steuben  County. 

Action  by  Zatter  W.  Rose  against  the  Imperial  Engine  Company. 
From  a  judgment  for  plaintiff^  and  from  an  order  denying  a  motion 
for  a  new  trial  on  the  minutes,  defendant  appeals.  Affirmed. 

See  110  App.  Div.  437,  96  N.  Y.  Supp.  808. 

Argued  before  McLENNAN,  P.  L,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Herendeen  &  Mandeville  (Francis  E.  Wood,  on  the  brief),  for 
appellant 

Warren  J.  Cheney,  for  respondent. 

ROBSON,  J.  That  the  letter,  for  the  publication  of  which  the 
jury  have  awarded  plaintiff  the  sum  of  $1,200  damages,  is  libelous 
per  se,  unless  it  is  to  be  regarded  as  a  privileged  communication,  is 
apparent.  That  the  communication  is  not  as  matter  of  law  privileged 
was  determined  on  a  prior  appeal  of  this  court.  110  App.  Div.  437, 
96  N.  Y.  Supp.  808.  The  jury  has  found  as  matter  of  fact  that  it 
was  not  privileged,  and  we  cannot  say  that  this  finding  was  against 
the  weight  of  evidence. 

Counsel  for  both  parties  seem  to  agree  that  the  evidence  appearing 
in  the  present  record  does  not  materially  differ  from  that  presented 
in  the  record  before  the  court  on  the  prior  appeal,  except  in  regard  to 
what  was  done  by  defendant's  foreman,  Johnson,  by  way  of  making 
inquiries  of  plaintiff's  fellow  workmen  before  he  reported  to  HoUister 
(who  wrote  the  letter  complained  of)  that  the  tools,  which  the  letter 
charged  plaintiff  with  stealing,  had  been  taken  by  plaintiff.  This 
additional  evidence  is  to  some  extent  contradictory  of  evidence  given 
by  the  same  witnesses  on  the  first  trial ;  and  apparently  was  not  con- 
sidered, either  by  the  jury  or  the  trial  court,  as  entitled  to  much  weight, 
with  which  apparent  conclusion  we  entirely  agree. 

This  leaves  for  consideration  only  appdlant's  claim  that  defendant 
was  in  no  event  liable  for  punitive  damages,  and  that  the  instruction 
of  the  court  in  reference  thereto  was  error.  The  charge  of  the 
court  as  to  the  degree  of  care  which  the  agent  should  have  used  in 
verifying  the  facts,  upon  which  he  assumed  to  make  the  libelous  state- 
ments contained  in  the  letter,  was  in  the  exact  language  requested  by 
defendant's  cofmsel.  The  point  we  are  now  considering  seems,  there- 
fore, to  narrow  to  a  question  as  to  the  extent  of  defendant's  respon- 
sibility for  the  acts  of  Hollister,  its  agent.  In  other  words,  were  they 
the  acts  of  an  agent  simply,,  or  were  they  in  a  broader  sense  the  acts 
of  the  defendant  as  an  individual  entity,  or  legal  person,  for  which  de- 
fendant was  liable  to  the  same  extent  as  it  would  have  been  if  Hol- 
lister had  been  himself  the  corporation?  For  the  tortious  acts  of  a 
mere  servant  or  subagent  of  the  principal  done  or  committed  in  the 
course  of  his  employment,  even  if  wanton  or  malicious,  the  principal 
is,  of  course,  liable  to  respond  in  damages,  which  will  fully  compensate 
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the  person  injured  for  the  actual  injury  sustained.  But  "punitive 
or  vindictive  damages,  or  smart  money,  are  not  to  be  allowed  as 
against  the  principal,  unless  the  principal  participated  in  the  wrong- 
ful act  of  the  agent,  expressly  or  impliedly,  by  his  conduct  authorizing 
it,  or  approving  it,  either  before  or  after  it  was  committed."  Lake 
Shore  Ry.  Co.  v.  Prentice,  147  U.  S.  101-114,  13  Sup.  Ct.  261,  265, 
37  L.  Ed.  97;  Craven  v.  Bloomingdale,  171  N.  Y.  439,  64  N.  E. 
169.  But,  if  the  wrongful  act  is  either  a  part,  or  in  pursuance,  of 
a  rec(^ized  business  system,  adopted  and  authorized  by  the  principal, 
as  in  the  case  of  Stevens  v.  O'Neill,  51  App.  Div.  364,  64  N.  Y.  Supp. 
663,  affirmed  169  N.  Y.  375,  62  N.  E.  424,  or  is  the  act  of  an  agent 
or  manager  to  whose  charge  the  general  management  of  the  particu- 
lar business,  in  the  conduct  of  which  the  act  complained  of  was  done, 
then  the  principal  is  liable,  in  a  proper  case  to  be  cast  in  punitive,  as 
well  as  compensatory,  damages,  even  though  the  agent  may  have  vio- 
lated general  instructions  of  the  principal  in  that  regard.  Crane  v. 
Bennett,  77  App.  Div.  102,  79  N.  Y.  Supp.  66,  affirmed  177  N.  Y. 
106,  69  N.  E.  274,  101  Am.  St.  Rep.  722.  This  idea  with  its  limito- 
tions  is  thus  expressed  by  the  court  in  Lake  Shore  Ry.  Co.  v.  Prentice, 
147  U.  S.  114,  13  Sup.  Ct.  265,  37  L.  Ed.  97,  cited  above: 

"The  president  and  general  manager,  or  In  his  absence,  tbe  vice  president 
in  tais  place,  actually  wielding  the  whole  executive  power  ot  the  corporation, 
may  well  be  treated  as  bo  far  representing  the  corporation  and  tdoitifled 
with  it  that  any  wanton,  malicious,  or  oKiresBive  Intent  of  his  In  doing 
wrongful  acts  in  behalf  of  the  corporation  to  the  injury  of  othera  may  be 
treated  as  the  Intent  of  the  corporation  Itaelf." 

The  evidence  does  not  disclose  the  name  or  title  by  which  Hollister's 
position  or  duties  in  defendant's  service  were  designated ;  but  it  seems 
that  he  at  least  had  the  general  management  and  exclusive  control 
for  the  corx>oration  of  all  that  part,  or  department,  of  its  business,  in 
the  management  of  whidi  and  as  a  part  of  which  management,  direc- 
tion, and  control  this  letter  in  question  was  written  in  the  name  of, 
and  as  a  letter  authorized  by,  the  corporation  itself.  If  defendant  had 
asked  to  go  to  the  jury  for  their  determination  as  a  question  of  fact 
whether  or  not  HoUister  did  occupy  that  representative  relation  to 
defendant,  it  is  possible  that  it  would  have  been  entitled  to  have  that 
matter  thus  determined.  But  no  such  request  was  made;  and  we 
cannot  say  that  the  evidence  on  that  point  is,  as  matter  of  law,  in- 
sufficient to  sustain  a  verdict  in  which  punitive  damages  were,  as  we 
assume,  included. 

Judgment  and  order  affirmed,  with  costs.  All  concur,  except  WII^ 
LIAMS  and  KRUSE,  JJ.,  who  dissent. 


(127  App.  Div.  871.) 

HAMILTON  T.  HAMILTON. 

(Supreme  Court,  Appellate  Division,  Fourth  Department   Jnly  7,  1908.) 

L  CoMTBACTS-<;oN8inEBATiOM— Evidence— SuFFiciKNCT. 

In  an  action  on  an  agreement,  executed  by  a  brother  to  his  mother 
and  sister,  to  pay  them  an  annuity,  which  recited,  "For  value  received, 
I  hereby  promise  to  pay  [hla  mother  or  sister],"  the  pleadings  of  defend- 
ant admitted  the  making  of  the  agreement  upon  the  request  of  his 
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father,  and  the  receipt  by  defendant  from  his  father  of  large  sums  of 
money  prior  to  the  making  thereof,  but  denied  that  the  agreement  was 
ezecDted  In  oonstderatlon  of  money  received  from  the  father.  Plaintiff 
rested  on  the  agreement,  and  defendant  testified  that  no  consideration 
came  from  fbe  mother  or  sister,  and  that  he  was  not  Indebted  to  them. 
Held,  that  the  quoted  words  In  the  agreement  imported  a  sufficient  con- 
sideration to  sustain  the  action,  as  there  was  no  evidence  that  a  snfil- 
d^t  consideration  was  not  given. 

2.  Sai». 

Held,  also,  that  It  would  be  assumed,  since  the  agreement  Imported  a 
cousideratlon,  that  a  sufficient  consideration  was  furnished  by  the  father 
to  sustain  the  action  on  the  agreement  as  against  the  objection  that  no 
consideration  moved  from  the  mother  or  sister. 

8.  SAHB— COHBIDEBATION  MOVINO  FBOSf  THIBD  PeBSONS. 

An  agreement  by  a  son  at  the  instance  and  request  of  his  father,  who 
made  large  advancements  to  him  to  pay  an  annuity  to  bis  mother,  and,  on 
her  death,  to  his  sister,  which  agreement  recited  that  "For  value  received, 
I  hereby  promise  to  pay  [the  mother  or  sister],"  Is  a  valid  and  enforceable 
agrennent  In  the  hands  of  the  mother  or  sister,  though  no  consideration 
was  furnished  by  them,  and  the  son  was  under  no  obligations  to  maice  any 
^visions  tor  them,  as  the  promise  being  made  directly  to  them,  and  not 
to  the  father,  was  sustained  liy  a  consideration  moving  from  the  father. 

4.  SllCB— DELIVEBT— I^ISUICFTIONS. 

In  an  actlqp  on  an  agreemoit  executed  by  a  son  at  the  request  of  hU 
father  to  pay  an  annuity  to  plaintiff,  the  complaint  alleged  a  delivery  to 
plaintiff,  and  the  answer  alleged  a  delivery  to  the  father,  and  not  to 
the  plaintiff.  It  was  conceded  that  the  annuity  was  paid  for  20  years 
under  the  agreement.  The  plaintiff  produced  the  agreement  at  the 
trial  and  offered  It  in  evidence.  There  was  no  other  evidence  on  the  ques- 
tion to  whom  delivery  was  made.  Beld,  that  the  payments  under  the 
agreement  constituted  a  snfflclent  admlsslwi  by  the  defendants  of  a  deliv- 
ery of  the  agreemoit  to  plaintiff,  as  It  would  be  assumed  that  sdalntiff's 
possession  of  the  agreement  was  lawful,  and  antedated  the  paymenta  made 
by  the  defendant  to  the  plaintiff. 

Action  by  Julia  A.  Hamilton  against  Arthur  S.  Hamilton  to  recover 
installments  due  on  an  ag^reement  to  pay  an  annuity.  Judgment  ren- 
dered for  plaintiff. 

The  following  is  the  opinion  of  FOOTE,  J.,  delivered  at  Special 
Term: 

This  action  Is  brought  to  recover  the  unpaid  installments  due  upon  the 
following  agreement:  "$1,000.  Annuity.  Payable  Quarterly.  Rochester,  N.  T., 
April  15,  1S74.  For  value  received,  I  hereby  promise  to  pay  Mrs.  Sarah  Ham- 
ilton, the  sum  of  $250  each  first  day  of  January,  April,  July  and  October, 
from  and  after  the  day  of  the  death  of  our  Father,  Samuel  Hamilton.  These 
payments  to  be  continued  during  the  term  of  her  life,  and  In  case  of  her 
(Mrs:  Sarah  H.)  death,  the  same  shall  be  paid  to  her  daughter  (Julia  A.) 
during  her  life.  Arthur  S.  Hamilton."  The  parties  are  brother  and  sister 
and  the  children  of  the  late  Samuel  Hamilton  and  Sarah  Hamilton,  his  wife, 
both  deceased.  The  complaint  alleges  that  prior  to  the  time  of  the  making 
and  delivery  of  this  agreement  the  defendant  had  received  from  his  father. 
Samuel  Hamilton,  large  sums  of  money,  advanced  by  his  said  father  from  his 
estate,  and  In  consideration  thereof,  as  a  provision  said  Samuel  Hamilton  de- 
sired to  make  for  his  wife,  Sarah  Hamilton,  and  for  his  daughter,  the  plain- 
tiff, after  his  death,  the  defendant,  upon  the  request  of  said  Samuel  Hamilton, 
made  and  executed  and  delivered  said  agreement  to  the  payees  therein  named. 
The  answer  admits  the  making  of  said  agreement  upon  the  request  of  said 
Samuel  Hamilton  and  the  receipt  by  the  defendant  from  his  father  of  large 
sums  of  money  prior  to  the  making  thereof,  but  denies  that  said  agreement 
was  executed  In  consideration  of  said  mtmeys  so  received  from  his  father. 
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The  answer  also  denies  that  defendant  ddivered  the  agreement  to  the  payees 
therein  named,  but  admits  that  he  delivered  It  to  his  father  upon  bis  reauest 
The  complaint  also  alleges,  and  the  answer  admits,  that  after  the  death  of 
Samuel  Hamilton,  which  occurred  oh  January  26,  1876,  the  defendant  paid 
to  said  Sarah  Hamilton  the  annul^  provided  by  said  agreement,  until  her 
death,  which  occurred  December  15.  3891,  and  thereafter  to  the  plaintiff 
pursuant  to  suc-h  a^eement  until  1892,  when  defendant  reduced  his  payments 
to  $700  per  year,  to  which  plaintiff  assented,  and  that  In  November,  1897, 
defendant  informed  the  plaintiff  that  be  was  unable  to  furnish  the  plaintiff 
with  any  more  money,  and  that  since  that  time  defendant  has  not  made  any 
further  payments  to  the  plaintiff.  The  answer  also  alleges  that  said  Instru- 
ment was  made  and  delivered  without  consideration  either  from  Samuel 
Hamilton  or  Sarah  Hamilton  or  the  plaintiff,  and  that  at  the  time  the  some 
was  made  the  plaintiff  was  of  full  age,  and  that  said  Samu^  Hamilton  was 
not  liable  for  her  support  or  maintenance  or  Indebted  to  the  plaintiff.  The 
answer  also  sets  np  the  six-year  statute  of  limitations  as  t»  all  installments 
which  had  accrued  more  than  six  years  before  the  commencement  of  the  action. 
Uiwn  the  trial  the  plaintiff  produced  and  put  In  evidence  the  agreement,  and 
rested.  The  defendant  then  proved  by  bis  own  testimony  as  a  witness  that 
at  the  date  of  the  agreement,  April  15,  1S74,  the  plaintiff  was  over  21  years 
of  age,  that  at  that  time  he  was  In  no  way  Indebted  to  the  plaintiff  or  to  hta- 
mother,  Sarah  Hamilton,  and  that  neither  the  plaintiff  nor  his  mother  paid 
him  any  valuable  consideration  for  the  agreonent  eith«  at  the  time  it  waa- 
mnde  or  subsequently.  The  defendant  tlicn  rested,  ^e  plaintiff  thereupon 
moved  for  judgment  for  the  amount  of  the  payments  maturing  within  six 
years  from  July  9,  1907,  the  day  the  action  was  commencCTl.  The  defendant 
moved  for  a  dismissal  of  the  complaint  on  the  (tround  that  there  was  no  con- 
sideration for  the  agreement  and  that  the  consideration  alleged  had  not  been 
proved;  also,  that  the  plaintiff  was  not  a  party  to  the  contract  nor  a  privy; 
that  there  was  no  consideration  moving  from  her;  and  that  Samuel  Hamil- 
ton was  not  Indebted  to  her  so  as  to  bring  her  Into  privity.  The  case  has 
since  been  argued  and  submitted  upon  brlefli,  but  no  further  testimony  was 
offered  by  either  side. 

The  plaintiff  contends  that  this  agreement  is  a  promissory  note  under  the 
Revised  Statutes  in  force  at  the  time  it  was  made  (Rev.  St.  [1st  Ed.]  768, 
pt.  2,  c.  4,  tit.  2,  §§  1,  4),  and  hence  that  it  was  not  necessary  ttiat  a  consid- 
eration should'  be  expressed  therein  .or  alleged  or  proved  in  an  action 
thereon ;  that  the  Instrument,  wliether  negotiable  or  not.  Imports  a  con- 
sideration. Carnwrlght  v.  Gray,  127  N.  Y.  92,  27  N.  E.  835,  12  L.  R.  A.  845, 
24  Am.  St.  Rep.  421.  It  la  not  necessary  to  determine  whether  this  Instru- 
laeot  Is  technically  a  promissory  note.  It  states  on  Its  face  that  it  was 
given  "for  value  received,"  and,  In  the  absaice  of  evidence  to  the  contrary, 
this  is  a  sufficient  acknowledgment  or  proof  of  consideration.  Rice  v.  Rlce^ 
43  App.  DIv.  458,  60  N.  Y.  Supp.  97 ;  Prindle  v.  Caruthers,  15  N.  T.  425.  It 
is  not  necessary  to  the  validity  of  the  agreement  that  the  consideration  should 
proceed  from  the  plaintiff  or  her  mother.  The  Instrument  Is  equally  valid.  If 
the  consideration  procee<led  from  Samuel  Hamilton,  as  alleged  In  the  com- 
plaint. There  Is  no  proof  that  It  did  not,  and,  as  the  agreement  Imports  a 
consideration,  we  must  assume  that  there  was  a  sufficient  consideration  pro- 
ceeding from  a  pr<^r  source  in  the  absence  of  evidence  to  the  contrary.  It 
being  conceded  by  the  pleadings  that  the  instrument  was  executed  upon  the 
request  of  Samuel  Hamilton,  and  the  Instrument  acknowledging  receipt  of 
a  consideration.  It  must  be  assumed  that  Samuel  Hamilton  furnished  the 
consideration.  If  such  Is  the  case,  the  agreement  is  valid  and  enforceable 
in  the  hands  of  the  plaintiff  or  her  mother,  although  neither  of  them  fur- 
nished any  consideration,  and  although  Samuel  Hamilton  was  under  no 
legal  obligation  to  make  this  provision  for  their  benefit.  The  Rector, 
Churchwardens,  and  Vestrymen  of  St.  Mark's  Church  v.  Teed,  120  N.  Y. 
583,  24  N.  E.  1014;  Horn  v.  Fuller,  6  N.  H.  511;  Eaton  v.  Ubbey.  165  Mass. 
218,  42  N.  E.  1127,  52  Am.  St.  Rep^  511.  The  case  does  not  fall  within  the 
principle  of  Lawrence  v.  Fox,  20  N.  T.  268,  or  any  of  that  class  of  cases, 
for  the  naaon  that  the  promise  which  the  plaintiff  seeks  to  enforce  Is  not 
a  promise  made  to  Samnd  Hamilton  for  her  benefit  as  In  those  cases,  but 
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<Hie  made  directly  to  her  at  the  request  of  Samuel  Hamlltoa.  The  agreement 
ned  on  makes  no  promise  whatever  to  Samuel  Hamilton. 

Was  there  a  delivery  of  this  agreement  to  the  plaintiff?  The  complaint 
alleges  a  delivery  to  the  plaintiff.  Ttie  answer  alleges  a  delivery  to  Samuel 
Hamilton.  There  la  no  testimony  of  witnesses  upon  the  subject  It  Is  con- 
ceded that  the  defendant  recognized  thla  agreement  as  in  force  frcMn 
1876.  when  Samuel  Hamilton  died,  until  Dec^ber  15,  1881.  wtm  Sarah 
Hamilton  died,  by  making  the  quarterly  payments  to  his  mother,  Sarah 
Hamilton,  and  from  December  15.  1891.  until  November,  1897.  by  making 
payments  theretmder  to  the  plaintiff.  The  plalntllf  produces  the  agreement 
at  the  trial,  and  offers  It  In  evidence.  It  must  be  assumed  that  her  posses- 
sion is  lawful,  and  that  It  antedates  the  [tayments  made  thereon  by  the 
-defendant  to  her.  The  payments  are  a  sufficient  admission  by  the  defendant 
of  a  delivery  of  the  agreement  to  the  plaintUf.  In  the  absence  of  all  evidence 
to  the  contrary. 

It  follows  that  the  plalntifr  Is  entitled  to  recover  for  all  payments  maturing 
vlthln  six  years  prior  to  the  9th  day  of  July,  1907. 

Harris,  Havens,  Beach,  &  Harris  (Edwin  A.  Nash,  of  counsel),  for 
plaintiff. 

Walter  S.  Hubbell,  for  defendant. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  upon  the  opin- 
ion of  FOOTE,  J.,  delivered  at  Special  Term. 


<127  App.  DiT.  761.) 

OONKLING  V.  KRANDU8KT. 
(Supreme  Court,  Ai^>ellate  Division,  Fourth  Department  July  7,  1908.) 

1.  MlKKB   ARD   MimaALfl    OiL  LKASES— ASAKDOmiENT— BVIDEROB— QuXSTIOir 

VOB  JUBT. 

The  owner  of  land  In  1893  executed  an  oU  lease  thereof  to  O.,  for  tiie 
term  of  IS  years  or  as  long  as  oil  should  be  found  In  paying  quantities. 
0.,  In  pursuance  of  the  terms  of  the  lease,  drilled  a  well  and  finished  It 
in  1891,  but  found  no  oil  tn  paying  quantities,  and  In  the  same  year  took 
^way  his  machinery  and  rigging  us^  in  drilling,  leaving  only  'ttie  casing 
in  the  well,  and  did  nothing  further  tn  the  matter  until  1905,  after  the 
owner.  In  1904,  had  executed  another  oil  lease  of  the  land  to  plaintiff, 
when  G.  put  down  another  well  on  the  premises.  Held,  that  the  evidence 
showed  as  a  matter  of  law  that  G.  had  abandoned  his  lease  before  the 
execution  of  the  lease  to  plaintiff. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  Mines  and 
Minerals,  |  204.] 

2.  Same— ABANDOirmiT  ob  FoBFEirnBS. 

Where  an  oil  lease  is  executed  for  a  term  of  15  years,  or  as  long  as 
oil  Is  found  in  paying  quantltcfl,  and  the  lessee,  after  drilling  a  well 
and  failing  to  find  oil  In  paying  quantities,  removes  his  machinery  from  , 
the  premises  and  does  nothing  more  under  the  lease  for  11  yeara,  the 
granting  of  another  lease  of  the  same  premises  Is  a  declaration  on  the 
part  of  the  owner  that  she  regards  the  outstanding  lease  as  terminated. 

[EkI.  Note.— For  cases  in  point,  see  Gent.  Dig.  vol.  S4,  Mines  and  Min- 
erals, §  204.] 

8.  Saue— Rights  and  Ltabilities  of  IjEssez. 

An  oil  lease  contained  a  covenant  that  the  lessee  was  "to  stand  all 
expense  <rf  any  lawsuit  that  may  occur  in  defending  of  said  lease."  Held, 
.  that  it  was  Incumbent  on  the  lessee  to  defend  the  premises  against  a 
prior  lessee,  and  in  the  event  of  his  failure  to  do  so,  on  the  occupation 
of  the  premises  by  the  prior  lessee,  and  the  failure  to  show  that  ths 
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entry  of  such  prior  lessee  was  authorized  by  the  lessor,  or  that  It  would 
be  fruitless  to  assail  the  lease,  or  tiiat  the  entry  was  made  irarsuant  to 
some  agreement  with  the  lessor,  the  lessee  cannot  recover  the  considera- 
tion paid  for  his  lease,  which,  it  was  agreed,  was  to  be  repaid  to  blm  in 
the  event  there  was  any  outstanding  lease  or  contract  superseding  the 
lease  to  hiin. 

4.  SAm— ConsraucnoN. 

Oil  leases  or  contracts  stand  <m  an  entirely  different  basis  from  any 
other  leasehold  agreements,  as  the  work  which  is  to  be  done  Is  ordinarily 

experimeDtal  and  speculative,  and.  If  oil  Is  not  found,  no  estate  Tests  In 
the  lessee. 

[Ed.  Note. — ^Tor  cases  in  point,  see  Cent  Dig.  vol.  84,  Mines  and  Miner- 
als. I  aoi.1 

a.  SaXB— ABAITDOIflfEHT  OB  FOBFErruBK, 

The  rule  that  forfeiture  or  abandonmoit  is  not  looked  upon  wlUi  favor 
is  not  applicable  to  oil  leases. 

[Ed.  Note.— Tor  cases  in  point,  see  Cent  Dig.  rtA.  34,  Mines  and  Min- 
erals, I  204.] 


An  oil  lease  provided  that  the  lessee  should  be^n  operations  at  a  sped- 
fled  time,  or.  In  lieu  thereof,  pay  a  rental  of  $10  per  month  from  that  date, 
with  the  option  at  any  time  to  surrender  his  lease  and  be  released 
from  all  nnfulfllled  conditions.  Ilie  lessee  failed  to  commence  operations 
.  at  the  time  specified,  and  paid  the  first  month's  rental  of  $10,  but  there- 
after for  more  than  two  months  he  ceased  to  pay  and  made  no  attempt 
to  bore  for  oil.  Held  that,  as  in  the  lease  time  was  the  ctmtroltii^  factor, 
the  failure  to  oiter  the  premises  or  to  pay  the  $10  per  month  was  an 
abaiiilomnent  of  the  lease. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  voL  84,  Mines  and  Min- 
erals, {  201.] 

VcLemaiL,  P.  J.,  and  Kmse,  J.,  dissenting. 

Appeal  from  Trial  Term,  Cattaraugus  County. 

Action  by  Robert  Conkling  against  Josephine  Krandusky.  Fr<Mn 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.  Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS. 
KRUSE,  and  ROBSON,  JJ. 

P.  S.  Collins,  for  appellant 
M.  B.  Jewell,  for  respondent. 

SPRING,  J.  On  the  1st  day  of  November,  1904,  the  defendant  was 
the  owner  of  a  farm  situate  in  the  town  of  Allegany,  Cattaraugus 
county.  On  that  day,  by  an  instrument  commonly  known  as  an 
"oil  lease,"  she  leased  to  the  plaintiff,  in  consideration  of  the  sum  of 
$100,  which  was  on  that  day  paid  to  her,  the  right  to  operate  and  drill 
for  petroleum  and  gas  upon  said  premises  "for  and  during  the  term 
of  five  years  from  the  date  hereof,  and  so  long  thereafter  as  oil  and 
gas  can  be  produced  in  paying  quantities."  By  the  terms  of  the  con- 
tract the  defendant  was  to  receive  one-eighth  part  of  all  the  petroleum 
which  was  produced.  The  agreement  further  provided  that  the 
lessee  was  to  commence  operations  by  April  1,  1905,  or,  in  lieu  there- 
of, was  to  pay  a  rental  of  $10  per  month  from  that  date.  The  instru- 
ment contained  the  covenant  that  the  plaintiff  was  "to  stand  all  ex- 
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pense  of  any  lawsuit  that  may  occur  in  defending  of  said  lease." 
There  was  also  this  further  provision  in  the  lease: 

"And  It  la  farther  agreed  that  the  second  party,  his  heira  or  asiIgnB,  shall 
hare  the  right  at  any  time  to  surrender  up  this  lease,  and  be  released  from 
all  moneys  due  and  conditions  nnfulfilled,  then  and  from  that  time  this 
lease  and  agreement  shall  be  null  and  void  and  no  longer  binding  on  either 
party,  and  the  payments  which  shall  have  been  made  shall  t>e  held  by  the 
party  of  the  first  part  as  the  full  stipulated  damages  for  the  nonfulflllmeDt  of 
the  foregoing  contract" 

Contemporaneously  with  the  execution  of  this  contract  the  defend- 
ant executed  a  written  instrument  whereby  she  agreed  to  repay  to 
the  plaintiff  said  sum  of  $100  in  case  there  was  any  outstanding  lease 
or  contract  superseding  the  lease  to  the  plaintiff;  and  she  further 
represented  in  said  instrument  that  there  was  no  such  outstanding 
lease  or  incumbrance.  The  plaintiff,  in  pursuance  of  his  contract, 
paid  the  rental  of  $10  for  the  first  month.  He  paid  no  further  rental 
after  that,  nor  did  he  commence  operations  on  the  1st  day  of  April, 
1905,  or  at  any  other  time.  He  has  brought  this  action,  and  so  far 
successfully  maintained  it,  to  recover  said  sum  of  $100  upon  the 
ground  that  there  was  in  existence  a  valid  lease  held  by  one  Galletts. 

It  appears  that  on  the  28th  day  of  March,  1893,  the  defendant's 
husband  was  the  owner  of  these  premises,  and  on  that  day  he  executed 
an  oil  lease  to  said  Galletts  in  consideration  of  the  sum  of  $130,  and 
by  which  Galletts  was  to  drill  for  oil,  and  in  the  event  that  oil  was 
discovered  the  lessor  was  to  receive  one-eighth  of  the  same.  This 
lease  was  for  the  term  of  15  years  from  its  date,  "or  as  long  as  oil 
is  found  in  paying  quantities."  It  further  provided  that  the  lease 
should  be  null  and  void  unless  Galletts  should  commence  to  drill  a 
well  within  three  months  from  the  date  of  the  lease,  prosecute  the 
same  diligently,  and  bore  the  same  to  the  depth  of  1200  ft,  unless 
oil  was  sooner  found  in  paying  quantities.  During  the  year  1893 
Galletts  commenced  drilling  the  well  in  pursuance  of  this  lease,  and 
finished  it  to  the  requisite  depth  in  1894,  but  found  no  oil  in  paying 
quantities.  He  paid  the  lessor  $10  a  month  until  the  well  was  com- 
pleted. Oil  not  having  been  discovered,  in  1894  Galletts  too  away 
his  derrick,  machinery,  and  rig^ng  which  he  had  used  in  drilling  the 
well,  leainng  only  the  casing,  which  had  been  put  in  to  shut  off  the 
water  while  he  was  drilling  the  well.  Galletts  did  nothing  further 
for  11  years  and  made  no  claim  that  his  lease  was  valid.  In  July, 
1905,  Galletts  entered  upon  the  defendant's  farm,  put  down,  another 
well,  and  found  oil  in  paying  quantities.  It  will  be  observed  that  this 
was  11  years  after  he  had  abandoned  the  premises  and  more  than  8 
months  after  the  contract  with  the  plaintiff. 

The  court  submitted  to  the  jury  the  question  for  them  to  determine 
whether  Galletts  had  abandoned  the  lease.  I  think  this  was  error. 
The  facts  were  not  in  dispute,  and  as  matter  of  law  the  lease  had 
terminated  long  before  the  contract  made  with  the  plaintiff.  When 
Galletts  took  away  his  machinery  and  all  the  implements  which  were 
necessary  for  the  prosecution  of  the  work  under  the  lease,  and  after 
having  drilled  one  well  and  found  no  oil,  tl>ese  acts  on  his  part  in- 
dicate that  he  had  abandoned  the  project,  and  this  is  especially  true 
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when  the  work  was  not  resumed  a^ain  for  11  years.  In  Eaton  et 
al.  V.  Allegany  Gas  Company,  123  N.  Y.  416,  25  N.  E.  981,  under 
a  similar  lease,  the  lessees  drilled  the  well,  finding  gas  in  large  quan- 
tities and  a  small  quantity  of  oil,  and  in  the  fall  of  1882  they  removed 
from  the  premises  their  engine,  boiler,  and  machinery,  leaving  in  place 
the  engine  house,  derrick,  and  casing,  but  did  no  other  work.  After 
that,  in  1884,  another  lease  was  executed  by  the  owner  of  the  premises 
■to  another  party,  subject  to  the  first  lease,  "in  case  the  same  is  not 
now  or  does  not  become  forfeited  or  canceled,"  and  the  controversy 
arose  as  to  the  validity  of  that  lease.  There  was  no  dispute  over 
the  facts.  The  court  held  that  there  was  an  abandonment  of  the  prem- 
ises bv  the  first  lessees,  saying  at  page  422  et  seq.  of  122  N.  Y.  and 
page  983  of  25  N.  E.: 

"Undoubtedly  the  lessees  had  the  right  of  possession  so  long  as  they  in 
good  faith  were  enga^  In  boring  wells  or  testing  the  oil-producing  capacity 
of  the  land.  But  when  It  was  demonstrated  that  oil  could  not  be  obtained, 
or  when  they  should  abandon  their  search,  their  right  to  possess  the  prop- 
erty would  end.  and  thereafter  they  would  have  no  more  rlj^t  to  occupy  It 
than  a  stranger.  Construing  all  of  the  provlBions  of  the  InstrumCTt  together; 
and  keeping  In  mind  the  evident  purpose  of  the  parties,  we  think  the  term 
created  by  the  lease  was  limited  to  the  time  during  which  oil  should  be 
found  in  the  quantities  mentioned,  and  that  the  terms  *or  as  long  as  oil  Is 
found  in  mjinir  (Tiini'tttles*  nrc  words  nf  liinitiitlon  and  fix  the  diirntlmi  of  the 
lease.  The  lessees  having  tested  the  premises  to  their  satisfaction,  and 
having  for  two  years  ceased  to  use  them  for  the  purposes  granted,  it  was 
well  held  by  the  learned  referee  that  the  contract  might  be,  and  was, 
legally  terminated  by  the  lessor." 

In  these  cases  time  is  the  essence  of  the  contract.  Allegany  Oil 
Co.,  V.  Bradford  Oil  Co.,  21  Hun,  26,  31;  Boisauin  v.  Reed,  2  Keyes, 
323.  The  oil  is  apt  to  be  drained  by  the  sinking  of  wells  on  adjacent 
premises,  so  it  is  important  to  the  owner  of  land,  who  is  to  receive 
from  the  lessee  as  royalty  a  part  of  the  oil  produced,  that  the  work 
should  commence  at  the  time  stipulated,  in  order  that  whatever  oil 
belongs  to  his  premises  may  be  obtained;  and  it  was  important  to 
the  lessor  in  the  contract  with  Galletts  that  he  should  make  his  ex- 
plorations in  conformity  with  the  agreement.  The  removal  of  his 
machinery  and  long  suspension  of  the  drilling  indicated  his  purpose 
to  surrender  his  rights  under  the  contract.  The  granting  of  the  lease 
to  the  plaintiff  was  a  declaration  on  the  part  of  the  owner  that  she 
regarded  this  outstanding  lease  as  terminated.  Sheperd  v.  McCal- 
mont  Oil  Co.,  38  Hun,  87. 

It  is  contended,  however,  that  because  Galletts  entered  upon  the 
premises  after  the  execution  of  the  contract  with  the  oldntiff  and 
drilled  for  oil  there  was  no  abandonment.  The  plaintiff  could  have 
commenced  his  action  within  a  month,  or  at  any  time,  to  recover  the 
$100,  and  certainly  the  Galletts  lease  would  not  then  have  been  held 
to  supersede  this  contract.  It  does  not  appear  under  what  arrange- 
ment Galletts  entered  upon  the  premises  and  commenced  operations 
again.  Undoubtedly  the  defendant  desired  to  have  her  premises  fully 
tested,  for  the  discovery  of  oil  in  paying  quantities  would  materially 
enhance  the  value  of  her  farm.  The  plaintiff  was  not  making  any 
effort  to  perform  under  his  contract,  and,  very  naturally,  if  Galletts 
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desired  to  do  so,  she  was  not  averse  to  it.  Whether  he  entered  by 
virtue  of  the  old  lease,  or  upon  a  new  contract,  does  not  appear, 
althot^h  we  may  assume  the  entry  was  under  the  old  lease,  as  there 
was  no  evidence  of  any  other  agreement.  She  was  not  required  to 
eject  Galletts,  for  the  plaintiff  was  not  complying  with'the  terms  of 
his  lease,  and  he  was  not  defending  his  title.  He  kept  quiet  until  long 
after  Galletts  discovered  oil  in  paying  quantities.  It  was  incumbent 
upon  the  plaintiff  to  defend  the  invasion  of  the  premises  by  Galletts. 
He  had  undertaken  to  do  that,  and  there  is  no  claim  that  he  complied 
with  his  undertaking.  He  did  not  show  that  the  entry  of  Galletts  was 
authorized,  or  that  it  would  be  f  ruidess  to  attempt  to  assail  the  lease, 
or  that  Gadletts  re-entered  with  the  assent  of  the  defendant,  or  pur- 
suant to  some  new  arrangement  with  her.  In  view  of  the  charge  of 
the  court,  we  assume  the  jury  have  found  Galletts  had  not  abandoned 
his  lease,  and  that  finding  is  contrary  to  the  evidence.  A  new 
trial  may  develop  additional  facts  defining  the  status  of  the  parties 
with  reference  to  the  resumption  of  the  drilling  by  Galletts. 

Oil  leases  or  contracts  stand  on  an  entirely  different  basis  from  any 
other  leasehold  agreements.  The  work  which  is  to  be  done  is  ordi- 
narily experimental  and  speculative.  If  oil  is  not  found,  no  estate  " 
vests  in  the  lessee.  Eaton  Case,  cited  supra;  Venture  Oil  Company 
v.  Fretts,  152  Pa.  451,  35  Atl.  732;  Kennedy  v.  Crawford,  138  Pa. 
561,  21  Atl.  19.  While,  ordinarily,  forfeiture  or  abandonment  is 
not  looked  upon  with  favor,  that  rule  is  not  applicable  to  these  oil 
leases.  The  plaintiff,  at  the  time  he  entered  into  the  agreement  with 
the  defendant  and  when  he  paid  the  $100,  knew  of  the  Galletts  lease, 
and  that  was  the  instrument  which  the  parties  had  in  mind  when  the 
provisions  referred  to  were  inserted  in  their  contract.  In  effect,  the 
plaintiff  agreed,  if  he  entered  into  possession  pursuant  to  his  contract 
and  Galletts  or  any  one  else  attempted  to  assert  the  priority  of  any 
other  lease,  he  would  defend  his  own  lease,  and  if  the  validity  of  the 
outstanding  lease  was  established  the  defendant  would  repay  the  $100. 
If,  however,  he  elected  to  do  nothing,  he  would  lose  what  he  had  paid. 
He  must  keep  his  own  lease  alive,  either  by  the  monthly  payments  or 
by  drilling  for  oil,  if  the  provisions  for  his  benefit  were  to  be  operative. 
He  was  an  experienced  oil  operator,  and  was  willing  to  take  a  chance 
on  the  situation.  He  paid  the  $10  with  full  knowledge  of  the  Gal- 
letts lease,  then  expecting  possibly  to  go  on  with  the  venture.  After 
that,  and  more  than  two  months  before  Galletts  entered,  he  ceased 
pa3ring  and  made  no  attempt  to  bore  for  oil. 

In  this  lease  time  was  the  controlling  factor,  and  when  he  failed 
either  to  enter  the  premises  or  to  pay  the  $10  each  month,  one  or  the 
other  of  which  was  essential  to  keep  his  right  effective,  he  manifested 
his  purpose  to  abandon  the  project.  The  Galletts  lease  was  not  an 
outstanding  lease  in  force  when  the  contract  was  made  with  the  plain- 
tiff, nor  did  it  supersede  in  the  Conkling  lease,  for  the  latter  had  ex- 
pired before  new  life  was  imparted  to  the  Galletts  lease.  I  think 
the  judgment  should  be  reversed,  with  costs  to  the  appell^uit  to  abide 
event 
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Judgment  reversed,  ^and  new  trial  granted,  with  costs  to  the  ap- 
pellant to  abide  the  event. 

WILLIAMS  and  ROBSON,  JJ.,  concur. 

McLENNAN,  P.  J.  (dissenting).  The  sole  ground  for  the  judg- 
ment of  reversal  about  to  be  made  in  this  case  is  stated  in  the  opinion 
of  Mr.  Justice  SPRING.  He  says : 

"The  court  submitted  to  the  Jury  the  question  for  tbem  to  determine 
whether  Galletta  had  abandoned  the  lease.  I  think  this  waa  error.  I  think 
AS  matter  of  law  that  tbe  lease  had  terminated  long  before  the  contract  made 
with  the  plaintiff." 

It  seems  to  me  that  upon  all  the  evidence  the  question  whether 
Galletts  had  abandoned  the  lease  executed  and  delivered  to  him  was 
a  question  of  fact  for  the  jury,  and  that  the  finding  that  it  was  not 
so  abandoned  should  be  r^;arded  as  final  and  conclusive.  Indeed, 
the  appellant  does  not  contend  that  such  finding  is  against  the  weight 
of  evidence,  but  insists  that,  accepting  all  the  evidence  as  true,  it  es- 
tablishes abandonment  as  matter  of  law,  and,  as  we  have  seen,  such 
is  the  view  taken  by  the  majority  of  the  court. 

On  the  9th  day  of  August,  1884,  William  Krandusky,  who  was  the 
husband  of  the  defendant,  became  the  owner  of  the  premises  des- 
cribed in  the  complaint  and  went  into  possession  of  the  same.  His 
wife,  this  defendant,  resided  with  him,  and  continued  so  to  reside  with 
him  on  the  premises,  as  his  wife,  and  after  October  20,  1896,  as  owner 
of  the  premises,  William  having  deeded  the  same  to  the  defendant 
on  that  day,  and  from  that  day  until  the  time  of  the  trial  she  continued 
to  be  such  owner.  On  the  28th  day  of  March,  1893,  while  William 
Krandusky  (defendant's  husband)  was  the  owner  of  the  premises, 
and  while  she  was  residing  with  him  upon  the  premises,  he  executed 
a  lease  of  the  same  to  Joseph  A.  Galletts,  giving  the  lessee  the  exclu- 
sive rig^t  to  dig,  bore,  and  gather  all  oil  or  gases  found  in  and  upon 
said  premises  for  the  term  of  15  years  from  the  date  of  said  lease,  or 
so  long  as  oil  is  found  in  paying  quantities.  In  consideration  of  such 
lease,  Joseph  A.  Galletts  agreed  to  pay  $130  in  cash  and  agreed  to 
give  to  the  owner  of  the  premises  one-eighth  part  of  the  oil  produced 
and  saved  from  said  premises.   It  also  provided : 

"This  lease  shall  be  nnll  and  void,  and  at  an  end,  unless  snld  second 
party  shall  within  three  months  from  this  date  commence  and  prosecute  with 
due  diligence.  nuAToldnble  accidents  excepted,  the  sinking  or  boring  of  one 
well  to  a  depth  of  1,200  feet,  unless  on  in  paying  qnantltiefl  la  sooner  found; 
and  If  said  second  party  does  not  commence  In  three  months  from  said  date 
he  Is  to  pay  $10  a  month  until  he  does  commence.*' 

It  was  also  provided : 

"If  the  party  of  the  second  part  falls  to  keep  and  perform  the  covenants 
and  agreements  by  him  to  be  kept  and  performed,  then  this  lease  shall  be 
null  and  void  and  surrendered  to  the  party  ct  the  first  part" 

And  further: 

"It  Is  agreed  that  the  foi-egolpg  stlpulatlms  and  agreements  shall  apply  to 
and  bind  the  heirs,  executors,  administrators,  and  assigns  of  the  respective 
parties  thereto." 


Digitieed  by 


Sup.  Ct) 


CONKUNG  T.  KBANDD8KT. 


19 


Under  this  lease  Galletts  entered  upon  the  premises  and  paid  rentals 
under  it  13  or  14  months,  and  finally  drilled  a  well  upon  the  premises. 
The  well  was  drilled  1,330  feet  deep,  and  a  little  oil  was  found.  The 
derrick  was  left  there  for  a  while,  and  then  was  removed.  A  casing 
head  was  put  on,  and  the  well  closed;  the  casing  bein^  left  in  the 
welL  Oil  was  not  found  at  that  time  in  paying  quantities,  although 
an  abundant  supply  of  gas  was  found.  In  July,  1905,  Joseph  A.  Gal- 
letts re-entered  upon  the  premises  in  question,  presumaWy  under  the 
lease  which  he  had  taken  from  William  Krandusky  in  March,  1893, 
and  drilled  another  well,  which  was  completed  in  July,  1905,  and 
that  was  found  to  be  a  well  of  10  or  12  barrels  capacity  per  day. 
When  Galletts  re-entered  upon  the  premises,  so  far  as  appears,  the 
defendant  made  no  objection,  made  no  protest,  and  Galletts  went  there 
virtue  of  the  authority  given  to  him  by  the  lease  executed  by  de- 
fendant's hustfflnd.  Under  such  circumstances,  I  fail  to  see  how  it 
can  be  held,  as  matter  of  law,  that  Galletts  had  abandoned  his  lease, 
or  that  he  or  the  defendant  understood  he  had  abandoned  the  same. 
Whether  or  not  Galletts  forfeited  his  rights  under  his  lease  is  very 
largely  a  matter  of  intention  of  the  parties  to  it,  or  their  assigns.  It 
seems  to  me  that  the  evidence  fully  justifies  the  finding  in  this  case 
that  it  was  not  considered  by  either  Galletts  or  the  defendant  that  the 
rights  of  Galletts  under  sudi  lease  had  been  abandoned  or  had  been 
terminated;  but,  at  least,  upon  all  the  evidence,  it  was  a  question  of 
fact  for  the  jury  to  determine.  If  such  lease  to  Galletts  had  not  been 
abandoned  and  was  still  in  force,  then  clearly  the  defendant  made  and 
executed  the  lease  in  question  to  the  plaintiff  without  right  or  author- 
ity, and  received  from  him  the  $100  which  he  is  seeking  to  recover  in 
this  action  without  right  or  consideration. 

The  case  of  Eaton  v.  A.  G.  Co.,  133  N.  Y.  416,  25  N.  E.  981,  I 
think,  is  not  an  authority  which  sustains  appellant's  contention.  In 
that  case  the  referee  found  as  matter  of  fact  and  upon  the  evidence  in 
that  case  that  the  prior  lease  had  been  abandoned  and  that  all  the 
rights  of  such  prior  lessee  in  and  to  the  premises  in  question  had  ter- 
minated. The  court,  in  its  opinion,  says,  in  substance,  that  under 
the  facts  and  circumstances  of  that  case: 

"It  was  well  held  by  the  learued  referee  tbat  the  contract  mii^t  be  and  was 
legally  terminated  by  tbe  leaaor." 

The  Court  of  Appeals  in  that  case  did  not  assume  to  hold  that  as 
matter  of  law  the  lease  there  in  question  had  been  abandoned  and  the 
rights  thereunder  terminated. 

On  a  iait  and  impartial  charge  the  jury  in  this  case  were  asked 
to  pass  upon  the  precise  question  whether  or  not,  upon  all  the  evi- 
dence and  under  all  the  circumstances,  Galletts  had  abandoned  his 
rights  under  the  lease.  The  jury  found  that  he  had  not,  that  the  acts 
of  the  parties  were  such  as  to  indicate  that  it  was  not  intended  that 
such  abandonment  should  result,  and,  therefore,  the  question  as  to 
abandonment  was  answered  by  the  jury  favorably  to  the  respondent's 
contention.  It  seems  to  me  that  the  judgment  and  order  appealed 
from  should  be  affirmed.  The  finding  of  the  jury  that  the  rights  under 
the  Galletts  lease  have  not  been  abandoned  should  be  regarded  as 
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final  and  conclusive  upon  the  parties  to  tliis  action,  and  therefore  it 
follows  that  plaintiff  is  entitled  to  recover  back  the  $100  which  he 
paid  to  the  defendant  upon  the  representation  made  by  her  that  no 
valid  or  existing  lease  was  outstanding  which  affected  said  premises. 

Tht  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

KRUSE,  J.,  concurs. 


027  App.  Dir.  eM.) 

WILBBB  et  nx.  T.  OILLBSPIE  et  aL 

(Snpreme  Oonrt,  Appellate  Divtalon,  Flnt  Department  July  8,  1006.) 

1.  Appeaz.  and  Errob— Rktikw— Afpeai.  froh  Judguent— Questions  or  Law. 

On  an  appeal  from  the  Jndgment  alon^  questions  of  law  only  are  pre- 
sented. 

2.  Witnesses— CouPETEnoT—TBAKBAcnoNB  with  Deceased  Persons. 

In  an  action  on  a  note,  bronght  against  the  executrlces  of  the  maker. 
In  which  the  defendants  deny  the  execution  of  the  note,  before  delivery 
of  the  note  had  been  proved,  one  of  the  plaintiffs  wns  asked  if  at  a  cer- 
tain time  die  note  was  in  her  poaseesion.  Held,  that  an  obJectl<Hi  to  the 
question  was  properly  sustained  under  Code  Civ.  Free.  1  820,  as  ttie  in- 
ference  to  be  drawn  from  the  possession  of  the  note  Is  dep^ided  on  for 
proof  of  delivery,  wliich  would  Involve  proof  of  a  personal  transactlw 
with  the  deceased. 

[BO.  Note.^For  cases  in  point,  see  Cent.  Dig.  vol.  00,  Wltnesaes,  U  68^ 
682.1 

8.  Baiir. 

In  an  action  on  a  note,  broo^t  against  the  executrlces  ot  the  maker, 
in  which  the  aecutlon  of  the  note  was  dmied,  an  objection  to  the  queS' 
tlon,  asked  one  of  the  plaintiflEs.  if  she  was  familiar  with  the  signature  of 
the  maker,  was  properly  sustained,  under  Code  Civ.  Proe.  {  829. 

[Ed.  Note.— Tor  cases  in  point,  see  Cent  Dig.  vol.  CO,  Witnesses,  |S  689- 
692.] 

4.  Appeal  and  Grbob-Objectioks  Not  Raised  in  Lower  Court. 

A  ground  for  overruling  an  objection  to  a  question  asked  a  witness 
will  not  be  considered  on  appeal,  where  It  la  not  urged  in  the  trial  court 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  %  Appeal  and  Or- 
ror,  iS  1258-1280.1 

5.  Witnesses— Coicpetenot—Tbansactioh  with  Deceased  Person. 

Under  Code  GIv.  Proc.  t  820,  plaintiff,  In  an  action  on  a  note  against  the 
executrlces  of  the  deceased  maker.  In  which  the  execution  of  the  note 
Is  denied,  cannot  testify  that  she  had  seen  the  decedent  write  bis  name, 
in  order  to  qualify  her  to  express  an  opinion  tJiat  the  disputed  note  was 
in  the  handwriting  of  tbe  decedent 

[Ed.  Nota— For  cases  in  point  see  Cent  Dig.  vol.  GO,  ^tnesseit  || 
680-«92.] 

Appeal  from  Trial  Term. 

Action  hy  Henry  Wilber  and  Henrietta  I.  Wilber,  his  wife,  against 
Margaret  Gillespie  and  Mary  Luther,  as  executrlces  of  the  last  will 
and  testament  of  Benjamin  Gillespie,  deceased.  Judgment  for  defend- 
ants, and  plaintifis  appeal.  Affirmed. 

Argued  before  INGRAHAM,  McLAUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT.  JJ. 
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W.  D.  McNulty  (Edgar  T.  Brackett,  of  counsel),  for  appellants. 
Rosendale  &  Dodd  (George  Rosendale,  of  counsel),  for  respondents. 

CLARKE.  J.  This  is  an  appeal  from  a  judgment  entered  on  a  ver- 
dict in  an  acticm  brought  to  recover  of  the  defendants,  as  executrices 
of  Benjamin  Gillespie,  deceased,  the  sum  of  $5,000  upon  a  note  which 
reads  as  follows : 

"N.  T.  City,  N.  T.,  November  27,  1901. 
"$5,000.  Three  montbs  after  date  I  promise  to  pay  to  the  order  of  Henry 
Wllber  and  wife,  $E^000,  'nine  received,  at  Oanseroort,  N.  Y. 

"B.  GUlesple." 

This  note,  written  in  lead  pencil,  is  alleged  by  the  defendants  not  to 
have  been  executed  by  their  testator,  and  the  question  presented  upon 
the  trial  was  whether  or  not  Benjamin  Gillespie  had  signed  this  in- 
strument. Upon  conflicting  evidence  the  jury  decided  in  favor  of  the 
defendants.  The  ai^al  being  fnnn  the  jud^ent  alone,  questions  of 
law  only  are  presented.  The  question  here  raised  arises  out  of  the  ex- 
amination of  Henrietta  Wilber,  one  of  the  plaintiffs.  The  record  ap- 
pears as  follows : 

"Q.  Are  you  familiar  with  the  signature  of  Benjamin  OlUesple  (showing 
witness  PlalntlfTa  Exhibit  2  for  Identification,  being  the  note  in  question)? 

"Counsel  for  the  Defendants:  I  object,  on  the  ground  that  the  witness  is 
Incompetent  to  answer  the  question,  as  It  InTOlvefl  a  personal  transaction  be- 
tween the  witness  and  the  deceased,  prohibited  by  section  820;  and  I  object 
on  the  further  ground  that  the  witness  has  not  been  shown  to  be  competent 
or  qualified  to  express  an  opinion. 

"The  Conrt:  When  we  reach  that  point,  you  may  examine  her  preliminarily. 

"Counsel  for  Defendants:  I  merely  want  to  get  the  record  In  proper  shape. 

"The  Court:  There  Is  no  evidence  of  delivery. 

"Counsel  for  the  PlalntlfFs:  On  which  question  does  your  honor  wish  to 
hear  me  now? 

"The  Court:  I  will  hear  you  on  the  competency  of  this  question. 

"Counsel  for  Plaintiffs:  The  witness  Is  prohibited  strictly  under  that  rule 
from  testifying  of  anything  of  a  personal  transaction  which  gave  rise  to  this 
claim  and  under  which  this  originated,  but  she  may  have  gathered  her  Infor- 
mation from  seeing  him  write  his  name,  not  in  connection  with  this  claim, 
or  anything  that  led  up  to  the  signing  of  this  note. 

"The  Conrt:  Objection  anstalned.  (Exception.) 

**Q.  Do  yon  recall  when  Benjamin  Gillespie  died?  A.  Tea,  sir.  Q.  Was  the 
note  In  your  possession  at  that  time? 

"Counsel  for  defendants:  I  object,  upon  the  ground  that  the  witness  is  In- 
competent to  answer  the  question,  as  it  involves  a  personal  transaction  be- 
tween the  witness  and  the  deceased,  prohibited  by  section  820  of  the  Code. 

"The  Court:  Objection  austahied.  (Exception.) 

"Q.  Is  the  signature  on  the  note  shown  you  that  of  Benjamin  Gillespie,  In 
your  opinion? 

"Counsel  for  Defendants:  I  object,  upon  the  ground  that  the  witness  Is  In- 
competent to  answer  the  question,  as  it  involves  a  personal  transaction  be- 
tween the  witness  and  the  deceased,  prohibited  by  section  820  of  the  Code, 
and  upon  the  farther  ground  that  the  witness  has  not  been  Qualified  or  shown 
to  be  competent  to  express  an  opinion. 

"The  Court:  Objection  suatained. 

"Q.  Other  than  the  transaction  in  qnestlon  here— that  is,  giving  of  the 
note  or  anything  that  led  to  the  giving  of  this  note— have  you  had  occasion  to 
see  Benjamin  OUle^le  write  hla  name,  so  as  to  famlllailze  yourself  with  his 
signature? 
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"OonnBel  for  D^endants:  I  object,  npoD  the  groond  that  the  witness  Is  Id- 
competent  to  answer  the  question,  as  It  Involves  a  personal  transaction  be- 
tween the  witness  and  the  deceased,  prohibited  by  section  829  of  the  Code. 

"The  Court:  Objection  sostalned.  (Exception.)" 

The  objection  to  the  question,  *'Was  the  note  in  your  possession  at 
that  time?"  was  properly  sustained.  Delivery  of  the  note  had  not  been 
proved.  The  Court  of  Appeals  has  held  that,  where  the  inference  to  be 
drawn  from  the  possession  of  an  instrument  is  depended  upon  for 
proof  of  delivery,  then  testimony  of  possession  necessarily  involves 
proof  of  a  personal  transaction  with  the  deceased,  and  therefore  comes 
within  the  inhibition  of  the  statute.  Clift  v.  Moses,  112  N.  Y.  426, 
20  N.  E.  392 ;  Richardson  v.  Emmett,  170  N.  Y.  412,  63  N.  E.  440. 

Under  ordinary  circumstances  the  preliminary  question  propounded 
to  a  witness  produced  upon  the  question  of  handwriting,  "Are  you 
familiar  with  the  signature  of  Benjamin  Gillespie?"  might  not  be  con- 
sidered objectionable.  But  in  view  of  what  the  Court  of  Appeals  said 
in  Hoag  v.  Wright,  ir4  N.  Y.  36,  66  N.  E.  679,  63  L.  R.  A.  163 : 
"The  question  called  for  an  opinion,  not  a  personal  transaction,  and 
the  evidence  to  qualify  the  witness  to  express  his  opinicm  was  not 
objected  to" — the  learned  counsel  for  the  defendants  was  justified  in 
objecting  in  limine  to  any  attempt  to  qualify  the  witness.  That  he 
was  aware  of  the  decision  is  illustrated  by  his  statement,  "I  merely 
want  to  get  the  record  in  proper  shape." 

It  is  now  urged  that  the  witness  might  have  had  sufficient  knowl- 
edge to  testify  as  to  decedent's  handwriting  derived  from  sources  not 
dependent  upon  personal  transactions  with  him.  It  is  sufficient  to  say 
that  no  such  question  was  in  any  way  presented  to  the  trial  court.  In 
discussing  this  first  objection,  counsel  for  the  plaintiffs  admitting  that 
the  witness  was  prohibited  from  testifying  to  anything  of  a  personal 
transaction  which  gave  rise  to  the  claim  at  bar,  urged  as  his  only  rea- 
son for  the  admissibility  of  the  evidence : 

"But  she  may  bare  gathered  her  Information  from  seeing  him  write  his 
name,  not  In  connection  with  this  claim,  or  anything  that  led  up  to  the  signing 
of  this  note." 

And  thereafter  he  framed  the  question: 

"Other  than  the  transaction  in  question  here — ^that  is,  the  giving  of  this 
note — have  you  had  ocoitBion  to  see  Benjamin  QlUespie  write  his  name,  bo  as 
to  familiarize  yourself  with  his  signature?" 

The  exception  to  that  question,  as  I  read  the  record,  presents  square- 
ly the  only  question  upon  this  appeal,  and  that  is:  Was  the  plaintiff 
competent  to  testify  that  she  had  seen  the  decedent  write  his  name, 
in  order  to  qualify  her  to  express  an  opinion  that  the  disputed  docu- 
ment upon  which  she  founded  her  claim  was  in  the  handwriting  of  the 
decedent?  Was  testimony  of  previous  writings  in  her  presence  testi- 
mony of  personal  transactions?  Section  829  of  the  Code  of  Civil 
Procedure  provides  that : 

•"Upon  the  trial  of  an  action  *  *  *  a  party  or  person  interested  in  the 
event  •  *  *  shall  not  be  examined  as  a  witness  In  his  own  behalf  or  in- 
terest *  *  *  against  the  executor,  administrator  or  survivor  of  a  deceased 
person  •  *  *  concerning  a  personal  transaction  or  communication  between 
the  witness  and  the  defeased  person.  •  •  •  ** 
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Probably  no  section  of  the  Code  has  caused  more  decisions.  The 
learned  counsel  for  the  appellants  urges  with  much  force  that  the  ex- 
clusion of  evidence  was  error,  and  relies  upon  the  following  cases: 
Gary  v.  White,  59  N.  Y.  336 ;  Simmons  v.  Havens,  101  N.  Y.  427, 
5  N.  E.  73 ;  Wing  v.  Bliss,  66  Hun,  603,  8  N.  Y.  Supp.  600,  affirmed 
on  the  opinion  of  the  court  below  138  N.  Y.  643,  34  N.  E.  613 ;  and 
Hoag  V.  Wright,  174  N.  Y.  36,  66  N.  E.  579,  63  L.  R.  A.  163,  This 
precise  question  was  not  presented  in  Gary  v.  White,  supra.  In  that 
case  a  divided  court  held  that  section  829  of  the  Code  does  not  prevent 
a  party  from  testifying  to  statements  made  by  a  deceased  person  to  a 
third  party;  and  this  is  so,  although  the  witness  participated  in  the 
conversation,  so  long  as  his  testimony  is  limited  to  what  was  not  per- 
sonal between  him  and  the  deceased.  This  case  was  criticised  and  dis- 
tinguished in  Matter  of  Eysaman,  113  N.  Y.  62,  20  N.  E.  613,  3"  L. 
R.  A.  599,  as  pointed  out  in  Hutfon  v.  Smith.  175  N.  Y.  375,  67  N.  E. 
633,  to  which  I  will  allude  hereafter. 

In  Simmons  v.  Havens,  supra,  a  daughter  sought  to  establish  the 
execution  and  delivery  of  a  deed  by  her  deceased  mother,  who  sub- 
sequently got  possession  of  it  and  destroyed  it.   The  court  did  say : 

"Exception  was  also  taken  to  the  plaintiff  being  allowed  to  testify  that  she 
had  the  deed  tn  her  poBseeslon  and  that  the  signature  was  In  the  handwrit- 
ing of  her  mother.  She  was  not  asked,  and  did  not  state,  from  whom  she 
received  the  deed,  and  her  testimony  as  to  the  handwriting  or  the  contents 
of  the  deed  did  not  Involve  a  personal  transaction  between  her  and  her  mother. 
The  plaintiff  might  have  received  the  deed  from  some  third  person.  She  was 
also  allowed  to  testify  to.  conversations  between  her  mother  and  the  defend- 
ant at  which  tike  witness  was  present ;  but  It  does  not  appear  that  Bhe  took 
part  in  tile  conversations,  and  the  objections  are  answered  by  the  case  of  Cary 
V.  White,  60  N.  Y.  886." 

Of  the  Simmons  Case  the  Court  of  Appeals  SEUd  in  Richardson  v. 
Emmctt,  170  N.  Y.,  at  page  417,  63  N.  E.,  at  pages  440,  441 : 

"During  the  trial  plaintiff,  behig  on  the  witness  stand,  testlfled  without  ob- 
jection that  Havens  'brought  the  deed  to  the  house  and  threw  It  in  my  moth- 
er^ lap,  and,  says  he,  "There's  Helen's  [the  witness']  deed,  and  Mr.  Kampoort 
will  be  down  *  •  *  and  take  the  acknowledgnicot"  She  asked  him  if  be 
had  read  the  deed,  and  he  said  he  had ;  that  he  felt  interest  who  should  have 
the  premises  hack  of  him,  and  he  had  rend  the  deed,  and  it  was  all  right  I 
did  not  read  the  deed  then.  I  saw  it  in  my  mother's  possession  and  his.' 
Then  came  the  question  which  was  considered  by  the  court:  'Is  it  the  same 
paper  that  subsequently  came  into  your  [Missesslon  and  which  yon  read?'  De- 
fendant objected  to  the  evidence,  but  It  was  received,  and  an  exception  taken. 
'A.  Yes,  sir.  Q.  And  the  same  paper  you  exhibited  to  Slnmions  and  John 
TbompBon?  A.  Yes,  sir.*  When  this  court  came  to  a  consideration  of  the 
question  presented  by  the  forcing  exception.  It  had  already,  and  after  a 
carefol  review  of  the  testimony,  reached  the  conclusion  that  the  Judgment  in 
favor  of  the  plaintiff  should  be  sustained,  and  the  question  actually  presented 
was  whether  this  ruling,  under  the  circumstances,  required  a  reversal  of  the 
judgment,  and  the  reasoning  of  the  court  In  effect  was  that  no  harm  had  re- 
sulted from  permitting  the  witness  to  state  that  the  deed  was  In  her  posses- 
sion, because,  as  the  court  said,  'she  was  not  asked  and  did  not  state  from 
whom  she  received  the  deed.  *  *  *  The  plaintiff  might  have  received  the 
deed  from  some  third  person.'  Tbe  theory  of  the  court  was  that  no  harm 
was  done,  and,  therefore,  the  Judgment  should  not  he  reversed ;  not  that  the 
testimony  was  competent,  either  to  prove  or  to  contribute  toward  establishing 
the  tact  of  delivery.  Such  a  holding,  had  it  been  made,  would  have  seriously 
Impaired  the  usefulness  of  section  82d  of  tlie  Code ;  but  It  was  neltiier  made 
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nor  was  It  Intended,  foe  the  argument,  all  of  which  I  hare  quoted,  tended  t& 
show  merely  that  no  harm  ba^  resulted,  and  hence  that  a  Judgment  right  on 
the  merits  should  not  be  interfered  with.  •  •  •  The  court  was  right  in  its 
view  that  section  829  of  the  Code  was  Intended  to  prohibit  a  party  covered  by 
tiiat  section  from  testifying  to -a  fact  from  which  the  Inference  must  neces- 
sarily be  drawn  ot  a  personal  transaction  between  a  testator  and  the  wit- 
uesB.  *  *  *  Now,  while  testimony  almost  identical  with  this  was  said  not 
to  justify  a  rerersal  la  the  Simmons  Oose,  sopra.  we  think,  for  the  reasons 
already  aaslgned,  tiiat  the  decision  In  that  case  should  be  confined  to  situa- 
tions precisely  like  the  one  then  before  the  court  Such,  we  think,  the  opinion 
shows  to  have  been  the  Intention  of  the  court  In  that  case,  and  such  inten- 
ti(Hi  is  further  evidenced  by  a  decision  of  the  court  made  two  or  three  years 
later  in  Cllft  t.  Moses,  supra,  In  which  the  opinion  In  the  Simmons  Case  was 
not  discussed.** 

In  Jones  v.  Reilly,  174  N.  Y.  106,  66  N.  E.  649,  the  trial  court 
had  followed  Simmons  v.  Havens,  supra,  and  it  was  urged  as  an  au- 
thority on  appeal.  The  Court  of  Appeals  said : 

"One  of  the  plaintiffs  was  permitted  to  testify,  against  the  objection  of 
the  appellants,  that  under  section  829  of  the  Code  of  Civil  Procedure  he  was 
not  a  competent  witness  to  the  fact  that  he  had  been  paid  rent  for  the  prem- 
ises up  to  a  specified  date  and  that  no  rent  had  been  paid  to  him  thereafter. 
That  the  plaintiff  was  not  a  competent  witness  to  personal  transactions  with 
the  deceased,  Andrew  Boiderson,  under  whom  the  defendants  claimed  title. 
Is  unquestionable.  Tbo  ground  on  whldi  the  ruling  of  the  learned  trial  court 
seems  to  have  proceeded  was  that  the  testimony  of  the  witness  did  not  neces- 
sarily Imply  that  he  had  received  It  from  the  deceased.  *It  might  have  been 
from  somebody  holding  adverse  possession,'  said  the  court  This  ground  is 
entirely  untenable.  The  only  issue  in  the  case  was  whether  Henderson  was  the 
tenant  of  the  plaintiff's  ancestor.  If  the  rent  was  paid  by  any  one  else  than 
>lenderson.  It  was  wholly  Immaterial.  But  it  Is  not  necessary  to  pursue  the 
matter  further.  The  question  is  settled  adversely  to  the  respondents  by  our 
decision  In  Richardson  t.  Bnimett,  170  N.  T.  412,  63  N.  SL  440." 

In  Hutton  v.  Smith,  175  N.  Y.  375,  67  N.  E.  633,  it  was  said: 

"Now,  as  has  been  noted,  Cary  t.  White  was  distinguished  In  the  Eysaman 
Case,  and  the  only  authority  dted  In  Slnunons  t.  Havens  In  support  of  the- 
decision  mode  was  Cary  t.  White ;  and  it  Is  clear,  In  the  ll^t  of  the  other  au- 
thoiitles  In  this  court,  to  which  reference  has  been  made,  that  the  rule  laid 
down  In  that  case  and  the  earlier  ones  to  which  they  have  called  attention- 
was  too  broadly  stated." 

Wing  V.  Bliss,  55  Hun,  603,  8  N.  Y.  Supp.  500,  depends  for  its  au- 
thority upon  Simmons  v.  Havens,  supra.  The  Court  of  Appeals,  as 
shown,  has  so  criticised,  distinguished,  and  limited  that  case  that  no 
discussion  thereof  hy  this  court  is  proper. 

The  last  case  relied  upon  by  the  appellants  is  Hoagr  v.  Wright,  174 
N.  Y.  36,  66  N.  E.  679,  63  L.  R.  A.  163.  The  court  said : 

"After  the  plaintiff  had  testified,  without  objection,  that  he  was  familiar 
with  his  mother's  signature,  he  was  asked  to  examine  the  notes  and  state 
whether  or  not  the  signature  to  each  was  in  his  mother's  handwriting.  An 
objection  was  tnterpoeed,  which  snfiBdently  diallenged  his  competency  as  a 
witness ;  but  It  was  overruled,  and  he  answered  that  he  thought  the  signature 
were  In  his  mother's  handwriting.  The  question  called  for  an  opinion,  not 
a  personal  transaction,  and  the  evidence  to  qualify  the  witness  to  express  his 
oplnkm  was  not  objected  to.** 

But  in  the  case  at  bar  that  precise  evidence  was  objected  to,  and, 
as  I  read  these  cases,  the  objection  was  properly  sustained.  It  seems 
to  me,  from  the  recent  cases  in  the  Court  of  Appeals,  that  that  court 
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is  tending  more  and  more  to  a  strict  construction  of  the  plain  words 
of  section  829  of  the  Code.  The  definition  given  in  Holcomb  v.  Hol- 
comb,  96  N.  Y.  316,  is : 

*rrran8action8  and  commimlcatl<mB  embrace  ewery  variety  of  affairs  which 
can  fbrm  the  aabject  of  negotiations,  Interrlews,  at  actions  t>etween  two  per- 
sons, and  Include  every  method  by  which  <me  person  can  derive  impres^ons 
or  Information  from  the  conduct,  condltltm,  or  language  of  another.  The 
statute  is  a  boieflclal  one,  and  oog^t  not  to  be  limited  or  narrowed  by  con- 
stmctlon." 

In  Holland  v.  Holland,  98  App.  Div.  366,  90  N.  Y.  Supp.  208,  Mc- 
Lennan, P.  J.,  writing  for  a  unanimous  court,  said : 

"If  the  deceased  had  said  to  either  of  the  witnesses  •  *  *  that  he  was 
going  to  shoot  their  mother,  It  would  not  be  claimed  that  they  would  not  be 
precluded  by  section  829  of  the  Code  of  Civil  Procedure  from  testifying  to  such 
conversation,  although  it  might  be  very  cogent  proof  of  his  insaulty.  Such  evi- 
dence would  be  exduded,  because  It  was  a  personal  communication  between 
the  deceased  and  the  witnesses,  and  so,  although  they  made  no  reply  or  toolE 
no  pert  In  the  conversatlfm.  The  trausactloua  detailed  by  the  witnesses  were 
In  effect  the  same.  The  father,  Instead  of  declaiing  his  Intention  by  words, 
fully  expressed  it  by  his  acts  In  taking  the  revolver  out  of  his  pocket,  pointing 
it  toward  the  mother,  and  firing.  Not  only  were  the  witnesses  permitted  to 
state  what  the  deceased  did,  but  they  were  allowed  to  say  that  he  seemed 
excited  and  nervous,  and  that  he  had  a  wild  look,  all  tending  to  establish  the 
proposition  that  he  at  the  time  was  insane  or  Irrational.  It  Is  concluded  that 
the  evidence  to  which  attention  has  been  called  was  within  the  inhibition  of 
tiie  statutai" 

The  precise  evidence  excluded  in  the  case  at  bar  was  evidence  of 
a  transaction  between  the  plaintiff  and  the  decedent,  by  which  the 
plaintiff  derived  impressions  or  information  from  the  conduct  of  the 
decedent.  The  conduct  was  his  writing  his  name  in  her  presence  a 
suflficient  number  of  times  to  produce  m  her  mind  an  impression  or 
information  from  which,  upon  being  shown  another  piece  of  paper, 
she  would  be  c|ualified  to  testify  that  in  her  opinion  it  was  the  same 
handwriting  with  which  she  had  familiarized  herself  in  a  transaction 
with  him.   In  my  opinion  the  evidence  was  properly  excluded. 

The  judgment  appealed  from  should  therefore  be  affirmed,  with 
costs  to  the  respondents.   All  concur. 


(127  App.  Dlv.  753.) 

HAIiBY  T.  SOLVAY  PROCESS  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.   July  7,  1908.) 

1.  Mabtes  and  Skbvant— Injubies  to  Sebvant— Negligence  of  Fobeuan. 

Where  a  foreman  In  a  manufacturing  plant,  who  under  the  employer's 
liability  act  was  a  vice  principal,  directed  an  employ^  In  the  caustic  soda 
department,  who  had  worked  therein  only  ifi  days,  to  open  a  pipe  leading 
ficom  a  kettle  containing  caustic  soda,  without  first  ascertaining  that  the 
pressure  on  the  pipe  from  the  kettle  had  been  relieved,  so  that  the  open- 
ing of  the  pipe  would  not  cause  the  caustic  sode  to  come  out  upon  the 
employs  with  great  force  while  attempting  to  open  the  pipe,  he  was  guilty 
of  nei^Igence,  raiderlng  the  onployer  liable  for  injuries  to  the  emplo^ 
caused  thereby. 

2.  Same— OoNTBiBUTOBY  Meougbnob— Pbeoatttioks  ItxQuiBin  or  Euploy£s— 

RUUS  or  EUPLOTEB. 

Failure  of  an  employ^  to  wear  goggloB  to  protect  his  eyes  while  be  was 
ogeatag  the  pipe  leading  from  a  kettle  containing  caustic  soda,  in  the 
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(»U8tic  soda  department  of  a  manufacturing  plant,  pursuant  to  direc- 
tions from  the  employe's  foreman,  was  not  contributory  negligence,  pre- 
cluding him  from  recovering  for  Injury  to  his  eyes  received  from  the 
caustic  soda,  though  a  rule  of  the  employer  required  em[rioyte  to  wear 
gof^les  while  workliic  in  that  department,  where  the  rule  was,  with  the 
employer's  knowledge,  frequently  and  habitually  disregarded,  and  where 
the  foreman  at  the  time  he  directed  the  employg  to  open  the  pipe,  knew 
that  the  employ^  had  no  goggles,  and  where  at  the  time  of  the  accident 
no  goggles  were  furnished  to  the  employe,  and  none  were  to  be  had. 

[Kd.  Note. — For  cases  in  point,  see  Cent  Dig.  toI.  34,  Master  and  Serv- 
ant, »  750-764.1 

3.  Dahaoes— Excessive  Daicaoes— Personai,  Injubies. 

Where  an  employ^,  injured  while  working  In  the  caustic  soda  depart- 
ment of  a  manufacturing  plant,  was  a  young  man  of  good  character.  In 
the  prime  of  life,  at  tlie  time  of  the  accident,  and  as  a  result  thereof  lost 
the  Bight  of  one  ey^  and  the  st^t  of  the  other  was  seriously,  if  not  per- 
manently. Imimlrcd,  and  also  sustained  other  vecy  sertons  injuries,  a  ver- 
dict for  ^.918  was  not  excessive. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  15,  Damages,  |  S8S.} 

Bobson,  J.,  dissenting. 

Appeal  from  Trial  Terpi,  Ononda^  County. 

Action  by  Jeremiah  T.  Haley  against  the  Solvay  Process  Company 
for  personal  injuries.  From  a  judgment  for  plaintiff  for  $7,948  dam- 
ages and  $158.56  costs,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.  Affirmed. 

The  action  was  commenced  on  the  10th  day  of  April,  1907,  to  re- 
cover damages  alleged  to  have  been  sustained  by  the  plaintiff  solely 
through  the  negligence  of  the  defendant. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Louis  L.  Waters;  for  appellant. 
W.  J.  McClusky,  for  respondent. 

McLENNAN,  P.  J.  At  the  time  of  the  accident,  which  occurred  on 
the  25th  day  of  December,  1906,  the  plaintiff  was  working  in  the 
caustic  soda  department  of  defendant's  plant.  It  was  a  large  room, 
filled  with  tanks,  pumps,  and  pipes,  many  of  them  complicated  in 
their  construction  and  method  of  operation.  The  plaintiff,  while  he 
had  been  employed  by  the  defendant  at  different  times  for  a  consider- 
able period  prior  to  the  accident,  had  only  been  employed  in  doing 
the  particular  work  in  which  he  was  engaged  at  the  time  of  the 
accident  for  16  days  prior  thereto.  At  the  time  he  was  engaged  in 
removing  a  cap  from  the  end  of  a  pipe  leading  from  a  caustic  soda 
kettle,  so  called,  and  which  pipe  was  filled  with  hot  caustic  soda,  and 
through  which  pipe  the  caustic  soda  from  the  kettle  was  discharged 
or  forced  by  a  system  of  pipes  into  another  receptacle  called  the  "mont- 
jus."  It  appears  that  the  plaintiff  had  discovered  that  the  liquid  was 
not  flowing  from  the  kettle,  and  the  reason  for  the  removal  of  the 
cap  or  blank  on  the  pipe  was  to  ascertain  the  cause  of  the  stoppage. 
When  the  plaintiff  had  sufficiently  loosened  the  cap  or  blank  to  make 
an  opening  in  the  pipe,  a  stream  of  the  hot  caustic  soda  burst  forth 
and  struck  him  in  the  face  and  other  portions  of  his  body,  and  the 
injuries  of  which  he  complains  resulted. 
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It  is  not  disputed  that  the  occupation  in  which  the  plaintiff  was  en- 
gaged was  attended  with  much  danger.  It  is  claimed  on  the  part  of 
the  plaintiff  that  the  defendant  is  liable  because  its  foreman,  one  Mc- 
Carthy, who  at  the  time  of  the  accident  was  in  charge  of  the  work  be- 
ing done  and  was  authorized  to  direct  the  movements  of  the  plaintiff, 
was  guilty  of  negligence  because  he,  said  McCarthy,  directed  the  plain- 
tiff to  remove  the  cap  or  blank  from  the  pipe  leading  from  the  kettle 
wh«n  the  kettle  was  full  of  caustic  soda  and  when  the  pressure  was 
on.  TTie  evidence  upon  that  proposition  is,  briefly,  that  the  plaintiff 
had  turned  the  cap  so  as  to  let  the  soda  through  tiie  pipe  in  question 
from  the  kettle;  that  the  gauge  at  the  time  indicated  that  the  kettle 
was  full  of  caustic  soda,  but  it  was  apparent  that  it  was  not  being  dis- 
charged therefrom,  and  that  there  was  some  stoppage  of  the  system  of 
pipes  which  prevented  such  discharge.  The  plaintiff  testifies,  in  sub- 
stance, that  tiiat  being  the  situation,  and  he  having  explained  it  to  the 
foreman,  the  foreman  directed  him  to  take  a  certain  wrench  and  go 
and  remove  the  cap  or  blank  from  the  pipe  some  25  or  30  feet  away; 
that  he  asked  such  foreman  if  everything  was  ready  and  in  condition 
for  him  to  open  the  pipe ;  and  that  M(£arthy  answered  that  it  was. 
There  was  a  rule  of  the  defendant,  in  force  at  the  time,  directed  to 
employes  working  in  that  department,  which  provided  as  follows: 

"Do  not  b^ln  work  on  any  Job  nntll  you  are  notified  by  the  foreman  In 
charge  that  everything:  la  ready.  Foremen  must  not  order  their  men  to  go  to 
work  on  a  Job  without  careful  inspection  to  see  that  everything  needed  is 
ready  and  ufe." 

So  that  we  have  this  situation:  The  plaintiff,  who  had  had  only  16 
days'  experience  in  the  performance  of  his  duty,  relied  upon  the  state- 
ment made  to  him  that  everything  was  ready  for  him  to  remove  the 
cap  from  the  pipe  in  question,  and  also,  as  it  seems  to  me,  he  had  a 
right  to  rely  upon  the  rule  of  the  defendant  that  he  would  not  be 
required  to  remove  the  cap  from  the  ^ipe  in  question  until  it  was  as- 
certained that  everything  was  in  condition  for  him  to  do  so.  The  fore- 
man knew  and  admits  that  he  discovered  that  the  kettle,  as  indicated 
by  the  gauge,  was  full  of  caustic  soda,  and  which,  of  course,  must 
have  exerted  the  pressure  on  the  pipe  below  the  level  of  such  kettle. 
Concededly  it  was  an  act  accompanied  with  great  danger  for  any  one 
to  have  made  an  opening  in  the  pipe  in  question  while  the  pressure 
of  the  hquid  was  on.  On  the  merits,  the  real  question  in  this  case  is: 
Was  the  defendant's  foreman  guilty  of  negligence  in  directing  the 
plaint'.if  to  remove  the  cap  or  blank  from  the  pipe  in  question.  He, 
the  foreman,  knew  all  the  dangers  which  were  to  be  anticipated  from 
the  operations.  He  concededly  knew  that  the  kettle  was  full,  and 
that  it  was  not  discharging  any  liquid.  Whether  or  not  its  failure  to 
discharge  was  due  to  an  obstruction  between  the  kettle  and  the  place 
where  he  directed  the  plaintiff  to  remove  the  cap  he  did  not  know, 
and  took  no  means  to  ascertain.  The  stoppage  in  the  pipe  could  have 
been  caused  by  some  defect  either  on  one  side  or  the  other  of  where 
the  plaintiff  was  set  to  work.  The  pressure  upon  either  section  of  the 
pipe  on  hand  would  have  caused  the  accident  which  occurred.  The 
plaintiff,  under  the  direction  of  his  superior  and  pursuant  to  the  nile 
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of  the  defendant,  in  substance,  that  no  pipe  should  be  opened  except 
under  the  direction  of  the  foreman,  opened  such  pipe  under  such 
direction.  It  seems  to  me  clear  that  the  foreman,  who,  under  the  em- 
ployer's liability  act,  is  a  vice  principal,  was  guilty  of  n^Ugence  in 
not  having  discovered  or  ascertained  that  the  pressure  was  on  and 
that,  immediately  when  the  pipe  in  question  was  opened,  the  force  of 
such  pressure  would  have  thrown  the  liquid  on  to  the  person  making 
the  vent  in  the  pipe. 

The  issue  ought  not  to  be  clouded  by  any  subtleties.  Here  is  a 
plaintiff,  who  had  only  been  engaged  in  this  business  for  16  days  and 
was  under  the  direction  of  a  foreman,  presumably  a  competent  man, 
when  a  condition  occurs  by  which  the  liquid  frc»n  the  kettle,  so  call- 
ed, does  not  flow.  The  plaintiff  calls  the  attention  of  the  foreman  to 
that  fact,  and  the  plaintiff  is  ordered  to  remove  a  certain  c&p  in  the 
line  of  the  pipe,  which  should  only  have  been  removed,  as  known  by 
the  foreman,  when  the  pressure  from  the  tank  was  shut  off.  I  can- 
not conceive  of  any  theory  upon  which  it  can  be  said  that  the  fore- 
man was  not  guilty  of  negligence  when  he  told  the  plaintiff  to  take 
a  wrench  of  a  certain  pattern  and  unloosen  the  cap  or  blank  of  the 
pipe  carrying  caustic  soda,  without  first  knowing  that  the  pressure 
which  was  indicated  by  the  gauge  was  on  in  the  kettle  and  would  re- 
sult in  injury  to  the  plaintiff  employ^.  The  plaintiff  may  have  known 
that  the  kettle  was  full,  as  indicated  by  the  gauge ;  but  he  was  not  sup- 
posed to  know  the  reasons  why  it  did  not  flow  tiierefrom.  Defendant's 
superintendent,  who  had  supposedly  superior  knowledge  to  the  plain- 
tiff, directed  that  he,  the  plaintiff,  should  open  a  valve  at  a  certain 
place.  The  plaintiff  obeyed  the  instructions  received,  as  was  his  duty 
to  do,  and  we  think  it  cannot  be  said  that  in  obeying  such  instructions 
the  defendant  was  relieved  from  the  charge  of  negligence  under  the 
employer's  liability  act.  Let  me  make  my  position  clear.  A  question 
,  arises  as  to  how  a  defect  in  the  operation  of  machinery  may  be  rem- 
edied. A  foreman,  knowing  all  the  dangers,  directs  an  employe  to 
do  a  certain  act,  which  results  in  injury  to  him.  Can  it  be  said  that, 
simply  because  such  employe  may  also  know  of  the  danger,  he  is 
guilty  of  negligence  because  he  carries  out  the  instructions  of  his 
commander?  In  the  case  at  bar  the  plaintiff  opened  the  cap,  so  that 
the  liquid  from  the  kettle  would  pass  through  the  pipe  in  question,  and 
so  into  the  montjus.  He  discovered  that  it  was  not  passing  from  the 
kettle.  The  foreman's  attention  was  called  to  it,  and  the  plaintiff  was 
instructed  to  take  off  the  cap  or  blank  in  question,  bein|;  assured,  as 
the  evidence  indicates,  that  everything  was  right  for  him  to  do  so. 
He  did  as  he  was  directed  by  the  defendant's  foreman,  and  in  the 
discharge  of  that  duty  received  the  injuries  of  which  he  complains. 
It  is  clear  that,  if  the  foreman  had  discovered  that  the  pressure  was 
on  from  either  end  of  the  pipe,  no  accident  would  have  resulted.  In 
other  words,  it  is  demonstrated  that  ordinary  care  and  prudence  on 
the  part  of  the  foreman  would  have  indicated  that  his  order  given  to 
the  plaintiff  to  take  off  the  cap  or  blank  at  the  end  of  the  pipe  in  ques- 
tion was  ill-advised,  and  would  probably  result  in  injury  to  the  person 
attempting  to  carry  out  his  order. 
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It  is  urged  that  there  should  be  a  reversal  in  this  case  because  the 
plaintiff  was  continuing  in  his  work  without  wearing  goggles  which 
would  protect  the  eyes,  and  that  in  view  of  the  rule  of  the  defendant 
requiring  employes  to  wear  them,  it  constituted  contributory  negU- 
£^ence  on  the  plaintiff's  part.  We  think  that  the  answer  to  that  prop- 
osition is  that  the  rule  of  the  defendant,  requiring  its  employes  in  the 
caustic  soda  department  to  wear  goggles,  had  been,  with  its  knowl- 
edge, frequently  and  habitually  disregarded.  In  fact,  in  this  case  the 
foreman  of  the  defendant  knew  that  the  plaintiff  had  no  goggles  cov- 
ering  his  eyes,  and  it  further  appears  that  at  the  time  of  the  accident 
there  were  no  goggles  furnished  by  the  defendant,  or  to  be  had.  Un- 
der those  circumstances,  we  do  not  consider  that  the  plaintiff  is  barred 
from  recovery  simply  because  he  failed  to  wear  goggles  at  the  time 
of  the  accident,  as  provided  by  the  rule  of  the  defendant,  and  which, 
at  the  time,  were  not  at  hand  for  him  to  wear.  All  the  facts  of  the 
case  were  submitted  to  the  jury  upon  an  eminently  fair  charge,  to 
which  practically  no  exception  was  taken  by  the  defendant.'  The  is- 
sue was  squarely  presented  as  to  whether  or  not,  under  the  employer's 
liability  act,  the  foreman  was  guilty  of  neghgence  in  sending  the  plain- 
tiff to  uncouple  a  pipe,  or  make  a  vent  in  a  pipe,  which  was  filled  with 
bot  caustic  soda,  without  knowing  that  it  was  safe  so  to  do ;  he,  the 
foreman,  being  fully  informed  as  to  what  was  necessary  in  order  to 
permit  such' cap  or  blank  to  be  removed  with  safety  to  the  employe 
removing  the  same.  The  citation  of  authorities  would  seem  to  be  un- 
necessary in  this  case.  It  all  depends  upon  the  question  of  fact:  Was 
McCarthy,  the  vice  principal  in  this  case,  under  the  employer's  liability 
act,  guilty  of  negligence  in  directing  the  plaintiff  to  open  a  pipe  in 
which  there  is  caustic  soda,  without  knowing  that  the  pressure  upon 
such  pipe  had  been  relieved  and  in  such  manner  as  when  the  first 
opening  was  made  it  would  not,  with  great  force,  come  upon  him? 
It  seems  to  me  that  the  question  of  plaintiff's  contributory  negligence 
is  hardly  worthy  of  discussion.  We  think  he  did,  as  disdosed  by  the 
evidence,  what  a  person  of  ordinary  care  and  prudence  would  have 
done  under  like  cu'cumstances. 

Nrither,  as  we  believe,  can  it  be  said  that  the  verdict  was  excessive. 
The  plaintiff,  so  far  as  appears,  is  a  young  man  of  good  character,  in 
the  prime  of  life,  has  totally  lost  the  sight  of  one  eye  as  the  result  of 
this  accident,  and  the  sight  of  the  other  is  seriously,  if  not  permanent- 
ly, impaired.  He  also  sustained  other  very  serious  injuries,  about  which 
it  is  hardly  useful  to  comment.  It  seems  to  me  that  it  cannot  be  said 
that  the  verdict  was  excessive. 

As  a  condusicm  of  the  whole  matter,  we  recommend  that  the  judg- 
ment and  order  appealed  from  be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs.  All  concur,  except  ROB- 
SON,  J.,  who  dissents. 


113  NEW  YORK  SUPPLBUBNT 
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(127  App.  DiT.  944.) 


Hll/rs  T.  BTROH  et  al. 


(Supreme  Court,  Appellate  Division,  Fourth  Department   July  7,  1908.) 

1.  Vendob  ahd  PtJBCHASEB— Bona  Fide  Pubciiasebs— Notice  op  Pbiob  Titlb 

That  plaintiff  on  the  day  of  sale  of  land  stated  to  the  purchasers: 
"Remember,  even  though  I  haven't  It  now,  I  have  a  hold  there  yet" — • 
did  not  constitute  notice  that  plaintiff  had  by  deed  previously  acquired 
title;  It  being  plaintiffs  duty  to  state  definitely  what  her  Interest  was. 
and  mere  loose  conversation  not  warranting  the  Inference  of  notice. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig.  vol.  48»  Vendor  and  Pur- 
chaser. H  476-494.] 

2.  SaIIE— POSSBSSIOM. 

In  partition  It  appeared  that  plaintiff,  who  omied  an  Individual  Interest 
In  the  premises,  mortgaged  the  same,  and  on  foreclosure  sale  S.  became 
the  purchaser,  and  that  T.,  the  owner  of  the  other  half  of  the  premises, 
thereafter  conveyed  the  same  to  S..  notwithstanding  i^e  had  previously 
given  plaintiff  a  deed  therefor.  Plaintiff  made  no  opea  claim  as  the  own- 
er of  T.'s  Interest  ontil  the  recording  of  her  deed  after  pUiintiff  had  been 
removed  by  summary  proceedings  taken  by  S.  under  the  title  acquired 
by  deed  from  T.  S.  was  Informed  by  the  testimony  of  plaintiff  given  !n 
supplementary  proceedings  that  she  was  the  owner  of  one  half  the  prem- 
ises, and  tliat  T.  was  the  owner  of  the  other  half,  and  by  the  report  of 
the  receiver  In  the  proceedings  that  he  collected  the  half  of  the  rents 
from  the  tenant  which  belonged  to  plaintiff  until  her  half  of  the  premises 
was  sold  on  foreclosure.  Plaintiff  testified  that  the  other  half  of  the 
rents  was  collected  for  T.  Held,  that  under  the  circumstances  plaintiff's 
possession  after  the  foreclosure  sale  was  not  notice  to  S.  of  plaintiff's 
claim  under  the  deed  from  T. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  for  partition  by  Emm^  J.  C.  Hilts  against  Minnie  H.  Stroh 
and  another.  Judgment  for  defendants,  and  plaintiff  appeals.  Af- 
firmed on  opinion  of  Nash,  referee. 

Plaintiff,  who  owned  an  undivided  interest  in  the  premises  involved, 
mortgaged  the  same,  and  on  foreclosure  sale  Sebastian  Shorer  and 
John  B.  Shorer  became  purchasers.  Thereafter  Louisa  B.  Treat,  who 
owned  the  other  undivided  half  of  the  premises,  conveyed  the  same  to 
said  Shorers.  Subsequently  defendant  Minnie  H.  Stroh  acquired  title 
to  the  property. 

The  following  is  the  opinion  of  Nash,  Referee: 

The  title  of  the  defendant  Stroh  rests  upon  the  title  acquired  by  the  Shorers. 
The  disputed  question  In  the  case  Is  whether  the  Shorers  were  purchasers 
of  Mrs.  Treat's  half  of  the  premises  without  notice  that  Mrs.  Hllts  had  previ- 
ous to  their  purchase  acquired  the  Interest  of  Mrs.  Treat  It  Is  not  claimed 
that  the  Shorers  had  any  actual  notice  of  the  contract  of  August  S,  1892.  or 
of  the  deed  from  Mrs.  Treat  to  Mrs.  HUts  made  In  October.  1S03.  Mrs.  Hllts 
testlfles  that  on  the  day  of  the  foreclosure  sale,  in  March,  1894.  after  the  sale. 
In  a  conversation  had  with  the  Shorers  and  Mr.  Ludoklnr*.  she  stated  to  them: 
•'Remember,  even  though  I  haven't  It  now,  I  have  a  hold  there  yet."  This  Is 
denied  by  Mr.  Ludeklns  and  by  the  Shorers:  but,  even  If  it  was  said,  it  was 
too  vngue  and  Indefinite  to  be  regarde<1  ur  any  notice  that  she  had  acquired 
by  deed  the  Interest  of  Mrs.  Treat  In  the  premises.  It  was  her  duty  to  state 
flefinitely  what  her  Interest  was.  "Mere  loose  conversation  will  not  warrant 
the  Inference  of  notice."  12  John. 

It  Is  urged  that  the  plaintiff's  possession  was  notice  to  the  Shorers  of  her 
rights.  The  Shorers  werp  Informed  by  the  testimony  of  Mrs.  Hllts,  given 
In  supplementary  proceedings,  that  she  was  the  owner  of  one  half  of  tlift 
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premlaeflt  and  ber  Bister  was  the  owner  of  tbe  other  balf,  and  by  the  report  of 
fb»  recelTer  In  Ibe  anpplemoitary  proceedincs  tbat  be  collected  the  half  of 
the  rents  from  tbe  tenant  which  belonged  to  Mn.  Hflta  until  her  half  of  the 
preihlses  was  sold  on  foreclosure.  It  appears  from'  the  testimony  of  Mi's. 
HUts  that  the  other  half  of  the  rents  was  collected  for  Mrs.  Treat.  Mrs. 
Hllts  says:  "She  returned  It  to  me;  gave  me  the  power  of  attorney  to  collect 
It  In  that  way."  Mrs.  Hllts,  In  ber  petition  for  the  removal  of  a  tenant  veri- 
fied NoTonber  6. 189B,  stated  that  die  was  the  owner  of  one  half  of  the  prem- 
ises and  was  the  agent  of  her  sister,  who  was  the  owner  of  tbe  other  half, 
and  npon  this  trial  she  testifies  tbat  she  was  the  agent  of  her  sister,  and  as 
sncb  made  the  lease  to  tbe  tenant.  It  is  shown  by  tbe  notice  of  pendmcy. 
filed  April  2. 18M,  in  the  action  brought  by  Jeannette  S.  Lampert  against  Mrs. 
Treat  to  foreclose  the  mortgage  on  her  half  of  the  premises,  that  Mrs.  Hllts 
was  made  a  defendant  In  that  suit.  The  suit  was  settled  by  the  purchase  by 
the  Shorers  of  Mrs.  Treat's  Interest  The  case  shows  tbat  Mrs.  Bllts  did  not 
make  any  open  dalm  as  the  owner  of  Mrs.  Treat's  interest  In  the  premises 
until  tbe  recording  of  her  deed  in  June,  after  she  had  been  removed  by  sum- 
mary proceedings,  taken  by  tbe  Shorers  in  May  under  the  title  they  Imd  ac- 
qnlred  by  deed  from  Mrs.  Treat  Under  the  circumstances,  it  cannot  be  held 
tliat  the  possession  of  Mrs.  Hllts  after  tbe  foreclosure  sale  was  notice  to  tbe 
Shorers  of  tiic  right  which  she  now  claims. 

It  follows  tbat  the  title  of  the  defendant  has  not  been  successfully  assailed 
by  tbe  plaintiff,  and  therefore  the  complaint  should  be  dismissed. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

George  R.  Van  Als^e,  for  appellant 
Werner  &  Harris,  tor  defendant  Stroh. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  of 
Nash,  referee. 


(127  App.  DlT.  730.) 

ASPHALT  CONST.  CO.  v.  BOUKER  et  al. 

(Snprane  Court  Ai^late  Division,  First  Department    July  8,  1908.) 

1.  FlEAniNO— DEHUBBER— WlTHOaAWAI.. 

Though  a  demurrer,  whUe  standing  conclusively,  admits  the  averments 
of  the  pleading  attacked.  Its  primary  purpose  Is  to  test  tho  sufficiency  of 
the  facta  to  which  It  relates  as  a  cause  of  actltm,  and  a  demurrant  should 
be  allowed  to  withdraw  it  on  it  betatg  orerruled,  unless  it  was  Interposed 
in  bad  faith. 

[Ed.  Note. — For  cases  in  point  see  Gent  Dig.  T(d.  39,  Pleading,  |  1041.] 

2.  Same— Conditions  or  Withdbawal. 

The  trial  court  overruled  a  demurrer  to  a  separate  defense,  but  did  not 
grant  leave  to  platntiff  to  withdraw  It  as  an  admission  of  facts.  After 
plaintiff  rested,  defendants  relied  on  the  admission,  and  the  court  re- 
served decision ;  the  case  appearing  not  to  have  been  decided.  Bcl4,  that 
while  the  trial  court  prop«Iy  amended  nunc  pro  tunc  the  decision  over- 
ruling tbe  donurrer  so  as  to  relieve  plaintiff  of  the  admission,  npon  the 
payment  of  full  taxable  ooste,  the  demurrer  not  appearing  to  have  been 
frivolous,  the  amendmait  should  have  been  allowed  on  condltifm  that  at 
defendants'  election  the  proceedings  upon  the  trial  be  vacated  and  the 
case  restored  to  the  calendar,  or  should  have  opened  the  case  with  jwrmls- 
sion  to  defendants  to  offer  further  evidence. 

Appeal  from  Special  Term. 

Action  by  the  Asphalt  Construction  Company  against  De  Witt  C. 
Bouker,  Jr.,  and  Andrew  A.  Bouker,  impleaded  with  another.  From 
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an  order  amending  a  decision  and  interlocutory  judgment  nunc  pro 
tunc,  defendants  Bouker  appeal.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
HOUGHTON,  and  SCOTT,  JJ. 

L.  Laflin  Kello^  (Alfred  C.  Pette,  on  the  brief),  for  appellants. 
Edward  W.  Hatch,  for  respondent. 

LAUGHLIN,  J.  The  decision  which  was  the  basis  of  the  inter- 
locutoty  judgment  was  made  on  the  trial  of  an  issue  of  law  arising 
upon  the  plaintifTs  demurrer  to  a  separate  defense  interposed  in  the 
joint  answer  of  the  appellants.  The  court  overruled  the  demurrer, 
with  costs;  but  no  provision  was  inserted  in  the  decision  or  in  the 
interlocutory  judgment  granting  leave  to  plaintiff  to  withdraw  the 
demurrer  as  an  admission  of  the  facts  to  which  it  was  interposed.  No 
motion  was  made  to  correct  the  decision  or  interlocutory  judgment  in 
this  regard,  nor  was  an  appeal  taken  therefrom.  The  issues  of  fact 
were  then  brought  to  trial  at  Special  Term.  Upon  the  trial,  after 
plaintiff  rested  its  case,  appellants  introduced  the  judgment  roll  show- 
ing the  decision  and  interlocutory  judgment  entered  on  the  trial  of  the 
issue  of  law  and  rested  upon  the  claim  that  the  facts  to  which  the 
demurrer  related .  stood  admitted.  The  court  reserved  decision,  and, 
so  far  as  the  record  shows,  that  case  has  not  yet  been  decided.  Plain- 
tiff then  made  the  motion  to  amend  the  decision  and  interlocutory 
judgment,  to  be  relieved  of  its  admission  of  the  facts  by  the  demurrer 
thereto,  which,  while  the  demurrer  stands,  is  a  conclusive  admission 
thereof.  National  Contracting  Company  v.  Hudson  River  Water  Pow- 
er Company,  110  App.  Div.  133,  97  N.  Y.  Supp.  92;  Thistle  v.  Jones, 
123  App.  Div.  40,  107  N.  Y.  Supp.  840. 

Although  this  is  the  legal  effect  of  a  demurrer,  yet  the  primary  pur- 
pose of  that  pleading  is  to  test  the  sufficiency  of  the  facts  to  which  it 
relates  as  a  cause  of  action,  defense,  or  counterclaim,  and,  unless  it  is 
apparent  that  a  demurrer  is  interposed  in  bad  faith,  the  courts  cus- 
tomarily, on  overruling  a  demurrer,  allow  the  withdrawal  of  it  upon 
payment  of  costs.  This  practice  is  so  universal  that  parties  have  a 
right  to  rely  upon  it,  and  a  failure  to  grant  such  leave  would  be  deem- 
ed an  improper  exercise  of  discretion  which  would  result  in  a  reversal 
by  an  appellate  court.  The  demurrer  in  the  case  at  bar  could  not  be 
deemed  so  frivolous  as  to  indicate  bad  faith  in  interposing  it,  and  it  is 
manifest,  on  an  inspection  of  the  recoid  as  it  existed  before  the  mo- 
tion was  made,  that  the  court  did  not  intend  to  hold  the  plaintiff  as  a 
penalty  for  interposing  the  demurrer  to  a  conclusive  admission  of  the 
facts  to  which  it  related.  The  failure  to  grant  leave  to  withdraw  the 
demurrer  evidently  resulted  from  an  oversight;  but,  to  remove  any 
question  in  this  regard,  the  learned  justice  presiding  at  Special  Term, 
where  the  motion  was  returnable,  referred  it  to  the  justice  who  made 
the  decision,  and  he  granted  the  relief  upon  condition  that  plaintiff 
pay  to  the  appellants  the  taxable  costs  of  the  action  to  the  date  of  the 
order.  The  learned  court  evidently  intended  to  give  the  appellants  the 
benefit  of  a  new  trial  if  they  so  desired,  as  is  evidenced  by  the  allow- 
ance of  full  taxable  costs.   The  order  as  entered,  however,  contains 
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no  provision  with  respect  to  a  new  trial  or  opening  the  case  now  pend- 
ing undecided  at  Special  Term.  We  are  of  opinion  that  the  court 
properly  amended  the  decision  and  interlocutory  judgment,  but  we 
think  that  the  order  should  be  modified  by  inserting  a  provision  that 
the  amendments  are  allowed  upon  condition  that  at  the  election  of  ap- 
pellants the  proceedings  upon  the  trial  be  vacated,  and  the  case  re- 
stored to  the  calendar,  or  that  the  case  be  opened,  and  that  they  be  per- 
mitted to  offer  such  further  evidence  as  they  may  be  advised. 

It  follows  tfiat  the  order  should  be  modified  by  providing  that  the 
amendments  are  allowed  upon  condition  that,  at  the  election  of  ap- 
pellants, the  proceedings  upon  the  trial  be  vabated,  and  the  case  re- 
stored to  the  calendar,  or  that  the  case  be  opened,  and  they  have  leave 
to  offer  such  further  evidence  as  they  may  be  advised,  and,'  as  thus 
modified,  affirmed,  without  costs.  All  concur. 


<127  App.  DlT.  534.) 

NBW  TOBK  CENT.  &  H.  B.  R.  00.  T.  MARSHALL  et  al. 

(Supreme  Court,  Appellate  DItIsIoh,  rirst  D^rtment.   July  8,  190S.) 

1.  EuiNEnr  DoHAiN— Abandonment  of  Fboceedino— Gbodndb. 

Code  ClT.  Ptoc.  {  3374,  pVovldlng  that,  on  application  of  plaintiff  In 
coDdemziation  proceMlngs  within  80  days  after  the  entry  of  the  final  order, 
the  court  may  'In  Ita  discretion  and  for  good  caose  shown**  antliorlse  the 
abandonment  of  the  proceeding,  does  not  give  an  alMolnto  right  to  plain* 
tut  to  discontinue  a  proceeding,  and  the  court  should  not,  without  the 
gravest  reasons,  long  after  the  confirmation  of  the  report  of  commls- 
flionen  <»  ^alntlfrs  motion  permit  a  discontinuance  and  a  reoommCToe- 
ment. 


Where  a  railroad  company  toolc  possession  of  a  strip  of  land  along 
a  river  front,  and  bo  changed  Its  condition  as  to  raider  the  owner's  right 
of  access  to  the  land  between  the  strip  and  the  water  front  practically 
valueless,  and  then  instituted  proceedings  to  condemn  the  strip  taken. 
It  could  not  after  the  reversal  of  the  order  confirming,  on  Its  motion, 
the  report  of  the  commissioners  awarding  damages  for  the  land  taken, 
without  awarding  conaeduentlal  damages  for  the  land  not  taken,  abandon 
the  proceedings  with  a  view  of  commencing  new  proceedings  to  condemn 
the  land  and  give  the  owner  the  right  of  access  to  the  land  between 
the  strip  Bonght  and  the  river  front ;  the  offer  to  conttnue  audi  right 
under  the  changed  conditimis  being  of  no  valua 

Appeal  from  Special  Term. 

Condemnation  proceedings  by  the  New  York  Central  &  Hudson 
River  Railroad  Company  against  Fielding  L.  Marshall  and'  others  to 
condemn  lands.  From  an  order  directing  a  discontinuance  of  the  pro- 
ceedings, defendants  appeal.  Reversed. 


See  105  N.  Y.  Supp.  686. 
Argued  before  INGRAHAM.  McLAUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Howard  R.  Bayne,  for  appellants. 
George  H.  Walker,  for  respondent 

SCOTT,  J.   The  defendants  appeal  from  so  much  of  an  order  as 
permits  plaintiff  to  discontinue  this  proceeding,  and  to  recommence 
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proceedings  to  condemn  certain  real  property,  conustingf  of  a  strip 
of  land  situate  in  the  borough  of  the  Bronx,  in  the  city  of  New  York, 
about  11  feet  in  width  and  about  523  feet  long.  This  strip  of  land 
lies  along  the  easterly  line  of  the  roadbed  of  the  railway  now  owned 
and  operated  by  plaintiff.  The  defendants  also  own  land  to  the  west 
of  the  railway,  and  certain  lands  under  water  lyinpf  to  the  east  of  the 
strip  sot^ht  to  be  condemned.  The  lands  occupied  by  the  railroad. 
65  feet  in  width,  were  formerly  owned  by  the  defendants  or  their 
predecessors  in  title,  and  were  acquired  by  plaintiff  under  deeds  which 
reserved  to  the  grantors,  to  whose  rights  defendants  succeed,  "the 
right  of  all  needful  roads  and  other  crossings,  and  free  access  over  and 
across  said  premises  with  teams,  carts,  carriages,  and  other  vehicles 
over  and  across  any  railroad  tracks  that  may  be  laid  thereon";  the 
obvious  purpose  of  die  reservation  being  to  reserve  to  said  grantors 
free  access  from  their  lands  lying  to  the  west  of  the  railroad  to  their 
lands  lying  to  the  east  thereof,  including  the  land  under  water.  The 
acquisition  by  plaintiffs  of  the  unaualified  fee  of  the  strip  now  sought 
to  be  acquired  would  effectual^  prevent  such  access,  and  leave  the 
land  under  water  entirely  cut  off  from  defendants*  property  lying  west 
of  the  railroad.  Before  this  proceeding  was  begun,  negotiations  were 
had  between  plaintiff  and  the  defendants.  It  was  proposed  by  defend- 
ants that  plaintiff  should  take  all  of  the  defendants'  land  lying  east 
of  the  railway,  including  the  land  under  water.  This  proposition  was 
rejected.  It  was  also  proposed  by  defendants  that  they  should  convey 
to  plaintiff  the  strip  of  land  desired,  sul^ect  to  the  same  or  similar 
covenants  as  to  access  over  the  land  as  were  contained  in  the  deeds 
for  the  property  now  owned  and  occupied  by  the  railroad.  This  prop- 
osition was  also  rejected  by  the  plaintiff,  which  declined  to  accept  any 
other  except  a  deed  in  fee  simple,  subject  to  no  covenants  as  to  use  by 
defendants  for  purposes  of  access.  It  therefore  became  necessary  to 
acquire  the  property  by  condemnation  proceedings.  In  order  to  facil- 
itate the  pUuntiff  in  making  certain  improvements  it  desired  to  carry 
out,  defendants  executed  a  lease  to  i^aintiff  of  the  strip  iri  question 
"for 'the  purpose  only  of  placing  thereon  telegraph  poles  upon  which 
wires  are  to  be  strung  and  used,  *  *  *  but  all  other  uses  of  said 
strip  of  land  not  inconsistent  with  the  said  erection  and  maintenance  of 
said  telegraph  poles  and  wires  is  hereby  reserved  by  the  said  parties  of 
the  first  part  and  excepted  from  the  terms  of  this  lease."  The  plaintiff 
above  covenanted  that  it  would  make  any  alteration  in  said  lands,  "ex- 
cept so  far  as  may  be  necessary  for  the  purpose  of  erecting  and  main- 
taming  on  said  premises  td^^ph  poles  and  wires  in  connection  there- 
with." The  plaintiff  further  covenanted  and  agreed  that,  in  default  of 
agreeing  with  the  owners  upon  a  price  to  be  paid  for  said  land,  it 
would  "begin  in  good  faith  a  proceeding  to  acquire  title  by  condemna- 
tion to  the  said  premises  hereinbefore  described  not  later  than  thirty 
days  before  the  expiration  of  this  lease,  or  of  any  renewal  or  extension 
of  the  same."  The  plaintiff  went  into  possession  of  this  strip  of 
land  under  this  lease,  and  has  continued  in  possession  thereof  ever 
since.  It  did  erect  tel^^ph  poles  and  string  wires  as  the  lease  per- 
mitted it  to  do.  but  also,  contrary  to  the  terms  of  the  lease,  erected 
other  structures  consisting  of  a  concrete  retaining  wall  192  feet  kmg. 
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10  or  12  feet  liigh,  about  6  feet  wide  at  the  base  and  4  or  5^  feet  wide 
at  the  top,  and  extending  4  feet  below  Uie  surface  of  tiie  ground  on  its 
westerly  face,  also  a  substantial  fence  along  the  easterly  line  of  the 
premises  for  the  whole  length,  except  for  so  much  thereof  as  the  re- 
taining wall  is  erected  upon.  The  condemnation  proceeding  provided 
for  in  the  lease,  being  the  present  proceeding,  was  begun  in  due  course 
and  went  to  judgment ;  commissioners  of  appraisal  being  appointed. 
By  the  petition  the  plaintiff  sought  to  acquire  the  strip  of  land  in  fee 
simple  without  qualification  or  condition,  and  entered  judgment  ac- 
cordingly. The  commissioners  made  a  rqwrt,  which  upon  plaintiff's 
motion  was  confirmed  at  Special  Term.  Upon  appeal  to  diis  court 
the  order  of  confirmation  was  reversed,  because  it  appeared  that  the 
ccrnimissioners  had  awarded  only  the  value  of  the  strip  of  land  stand- 
ing by  itself,  and  had  made  no  award  for  the  consequential  dams^ 
to  the  plaintiff's  land  under  water  which  would  or  might  be  in- 
juriously affected  by  the  deprivation  of  access  over  the  strip  to  be  ac- 
quired. The  matter  was  therefore  referred  back  to  the  commissioners 
to  proceed  in  accordance  with  the  opinion  of  this  court  that  the  award 
should  include  such  consequential  dam^;es.  120  App.  Div.  742»  105 
N.  Y.  Supp.  686.  The  plaintiff  thereupon  moved  at  Special  Term  for 
an  order  amending  the  petition  and  judgment  herein,  and  that  the 
petition  and  judgment  as  amended  stand  as  the  petition  herein,  or 
that  the  judgment  be  vacated  and  a  new  judgment  be  entered  in  con- 
formity thereto.  The  court  in  refusing  the  particular  relief  asked  for 
made  the  order  appealed  from  permitting  the  plaintiff  to  discontinue 
this  proceeding  and  begin  de  novo,  thus  in  effect,  though  not  in  form, 
granting  plaintiff  all  the  relief  it  desired.  The  amendment  sought 
radically  changed  the  proceeding.  By  the  original  petition  it  is  stated 
that  the  public  use  for  which  the  land  is  required  for  "additional  right 
of  way  upon  which  to  construct  a  track  or  tracks,  and  to  place  thereon 
construction  for  electrical  operation  and  also  for  proper  retaining 
wall." 

By  the  proposed  amended  petition,  the  public  use  for  which  the 
land  is  required  is  stated  to  be  the  erection  and  construction  thereon 
of  the  structures  which  have  been  already  put  thereon  and  which  have 
been  hereinbefore  briefly  described.  The  description  of  the  land  to  be 
acquired  is  sought  to  be  qualified  by  describing  it  as  subject  to  the 
right  of  the  defendants,  their  heirs,  executors,  administrators,  and  as- 
s^;ns  owning  or  occupying  the  adjacent  Umd  at  all  proper  times  to  have 
complete  access  to  and  from  the  land  under  water  at  all  necessary  and 
convenient  points,  etc.  The  purpose  of  the  amendment,  of  course,  is 
to  avoid  the  effect  of  the  former  decision  that  the  defendants  are  en- 
titled to  consequential  damages.  In  our  opinion  the  plaintiff  should 
neither  have  been  allowed  to  amend  the  petition  and  judgment,  nor 
to  discontinue  this  proceeding  and  be^in  de  novo.  There  is  no  ob- 
jectKHi,  of  course,  to  amending  the  petition  with  respect  to  stating  the 
use  to  whidi  it  is  proposed  to  put  the  land  when  acquired,  but  the  ob- 
jection is  to  amending  the  description  of  the  land  to  be  taken  so  as  to 
take  tiie  fee  qualified  by  the  reservation  of  a  right  of  passage  in  be- 
half of  defendants.  It  is  true  that  during  the  negotiations  preliminary 
to  condemnation  the  defendants  offered  to  convey  to  plaintiff  the  fee 
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of  the  land,  subject  to  the  same  reservation  with  which  plaintiff  now 
seeks  to  qualify  the  title  to  be  acquired  by  it.  But  the  drcumstances 
have  greatly  changed.  Then  it  pressed  merely  to  erect  a  few  tel- 
egraph poles  on  the  land,  and,  as  'the  natural  contour  of  the  land  per- 
mitted, a  right  of  access  over  the  land  would  have  been  practical  and 
of  substantial  value.  Now,  the  plaintiff  has  so  dealt  with  the  land  that 
for  a  considerable  part  of  its  length  access  across  it  would  be  quite 
impracticable,  and,  as  to  the  rest,  would  be  difficult  and  of  doubtful 
value,  and  by  the  amended  petition  it  is  proposed  to  continue  the  struc- 
tures that  have  produced  this  result.  Section  3374  of  tfie  Code  of 
Civil  Procedure  provides  that  the  court  may  "in  its  discretion,  and  for 
good  cause  shown,"  authorize  and  direct  the  abandonment  and  dis- 
continuance of  a  proceeding  of  this  nature.  In  our  opinion  the  plain- 
tiff has  not  shown  such  good  cause  as  would  justify  the  court  in  ex- 
ercising its  discretion  to  permit  the  proceedings  to  be  discontinued. 
The  statute  does  not  give  an  absolute  right  to  the  condemnor  to  dis- 
continue a  proceeding,  and  it  is  quite  clear  that  the  court  should  not, 
without  the  gravest  reasons,  long  after  the  report  of  the  commissioners 
has  once  been  confirmed  on  plaintiff's  motion,  permit  an  amendment, 
or,  what  is  the  same  thing,  a  discontinuance  and  recommencement. 
Formerly  a  proceeding  could  not  be  discontinued  against  the  defend- 
ants' objection  after  a  final  order  confirming  the  commissioners'  re- 
port had  been  made,  for  it  was  considered  that  the  relation  of  vendor 
and  vendee  had  thereby  been  created  (Matter  of  Rhinebeck  &  Conn. 
R.  R.  Co.,  67  N.  Y.  342),  and  it  did  not  matter  that  upon  an  appeal 
from  the  final  order  the  matter  was  sent  back  for  further  appraise- 
ment. Under  the  present  condemnation  law  (section  3374,  Code  Civ. 
Proc),  a  motion  to  discontinue  may  be  made  within  30  days  after  the 
entry  of  the  final  order,  but  the  spirit  both  of  the  former  law  and 
of  the  present  is  that  a  discontinuance  must  be  moved  for  promptly 
if  it  is  to  be  considered  favorably.  The  plaintiff  has  by  his  own  acts 
rendered  the  right  of  access  practically  valueless  certainly  much  less 
valuable  than  it  was  before  plaintiff  took  possession  of  the  land.  To 
offer  to  continue  that  right  under  the  changed  conditions  is  to  offer 
that  which  is  of  no  value  and  unsubstantial. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  to  amend  the  petition  and  judgment  de- 
nied, except  in  so  far  as  concerns  the  proposed  amendment  relating 
to  the  uses  to  which  the  land  is  to  be  put  when  acquired.  All  concur. 


(60  Misc.  Rep.  Sll.) 

PEOPLE  T.  TATUM. 
(Supreme  CJourt,  Special  Term,  Queens  Cotmty.    June,  1908.) 

1.  'PzBJVBT— Elements  of  Cbiue. 

The  elements  of  the  crime  of  perjury  to  be  alleged  and  prored  are  ■ 
Judicial  proceedliig  or  course  of  Justice ;  the  swearing  of  defendant  to 
Clve  evidence  therein;  his  testimony;  its  falsity;  and  its  materiality 
to  the  Issne  or  point  of  inquiry. 

lEd.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  39,  Perjury,  |  1. 

Voir  other  deflnitlona,  see  Words  and  Phrases,  vol.  6,  pp.  5305-5310; 
vol.  8,  p.  7751.] 
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&  Saxi— Indictuent— CoNci-UBioNa— Falsitt  of  Testimont. 

An  ladlctment  for>perJury  ehonld  etate  wherein  the  matter  was  false, 
and  not  merely  allege  the  conclusion  that  he  falsely  stated  In  his  testi- 
mony that  he  knew  certain  facts. 
[Bd.  Note.— For  cases  In  point,  see  Gent  Dig.  vol.  39,  Perjozy,  %  91J 

8.  Sake— Nature  or  inquist— Pbocebdinos  bt  Qband  Jubt. 

Where  an  Indictment  for  perjury  recited  tliat  "heretofore  upon  a  bear- 
ing of  a  proceeding  before  tliis  grand  Jury  In  the  matter  of  the  Investiga- 
tion of  the  department  of  buildings  In  and  for  the  borough  of  Queens, 

•  •   •   entitled  The  People  of  the  State  of  New  York  against  John  Doe,' 

*  *  *  the  aald  accused  was  duly  and  regularly  called  as  a  witness 
In  said  proceeding  and  was  regolarly  sworn,"  It  waa  inferable  that  the 
grand  Jury,  under  the  guise  of  a  flctlttous  defendant,  was  engaged  In  a 
■general  Inrestigatlon  into  the  affairs  of  a  govemmenta]  department; 
and,  since  a  grand  jury  is  not  charged  with  the  general  supervision  and 
regulation  of  public  officials,  the  Indictment  did  not  show  that  the  testi- 
mony was  material  or  relevant  to  any  competent  inquiry. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  vol.  39.  Perjury,  H  82-89.] 


An  Indictmoit  for  perjnry  committed  on  proceedings  before  a  grand 
Jury  mast  state  the  matter  under  Investigation  by  the  grand  Jury,  so 
that  defraidaDt  may  be  prepared  to  show  at  the  trial,  If  he  can,  that 
even  though  the  testimony  he  false,  It  was  not  material  to  the  Investiga- 
tion. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig,  vol.  39,  Perjnify,  H  72.  73.] 

Frank  Tatum  was  indicted  for  the  crime  of  perjury.  Hearing  on 
demurrer  to  indictment   Demurrer  sustained. 

Ira  G.  Darrin,  Dist  Atty.,  for  the  People. 
George  W.  Schoonmaker,  for  defendant. 

GARRETSON,  J.  The  defendant  has  been  indicted  by  the  grand 
jury  of  the  county  of  Queens  for  the  crime  of  perjury.  He  has  de- 
murred to  the  indictment,  assigning  as  the  ground  thereof  that  it  ap- 
pears from  the  face  of  the  indictment  that  the  facts  stated  do  not 
ccmstitute  a  crime.  The  indictment  is  framed  substantially  as  follows : 

"niat  heretofore,  upon  a  hearing  of  a  proceeding  before  this  grand  Jury 
In  the  matter  of  the  Investigation  of  the  department  of  bnildtngs  In  and  for 
the  Borough  of  Queens  city  and  state  of  New  York,  entitled  The  People  of 
the  State  of  New  York  against  John  Doe,*  held  at  the  Jail  building  In  the 
First  Ward  of  the  borough  of  Queens  aforesaid,  on  or  about  the  23d  day  of 
March  in  the  year  of  our  Lord  1908,  which  said  grand  Jnry  had  jurisdiction 
of  the  matter  then  under  Investigation,  so  entitled  as  aforesaid,  the  said 
Frank  Tatum  was  duly  and  regularly  called  as  a  witness  in  said  proceeding, 
nnd  was  duly  and  regularly  sworn  that  his  testimony  then  and  there  given 
would  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth ;  and,  while 
said  Frank  Tatnm  was  sn<^  witness  In  said  proceeding  as  aforesaid,  he  did 
feloniously,  willfully,  and  knowingly  testify  falsely  in  a  material  matter 
then  and  there  under  Investigation,  In  that  he,  the  said  Frank  Tatum,  did 
feloniously,  willfully,  and  knowingly  falsely  state  in  his  testimony  that  he 
knew  that  •  •  •  etc.  [reciting  the  testimony  alleged  to  hare  been  given, 
at  length],  which  statemraits  and  testimony  so  given  by  the  said  Frank 
Tatnm  were  and  are,  and  were  known  to  him  to  be,  false,  which  acts  of  the 
said  Frank  Tatum  are  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,"  etc. 

While  the  Code  of  Criminal  Procedure  has  abolished  all  pre-ex- 
isting forms  of  pleadings,  and  has  prescribed  the  rules  by  which  the 
sufficiency  of  pleadings  is  determined  (section  273),  and  has  declared 
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among  other  things  that  only  "a  plain  and  concise  statement  of  the 
act  constituting  the  crime,  without  unnecessary  repetition  is  requisite" 
(section  275),  and  that  it  shall  be  deemed  sufficient  if  it  can  be  under- 
stood from  the  indictment  that  the  act  or  omission  charged  as  the 
crime  is  plainly  and  concisely  set  forth,  and  is  stated  with  such  a  de- 
gree of  certainty  as  to  enable  the  court  to  prcmounce  judgment  upon  a 
con^ction  according  to  the  right  of  the  case  (section  284),  it  is  per- 
missible upon  demurrer  to  critically  examine  the  allegations  of  fact 
to  ascertain  if  the  constituent  elements  of  the  crime  charged  are 
contained  in  the  indictment,  and,  if  it  is  found  to  be  materially  defective 
in  substance,  to  so  declare,  and  pronounce  judgment  accordingly. 
The  citizen  may  not  be  put  upon  his  trial  for  an  alleged  criminal  of- 
fense, except  by  due  process  of  law,  and  may  not  be  called  to  plead 
upon  the  merits,  unless  the  charge  against  him  is  so  alleged  in  re- 
spect to  matters  of  fact  as  to  (institute  a  crime. 

The  elements  of  the  crime  of  perjury  to  be  alleged  and  proved  are 
(1)  a  judicial  proceeding  or  course  of  justice ;  (2)  the  defendant  hav- 
ing been  sworn  to  give  evidence  therein;  (3)  his  testimony;  (4)  its 
falsity ;  (5)  its  materiality  to  the  issiie  or  point  of  inquiry.  2  Bishop 
on  Criminal  Procedure  (3d  Ed.)  §  901. 

The  first  specification  of  the  several  elements  referred  to  is  technic- 
ally characterized  in  law  as  mere  introduction  or  inducement,  and  need 
not  be  cfaai^d  directly  or  in  detail,  but  mav  be  alleged  in  general 
terms.   Id.  §  905 ;  Code  Cr.  Proc.  §  291. 

The  remaining  specifications  of  the  several  elements  constitute  to- 
gether the  substance  of  the  crime  (the  gist  of  which  is  the  falsity  of 
the  testimony),  and  the  facts  in  respect  thereto  must  be  stated  with 
definiteness  and  particularity;  and  this  may,  and  should,  be  done 
plainly  and  concisely,  without  unnecessary  repetition.  In  the  indict- 
ment in  question,  we  find  sufficient  allegations  that  the  defendant  was 
sworn,  that  he  testified,  and  the  particulars  of  his  testimony ;  and  we 
also  find  a  general  allegation  of  its  materiality,  which  ordinarily  might 
be  deemed  sufficient  in  connection  with  an  unexceptionable  averment 
of  jurisdiction  in  the  court  or  body  before  whom  the  oath  alleged  to 
be  false  was  taken.  The  indictment,  however,  states  no  fact  show- 
ing wherein  the  testimony  is  false.  The  allegations  are  that  the  de- 
fendant "did  feloniously,  willfully,  and  knowingly  testify  falsely  in  a 
material  matter  then  and  there  under  investigation" ;  and,  again,  that 
he  did  in  like  manner  "falsely  state  in  his  testimony  that  he  knew  "  etc. 
These  are  but  conclusions,  and  not  allegations  of  facts.  The  indict- 
ment should  state  wherein  the  matter  was  false,  commonly  called  as- 
signing the  perjury.  This  is,  as  has  been  stated,  the  gist  of  the  offense 
and  the  averment  in  respect  thereto  should  be  direct  and  specific,  not 
in  terms  of  uncertain  meaning  or  by  way  of  implication.  Simply  to 
say  that  the  defendant  falsely  swore  is  not  adequate.  Bishop,  etc., 
supra,  §  918.  In  the  approved  form  of  pleading,  after  setting  out 
the  substance  of  what  was  sworn  to,  the  indictment  proceeds,  "where- 
as in  truth  and  in  fact,"  stating  wherein  such  matter  was  false.  An 
added  allegation  in  such  form  setting  forth  what  the  truth  or  fact 
was  would  show  wherein  the  falsity  consisted,  and  advise  the  defend- 
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ant  of  the  particulars  of  the  offense  in  that  regard,  and  indicate,  also, 
the  materiality  of  the  testimony  charged  to  be  false.  From  the 
foregoing  considerations  it  follows  that  m  that  regard  the  acts  charg- 
ed in  the  indictment  under  consideration,  as  the  crime  of  perjury,  are 
not  plainly  and  concisely  set  forth,  and  are  not  stated  with  .such  a  de- 
gree of  certainty  as  to  enable  the  court  to  pronounce  judgment  upon  a 
conviction  according  to  the  right  of  the  case. 

It  is  also  urged  against  the  sufficiency  of  the  indictment  that  it  fails 
to  set  forth  that  the  grand  jury  was  engaged  in  inquiring  concerning 
any  offense  against  the  criminal  law  when  the  defendant  gave  the 
alleged  false  testimony,  or  that  the  matter  then  before  that  body  was 
within  the  purview  of  its  duty  and  powers  as  prescribed  by  law,  and 
that  it  does  not  appear  that  such  testimony  was  in  any  wise  material 
or  relevant  to  an^  competent  inquiry,  or  that  the  defendant  witness  was 
sufficiently  apprised  thereof.  As  we  have  stated  above,  in  order  to 
oHistitute  the  offense,  there  must  exist  and  be  charged  a  judicial  pro- 
ceeding or  course  of  justice,  and  the  giving  of  false  testimony  material 
to  the  point  of  inquiry.  It  is  well  settled  that,  if  the  testimony  is  in 
no  sense  material,  the  giving  of  it  does  not  constitute  perjury,  even 
though  the  testimony  is  false ;  also  that  the  testimony  must  have  been 
given  in  an  action,  proceeding,  hearing,  inquiry,  or  on  any  occasion 
in  which  an  oath  is  required  by  law.  Such  is  the  language  of  the  stat- 
ute defining  the  crime  of  perjury.  Pen.  Code,  §  96.  It  is  apparent 
from  the  indictment  that  ttie  grand  jui^  was  at  the  time  engaged  in 
a  general  investigation,  and  not  inquiring  concerning  any  particular 
crime.  The  recital  therein  is : 

"That  heretofore  upon  a  hearing  of  a  proceeding  before  this  grand  Jury 
hi  the  matter  of  the  hivestlgatlon  of  tha  department  of  buildings  In  and  for 
the  borough  of  Queens,  *  •  •  entitled  'Hie  People  of  12ie  State  of  Nevr 
York  against  .Tohn  Doe,'  *  *  *  the  said  Frank  Tatum  was  duly  and  regn* 
lariy  called  as  a  witness  In  said  proceeding  and  was  regularly  sworn. 


The  general  powers  and  duties  of  a  grand  jury  are  to  inquire  into 
all  crimes  committed  or  triable  in  the  county  and  to  present  them  to 
the  court.  Code  Or.  Proc  §  252.  They  also  have  imposed  upon  them 
the  duty  by  express  command  of  the  statute  to  inquire  (1)  into  the 
case  of  every  person  imprisoned  in  the  jail  of  the  county  on  a  criminal 
charge  and  not  indicted;  (2)  into  the  condition  and  management  of 
the  public  prisons  in  the  county ;  and  (3)  into  the  willful  and  corrupt 
misconduct  in  office  of  public  officers  of  every  description  in  the  coun- 
ty. It  is  fairly  inferable  from  the  indictment  that  the  grand  jury, 
under  the  guise  of  a  fictitious  defendant,  was  engaged  in  a  somewhat 
general  investigation  into  the  affairs  of  one  of  me  governmental  de- 
partments of  the  borough  of  Queens,  and  was  not  making  inquiry 
concerning  the  commission  of  a  crime  by  any  particular  person. 
While  it  cannot  also  be  inferred,  it  may  be  conjectured  therefrom,  that 
they  were  seeking  to  ascertain  concerning  possible  or  even  probable 
violations  of  the  law  by  officials  in  that  department.  It  is  the  right 
and  duty  of  the  grand  jury  to  promptly  and  fearlessly  inquire  into 
the  conduct  of  all  public  officials  in  the  county,  and,  as  incidental  there- 
to, it  may  be  necessary  to  enter  into  a  somewhat  extended  investiga- 
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tion  of  the  affairs  of  a  department  of  the  government;  but  this  course 
wil]  ordinarily  not  be  taken  unless  the  grand  jury  has  reason  to  be- 
lieve that  a  public  official  has  so  far  failed  in  his  trust  as  to  have 
abused  it  willfully  and  corruptly.  A  grand  jury  is  not  charged  with 
the  general  supervision  and  regulation  of  public  officials,  and  is  not 
clothed  with  plenary  powers  in  respect  to  the  manner  in  which  they 
shall  perform  their  duty.  Hence  the  institution  of  a  general  investiga- 
tion by  the  grand  jury  ostensibly  in  the  public  interest,  not  inspired 
by  reasonable  grounds  of  belief  that  public  officials  have  been  guilty 
of  willful  and  corrupt  misconduct  in  office,  is  not  to  be  encouraged, 
even  if  it  can  be  said  to  have  any  warrant  in  the  law.  At  common 
law  it  was  necessary  that  an  indictment  for  perjury  should  set  forth 
at  length  the  proceedings  in  which  the  alleged  perjured  testimony 
was  given.  This  is  no  longer  required ;  for  by  statute  it  is  now  suf- 
ficient to  set  forth  the  substance  of  the  controversy  or  matter  in  re- 
spect to  which  the  alleged  crime  was  committed,  and  in  what  court  or 
before  whom  the  oath  alleged  to  be  false  was  taken.  Code  Cr.  Proc. 
§  291. 

The  indictment  in  question  refers  to  what  may  be  deemed  a  gen- 
eral inquiry,  and  does  not  specify  the  subject  under  investigation, 
which  may  or  may  not  have  been  an  alleged  crime,  or  the  willful  and 
corrupt  misconduct  in  c^ce  of  a  public  official.  That  it  was  "the  mat- 
ter of  the  investigation  of  the  department  of  buildings,"  even  though 
entitled  "The  People  v.  John  Doe,"  is  not  sufficient,  in  that  it  does 
not  disclose  that  the  testimony  alleged  to  have  been  falsely  given  was 
material.  "To  constitute  perjury,  the  false  testimony  must  be  given 
concerning  a  material  matter  under  investigation.  Wood  v.  People, 
69  N.  Y.  117 ;  People  v.  Root,  94  App.  Div.  84,  87  N.  Y.  Supp.  962. 
The  purpose  of  an  indictment  is  to  enable  the  defendant  to  prepare 
for  trial  and  to  prevent  a  second  indictment  for  the  same  offense. 
People  V.  Corbalis,  178  N.  Y.  616,  71  N.  E.  106 ;  People  v.  Dumar, 
106  N.  Y.  502.  13  N.  E.  325 ;  Phelps  v.  People,  72  N.  Y.  334 ;  Wood 
v.  People,  53  N.  Y.  511.  If  it  does  not  do  this  it  is  not  good  pleadii^. 
The  indictment  does  not  state  the  substance  of  the  controversy  or  mat- 
ter being  investigated.  A  grand  jury  undoubtedly  has  large  inquisito- 
rial powers,  and  may  require  witnesses  to  testify  as  to  whether  a  crime 
has  in  fact  been  committed.  But,  when  it  comes  to  framing  an  in- 
dictment for  perjury  committed  on  such  an  examination  then  the 
matter  under  investigation  must  be  stated,  so  that  the  defendant 
may  be  prepared  to  show  at  the  trial,  if  he  can,  that,  even  though 
the  testimony  be  false,  it  was  not  material  to  the  investigation."  The 
People  v.  Gillette  (Sup.,  May  term.  1908)  111  N.  Y.  Supp.  133.  ^  It  fol- 
lows that  there  must  be  judgment  for  the  defendant  allowing  the 
demurrer. 

But,  inasmuch  as  the  court  is  of  the  opinion  that  the  offense  charg- 
ed in  the  indictment  was  probably  committed  upon  a  proper  inquiry 
by  the  grand  jury  concerning  the  misconduct  of  public  officials  in 
the  bureau  of  buildings  for  the  borough  of  Queens,  and  the  inquiry 
was  concerning  a  material  matter,  and  that  the  relevant  facts  going 
to  make  up  the  offense  sought  to  be  charged  exist,  and  is  also  of  the 
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Opinion  that  the  objections  on  which  the  demurrer  is  allowed  may  be 
avoided  in  a  new  indictment,  it  is  directed  that  the  case  be  submitted 
to  the  next  grand  jury. 


(127  App.  DlT.  94&) 

SNOW  T.  WATHBN. 
(Supreme  Oourt,  Appellate  DlvlBlcni,  Fourth  Department.  July  7,  1008.) 

1.  COKTRACTS— CONSTSUCTION— SEBVIOKS— IMPLHSD  AOSFEMENT. 

One  who  held  himself  out  as  a  professional  and  skillful  trainer  of  horses 
for  racing  purposes,  in  accepting  horses,  impliedly  agreed  to  use  the  best 
skill,  experience,  and  Judgment  he  possessed  la  developiDg  the  speed  of 
such  horses  and  In  managing  the  same  in  races. 

2.  Sauk. 

One  who  agreed  to  train  horses  for  racing  purposes,  and  to  drivtf 
the  same,  was  not  in  any  sense  a  guarantor  that  they  would  win  races, 
but  only  responsible  for  their  proper  training  and  skillful  drlring. 

3.  Damaqes— BsEACir  or  Contbact. 

One  who  agreed  to  train  horses  for  racing  purposes,  and  to  drire  them, 
Should  not  only  be  deprlred  of  bis  wages,  but  made  to  respond  In  dam- 
ages, If  be  pursued  the  manifest  policy  of  keeping  a  horse  below  his  true 
^eed  to  discourage  his  owner  Into  selling  him  to  himself  or  others  acting 
with  him. 

4.  OowTBACTs— Sravicis— Bmaoh. 

Whether  a  horse,  taken  to  be  trained  tor  radi^  purposes,  should  ,  be 
worked  in  company  or  alone,  was  a  matter  wholly  In  the  trainer's  Judg- 
jnoit;  and,  In  the  at)sence  of  proof  showing  an  Improper  purpose,  it 
should  be  concluded  that  the  trainer  was  prompted  by  an  honest  desire 
to  produce  the  best  results. 

5.  Save. 

One  who  agreed  to  train  horses  for  racing  purposes,  and  to  drive  them. 
In  making  expenditures  for  the  keep  of  the  horses,  was  required  to  ax- 
ercise  the  care  a  prudent  man  would  In  making  like  purchase 

8.  Fbaud— PBEsmcFTions  ard  Bubden  of  Pboof. 

The  presumption  of  honesty  prevails,  unless  orercome  by  irreslBtlbl* 
evidence  of  double  dealing  on  the  part  of  him  in  whose  aid  the  presumption 
arises. 

[Ed.  Note. — For  cases  In  potait,  see  Oent  Dig.  vol.  23,  Fraud,  H  46-SO; 
vol.  20,  Brldence,  H  S2,  84.] 

7.  Sahb. 

No  fraudulent  design  or  purpose  In  rendering  statements  as  to  ex- 
I)enditnres  for  the  keep  of  horses  can  be  imputed  to  one  who  took 
the  horses  to  train  for  racing  purposes  and  to  drive,  because  of  the  fact 
that  he  received  a  discount  of  83%  per  cent  from  the  blacksmith  who 
attmded  him  at  the  race  meeting.  In  view  of  the  eq)lanation  tliat  the 
jUscoimt  was  made  In  consideration  of  services  and  food  offices  rendered 
In  securing  other  work  for  the  blacksmith. 

8.  COKTBAOIB—ODRSTBUOnOn— Beububseueitt  roB  BtoXRorrDBss. 

Where  the  expense  of  a  whole  string  of  race  horses  for  feed,  care, 
transportation,  and  bedding,  and  the  perstmal  expenses  of  the  trainer  and 
driver,  was  divided  by  the  whole  number  of  horses,  and  each  owner  charg- 
ed with  the  amount  thus  ascertained  on  account  of  each  horse  in  the  string, 
such  method  may  be  regarded  as  a  close  approximation  of  the  proportional 
expense  each  owner  was  to  bear,  and  a  substantial  compliance  with  the 
agreement,  though  it  was  not  absolutely  accurate,  because  assuming 
that  each  horse  ate  the  same  amount  of  feed  and  had  personal  care  to 
the  same  extent. 
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9.  PbINCIPAL  and  AoEITT— IlfPLUtD  AumOBXTT. 

One  nnployed  to  drive  a  race  taonte  bad  not  Implied  authority  to  re- 
ceive a  purse  won  by  tlie  horBe. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  William  L.  Snow  against  J.  B,  Wathen.  Judgment  for 
plaintiff,  and  defendant  appeals.   Affirmed,  on  the  opinion  of  referee. 

The  following  is  the  opinion  of  Referee  Carter: 

The  agreement  between  the  parties  to  this  action,  and  upon  which  the 
defendant's  horses  were  delivered  to  the  plalnttfT  for  training  and  driving, 
was  simple  and  direct  In  its  terma.  The  comx>ensatlon  to  the  plalntUf  of  $25 
per  month  for  each  horse  handled  by  him  at  his  home  stables  and  track,  and 
$60  per  month  when  he  was  away  from  Homell,  either  at  other  training 
tracks  or  In  the  circuit  races,  Is  not  qnestitmed.  as  I  understand  it;  and 
his  right  to  recover  that  compensatloo  Is  not  diallenged,  mileas  it  should  be 
found  that  he  failed  or  neglected  to  use  honestly  his  skiU  and  Judgment  as  a 
trainer  of  racing  horses,  bo  aa  to  develop  the  best  speed  attainable  in  the 
horses  which  the  defendant  Intrusted  to  his  care  and  training,  or  unless  he 
perpetrated  a  fraud  upon  his  employer.  The  idalntlff  held  himself  out  to 
the  world  as  a  professional  and  skillful  trainer  and  fitter  of  high-grade 
horses  for  racing  purposes,  and  In  accepting  defendant's  horses  he  Impliedly 
agreed  to  use  the  best  skill,  experlrace,  and  Judgment  he  possessed  In  de- 
veloping the  speed  of  such  horses  and  in  managing  the  same  in  the  races 
wherein  they  should  be  entered.  Tte  defendant  was  entitled  to  the  best  re- 
sults attainable,  and  these  the  plaintiff  impliedly  agreed  to  produce. 

The  horses  which  defendant  delivered  were  confessedly  of  a  hlsb  grade, 
and  capable  under  proper  training  of  showing  no  mean  qualities  of  speed 
and  endurance.  Whether  they  were  sufficiently  swift  to  compete  successfully 
In  the  races  of  the  Orand  Circuit  was  a  risk  which  their  owner  assumed.  The 
plaintiff  was  not  In  any  sense  a  guarantor  that  they  would  win  races.  He 
was  only  responsible  for  their  proper  training  and  skillful  driving.  The  de- 
fendant Insists  that  the  plaintiff  did  not  prosecute  his  duties  with  the  zeal 
and  skill  calculated  to  produce  the  best  results ;  that  especially  in  the  case 
of  O.  H.  W.  his  manifest  policy  was  to  keep  him  below  his  true  speed,  for 
the  purpose  of  discouraging  defmdant  into  selling  him  to  plalntUf  or  to 
others  acting  conjointly  with  him.  for  much  less  than  bis  true  value.  If  the 
defendant  were  right  In  this  contention,  then  It  would  follow,  both  In  law 
and  in  morals,  that  the  plaintiff  should  not  only  be  deprived  of  his  wages, 
but  should  be  made  to  respond  in  damages  for  the  wrong  be  had  done  his 
employer.  In  considering  the  criticisms  of  the  defendant,  we  must  remember 
that  he  was  no  novice  In  the  racing  business,  but  had  had  considerable  ex- 
perience with  race  horses,  and  from  his  experience  In  that  field  It  may  be 
assumed  that  he  was  capable  of  determining  whether  or  not  bis  horses  were 
properly  trained.  With  this  in  mind,  and  the  added  foot  that  be  Joined 
the  plaintiff  In-  July,  1904,  at  a  race  meeting,  and  thereafter  accompanied 
him  at  nearly  all,  if  not  all,  of  the  subsequent  meetings  during  that  season, 
and  saw  bis  horse  under  training,  and  thus  had  the  fullest  opportunity  of 
watching  and  Judging  the  quality  of  the  work  of  the  trainer  with  reference 
to  both  0.  H.  W.  and  Margaret  W.,  It  Is  passing  strange  that  he  should  not 
have  found  fault  with  the  trainer's  methods.  If  they  were  not  to  his  liking 
or  In  accord  with  his  views.  His  was  a  practiced  eye,  and  It  is  difficult 
to  conceive,  that  any  neglect  of  so  serious  a  character  as  now  urged  should 
have  escaped  his  condemnation. 

There  is  not  In  the  record  any  evidence  of  any  criticism  at  that  time  with 
what  was  being  done,  or  even  a  suggestion  that  a  different  policy  should 
be  pursued  with  reference  to  either  of  these  horses.  As  late  as  February  21, 
1005,  the  defendant.  In  writing  to  the  plaintiff,  excusing  his  failure  to  pay 
plaintiff's  bill,  writes:  "If  I  succeed  In  getting  some  money,  which  I  am  ex- 
pectlng  to  get  hold  of  within  the  next  30  days,  I  will  not  sell  him  [O.  H.  W.], 
but  will  let  you  train  to  perfection,  and  then  either  race  htm  or  sell  him — 
rather  think  will  let  you  race  him."  As  late  as  July  14,  WXi,  and  long  after 
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thlB  action  was  commenced,  defendant  writes  plaintiff  with  reference  to  O. 
H.  W.,  saying:  "I  would  prefer  your  keeping  him,  as  yon  understand  blm 
bettCT  than  any  one  else,  and  can  get  him  in  shape  quicker  on  that  account" 
Surely,  It  Is  safe  to  conclude  that  when  the  defendant  wrote  those  letters 
his  talth  In  the  plafnttfT,  either  as  a  trainer  or  as  a  driver  In  the  race,  had 
not  been  shaken;  bnt  It  Is  suggested  that  defendant  had  not  then  learned 
the  facts.  Beyond  the  drcumstances  of  the  changing  of  the  weight  of  the 
shoe,  I  am  unable  to  find  any  fact  discovered  by  the  defendant  subsequent 
to  the  writing  of  the  letter  referred  to,  which  would  account  for  the  radical 
change  In  his  regard  for  the  plaintiff's  skill  and  Integrity  as  a  trainer  and 
driver.  The  conclusion  that  the  changing  of  the  shoe  was  done,  or  consented 
to,  tor  the  purpose  of  Impalrtaig  the  speed  of  the  horse,  la  not  permlsirible 
under  the  proofs.  The  plaintiff  Insists  that  he  made  no  change  in  the  shoes 
which  would  lessen  the  horse's  gait. 

Again,  the  defendant  complains  that  the  horse  O.  H.  W.  was  not  worked 
in  company;  but  the  fact  that  this  omission  was  not  seriously  urged  tUl 
tiie  trial  weakens  the  force  of  the  criticism,  especially  lo  view  of  the  undls- 
pQted  evidence  of  the  plaintiff  that  he  worked  blm  In  company,  and  made  the 
mile  In  2:19  and  a  fraction,  and  then  worked  him  alone  and  made  the  mile  In 
2:14%,  and  that  he  did  not  hold  him  In  either  of  these  tests  to  prevent  his 
speed.  This  was  a  matter  wholly  for  the  driver's  Judgment,  and,  in  the  ab- 
sence of  any  proof  showii^  an  Improper  purpose,  It  should  be  concluded  that 
the  trainer  must  have  been  prompted  by  an  honeit  desire  to  produce  the  best 
results.  Mere  suspicion  would  not  furnish  a  sufficient  foundation  for  the 
charge  of  dishonest  purposes  or  ulterior  motives. 

It  Is  contended  by  the  defendant  with  considerable  earnestness  that  the 
plaintiff  rendered  false  statements  as  to  the  amount  of  his  expenditures  in 
providing  for  the  keep  of  the  horses,  particularly  while  they  were  at  the 
several  race  meetings.  Some  testimony  was  adduced  showing  the  market 
value  of  the  products  for  which  the  diarges  were  made.  The  difficulty  of 
obtaining  any  satisfactory  evidence  on  that  subject  Is  apparent,  when  we 
come  to  consider  the  liability  of  prices  varying  at  the  different  places  of 
meeting,  ^e  plaintiff  should  not  be  controlled  by  estimates  and  opinions  as 
to  fair  market  values.  Naturally  he  was  obliged  to  pay  what  was  demanded, 
and  the  question  to  be  considered  here  Is:  What  did  he  actually  pay,  and 
did  he  exercise  the  care  a  prudent  man  should  In  making  his  purchases?  'Hils 
was  the  duty  he  owed  his  employer  in  reference  to  these  particular  matters. 
The  itemized  statements  were  rendered  defendant  monthly,  during  all  tbe 
period  in  which  these  articles  were  purchased,  and  that  he  was  promptly 
advised  of  the  character  and  extent  of  tbe  charges  being  made  against  him  Is 
not  denied;  nor  does  It  appear  that  be  ever  challenged  the  correctness  of 
the  charges  imtll  after  this  action  was  brought.  The  defendant  wrote  several 
letters  to  the  plaintiff  at  about  the  time  this  action  was  commenced,  yet  In  not 
one  of  them  does  he  raise  the  lightest  objection  to  tbe  claim,  or  to  any  Item 
thereof.  On  the  contrary,  he  unqualifiedly  promises  to  pay  the  whole  thereof. 
On  February  21,  1905,  he  says  he  will  sell  some  stock,  and  prays  the  plaintiff 
to  "Indulge  him  a  little  longer."  March  13th  he  writes:  "Can't  you  use 
my  say  four  months'  note  for  the  balance  I  owe  you  with  the  horse  as  col- 
lateral? I  appre<iate  your  kindness  In  waiting  so  long."  March  15th,  and 
after  notice  of  suit  had  been  received  by  him,  he  writes  a  long  letter,  without 
challenging  the  daim  in  any  particular,  bnt  does  write  that  be  will  insist 
on  credit  for  12ie  stake  moneys  which  he  paid  to  the  driver  of  his  horse  at 
Toungstown,  Ohio,  if  the  salt  is  pressed,  and  doses  his  lettw  with  the  stato- 
ment  that  out  of  the  proceeds  of  the  sale  of  one  of  his  horses  he  had  ex- 
pected to  pay  a  part  of  plaintiff's  bill.  April  18tb  he  incloses  a  check  for 
$500  to  apply  on  the  claim.  May  9th  he  writes,  proposing  to  send  a  $500  or 
$700  note,  with  note  of  R.  E.  Wathen  &  Co.  for  $1,000  as  collateral,  In  addi- 
tion to  the  horse.  May  12th  be  expresses  the  hope  that  he  may  realize  from 
the  sale  of  some  stocks,  and  thm  be  able  to  pay  the  money.  May  80th  he 
asks  the  plaintiff's  pardon  for  not  having  sent  him  more  money.  July  18th 
he  writes:  "I  can  only  repeat  what  I  have  said.  I  wish  I  had  the  money  to 
pay  you  In  fall  now,"   ^lese  letters  force  the  conduslon  upon  me  that  the 
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Statements  rendeml  by  the  plalntlfr  were  correct,  and  so  regarded  by  tbe 
defendant. 

Undoubtedly  any  fraud  practiced  by  the  plaintiff  ap<m  the  defendant 
would  have  destroyed  the  ^ect  of  the  receipt  and  retention  by  tbe  defend- 
ant of  the  Itemized  bills  without  protest ;  but  such  fraud  must  be  Inferred 
from  clear  proofs,  and  cannot  be  predicated  upon  mere  suspicion.  In  other 
words,  the  presumption  of  honesty  prevails,  unless  overcome  by  Irresistible 
evidence  of  double  dealing  on  the  part  of  him  In  whose  aid  the  presumption 
arises.  It  Is  true  that  the  plaintiff  received,  a  discount  of  33^  per  cent 
from  the  blacksmith,  who  attended  him  at  the  race  meeting;  and,  while  I 
do  not  believe  that  was  a  prudent  thing  to  do,  yet,  In  view  of  the  explana- 
tion of  the  plaintiff  that  this  discount  was  made  to  him  in  consideration  of 
services  and  good  oflBces  rendered  by  hhn  In  securing  other  work  for  the 
blacksmith,  I  am  of  the  opinion  that  no  fraudulent  design  or  purpose  can 
thereby  be  Imputed  to  the  plaintiff  on  account  of  that  circumstance.  Th&t 
arrangement  was  In  its  nature  a  shadow,  rather  than  a  substance. 

In  determining  the  proportional  expenm  the  defendant  was  to  bear  and 
pay  while  his  horses  were  away  from  pTalntlCTs  home  stable  at  Hornell,  the 
expense  of  the  whole  string  of  horses  for  feed,  care,  transportation,  and  bed- 
ding, and  personal  expenses  of  plaintiff  after  leaving  tbe  training  tracks 
proper,  was  divided  by  the  whole  number  of  horses,  and  the  owner  of  eadi 
horse  was  charged  with  the  amount  thus  ascratalned,  on  account  of  each  of 
the  horses  hi  the  string  owned  by  hlni.  This  method  assumes  that  each 
horse  ate  the  same  amount  of  feed  and  had  personal  care  to  the  same  ex- 
tent Strictly  speaking,  this  could  hardly  be  said  to  be  absolutely  accurate, 
but  may  be  regarded  as  a  close  approximation  and  a  substantial  compliance 
with  the  terras  of  the  agreement,  and  that  it  was  so  regarded  by  the  parties 
Is  evidenced  by  their  assent  thereto.  The  defendant  In  this  action  seeks  to 
reopen  his  account  with  the  plaintiff  for  the  training,  keeping,  and  driving 
of  the  horses  Mary  Anna  and  Margaret  W.  In  the  year  1903.  That  account 
was  fully  settled,  adjusted,  and  paid  more  than  a  year  before  this  suit  was 
Instituted.  The  claim  was  settled  upon  Itemized  bills  rendered,  and  presum- 
ably upon  full  knowledge  at  the  time  of  their  correctness.  I  do  not  find 
any  fact  or '  circumstance  that  would  justify  a  reopening  of  that  settlement 

It  may,  however,  be  proper  to  refer  to  one  matter  growing  out  of  that 
transaction,  and  that  Is  the  stake  moneys  referred  to  by  the  defendant  In 
his  letter  of  April  5,  1905,  to  the  defendant  It  appears  that  this  horse, 
Margaret  W.,  after  consultation  between  the  owner  and  the  trainer,  was 
entered  by  the  latter  In  the  name  of  the  former  for  a  certain  race  at  a  trot- 
ting exhibition  to  he  held  at  Youngstown,  Ohio,  In  the  fall  of  1003;  that 
the  plaintiff  went  to  Youngstown,  and  his  horse  was  driven  In  the  race 
for  which  he  was  entered  bj  a  driver  named  Erskine,  employed  by  the- 
plalntlff.  The  horse  won  tn  the  race,  and  the  person  entering  the  horse 
became  entitled  to  draw  the  purse,  less  the  entrance  fee.  The  defendant  re- 
ceived the  money,  amounting  to  $320,  and,  instead  of  keeping  it  and  turning  It 
over  to  the  plaintiff,  he  delivered  It  to  Erskine,  who  failed  to  give  It  to 
the  plaintiff,  but  used  it  for  his  own  purposes.  The  defendant  claims  that  the 
plaintiff  should  give  htm  credit  for  this  money.  It  is  not  pretended  that  It 
ever  came  to  the  possession  of  the  plaintiff ;  hut  It  is  urged  that,  because 
Erskine  was  a  servant  of  the  plaintiff,  payment  to  him  was  a  good  payment 
to  plaintiff.  To  this  contention  I  cannot  yield  my  assoit  It  was  the  duty 
of  the  defendant  to  ascertain  before  parting  with  the  money  that  Erskine 
was  authorized  by  the  plaintiff  to  receive  moneys  for  him.  Ersklne's  au- 
thority to  receive  these  moneys  for  plaintiff  could  not  be  Implied  from  the 
bare  fact  that  he  was  employed  by  the  plaintiff  to  drive  horses.  It  was  not 
In  the  power  of  tlie  defendant  to  authorize  this  driver  to  receive  moneys  for 
his  master.  That  power  was  vested  In  the  plaintiff  alona  It  is  perfectly 
dear  that  the  defendant  constituted  B^klne  his  special  agent  to  carry  the 
money  to  the  plaintiff,  and  the  failure  of  Erskine  to  execute  bis  commission 
is  the  loss  of  the  defendant,  and  not  that  of  the  plaintiff. 

It  is  not  intended  by  what  has  been  said  to  cast  any  reflections  upon  the 
defendant  He  was  frank  and  candid  In  the  assertion  of  his  contentions. 
Naturally  he  took  a  great  pride  in  his  horses  and  had  an  abounding  faiUk 
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In  their  capabilitieB.  It  is  uot  strange  that  he  was  disappointed  in  the 
results  obtained;  but,  after  consideration  of  the  proofs  before  me,  I  Qnd 
no  reason  for  Bttrlbutlng  the  causes  of  failure  to  any  misconduct  on  the 
part  of  the  plaintiff. 

M.  F.  McNamara,  f or  appellant. 

Orcutt,  Robbins  &  Brown,  for  respondent. 

Arffued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

PER  CURIAM.  Ju^rment  affirmed,  with  costs,  on  the  opinion  of 
Carter,  referee. 


(127  App.  Dir.  610.) 

PEOPLE  T.  BOHLESSEL. 
(Supreme  Court,  Appellate  Divl^mi,  First  Department  July  8.  1908.) 

1.  Fraudulent  Convetahoeb— Gbxuihal  BivosaxBiuiT— OrraNsss— Inoior- 

MEKT— SUFFICIEKCT. 

An  Indictment  charging  that  accused  "committed  the  crime  of  remoTlng 
property  with  Intent  to  defraud  a  creditor,  committed  as  follows,"  that 
accused,  being  indebted  to  a  person  named  and  to  dlyers  other  persons  In 
divers  sums,  with  Intent  to  defraud  said  persons  and  others,  being  his 
creditors,  and  to  prevent  the  property  thereinafter  described  from  being 
made  liable  for  the  payment  of  his  debts  or  levied  on  by  execution  or  n'ar- 
rant  of  attachment,  unlawfully  did  remove,  assign,  and  convey  to  a  per- 
son named  a  certain  bank  check  described,  etc.,  charges  but  a  single  crime. 
In  vlolstlmi  of  Pel.  Code,  S  587,  punishing  a  person,  who,  with  Intent  to 
defraud  a  creditor,  or  to  prevent  any  of  his  property  being  made  liable 
for  the  payment  of  any  of  his  debts,  or  levied  upon  by  an  execution  or 
warrant  of  attachment,  removes  any  of  his  property,  or  secretes,  asslgnsy 
conveys,  or  otherwise  disposes  of  the  same. 

2.  Saue. 

To  show  a  violation  of  Pen.  Code,  i  587,  providing  that  a  person  who, 
with  Intent  to  defraud  a  creditor,  or  to  prevent  any  of  his  property  being 
made  liable  for  the  luiymcnt  of  any  of  his  debts,  or  levied  upon  by  exe- 
cution or  writ  of  attachment,  removes  any  of  bis  property,  or  secretes,  as- 
signs, conveys,  or  otherwise  disposes  of  the  same,  shall  be  guilty  of  a 
misdemeanor,  it  Is  not  essential  to  show  that  there  was  any  creditor  who 
conld  have  levied  on  the  property  by  virtue  of  a  warrant  of  attachment 
or  an  execatlon  Issned  on  a  Jndgmait.  and  a  debtor  cannot  fraudulently 
dispose  of  his  property  before  the  Indebtedness  Is  due. 

8.  IMDIOTMEBTT  ANO  ISnmUATION— DUPLIdTT— JOZMOEB  OF  OimifiXB— ALTEB- 
HATITB  AorS  CORSTITDTII*a  OFRIVSE. 

Where  a  crime  may  be  committed  by  the  doing  of  several  aetB  in  the 
alternative,  they  may  all  be  Included  In  one  count,  and  a  conrictf(m  had 
on  proof  of  the  commission  of  any  one,  without  proof  of  the  commission 
of  the  others. 

[Ed.  Kote. — ^For  cases  In  point,  see  Gent.  Dig.  v(d.  2T,  Indictment  and 
Information,  i  8B1.1 

4.  Sahx. 

The  bare  tajct  Uiat  an  indictment  In  one  count  describes  more  than 
one  crime  does  not  make  it  defective,  iffovlded  that  the  accused  Is  charg- 
ed with  the  commission  of  only  one  crime. 

rSd.  Note^-^or  cases  In  poin^  see  Ceat,  Dig.  vol.  27,  Indictment  and 
Information,  H  835,  887-8n.] 
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5.  Same. 


An  IndlctmeDt  must  name  the  crime,  and  then  state  the  acts  consti- 


[Ed.  Kote.— For  cases  in  point,  see  Cent  Die.  vol.  27,  Indictment  and 
Informatltni,  1 180.] 

6.  Criuinai.  Law— Evxdbnci— Second abt  Evidence. 

Where  an  original  stat^ent,  competent  as  evidence,  was  lost,  so  that 
it  could  not  be  produced,  secondary  evidence  of  its  contents  was  admis- 
sible. 

[Ed.  Xote^For  cases  in  point,  see  Gent  Dig.  vol.  14,  Criminal  Law,  f| 
8S7.  88S.] 

7.  FBAUDUIXRT  CONVBTANCBS  —  CteUCIH AL  PB08EOUTI0378  —  BvIDENOB— ASldS- 

siBiLirr. 

Where,  on  a  trial  of  a  debtor  for  fraudulently  removing  his  property 
with  intent  to  defraud  his  creditors,  the  prosecution  produced  as  a  wit- 
ness the  receiver  In  bankruptcy  of  accnsed,  who  testlQed  as  to  the  prop- 
erty which  he  tuned  over  to  the  trustee  In  the  bankruptcy  proceeding,  and 
Ms  counsel,  on  cress-ezamlnatlon.  soujcbt  to  show  that  accused  had  more 
pro[>erty  than  the  receiver  turned  over,  and  that  a  sale  of  certain  prop- 
erty made  by  the  receiver  to  a  third  person  was  fraudulent  and  collusive 
and  set  aside  by  the  court  on  petition  of  the  trustee,  and  asked  whether 
the  petition  did  not  contain  certain  statements,  it  was  not  error  to  re- 
ceive in  evidence  the  petition  and  order  setting  aside  tiie  receiver's  sale, 
espedally  where  no  snggeatlon  was  made  as  to  the  part  to  be  admitted, 
and  where  the  court  at  the  time  the  same  was  received  In  evidence.  In- 
structed the  Jury  that  they  were  to  consider  such  evidence  only  as  bearing 
on  the  property  which  passed  In  the  bankruptcy  proceeding  to  the  re- 
ceiver and  the  bona  fides  of  the  sale. 

8.  Saue— Sotficiktct. 

Evidence  held  to  justify  a  conviction  for  a  violation  of  Pen.  Code,  | 
S87.  punishing  a  person  wbo.  with  intent  to  defraud  a  creditor,  removes 
any  of  liis  property,  ete. 


On  the  trial  of  a  debtor  for  removing  and  omveying  a  check  with  Intent 
to  defraud  creditors,  the  transfer  of  the  check  being  part  of  a  geueral 
scheme  for  that  purpose.  It  was  propw  and  necessary  to  prove  accused's 
general  purpose. 

Appeal  from  Court  of  Special  Sessions. 

Nathan  Schlessel  was  convicted  of  crime,  and  he  appeals.  Af- 
firmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

John  R.  Dos  Passos,  for  appellant 
Robert  C.  Taylor,  for  respondent. 

Mclaughlin,  J.  The  statute  (section  587,  Pen.  Code)  provides 
that  a  person  who,  with  intent  to  defraud  a  creditor  or  to  prevent  any 
of  his  property  being  made  liable  for  the  payment  of  any  of  his  debts 
or  levied  upon  by  an  execution  or  warrant  of  attachment,  removes  any 
of  his  property,  or  secretes,  assigns,  conveys,  or  otherwise  disposes 
of  the  same,  is  guilty  of  a  misdemeanor.  The  defendant  was  indicted, 
tried,  and  convicted  of  violating  this  statute,  for  which  he  was  sen- 
tenced to  the  penitentiary  for  the  term  of  one  year.  He  appeals  from 
the  judgment  of  conviction,  and,  in  connection  with  such  appeal,  brings 
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up  for  review  the  denial  of  certain  motions — to  set  aside  the  indict- 
ment, for  a  new  trial,  and  in  arrest  of  judgment. 

It  is  contended  on  the  part  of  the  defendant  that  the  indictment  up- 
on which  the  conviction  was  obtained  is  fatally  defective;  that  there 
is  no  such  crime  as  "removing  property  with  intent  to  defraud  a  cred- 
itor"; that  the  section  of  the  Penal  Code  referred  to  specifies  three 
distinct  crimes,  and  that  the  acts  constituting  each  of  such  crimes  can- 
not be  set  forth  in  an  indictment  as  constituting  one  crime — that  is, 
that  the  indictment  is  bad  because  it  sets  forth  in  the  one  count  several 
crimes  in  violation  of  section  278  of  the  Code  of  Criminal  Procedure. 
The  indictment  charges  that  the  defendant  committed  "the  crime  of 
removinrproperty  with  intent  to  defraud  a  creditor,  committed  as  fol- 
lows:" That  on  the  19th  of  November,  1903,  the  defendant  "being 
then  and  there  indebted  to"  certain  ccmartners,  William  Openhym  & 
Sons,  "and  to  divers  other  perscms  *  *  *  in  divers  sums  of  money, 
with  intent  to  defraud  the  said  copartners  and  the  said  other  persons 
*  *  *  then  being  his  creditors,  and  to  prevent  the  property  herein- 
after described  from  being  made  liable  for  the  payment  of  his  debts 
or  levied  upon  by  an  execution  or  warrant  of  attachment,  unlawfully 
did  remove,  assign,  and  convey  to  one  Max  Schlessel"  a  certain  bank 
check,  copy  of  which  is  set  forth,  for  $1,972.45,  dated  November  19, 
1903,  payable  to  his  order  and  signed  by  C.  Rosenberg.  In  my  opin- 
ion the  indictment  charges  but  a  single  crime,  the  facts  of  which  are 
concisely  set  forth,  and  which  constitutes  a  misdemeanor  under  the 
section  of  the  Penal  Code  referred  to.  It  was  not  necessary  either  to 
allege  or  prove  that  there  was  any  creditor  who  could  have  levied  up- 
on the  pn^KTty  by  virtue  of  a  warrant  of  attachment  or  an  execution 
issued  upon  a  jti(3^;ment.  It  would  be  a  forced  and  strained  construc- 
tion, and,  in  effect,  destroy  the  very  purpose  sought  to  be  accomplish- 
ed by  this  statute,  to  hold  that  a  debtor  might  fraudulently  dispose  of 
all  his  property  the  day  before  claims  fell  due  and  go  scot  free  simply 
because  the  creditor,  at  the  time  of  the  fraudulent  act,  could  not  have 
levied  upon  the  property  either  by  execution  or  attachment.  The 
rule  seems  to  be  settled  that,  where  a  crime  may  be  committed  by  the 
doing  of  several  acts  in  the  alternative,  they  may  all  be  included  in  the 
one  count  and  a  conviction  had  on  proof  of  the  commission  of  any 
cxie,  without  proof  of  the  commission  of  the  others.  People  v.  Herlihy, 
66  App.  Div.  634,  73  Y.  Supp.  236,  affirmed  170  N.  Y.  £84,  63  N. 
£.  1120.  The  bare  fact  that  an  indictment  in  one  count  describes  more 
than  one  crime  does  not  make  it  defective,  provided  the  defendant  is 
charged  with  the  commission  of  only  one  crime.  People  v.  Klipfel, 
160  N.  Y.  371,  54  N.  E.  788.  An  indictment  must  name  the  crime, 
and  then  state  the  acts  constituting  it.  People  v.  Dumar,  106  N.  Y. 
502,  13  N.  £.  325.  This  is  not  only  for  the  purpose  of  enabling  the 
defendant  to  prepare  his  defense,  but  also  to  prevent  his  being  again 
indicted  and  tried  for  the  same  offense.  This  indictment  answers  the 
purpose.   It  names  the  crime  and  sets  out  the  facts  constituting  it. 

It  is  also  urged  that  the  people  failed  to  prove  that  the  defendant 
committed  the  crime  charged  in  the  indictment.  The  evidence  is  over- 
whelming that  the  defendant  was  engaged  in  a  fraudulent  scheme  to 
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put  his  property  beyond  the  reach  of  creditors,  and  then  be  relieved 
from  his  debts  by  a  discharge  in  bankruptcy.  At  various  times  dur- 
ing the  year  1903,  he  gave  out  a  statement  showing  that  he  was  worth 
over  all  debts  and  liabilities  upwards  of  $90,000.  This  statement  he 
made  to  the  witness  Ronald,  the  credit  man  of  Openhym  &  Sons,  on 
November  19,  1903,  the  very  day  that  he  transferred  to  his  brother. 
Max  Schlessel,  the  check  in  question.  Evidence  was  given  by  the 
witnesses  Blasbalg,  Lesser,  and  others  as  to  his  plans  and  the  way  the 
scheme  was  worked,  and  that  it  was  successful  is  shown  by  the  fact 
that  when  he  went  into  bankruptcy  on  the  1st  of  December  following 
he  was  hopelessly  insolvent,  owing  upwards  of  $130,000. 

Nor  is  there  force  in  the  contention  that  the  people  failed  to  prove 
that  the  defendant  at  the  time  in  question  was  indebted  to  Openhym 
&  Sons.  The  evidence  satisfactorily  shows  that  at  the  time  he  trans- 
ferred the  check  in  question  he  owed  such  firm  several  thousand  dol* 
lars,  though  it  does  not  clearly  appear  whether  the  indebtedness  was 
then  due.  But  so  long  as  the  indebtedness  existed,  whether  it  was  then 
due  or  not  is  of  no  importance.  As  to  this  check,  it  appeared  that 
in  the  preceding  January  the  defendant  entered  into  an  agreement 
with  one  Rosenwrg,  by  which  the  latter  advanced  to  the  defendant,  on 
accounts  received  up  to  October  8th,  some  $+8,600  which  the  defend- 
ant repaid.  Between  November  17  and  December  X,  1903,  the  defend- 
ant became  somewhat  more  active,  and  obtained  from  Rosenberg  some 
$36,000  under  a  new  arrangement.  He  had  formerly  done  a  linking 
business  under  the  name  of  Schlessel  &  Co.,  which  prior  to  his  failure 
be  transferred  to  his  brother  Max.  It  would  seem  that  this  transfer 
was  fraudulent ;  but,  if  so,  it  is  of  no  importance  so  far  as  the  ques- 
tion now  presented  is  concerned,  except  as  possibly  bearing  upon  the 
point  that  at  the  time  the  check  referred  to  in  the  indictment  was 
■delivered  to  Max  defendant  was  not  indebted  to  him.  Upon  the  ques- 
tion of  the  indebtedness  to  Max,  the  evidence  is  amply  sufficient  to 
sustain  a  finding  that  he  did  not  at  this  time  owe  him  anything.  On 
November  9,  1903,  Max  opened  an  account  in  the  German  Exchange 
Bank  and  checks  received  from  November  18  to  December  1,  1903, 
from  Rosenberg  were  indorsed  by  the  defendant,  given  to  Max,  and 
by  him  deposited  to  the  credit  of  this  account.  Among  the  checks 
thus  deposited  was  the  one  in  question.  Defendant  claims  that,  so 
far  as  this  check  was  concerned,  the  transaction  was  perfectly  legiti- 
mate, since  it  appeared  that  on  the  same  day  Max  gave  back  to  the 
defendant  a  check  for  $3,500,  which  he,  in  turn,  paid  to  Rosenberg. 
Defendant's  bookkeeper  testified  this  was, what  was  called  an  "ex- 
change check,"  but  a  careful  examination  of  her  testimony,  especially 
that  given  on  cross-examination,  shows  that  very  little,  if  any,  reli- 
ance can  be  placed  upon  it.  But,  if  it  be  assumed  that  these  checks 
were  both  given  on  the  same  day,  it  does  not  follow  by  any  means  that 
the  transfer  was  not  fraudulent.  On  the  contrary,  taken  in  connec- 
tion with  the  other  evidence,  if  the  jury  believed  it,  it  would  justify 
a  conclusion  that  it  was  a  part  of  the  fraudulent  scheme.  Max  had 
received  from  the  defendant  sums  largely  in  excess  of  the  $3,500 
check.  Indeed,  on  the  day  before  he  had  received  $3,900.  Nor  is  the 
force  of  this  evidence  destroyed  by  the  testimony  of  Lesser  that  the 
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defendant  told  him  that  the  checks  to  his  brother  were  to  pay  off  the 
small  depositors  in  the  bank. 

It  is  further  claimed  that  the  court  erred  in  admitting  the  testimony 
of  the  witnesses  Ronald,  the  credit  man  of  Openhym  &  Sons,  Apple- 
ton,  the  president  of  the  Fourteenth  Street  Bank,  and  Albertsch,  the 
agent  of  Iselin  &  Co.,  as  to  statements  made  by  the  defendant  to  them, 
respectively,  and  especially  in  admitting  a  copy  of  the  statement  given 
to  AppIet(Ki.  I  think  this  testimony  was  properly  received,  as  wdl  as 
copy  of  the  statement  The  original  had  been  lost,  and  could  not  be 
produced,  and  for  that  reason  secondary  evidence  was  admissible. 
These  statements  were  competent,  as  bearing  upon  the  intent  of  the 
defendant. 

Finally,  it  is  claimed  that  error  was  committed  in  receiving  in  evi- 
dence the  petition  and  order  setting  aside  the  receiver's  sale.  In  this 
connection,  it  appeared  that  the  people  produced  as  a  witness  the  receiv- 
er in  bankruptcy,  who  testified  as  to  the  property  which  he  turned  over 
to  the  trustee  in  the  bankruptcy  proceedmg.  ITie  defendant's  counsel, 
on  cross-examination,  sought  to  show  that  the  defendant  had,  in  fact, 
more  property  than  the  receiver  turned  over;  that  a  sale  of  certain 
property  made  by  the  receiver  to  one  Nathan  was  fraudulent  and  col- 
lusive ;  and  for  that  reason  was  set  aside  by  the  court  upon  the  peti- 
tion of  the  trustee.  He  was  asked  if  the  petition  did  not  contain  cer- 
tain statements.  Thereafter  the  people  were  permitted  to  introduce 
the  petition  and  order.  While  it  is  true  the  petition  contains  irrelevant 
matters,  yet  after  the  cross-examination  I  am  of  the  opinion  that  the 
people  had  the  right  to  introduce  the  same  in  evidence.  No  sug- 
gestion was  made  as  to  the  part  to  be  admitted,  and  the  court,  at  the 
time  the  same  was  received  in  evidence,  carefully  instructed  the  jury 
that  they  were  to  consider  such  evidence  only  as  bearing  upon  the  val- 
ue of  the  property  which  passed  in  the  bankruptcy  proceeding  to  the 
receiver  and  the  bona  fides  of  the  sale.  I  do  not  think  it  can  be  said 
that  the  admission  of  this  evidence  constituted  reversible  error. 

Other  errors  are  alleged,  but  they  do  not  seem  to  be  of  sufficient  im- 
portance to  be  here  considered. 

An  examination  of  the  facts  set  out  in  the  record  cannot  fail  to  con- 
vince one  that  the  defendant  is  guilty  of  the  crime  charged  in  the 
indictment ;  that  transaction  was  a  part  of  his  general  scheme  to  put 
his  property  beyond  the  reach  of  creditors,  and  then  be  relieved  from 
the  payment  of  his  debts  by  a  fraudulent  proceeding  in  bankruptcy. 
He  obtained  upon  credit  within  a  short  time  upwards  of  $100,000 
worth  of  property,  which  he  so  disposed  of  or  secreted,  that,  when 
he  went  into  bankruptcy,  his  creditors  could  not  reach  or  find  it.  The 
transfer  of  the  check  in  question  was  but  a  part  of  his  general  scheme, 
and,  to  prove  his  fraudulent  intent  in  disposing  of  it,  it  was  not  only 
proper,  but  became  necessary,  to  prove  his  general  pui^wse.  He  had 
a  fair  trial ;  the  evidence  sustains  the  finding  of  the  jury.  He  was 
justly  convicted,  and  there  are  no  errors  which  call  for  reversal. 

The  judgment  of  conviction  and  order  appealed  from  are  therefore 
affirmed.  All  concur. 
112  N.Y.8.— 4 
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(Snpreme  Court,  Special  Term,  Westchester  County.    July  22,  190&) 

1.  IirjunonoK— SvBjms  or  BsLnr— Ehcsoaohicent  or  BniLDziias  ob  Babe- 

Plaintiff  owned  a  parcel  of  land  of  150  feet  frontage.  On  the  south 
100  feet  there  were  two  houses  18  feet  apart;  the  north  one  being  11 
feet  from  the  south  Hue  of  the  remaining  GO  feet  Defendant,  a  lawyer, 
desired  to  buy  the  north  SO  feet,  and  submitted  a  contract,  ^hlch  was 
rejected  by  plaintiff  for  failure  to  provide  against  building  on  the  south 
part  thereof.  Plaintiff  then  submitted  a  contract  for  the  sale  of  the  par- 
cel, providing  that  no  buildings  should  be  erected  within  7  feet  of  the 
south  line  thereof.  Defendant  took  the  contnct,  read  It,  bad  it  In  his 
possession  for  some  time,  and  flnally  executed  it  Afterward  the  parcel 
was  conveyed  by  a  deed  containing  the  same  covenant.  White  plaintiff 
was  absent,  defendant  commenced  to  build  within  about  8  feet  of  the 
line,  and  completed  the  foundation  and  framework  before  plaintiff  re- 
turned.  On  plaintiff's  return,  defendant  was  notified  of  the  encroach- 
ment and  requested  to  move  the  building,  hut  refused  to  do  so,  claiming 
to  understand  the  covenant  to  mean  that  he  should  not  build  within  7 
feet  of  plaintiff's  north  building.  There  was  testimony  that,  after  the 
foundation  had  been  staked  out  and  some  digging  done,  defendant  him- 
seU  moved  the  stakes  about  8  feet  further  south.  Plaintiff  derired  to  have 
the  buildings  18  feet  apart  to  admit  light,  but  the  effect  of  the  encroadi- 
ment  was  to  darken  his  rooms  and  render  them  less  deslrubie.  Bel4, 
that  there  was  a  deliberate  violation  of  the  covenant,  and  plaintiff  was 
entitled  to  a  Judgment  enjoining  the  continuance  of  the  encroachment, 
and  a  mandatory  Injunction  requiring  the  removal  of  the  building. 

[Bd.  Note. — ^For  cases  In  point,  see  Cent.  Dig.  voL  27,  Injunction,  1 124.] 

2.  Samz— li>)TjrrABiJC  Rxlief  to  Defendant. 

Where  there  was  sufficient  space  on  the  parcel  of  land  so  that  the 
building  could  be  moved  clear  of  the  seven-foot  strip,  the  fact  that  the 
removal  would  Involve  great  expense  would  be  of  little  Importanoe,  and 
defendant  was  not  entitled  to  equitable  relief  permitting  the  building  to 
stand  on  payment  for  the  tee  ralue  of  the  land  encroached  upou.  for 
plaintiff  was  ignorant  of  the  encnmchment  when  made,  and  it  worked  a 
real  and  substantial  injnry,  and  was  made  by  d^endant  «lth  fall  knowl- 
edge of  the  wrong. 

LEd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  27,  Injunction,  S  419.] 

Action  by  Elihu  B,  Taylor  against  George  W.  McAdam  to  restrain 
an  encroachment  on  a  certain  easement,  and  to  require  the  removal  of 
a  building  therefrom,  and  for  damages.  Judgment  for  plaintiff. 

Henry  C.  Griffin,  for  plaintiff. 
George  W.  McAdam,  in  pro  per. 

TOMPKINS,  J.   The  plaintiff  was  the  owner  of  a  tract  of  land 


Broadway  and  on  the  south  side  of  Wildey  street,  in  said  village,  the 
dimensions  of  which  were  150  feet  on  Broadway  and  170  feet  on  Wil- 
dey street.  On  the  southerly  part  of  the  Broadway  front,  there  are 
two  substantial  dwelling  houses  owned  by  the  plaintiff,  and  occupied 
by  tenants,  occupying  100  feet  of  the  premises  on  Broadway,  and  be- 
tween which  houses  there  was  and  is  a  dear  space  of  18  feet.  In 
March,  1907,  the  plaintiff  sold  the  vacant  lot  on  the  southwest  corner 
of  Broadway  and  Wildey  streets,  being  50  feet  on  Broadway,  and  120 


was  situated  on  the  west  side  of 
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feet  on  Wildey  street,  to  the  defendant  by  a  deed  which  contained  the 
following  covenant: 

"The  party  of  the  secoDd  part  corenants  and  agreM  that  he,  hla  heirs  and 
asslgiiB,  will  not  erect  any  building  within  seven  feet  of  the  south  line  of  the 
premfaes  hereby  conveyed,  and  that  all  parts  of  any  structure  or  building 
erected  apon  said  premises,  except  a  line  fence,  shall  be  at  least  serea  feet 
distant  from  said  south  line,  so  that  the  said  serai  feet  shall  remain  free 
and  nnobstmcted,  and  lie  or  they  will  not  erect  any  building  any  nearer  Broad- 
way than  the  dwelling  of  the  party  of  the  first  part,  next  and  adjoining  <m 
the  Bontli  of  the  premises  hereby  conveyed." 

About  the  1st  of  May,  1907,  or  soon  thereafter,  the  defendant  be- 
gan excavating  for  the  foundation  of  a  dwelling  house,  which  was 
thereafter  erected  upon  the  said  lot,  on  the  corner  of  Broadway  and 
Wildey  streets,  the  southeast  and  southwest  corners  of  which  build- 
ing are  less  than  three  feet  nine  inches  from  the  south  line  of  said 
premises,  and  the  northerly  line  of  the  plaintiff's  premises,  and  the 
chimney,  which  is  five  feet  in  width,  is  within  three  feet  four  inches  of 
said  south  line,  while  the  cornice  around  the  south  side  of  the  build- 
ing is  only  two  feet  ten  inches  from  the  said  south  line  of  the  defend- 
ant's premises,  so  that  there  is  an  encroachment  of  more  than  four 
feet  upon  the  seven  feet  covered  by  the  covenant  in  the  deed  to  the 
defendant  above  quoted,  and  this  action  is  brought  to  enjoin  and  re- 
strain the  defendant  from  continuing  the  erection  of  the  said  building 
upjon  said  strip  of  land  seven  feet  wide,  and  to  compel  the  removal  of 
said  structure  from  said  seven-foot  strip,  and  for  the  damages  already 
sustained  by  the  plaintiff. 

It  appears  without  contradicticoi  that  the  plaintiff  was  absent  from 
Tariytown  and  from  the  state  of  New  York  from  the  17th  day  of 
April  to  the  S4th  day  of  September,  1907,  and  did  not  know  of  the 
erection  by  the  defendant  of  the  building  in  question,  or  of  the  en- 
croachment on  the  seven-foot  strip  north  of  the  plaintiff's  line,  or  of 
the  interference  by  the  defendant  with  the  easement  reserved  by  the 
plaintiff  in  said  deed,  until  his  return  to  Tarrytown  about  the  24th  of 
September,  1907,  and  it  is  conceded  in  the  case  that  on  or  about  the 
26th  day  of  September,  1907,  the  defendant  was  notified  that  he  was 
violating  the  said  covenant,  and  requested  to  move  said  building,  so 
as  to  c(»nply  with  the  terms  thereof,  which  he  failed  to  do,  and  that 
thereafter  the  defendant  only  did  such  work  upon  the  structure  as  was 
reasonable  and  necessary  to  protect  and  preserve  the  work  which  had 
already  been  done.  It  is  not  disputed  that  for  about  two  years  before 
the  execution  and  delivery  of  the  deed  the  defendant  was  negotiating 
with  the  plaintiff  and  his  agent  for  the  purchase  of  the  lot,  and  that 
one  or  two  proposed  contracts  were  prepared  by  the  defendant  and 
submitted  to  the  plaintiff,  which  he  refused  to  execute  because  they 
did  not  contain  the  covenant  in  question,  and  that  thereafter  a  pro- 
posed contract  was  prepared  by  or  on  behalf  of  the  plaintiff,  contain- 
ing the  covenant  as  it  was  afterwards  incorporated  into  the  deed,  and 
submitted  to  the  defendant.  The  defendant  was  a  lawyer,  and  took 
the  contract  containing  the  covenant  in  question,  with  him,  and  read 
it  over,  and  had  it  in  his  possession  for  some  time.  On  the  28th  of 
January,  1907,  this  contract  was  executed  by  the  plaintiff  and  defend- 
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ant  containing  the  covenant  hereinbefore  quoted,  and  on  the  2d  dav 
of  March,  1907,  the  deed  was  executed  and  delivered  to  the  defend- 
ant, containing  the  same  covenant. 

The  defendant  claims  that  he  understood  that  the  covenant  prevent- 
ed him  from  putting  up  his  building  nearer  than  seven  feet  from  the 
north  end  of  the  plaintiff's  north  house,  and  that,  when  he  staked  out 
the  foundation  for  the  erection  of  his  house,  he  was  laboring  under 
the  mistaken  notion  that  he  was  bound  to  keep  seven  feet  from  the 
plaintiff's  house,  instead  of  seven  feet  from  the  plaintiff's  northerly 
line  and  his  own  southerly  line. 

Now  the  fact  is  that  the  plaintiff's  northerly  line,  which  is  also 
the  defendant's  southerly  line,  is  11  feet  north  of  the  plaintiff's  north 
house,  so  that  it  was  physically  impossible  for  the  defendant  to  have 
erected  his  building  nearer  than  11  feet  from  the  north  side  of  the 
plaintiff's  north  building,  and  at  tiie  same  time  confined  his  building 
to  his  own  lot,  while  the  erection  of  the  defendant's  building  7  feet 
north  of  the  plaintiff's  north  line  would  leave  a  clear  space  between  the 
plaintiff's  north  house  and  the  defendant's  new  building  of  18  feet, 
which  is  the  width  of  the  space  between  the  plaintiff's  two  houses,  and 
to  maintain  which  distance  between  his  north  house  and  the  defend- 
ant's proposed  building  was  the  plaintiff's  purpose  in  insisting  upon 
the  restriction  and  covenant  in  the  contract  and  deed.  The  evidence 
shows  that  the  effect  of  the  erection  of  the  defendant's  building  4 
feet  nearer  to  the  plaintiff's  north  house  than  by  the  covenant  the  de- 
fendant had  a  right  to  erect  it  is  to  darken  the  rooms  on  the  north 
side  of  the  plaintiff's  north  Irouse,  and  render  it  less  desirable  and  less 
valuable  as  a  dwelling  house  and  for  renting  purposes. 

I  am  reluctantly  forced  to  the  conclusion  that  the  defendant  know- 
ingly erected  his  new  house  within  the  seven-foot  space,  in  violation 
of  the  covenant;  the  language  of  the  covenant  is  dear  and  unmistak- 
able ;  its  meaning  could  not  possibly  be  misapprehended.  It  was  con- 
tained in  the  contract  which  was  m  the  defendant's  possession,  and 
read  by  him  before  it  was  executed-,  and  two  months  thereafter  it  was 
written  into  the  deed.  The  defendant's  statement  that  he  understood 
the  seven  feet  referred  to  a  distance  north  of  the  plaintiff's  house 
is  unreasonable,  because  there  was  a  space  of  eleven  feet  between 
■the  plaintiff's  house  and  his  north  line. 

There  is  testimony  in  the  case  by  two  women,  tenants  of  the  plain- 
tiff, who  seemed  to  me  to  be  disinterested  and  truthful,  to  the  effect 
that  in  May,  1907,  after  the  defendant  began  excavating  for  the 
foundation  of  his  new  house,  there  was  a  change  made  in  the  lines  of 
the  foundation,  by  which  it  was  moved  further  south  and  towards  the 
plaintiff's  north  line ;  that  is  to  say,  the  stakes  that  had  been  put  down 
to  mark  the  lines  of  the  foundation  were,  after  some  digging  had  been 
■done,  taken  up,  and  moved  about  three  feet  further  south,  and  towards 
the  plaintiff's  premises,  and  that  the  moving  of  the  stakes  was  done 
by  the  defendant  himself,  and  that  from  that  time  the  foundation  was 
•dug  and  the  building  put  up  within  the  new  lines,  as  thus  fixed  by  the 
•defendant. 

From  all  of  these  circumstances,  I  am  constrained  to  find  that  there 
has  been  a  deliberate  violati(»i  by  tiie  defendant  of  the  covenant  in  the 
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deed,  by  an  encroachment  with  his  new  building  of  more  than  four 
feet  upon  the  seven-foot  strip,  reserved  by  the  plaintiff  for  light  and 
air,  resulting  in  substantial  injury  to  the  plaintiff's  premises,  and  beings 
a  wrongful  invasion  of  the  plaintiff's  rights  under  tiie  said  covenant. 

The  defendant  insists  that  he  should  be  granted  equitable  relief, 
and  that  his  building  should  be  permitted  to  stand  where  it  now  is, 
upon  his  making  compensation  to  the  plaintiff  for  the  fee  value  of  the 
land  encroached  upon ;  but  I  can  find  no  ground  for  giving  the  de- 
fendant equitable  aid.  None  of  the  cases  cited  by  the  defendant  in 
support  of  his  demand  for  equitable  relief  is  at  all  parallel  to  the 
case  at  bar.  In  those  cases,  the  encroachment  was  either  very  slight, 
with  no  material  injury  to  or  interference  with  the  plaintiff's  property 
or  rights,  or  was  unintentionally  and  innocoitl^  made,  or  there  was 
an  honest  dispute  between  the  parties  c(»icerDing  the  true  lines  be- 
tween their  properties,  or  the  encroachment  was  permitted  by  the 
plaintiff  to  be  made  with  knowledge  and  without  protest.  These 
features  of  the  cases  cited  by  the  defendant  dearly  distinguish  them 
from  this  case.  Here  there  is  no  dispute  between  the  parties  as  to 
the  true  line  between  their  properties,  nor  is  there  any  question  as  to 
the  form,  effect,  or  validity  of  the  covenant.  The  evidence  shows  that 
the  plaintiff  was  ignorant  of  the  encroachment  while  it  was  being 
made,  and  until  within  two  days  of  the  time  when  he  notified  the  de- 
fendant, and  demanded  its  removal ;  and,  besides,  the  encroachment  in 
this  case  does  real  and  substantial  injury  to  the  plaintiff's  property, 
and  was  made  by  the  plaintiff  with  his  eyes  wide  open,  and  with  full 
knowledge  of  the  wrong  he  was  doing. 

It  is  claimed  on  the  part  of  the  defendant  that  it  is  impossible  or 
impracticable  to  remove  the  structure  in  question.  I  find  from  the 
testimony  that  there  is  space  enough  in  front  of  the  building  on  Wildey 
street  to  enable  it  to  be  moved  toward  the  north,  so  as  to  be  entirely 
free  from  the  seven-foot  strip.  It  will  be  an  expensive  job,  and  per- 
haps the  only  way  of  removing  the  encroachment  will  be  to  tear  down 
the  south  wall  of  the  building;  but  I  deem  those  questions  of  little 
importance  in  the  case.  The  plaintiff  is  clearly  entitled  to  a  strict  en- 
forcement of  the  terms  of  the  covenant,  and  the  defendant  is  bound 
by  them.  The  meaning  of  the  covenant  is  plain,  and  the  breach  clear, 
and,  inasmuch  as  there  are  no  equitable  considerations  to  relieve  the 
defendant  from  the  necessity  of  complying  with  the  restriction,  the 
breach  of  the  covenant  affords  suflScient  ground  for  the  court  to  inter- 
fere by  injunction. 

The  plaintiff  is  entitled  to  judgment  enjoining  the  defendant  fronr 
continuing  the  encroachment,  and  to  a  mandatory  injunction  requiring 
the  defendant  to  remove  the  building  so  that  it  will  stand  at  a  proper 
distance  from  the  plaintiff's  north  line,  and  for  $100  damages,  for  the 
depreciation  in  the  rental  value  of  plaintiff's  premises  by  reason  of  the 
encroachment,  down  to  the  date  of  the  trial,  and  for  the  costs  of  thi& 
action. 
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GORDON  T.  YHJiAOB  OF  SILYEB  CREEK. 
(BnpnoM  Comt,  AppdUite  DItIbIoo.  Fourth  Department  July  7,  1906.) 

L  NmsAKCE— AcQUTsmoM  of  Rights  bt  PiESCBimoif. 

Where  land  affected  by  a  nuisance^  oonslstlng  of  a  pumping  plant,  was 
owned  and  ocenpied  by  plaintiff  as  a  residence  for  a  number  of  years  be- 
fore tbe  plant  was  erected,  plaintiff  was  entitled  to  recoyer,  tboagh  the 
residence  In  which  he  lived  at  the  time  the  salt  was  brongfat  was  not  bnilt 
until  after  the  pumping  plant  was  established. 

2.  UUNICIPAI,  COBPOBATIONS— TOBTB— XniSANCK— GoVEBNlfSSTAL  FUNCTIONS. 

A  municipal  corporation  which  erects  a  pumping  plant  is  liable  for  In- 
juries to  adjoining  residence  property  caused  by  the  emissIoD  of  amoke, 
and  It  cannot  avoid  liabill^  as  for  a  ootsance  on  the  groond  that  la 
maintaining  the  pumping  plant  It  Is  exercising  a  govenunental  fonctlon 
dd^ted  to  It  by  ttie  state. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  36;  Uunlcipal  Cor^ 
poratlons,  {  tSSS.} 

3.  Same— LocATioH  of  Pbopebtt  Irjubbd. 

The  llablll^  of  a  <^ty  tat  causing  Injury  to  resldoiee  property  by  smoke 
discharged  from  a  pomplng  plant  la  not  affected  1^  the  question  Aether 
tiie  ivoperty  la  located  withlD  or  without  the  mn&ldpal  limits. 

4.  NtrtSARCE— What  Cohstitutes— Quebtioh  of  Fact. 

Whether  the  use  of  land  la  unreasonable^  ao  as  to  eonatitnte  the  use  a 
nuisance,  depoids  oa  tb&  drcnmatanoes  of  the  particular  caae  and  Is  a 
question  of  fact 

[Ed.  Note;— For  caaea  In  point,  see  Gent  Dig.  toL  87,  Nuisance  1 129:1 

K.  Same— TifJURT  nou  NtriSANCE. 

Where  Injury  to  plalntlfTa  land,  arising  from  the  use  of  other  land  In 
the  nel^borhood,  is  unimportant  or  Is  such  as  mtgbt  naturally  be  sup- 
posed it  would  suffer  as  Incident  to  the  probable  or  reasonably  anticipated 
lawful  use  of  tbe  surrounding  property,  plaintiff  cannot  recover  as  for 
a  nuisance. 

6.  E&ciNENT  Domain — Compeitsation — Ikjubt  to  SuBBOUNDiNa  IaAnd. 

Serious  and  substantial  Injury  to  surrounding  residence  property,  re- 
sulting from  the  use  of  soft  coal  In  operattuK  a  municipal  pumping  plant, 
is  au  appropriation  of  the  property  injured  to  the  extent  that  It  la  dam- 
aged, and  the  owners  thereof  are  entitled  to  recover  therefor. 

[Kd.  Xote.— For  cases  In  point,  aee  Cent  Dig.  vol.  18,  Eminent  Domain, 
ii  2SQ,  237.] 

7.  Mdhicipal  CoBPOBATiOMs— Tobts— Acmoif  FOB  Nuisance— Findings. 

In  an  action  against  a  municipal  corporation  for  Injury  to  property, 
reeuIUng  from  the  use  of  soft  coal  In  a  pumping  plant  a  finding  of  tbe 
court  that  plaintiff's  property  was  seriously  and  substantially  Injured  by 
the  coal  dust  imported  a  finding  that  the  use  of  soft  coal  aa  fuel  In  coo- 
ducting  the  pumping  jfiant  waa  nnreaaonable,  and  an  express  finding  to 
that  effect  was  not  necesaary. 

&  Appbai.  and  Ebbob— Rxtiew— Pbesumptiohs. 

WBere,  In  an  action  for  injury  to  property  by  smoke  issnh^  from  a 
municipal  pumping  plant  the  court  found  that  the  plaintiff's  property 
was  seriously  and  substantially  injured  by  the  smoke.  It  will  bepresomed 
on  appeal  that  the  court  also  found  that  the  use  of  aoft  coal  In  the  plant 
was  unreasonable. 

Appeal  from  Special  Term,  Chautauqua  County. 

Action  by  Robert  Gordon.  Jr.,  against  the  village  of  Silver  Creek. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 


(Sup.  Ct 
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George  £.  Towne,  for  appellant. 
Thomas  H.  Larldns,  for  responduit. 

ROBSON,  J.  Plaintiff  is  the  owner  of  premises  in  the  vill  ge  of 
Silver  Creek  upon  which  he  had  resided  for  nearly  20  years  prior  to 
the  commencement  of  this  action.  Defendant  is  a  municipal  corpora- 
tion duly  organized  and  acting  under  and  pursuant  to  the  general 
village  law.  Some  six  years  prior  to  the  commencement  of  the  ac- 
tion defendant  built  a  pumping  station  near  plaintiff's  premises  and 
installed  therein  boilers  and  other  machinenr  for  pumping  water  from 
Lake  Erie.  The  servitx  which  this  part  of  the  plant  was  intended  to 
accomplish  was  the  furnishing  of  an  auxiliary,  or  supplemental,  sup- 
ply of  water  at  those  times  when  the  usual  source  of  supply  by  the 
gravity  system,  theretofore  installed,  became  inadequate,  or,  as  on 
occasion  it  did,  failed  entirely. 

Though  plaintiff  had  occupied  these  premises  for  a  number  of  years 
before  defendant  erected  its  pumping  plant,  the  house  in  which  he 
resided  during  the  time  for  which  he  has  recovered  damages  was 
not  built  until  after  the  pumping:  plant  was  put  up.  Defendant's 
counsel  seeks  to  attach  some  significance  to  this  fact  as  a  defense  to 
plaintiff's  claim,  but  I  do  not  think  his  claim  in  that  regard  has  any 
merit  Plaintiffs  premises  were,  and  had  been  for  many  years,  res- 
idential prOTerty,  and  were  adapted  to  and  used  exclusively  for  that 
purpose.  Ine  smoke  nuisance,  created  by  defendant,  of  which  plain- 
tiff complains,  and  for  which  he  has  recovered  damages,  invaded  plain- 
tiff's right  to  the  use  of  his  premises  as  he  had  continuously  used 
them  for  years  before  the  pumping  plant  was  established. 

Defendant's  principal  assault  upon  the  judgment  is  based  upon  the 
claim  that,  in  establishing  the  pumping  plant  and  thereafter  operating 
it,  defendant  was  exercising  a  governmental  function  delated  to  it 
by  the  state,  and  therefore  it  is  not  responsible  either  for  the  nonuser, 
or,  as  in  this  case,  the  misuser,  of  its  delegated  power.  In  support  of 
this  claim  the  case  of  Springfield  Fire  Ins.  Co.  v.  Keeseville,  148  N. 
Y.  46,  42  N.  E.  405,  30  L.  R.  A.  660,  51  Am.  St.  Rep.  667,  is  chiefly 
relied  on.  While  the  court  in  that  case  does  use  the  comprehensive 
expressions  as  to  the  nonliability  of  a  municipal  corporation  for  the 
nonuser,  or  misuser,  of  a  delegated  governmental  function,  and  fur- 
ther determines  that  the  instalUtion  and  operation  by  a  municipality 
of  a  waterworks  system  is  a  governmental  function,  I  do  not  think 
it  is  an  authority  applicable  to,  or  in  any  way  decisive  in  determining, 
the  respective  rights  of  the  plaintiff  in  this  action.  The  misuser  re- 
ferred to  in  the  Keeseville  Case  related  only  to  a  failure  to  accomplish 
the  purpose  for  which  the  waterworks  system  was  installed,  not  to 
the  damages  to  property  owners  occasioned  by  appropriating,  or  de- 
sbx)ying,  their  property  rights  by  reason  of  the  erection  or  operation 
of  the  plant. 

The  case  of  Sammons  v.  Gloversville,  176  N.  Y.  346,  67  N.  E.  623, 
seems  decisive  authority  adverse  to  defendant's  contention  on  this 
point  In  that  case  plaintiff's  property  was  damaged  by  the  discharge 
of  sewage  in  a  creek  flowing  through  plaintiff's  premises.  The  city's 
authorities  were  empowered  by  statute  to  construct  and  maintain 
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sewers  so  as  to  discharge  them  into  the  creek  in  question.  The  same 
daim,  now  nigedt  that  the  dty  was  exerdsing-  simply  an  authorized 
governmental  power,  in  the  construction  and  operation  of  its  sewage 
system,  was  fully  exploited  and  considered  in  that  case-  In  disposing 
of  this  branch  of  the  case,  the  court  says  (pa^  352  of  175  N.  Y.,  page 


"The  charter,  In  antbori^g  a  STStem  of  mwen  and  drains  dificbarging  into 
the  stream,  neither  conferred  an  anusoal  faror.  nor  a  right  to  deposit  sewage 
npon  plaintiff's  lands,  situated  miles  below  the  dty.  If  the  reeolts  coiuplained 
of  are  nnavoldable,  then  we  mar  not  assmne  a  power  imi^led  bom  the  permis- 
Blon  of  the  diarter  to  destroy  the  plaintUTs  property  wlthoot  cmnpensatlon. 
Tlie  Legislature  could  not  authorize  aoch  an  tojury  without  leqolrlng  pay- 
ment for  the  coneeqneDcea,  and  it  has  not  aasnnwd  to  do  so.  The  plaintiff 
Is  not  seeking  to  interfere  with  the  construction  or  maintenance  of  the  munic- 
ipal system  of  sewera.  Hia  complaint,  aa  Uie  fliwUng,  is  that  the  sewage  of 
the  city  Is  carried  down  to  and  npon  his  lands  to  the  Injury  of  their  wi 
and  so  to  create  a  nuisance^  We  think  that  the  l^islatlre  Intent  was  that 
the  discretion  of  the  mtmlclpal  authorities.  In  maintaining  a  system  of  sewage, 
should  be  aerclsed  in  conformity  with  private  rights,  and,  if  their  destruc- 
tion be  InTolved,  that.  In  sncfa  a  case,  payment  most  be  made.** 

It  is  true  that  in  the  case  last  dted  plaintiff  was  not  a  resident  of^ 
nor  was  the  property  damaged  within  the  limits  of,  the  defendant 
corporation ;  but  I  do  not  see  how  that  ^ct  differentiates  the  case 
irom  the  one  before  tis  so  far  as  a  determination  of  the  question  now 
presented  is  involved.  For  the  purpose  of  establishii^  or  maintaining 
an  authorized  municipal  public  work  it  does  not  seem  that  the  mu- 
nicipality can  have  any  more  power  to  appropriate  even  for  the  pub- 
lic use,  either  by  taking  actual  possession  of  property  of  a  citizen 
of  a  municipality  as  a  site  for  its  public  works,  or  by  the  practical  de- 
struction of  a  citizen's  property  rights  in  maintaining  and  operating 
such  works,  than  it  would  have  if  the  owner  were  not  a  citizen  of  the 
municipality  and  the  property  affected  not  within  its  borders. 

It  is  doubtless  true  that  the  law  relating  to  private  nuisance  is 
usually  a  law  of  degree,  and  turns  on  the  question  of  fact  whether 
the  use  is  reasonable  or  not  under  all  the  drcumstances.  McCarthy 
v.  Natural  Carbonic  Gas  Co.,  189  N.  Y.  40,  81  N.  E-  549,  13  L.  R-  A. 
(N.  S.)  465. 

If  plaintiff's  damages  were  unimportant,  or  such  as  might  naturally 
be  supposed  he  would  suffer  as  incident  to  the  probable,  or  reasonably 
anticipated,  lawful  use  to  which  property  'n  his  immediate  neighbor- 
hood might  be  applied,  then  he  might  have  failed  to  establish  a  cause 
of  action ;  but  the  evidence  amply  supports  the  findings  of  the  court 
that  the  damages  inflicted  by  defendant's  acts  are  serious  and  sub- 
stantial. If  it  was  necessary  for  defendant  to  use  soft  coal  with  the 
results  to  plaintiff's  property  which  the  evidence  discloses,  then,  be- 
yond question,  defendant  appropriated  for  its  own  purposes  [^intiff's 
property  to  the  extent  it  damaged  and  destroyed  it. 

Defendant's  counsel  further  urges  that  the  findings  of  fact  are  in- 
suffident  to  warrant  an  award  of  damages,  because  there  is  not  an 
express  finding  that  the  use  of  soft  coal  and  the  manner  of  its  use  by 
defendant  in  its  pumping  plant  were  unreasonable.  That  a  nuisance 
it  not  established  unless  the  interference  with  or  extent  of  the  appro- 
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priation  of  plaintiff*s  rights  is  under  all  the  circumstances  of  the  case 
unreasonable  may  be  conceded.  The  unreasonableness  of  the  use  is 
a  fact  which  must  necessarily  be  established  and  appear  as  a  fact 
found,  or  as  a  necessary  inference  from  other  facts  found.  McCarthy 
V.  Natural  Carbonic  Gas  Co.,  189  N.  Y.  40,  47,  81  N.  E.  549,  13  L-  R. 
A.  (N.  S.)  465.  The  destruction  and  damage  of  plaintiff's  property,  to 
the  extent  and  in  the  manner  found  by  the  court  as  facts,  clearly  dis- 
closes the  inference  that  defendant's  use  of  its  pumping  plant  while 
soft  coal  was  used  as  fuel  was  unreasonable  under  all  the  circumstan- 
ces, and  therefore  an  express  finding  to  that  effect  is  not  necessary. 
Even  if  necessary,  the  presumption  might  be  indulged  in  support  of 
the  judgment  that  this  fact  has  been  found  in  favor  of  plaintiff. 
Judgment  affirmed,  with  costs.   All  concur. 
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et  aL 

(Supreme  Gonr^  A]n>dlate  Dlvlslfm,  First  Department   July  8,  1906.) 

L  QVO  WaBXAHTO  —  BlOHT  TO  COBPOSATE  OFTICB— EXOLUSITEHBSS  OF  lUUEDT 

BT  Quo  Wasbahto. 

A  court  of  equity  has  no  Inherent  power  to  try  the  disputed  title  to 
corporate  office  and  to  enjoin  one  In  possession  from  the  exercise  of  its 
fonctiiHis  at  the  suit  of  a  rival  claimant.  This  may  be  done  and  Judg- 
ment of  ouster  rendered  only  In  an  action  of  quo  warranto  Instituted  by 
the  Attorney  General  in  the  name  of  the  peoiile. 

2.  iBJuNonoN— Subjects  or  Keubi^-Gobpobatiohs— RiGins  of  Stockiiold- 
EBs— Statutobt  Pbovxsioks. 

Code  ClT.  Proc.  f  603.  provides  that,  "where  It  appears  from  the  com- 
plaint that  the  plalntUf  demands  and  Is  entitled  to  a  Judgment  against  the 
deTendant,  restraining  the  commission  or  contiTiuniice  of  an  act,  the  com- 
Bilssion  or  contlnunnce  of  whlcli,  during  the  pendency  of  the  action, 
would  produce  Injury  to  the  plalntlfif,  an  Injunction  order  may  be  granted 
to  restrain  It.  The  case  provided  for  in  this  section  Is  described  In  this 
act,  as  a  case,  where  the  right  to  an  Injunction  depends  on  the  nature  of 
the  action."  Section  604  provides  that  "in  either  of  the  following  cases 
an  InjoDctlon  order  may  also  be  granted  la  an  action:  (1)  AVhere  it  ap- 
pears by  affidavit,  that  the  defendant,  during  the  pendency  of  the  action. 
Is  doing,  or  procuring,  or  suffering  to  be  done,  or  threatens,  or  Is  about 
to  do,  or  procure,  or  suffer  to  be  done,  an  act  In  Tlolatton  of  the  platii- 
tllTs  rights  respecting  the  subject  of  the  action,  and  tending  to  render  tlie 
Judgment  ineffectual,  an  injunction  order  may  be  granted  to  restrain  him 
therefrom."  Plaintiff,  suing  in  behalf  of  himself  and  all  other  stock- 
holders of  a  corporation,  alleged  that  certain  dafendants  were  the  own- 
ers of  a  majority  of  the  capital  stock,  and  through  their  representntlvea 
and  parties  in  interest  In  its  board  of  directors  were  In  complete  control 
of  its  affnlrs ;  that  they  agreed  to  sell  certain  stock  to  another  of  defend- 
ants, and,  in  pursuance  of  the  agreement,  caused  shares  of  stock  to  be 
transferred  to  certaiu  persons  to  enable  them  to  act  as  directors ;  that 
such  persons  at  the  time  of  their  election  as  directors  were  merely  dum- 
mies, having  no  actual  ownership  of  the  stock  standing  in  their  names ; 
that,  in  irarsuance  of  a  conspiracy  to  obtain  control  of  the  affairs  of  the 
coriKiratlon  to  the  detriment  of  the  stockholders,  defendant  directors  went 
through  the  form  of  adopting  a  resolution  accepting  an  alleged  resigna- 
tion of  defendant  G.,  and  adopted  a  further  resolution  electing  defendant 
0.  to  fill  the  vacancy :  that  O.  had  made  no  offer  to  resign  as  director; 
Uut  such  action  would  cause  irreparable  injury  to  the  corporation  and 
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Its  stockholdera,  aud  plaintiff  prayed  judgment  enjoining  O.  from  acting 
as  director,  enjoining  the  other  defoidauts  from  permitting  O.  to  act 
as  director,  and  from  refusing  to  permit  Q.  to  act  as  such,  aud  annulling 
the  fllle^  eleotloD  of  O.  Held,  that  the  complaint  stated  no  cause  of 
action  coEpiIzable  In  a  court  of  equity,  nothing  being  sought  to  be  de- 
termined but  the  title  to  the  office  of  one  director,  and  that  neither  of 
said  sections  authorized  the  injunction  prayed;  the  action  not  being  one 
In  quo  warranto,  nor  a  summary  proceeding  to  determine  the  election  of 
directors. 

Appeal  from  Special  Term. 

Action  by  Henry  Moir,  a  stockholder  of  the  Provident  Savings 
Life  Assurance  Society  of  New  York,  suing  on  behalf  of  himself  and 
all  other  stockholders,  against  the  Provident  Savings  Life  Assurance 
Society  of  New  York  and  others.  From  an  order  granting  an  in- 
junction pendente  lite,  defendants  appeal.  Reversed,  and  application 
for  injunction  denied. 

Argued  before  INGRAHAM,  McLAUGHLIN,  SCOTT.  HOUGH- 
TON, and  CLARKE,  JJ. 

Rose  &  Putzel  and  Wm.  P.  Dewey  (Benjamin  G.  Faskus,  of  counsel, 
and  Wm.  P.  Dewey  and  Walter  N.  Seligsberg,  on  the  brief),  for  ap- 
pellant the  Assurance  Society. 

Dominick  P.  Benson,  for  other  appellants. 

Sullivan  &  Cromwell  (William  J.  Curtis,  of  counsel,  and  Royall  Vic- 
tor, on  die  brief),  for  respondent 

CLARKE,  J.  Plaintiff,  suing  on  behalf  of  himself  and  all  other 
stockholders  of  the  Provident  Savings  Life  Assurance  Society  of 
New  York,  alleges  in  his  complaint :  That  the  society  is  a  corporation 
organized  and  existing  under  the  laws  of  the  state  of  New  York  for 
the  purpose  of  conducting  the  business  of  life  insurance.  That  un- 
der its  charter  its  corporate  powers  are  vested  in  a  board  of  directors 
of  15  persons,  divided  into  four  classes,  4  directors  retiring  each  year, 
with  the  exception  only  that  3  directors  retire  every  fourth  year. 
That  the  plaintiff  is  the  owner  and  holder  of  10  shares  of  capital  stock, 
and  is  a  member  of  its  board  of  directors.  That  the  total  capital  stock 
consists  of  1,250  shares  of  the  par  value  of  $80  each.  That  prior  to 
October  7,  1907,  the  defendants  Orlando  F.  Thomas  and  Edward  R. 
Thomas  owned  and  were  the  holders  of  record  of  a  large  majority  of 
the  capital  stock  of  said  corporation,  and  through  their  representatives 
and  parties  in  interest  in  its  board  of  directors  were  in  complete  con- 
trol of  its  affairs.  That  on  October  5,  1907,  the  said  Thomases  en- 
tered into  a  contract  in  writing  with  the  defendant  Coyle,  wherein, 
among  other  things,  they  agreed  to  sell  to  him  1,056  shares  of  the 
capital  stock  of  said  corporation  in  consideration  of  the  payment  to 
them  by  said  Coyle  of  $100,000  in  cash,  and  the  delivery  to  them  by 
said  Coyle  of  an  aggregate  of  $1,000,000  of  his  promissory  notes,  pay- 
able at  different  times,  and  it  was  provided  that  said  Thomases  should 
retain  said  1,056  shares  as  collateral  for  the  payment  of  said  promis- 
sory notes,  with  the  exception  of  8  shares  thereof,  which  should  be 
transferred  into  the  name  of  said  Coyle  or  his  nominees  for  the  pur- 
pose of  qualifying  them  to  act  as  directors  of  said  corporation.  Said 
contract  contained  the  following  provision : 
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"Ninth.  On  the  sljiniing  and  delivery  of  thla  agreement,  the  parties  of  the 
first  part  (the  said  Thomases)  shall  cause  to  be  elected  as  directors  of  the 
Provident  Savings  Life  Ajssnrance  Society  of  New  York,  at  least  eight  nomi- 
nees, and  deliver  the  resignations  of  the  remaining  seven  dlrectora  and  also 
the  resignations  of  all  the  officers  of  the  said  company  unto  the  party  of  the 
■eeond  part  (the  said  Coyle).  or  his  assigns,  but  the  parties  of  the  first  part, 
or  two  of  their  nominees  shall  be  elected  or  appointed  on  the  finance  commit- 
tee, and  both  parties  of  the  first  part  shall  continue  as  directors  and  one  a 
member  of  the  finance  committee  until  the  whole  cohstderatton  ba«ln  men- 
tioned be  fully  paid." 

That,  in  pursuance  of  said  contract,  the  Thomases  caused  eight 
shares  of  the  capital  stock  to  be  transferred  into  the  names  of  defend- 
ants John  J.  Coyle,  John  C.  Grady,  Charles  M.  Brumm,  John  J. 
Moore,  John  B.  Wurtz,  Geoi^e  J.  Elliott,  Henry  Brooks,  and  John 
W.  Phillips,  and  on  October  7,  1907,  the  said  persons  were  elected,  did 
qualify  and  become  members  of  the  board  of  directors.  That  all  of 
said  persons  were  at  the  time  of  their  said  election  merely  dummies 
and  tools  of  the  defendant  . Coyle,  and  had  no  actual  ownership  of  the 
one  share  of  stock  standing  in  their  respective  names,  or  interest 
in  the  Provident  Society  in  any  respect  whatsoever.  That  since  Oc- 
tober 7,  1907,  and  before  March  25,  1908,  the  defendant  McSorley,  a 
dummy  and  nominee  of  the  defendant  Coyle,  has  been  elected  a  di- 
rector in  the  place  of  said  Elliott,  resigned,  and  the  defendant  Sulger. 
another  dummy  and  nominee  of  the  defendant  Coyle,  has  been  elected 
a  member  of  said  board  in  the  place  of  said  Brooks,  deceased.  That 
on  March  7,  1908,  the  defendant  Coyle  was  elected  to  fill  a  vacancy  in 
said  board  created  by  the  resignation  on  that  date  of  said  Phillips. 
That  at  all  the  times  in  this  complaint  mentioned  the  defendants  Mc- 
Sorley, Brumm,  O'Keefe,  Moore,  Wurtz,  Sulger,  and  Grady  have 
been  and  now  are  dummies  for  and  nominees  of  said  Coyle  without 
any  actual  ownership  of  the  one  share  of  stock  standing  upon  the 
books  of  the  said  corporation,  and  in  their  respective  names,  or  any 
financial  interest  in  the  said  society  and  subject  entirely  to  the  orders 
and  directions  of  said  Coyle,  and  without  any  capacity  or  desire  to 
exercise,  without  the  direction  of  said  Coyle,  the  powers  and  perform 
the  duties  as  directors  of  said  society.  That  all  of  said  directors  of 
the  said  society  have  conspired  and  agreed,  and  are  now  conspiring 
and  agreeing,  with  the  said  Coyle,  unlawfully  and  wrongfully,  to  sub- 
vert the  rights  of  the  stockholders  of  said  society  and  perpetuate  the 
control  of  said  Coyle  over  the  said  society,  and  the  management  of 
its  affairs  and  funds,  to  the  detriment  and  injury  of  the  stockholders 
of  said  society  and  its  policy  holders.  That,  in  pursuance  of  said  con- 
spiracy, the  said  defendants  constituting  a  majority  of  the  board  of 
directors  on  March  6,  1908,  at  a  special  meeting  of  said  board,  and 
without  notice  of  any  kind  to  the  stockholders  of  the  corporation,  pass- 
ed a  resolution  of  said  board  providing  for  the  closing  forthwith  of 
the  stock  books  of  the  society,  although  the  by-laws  contained  no 
provision  whatever  authorizing  the  closing  of  its  stock  books,  and 
against  the  advice  of  counsel  for  said  company.  That  said  stock 
books  remained  closed  until  March  27,  1908,  at  which  time  o\/ner5  of 
stock  demanding  transfer  thereof  obtained  an  order  requiring  the 
said  defendants  to  show  cause  why  they  should  not  be  enjoined  from 
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refusing  to  make  transfers  of  stock,  and,  upon  the  service  of  such 
order,  die  stock  books  were  opened  for  such  transfers.  That  in  further 
pursuance  of  said  ccmspiracy  the  said  defendants,  constituting  a  major- 
ity of  said  board,  on  March  27,  1908,  went  through  the  form  of  adopt- 
ing an  alleged  resolution  accepting  an  alleged  resignation  of  the  de- 
fendant Gilbert,  and  on  the  same  date  adopted  a  further  resolution 
electing  the  defendant  O'Keefe  to  fill  the  alleged  vacancy  created  by 
the  alleged  resignation  of  said  Gilbert.   That  the  action  of  said  de- 
fendants in  purporting  to  accept  the  alleged  resignation  of  Gilbert, 
and  in  purporting  to  elect  the  said  O'Keefe  as  such  director,  was 
wholly  illegal  and  fraudulent,  was  made  for  the  purpose  of  unlawful- 
ly and  illegally  perpetuating  the  control  of  said  Coyle  over  the  affairs 
of  said  corporation,  and  in  fraud  of  the  rights  of  its  stockholders  and 
in  pursuance  of  said  conspiracy;  and,  unless  the  plaintiff  is  granted 
the  relief  herein  demanded,  will  seriously  and  irreparably  injure  the 
plaintiff  and  all  other  stockholders  of  said  corporation  and  defeat  the 
rights  of  a  majority  thereof.    That  the  said  acceptance  of  said  al- 
leged resignation  of  Gilbert  and  said  alleged  election  of  said  O'Keefe 
were  wholly  illegal  and  void.    That  said  Gilbert  at  the  time  of  the 
acceptance  of  his  alleged  resignation  had  not  made  any  offer  to  re- 
sign as  such  director;  but  was  then  and  is  now  a  director  of  said  tar- 
poration,  and  entitled  to  exercise  all  the  rights  and  privileges  thereof. 
That  the  defendant  O'Keefe  is  now  purporting  to  act  as  a  director  of 
said  corporation,  although  never  legally  elected  as  such,  and  that  he 
has  at  all  times  herein  mentioned  been  merely  a  dummy  and  nominee 
of  the  defendant  Coyle,  and  without  any  actual  interest  whatever 
himself  in  said  Provident  Society,  or  the  share  of  stock  now  standing 
on  its  books  in  his  name.  That  on  October  14,  1907,  Gilbert  delivered 
to  the  directors  a  letter  stating:    "I  hereby  tender  my  resignation 
as  a  member  of  the  board  of  directors  of  the  society.     That  said 
offer  to  resign  was  presented  to  the  board  at  its  meeting  on  October 
17,  1907,  whereupon,  on  motion,  the  said  board  unanimously  voted 
to  postpone  consideration  of  the  same.   That  on  October  25,  1907, 
Gilbert  addressed  and  delivered  to  the  board  a  communication  ad- 
dressed to  the  secretary  stating: 

"Altout  ten  days  ago,  at  the  request  of  Mr.  Coyle,  present  chatrman  of  the 
flnanee  committee  of  this  company,  I  sent  him  my  resignation  as  a  director  of 
this  company.  Since  then  condlttons  hare  so  materially  changed  that  I  feel 
It  my  duty  towards  this  company  and  its  policy  holders,  for  the  time  being 
at  least,  to  withdraw  such  resignation.  I  therefore  inform  you  that  I  do 
withdraw  such  resignation,  and  request  that  you  return  the  same  to  me." 

That  on  October  25,  1907,  the  secretary  of  the  defendant  return- 
ed to  Gilbert  his  original  letter  tendering  his  resignation,  and  stating: 

"In  this  connection,  I  may  state  that  your  resignation  has  not  been  accepted 
by  the  board  of  directors." 

That  on  and  continuously  subsequent  to  October  17,  1907,  said  Gil- 
bert has  attended  regular  and  special  meetings  6f  the  board  of  direc- 
tors, and  has  voted  as  a  director,  upon  all  questions  coming  before  the 
said  board,  without  any  objection  or  protest  coming  from  any  other 
member  of  said  board,  and  has  continued  to  be  and  act  as  such  di- 
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rector.  That,  notwithstanding  the  said  Gilbert's  withdrawal  of  his 
said  offer  to  resim,  and  such  continued  action  by  said  Gilbert  as  such 
director,  the  defendants  Coyle,  Grady,  McSorley,  Brumm,  Moore, 
Wurtz,  Sulger,  and  the  said  Phillips,  constituting  a  majority  of  said 
board,  in  pursuance  of  such  unlawful  conspiracy,  and  unlawfully  and 
illt^ly,  on  March  27,  1908,  with  full  knowledge  of  all  the  facts 
aforesaid  of  said  Gilbert's  withdrawal  of  his  said  offer  to  resign,  and 
over  the  protest  of  said  Gilbert,  adopted  a  resolution  at  a  special  meet- 
ings of  the  board  at  11  a.  m.  on  that  date  "that  the  resignation  of 
William  T.  Gilbert  be  accepted."  That  the  said  persons  then  consti- 
tuting a  majority  then  voteid  in  favor  of  said  resolution,  and  the  de- 
fend^ts  Woodruff,  Gilbert,  Vrooman,  Hubbard,  and  plaintiff  voted 
against  the  same.  That  the  defendant  Orlando  F.  Thomas  did  not 
vote  upon  the  said  resolution,  although  present,  and  the  defendant 
Edward  R.  Thomas  was  not  present.  That  the  defendant  Grady,  as 
president,  declared  the  resolution  carried  and  that  the  said  resignation 
of  said  Gilbert  had  been  accepted.  That  in  said  meeting  Gilbert  pro- 
tested in  every  way  against  the  action  of  the  board  and  said  resolu- 
tion, and  gave  all  of  said  defendants  full  notice  in  every  respect  of 
his  withdrawal  of  the  said  offer  to  resign.  That  on  March  27,  1908, 
at  2  o'clock  p.  m.,  the  said  persons,  in  pursuance  of  said  conspiracy, 
caused  a  second  special  meeting  of  the  board  of  directors  to  be  held. 
That  said  special  meeting  was  held  in  pursuance  of  a  notice  given  and 
dated  March  20,  1908,  wherein  and  whereby  the  said  meeting  was 
stated  to  be  called  for  the  purpose  of  filling  any  vacancies  in  the  board, 
and  for  the  consideration  of  any  further  resignations  that  may  be  of- 
fered. That  at  the  date  of  said  notice  no  vacancies  existed  in  the  said 
board.  That  at  2  p.  m.  on  said  date  said  Gilbert  appeared  and  pro- 
tested against  the  failure  of  the  defendant  Vrooman  as  secretary  of 
the  said  company  to  call  his  name  upon  the  roll  call  as  a  director, 
and  delivered  to  the  members  of  the  said  board  of  directors  then 
present  a  protest  in  writing  against  the  said  alleged  acceptance  of  his 
resignation.  That  the  president  and  secretary  refused  to  recognize  the 
defendant  Gilbert  as  a  director  at  the  said  meeting,  and  that  upon  mo- 
tion of  the  defendant  Moore,  seconded  by  the  defendant  Brumm,  the 
following  resolution  was  by  a  vote  of  said  eight  persons  purported  to 
be  adopted  and  passed  by  said  board : 

"Remlved,  that  James  B.  O'Keefe,  of  254  Fulton  Street,  Brooklyn,  New 
Tork,  be  elected  a  director,  vice  William  T.  Gilbert,  realsned." 

That  at  the  time  of  the  defendant  O'Keefe's  said  alleged  election 
defendant  Gilbert  remained,  and  still  remains,  a  director.  That  there 
was  no  vacancy  in  the  said  board,  and  the  alleged  election  of  said 
O'Keefe  was  wholly  illegal  and  void.  That  nevertheless  the  said 
O'Keefe  pretended  to  act  and  is  now  acting  as  a  director  of  said' 
society,  and  the  defendant  Gilbert  is  excluded  by  the  said  defendants 
from  exercising  his  rights  and  privileges  as  a  director.  That  the 
terms  of  office  of  the  defendants  Coyle,  Grady,  and  Wurtz  will  expire 
on  April  2,  1908,  at  which  time,  in  accordance  with  the  by-laws,  an 
annual  meeting  of  the  stockholders  thereof  will  be  held  for  the  pur- 
pose of  electing  three  directors  to  take  the  places  of  said  retiring  di- 
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rectors.  That  a  large  majority  of  the  stockholders  are  opposed  to  the 
said  Coyle,  and  will  vote  at  said  annual  meeting  favor  of  the  nom- 
inees as  directors  wholly  independent  of  the  influence  and  directions 
of  said  Coylc.  That  the  defendants  Woodruff,  Vrooman,  Hubbard. 
Gilbert,  and  plaintiff  are  not  subject  to  the  influence  or  directions  of 
said  Coyle.  That  they,  with  the  three  new  directors  to  be  elected,  will 
constitute  a  majority  of  said  board,  and,  under  the  by-laws,  have  the 
power  to  elect  new  officers  therein  in  the  places  of  Grady  as  president 
and  Coyle  as  vice  president  That  if  the  defendant  O'Keefe  continues 
to  act  as  director,  and  the  said  defendants  continue  to  exclude  Gilbert 
from  so  acting,  the  said  Coyle,  in  pursuance  of  such  conspiracy  and 
agreement,  will  be  able  and  actually  will  control  the  affairs  and  man- 
agement of  the  society,  notwithstanding  the  election  of  three  new 
directors  by  the  stockholders  on  April  2d,  and  will  re-elect  himself  as 
vice  president  and  Grady  as  president,  to  the  great  and  irreparable 
damage  of  the  plaintiff  and  other  stockholders  and  of  the  policy  hold- 
ers of  the  said  society.  That,  in  pursuance  of  said  conspiracy,  the  said 
persons  at  the  special  meeting  of  the  board  of  directors  held  at  2  p.  m. 
on  March  27th  caused  John  W.  Phillips  to  tender  his  resignation  as  a 
director,  and  the  said  board  to  accept  the  same,  and,  in  pursuance  of 
said  conspiracy,  caused  a  further  special  meeting  of  said  board  to  be 
held  at  10  a.  m.  on  March  28th.  That  said  Coyle  presented  to  said 
meeting  a  tender  of  his  resignation  as  director  for  the  term  ending 
April  2d.  That  at  said  meeting  Coyle,  Grady,  McSorley,  Brumm, 
Moore,  Wurtz,  Sulger,  and  O'Keefe  voted  in  favor  of  the  election  of 
Coyle  to  fill  the  vacancy  created  by  the  resignation  of  Phillips,  where- 
upon Coyle's  resignation  for  the  term  ending  April  2d  was  accepted. 
That,  in  further  pursuance  of  said  conspiracy,  the  said  defendants  in- 
tended, and  will,  unless  enjoined  from  so  doing,  hold  a  second  special 
meeting  of  the  board  on  March  30th  at  2  p.  m.,  and  elect  the  defend- 
ant Wurtz  for  the  term  extending  until  1909,  which  they  will  cause 
to  be  created  by  the  resignation  of  some  other  of  the  parties  to  such 
conspiracy.  That,  in  further  pursuance  of  such  conspiracy,  defendant 
Grady,  as  president,  has  caused  further  special  meetings  of  said  board 
to  be  called  for  March  30th  at  11  a.  m.  and  2  p.  m.,  respectively,  for 
the  purpose  of  acting  on  any  resignations  that  may  be  offered  and 
filling  any  vacancies  that  may  exist,  and  that  defendants,  unless  en- 
join^, will  at  said  special  meeting  elect  the  defendant  Grady  to  fill 
a  vacancy  in  said  board  for  a  term  of  one  or  two  years,  created  by 
the  resignation  of  one  of  said  defendants,  who  now  holds  a  director- 
ship for  a  term  which  will  not  expire  until  1909  or  thereafter.  That 
said  defendants  arc  each  demanding  and  collecting  $10  for  attendance 
at  each  of  said  special  meetings.  That  said  special  meetings  are  be- 
ing held  and  will  be  held  unlawfully  and  fraudulently  for  the  private 
interests  of  said  Coyle  and  for  the  carrying  out  of  said  conspiracy,  and 
not  for  the  purposes  of  said  corporation  whatever.  That  no  business 
of  the  socie^  has  been  transacted  or  will  be  transacted  at  said  special 
meetings  called  in  the  future,  except  the  alleged  acceptance  of  resig- 
nations and  election  of  directors  to  fill  vacancies.  That  the  said 
Provident  Society  has  in  force  approximately  $80,000,000  of  life  in- 


Sup.  Ct.)     UOIS  V.  PROVIDENT  8ATINOS  LIFE  ASSUB.  BOCIETT.  63 

surance.  That  all  directors  of  the  society  are  under  obligation  faith- 
fully to  serve  the  interests  of  the  corporation  and  stock  and  policy 
holders,  and  to  refrain  from  serving  their  private  interests.  That  none 
of  said  defendants,  other  than  said  Coyle,  has  any  actual  interest  in 
the  corporation.  That  said  Coyle  has  not  visited  the  office  of  said  cor- 
poration during  his  whole  term  of  office  as  one  of  its  directors  on  an 
avera^  of  more  than  once  a  week.  That,  in  further  pursuance  of  said 
conspiracy,  the  said  Coyle  has  caused  a  salary  of  $18,000  per  year  to 
be  paid  to  him  by  the  said  society  as  salary  as  its  vice  president,  not- 
withstandin|f  the  fact  that  he  has  devoted  substantially  no  time  to  the 
conduct  of  its  affairs.  That  plaintiff  has  no  adequate  remedy  at  law, 
and  that,  unless  the  relief  asked  is  granted  to  him  by  this  court,  he  will 
be  irreparably  injured,  and  the  said  Provident  Society,  and  all  its 
stockholders  and  policy  holders,  will  be  likewise  irreparably  damaged 
and  injured.  Wherefore  he  demands  Judgment  (1)  enjoining  and  re- 
straining the  defendant  James  B.  O'lCieefe  from  assuming  in  anyway 
whatever  to  hold  himself  out  or  to  do  any  act  or  thing  to  take  any  ac- 
tion whatsoever  as  a  director  of  the  Provident  Savings  Life  Assur- 
ance Society  of  New  York;  (2)  enjoining  and  restraining  the  defend- 
ants Coyle,  Grady,  McSorley,  Bnimm,  Moore,  Wurtz,  Sulger,  and 
Vroomau,  and  each  of  them,  from  allowing  or  permitting  the  defendant 
James  B.  O'Keefe  to  do  any  act  or  thing  as  a  director  of  said  society; 
(3)  enjoining  the  defendants  Coyle,  Grady,  McSorley,  Brumm,  Moore," 
Wurtz,  Sulger,  Vrooman,  and  O'Keefe,  and  each  of  them,  from  refus- 
ing to  permit  and  allow  the  defendant  William  T.  Gilbert  to  act  in 
every  way  as,  and  to  ^ercise  all  the  rights  and  privileges  of,  a  di- 
rector of  the  defendant  society ;  (4)  annulling  and  declaring  null  and 
void  the  alleged  election  of  the  defendant  James  B.  O'Keefe  on 
March  27,  1908,  as  a  director  of  said  society. 

Upon  this  complaint  and  voluminous  affidavits,  an  order  was  entered 
restraining  the  defendants  Coyle,  Grady,  McSorley,  Brumm,  Moore, 
Wurtz,  Sulger,  and  Vrooman,  and  each  of  tfiem,  pending  the  trial 
of  this  action,  from  allowing  or  permitting  any  person  to  do  any  act 
or  thing,  or  to  assume  to  act  as  a  director  of  tiie  socie^,  in  the  place 
of  or  as  the  successor  of  William  T.  Gilbert,  and  enjoining  each  of 
said  individual  defendants  and  the  defendant  society,  and  each  and 
every  of  its  directors  and  officers,  pending  the  trial  of  this  action, 
from  refusing  to  permit  and  allow  the  defendant  Gilbert  to  act  in 
every  way  as,  and  to  exercise  all  the  rights  and  privileges  as,  a  di- 
rector of  the  said  society.  From  said  order,  the  society  and  the  de- 
fendants Coyle,  Grady,  Brumm,  Moore,  Wurtz,  Sulger,  and  McSorley 
appeal. 

Section  603  of  the  Code  of  Civil  Procedure  provides  that: 

"Where  It  appears  from  the  complaint  that  the  plaintiff  demands,  and  Is 
entitled  to,  a  Judgment  against  the  defendant  restraining  the  commission  or 
c-ontinuance  of  an  act,  the  commission  or  continuance  of  which  during  the 
pendency  of  the  action,  would  produce  Injury  to  the  plaintiff,  an  injunction 
order  may  be  granted  to  restrain  it.  The  case  provided  for  In  this  section 
is  described  in  this  act,  as  a  case  where  the  right  to  an  injunction  depends  np- 
OD  the  nature  of  the  action." 
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Section  604  provides  that : 

"In  either  of  the  following  cases,  an  Injunction  order  may  also  be  granted 
in  an  action:  (1)  Wliere  it  appears  by  affidavit,  that  the  defendant,  dnrlng 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to  be  done,  or 
threatens,  or  Is  about  to  do  or  to  procure  or  suffer  to  be  done,  an  act  in 
violation  of  the  plaintiff's  rlfi^ts  respecting  the  subject  of  the  action,  and  tend- 
ing to  rendw  the  Judgment  ineffectual,  an  injunction  order  may  be  granted 
to  restrain  him  th^efrom." 

It  is  under  one  or  the  other  of  these  two  provisi<»i5  of  the  Code 
alone  that  the  order  appealed  from  can  be  justified.    It  is  for  that 

reason  that  it  has  been  deemed  necessary  to  make  so  voluminous  a 
resume  of  the  complaint  herein,  in  order  to  determine  whether  the 
plaintiif  has  brought  himself  within  the  prescribed  conditions.  It  is 
apparent  from  the  papers  in  the  case  that  there  exists  a  desperate  fight 
for  the  control  of  this  insurance  company,  made  possible  by  the  fact 
that  it  is  a  domestic  stock  corporation,  that  its  directors  are  elected  by 
the  stockholders,  and  that  their  terms  of  office  expire  at  different  pe- 
riods. When  Mr.  Coyle  entered  into  his  contract  for  the  purchase  of 
sufficient  shares  of  stock  to  control  the  corporation,  under  the  obliga- 
tion upon  his  part  to  pay  $100,000  in  cash  and  $1,000,000  on  notes 
secured  by  the  shares  of  stock  as  collateral,  he  received  eight  shares 
for  the  purpose  of  qualifying  eight  directors  who  would  constitute 
a  majority  of  the  board.  Having  defaulted  upon  his  obligations  to 
pay,  the  holders  of  those  shares,  as  collateral  to  his  obligations,  have 
caused  the  same  to  be  sold,  and  the  present  holders  of  such  shares 
would  control  the  corporation  and  could  elect  directors  representing 
them,  were  it  not  for  the  fact  that  only  three  regular  vacancies  fell  in 
at  the  time  of  the  annual  meeting.  If  Mr.  Coyle  could  succeed  in  hold- 
ing eight  directorships  which  did  not  expire  at  said  meeting,  he  would 
still  remain,  at  least  for  a  year,  in  control  of  the  corporation,  although 
owning  and  controlling  only  eight  shares  out  of  a  total  capital  stock 
of  1,250  shares.  Thus,  by  reason  of  the  peculiar  situation,  the  inter- 
ests of  the  policy  holders  represented  by  $80,000,000  of  outstanding 
insurance  would  be  in  the  hands  of  a  majority  of  the  board  of  directors, 
none  of  whom  were  policy  holders  and  who  represent  but  eight  shares 
of  stock  as  against  1,^2  opposed  to  their  management. 

Realizing  the  possible  results  of  such  a  situation,  not  only  to  the 
owners  of  the  vast  majority  of  the  stock  of  the  corporation,  but  to 
the  holders  of  policies  of  insurance  therein,  appreciating  that  this 
struggle  is  one  for  the  financial  control  of  the  corporation  as  a  busi- 
ness proposition,  regardless  of  its  character  as  an  insurance  company, 
and  the  rights  of  the  policy  holders  and  their  proposed  beneficiaries, 
we  have  examined  this  case  with  the  gravest  concern  in  the  attempt  to 
discover  whether  a  case  is  presented  for  the  interposition  of  a  court 
of  equity.  Reduced  to  its  ultimate  analysis,  the  plaintiff,  a  stockhold- 
er, asks  a  court  of  equity  to  determine  that  one  man  is  a  director  of  the 
corporation  of  which  plaintiff  is  a  stockholder,  and  that  another  man 
is  not.  He  asks  that  the  court  enjoin  one  man  from  acting  as  a  direc- 
tor, to  enjoin  the  majority  of  the  board  from  permitting  him  to  act 
as  a  director,  and  to  enjoin  the  majority  of  the  board  from  refusing 
to  permit  and  allow  the  other  man  to  act  as  a  director.  The  order  ap- 
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pealed  from  grants  the  relief  demanded  by  the  complaint,  and  not  only 
enjoins  the  majority  of  the  board,  but  the  defendant  company  and 
each  and  every  of  its  directors  and  officers,  from  refusing  to  permit 
and  allow  tlie  defendant  Gilbert  from  acting  as  a  director.  In  other 
words,  stripping  the  complaint  of  its  verbiage  and  its  charges  of  con- 
spiracy, a  court  of  equit^  is  asked  to  determine  the  title  to  office  of 
a  director  of  a  corporation.  Irrespective  of  the  merits  of  the  con- 
troversy! and  r^^ardless  of  the  possible  consequences,  we  must  deter- 
mine first  whether  the  court  has  jurisdiction.  If  it  has  not,  we  have  no 
business  to  consider  the  merits,  and  may  not  be  swayed  by  the  con- 
sequences. It  may  be  noted,  further,  that  this  is  not  an  action  brought 
by  either  of  the  claimants  to  the  office  in  dispute,  but  is  brought  by  a 
stockholder  for  the  purpose  of  determining  such  rival  claim.  For  such 
an  action  no  precedent  is  cited,  either  at  law  or  in  equity. 

In  People  v.  Albany  &  Susquehanna  R.  R.  Co.,  67  N.  Y.  161,  the 
court  said: 

"ElecUona  to  office,  wbether  pobllc  or  corporate^  wen  never  In  En^and  nor 
In  this  state,  np  to  the  date  of  the  Code,  matters  of  equitable  consideration. 
They  dep«ided  only  npon  legal  hiqnlrles  and  legal  prtnclplea,  and  no  instance 
can  be  found  In  which  title  to  office  has  been  dealt  with  by  the  courts  on 
any  other  basis.  A  few  cases  In  which  this  rale  has  been  recognized  rather 
than  expressly  decided  may  be  referred  to:  Tappan  v.  Gray,  9  Paige,  507, 
affirmed  7  Hllt,  2S&;  Mlckles  t.  Rochester  City  Bank,  11  Paige,  124,  42  Am. 
Dec.  108 ;  People  v.  Utlca  Insurance  Company,  2  Johns.  Ch.  371 ;  Attorney 
General  t.  Bank  of  Niagara.  Hopk.  Cb.  3M;  Mott  v.  Connolly,  90  Barb.  516; 
Attj.  Gen.  T.  Glarcndim,  17  Tes.  Jr.  401.  Tba  iKttet  cases,  Indeed,  go  further, 
and  deny  the  Jnrisdictlon  of  the  couTts  of  equity  in  regard  to  the  election  or 
remoTsl  of  any  description  of  corporators  or  In  aid  of  proceedings  by  Informa- 
tion in  the  nature  of  quo  warranto  In  courts  of  law,  thus  showing  that  no 
form  Qt  equitable  relief  conld  be  founded  on  a  disputed  title  to  corporate 
offica  Tbo  Code  has  introduced  no  diange  hi  this  rule." 

In  People  ex  rel.  Corscadden  v.  Howe,  177  N.  Y.  499,  69  N.  E. 
1114,  66  L.  R.  A.  664,  CuUen,  J.,  said: 

"Having  determined  that  the  attempted  removal  of  Mr.  Corscadden  from 
his  office  as  superintendent  of  the  penitentiary  was  Illegal,  the  only  qaestion 
which  remains  to  be  decided  in  tiie  injunction  action  Is  whether  such  an  ac- 
tion can  be  maintained.  We  are  of  the  opinion  that  it  cannot.  As  early  as 
the  case  of  l^ppan  t.  Gray,  9  Paige,  507,  it  was  held  by  the  chancellor  that 
the  court  of  chancery  had  no  Jurisdiction  to  enjoin  at  the  suit  of  the  Incum- 
bent of  an  office  the  intrusion  of  a  hostile  claimant  Illegally  appointed  to  the 
office.  This  decision  was  unnnimoudy  affirmed  by  the  Court  of  Errors.  7 
mil,  280.  *  •  •  The  doctrine  declared  In  Tappan  v.  Gray  has  lieen  almost 
invariably  followed  In  this  state;  there  being  only  one  reported  case  to  the 
contrary.  •  •  •  The  exception  referred  to  Is  Palmer  v.  Foley,  45  How. 
I'rac.  110.  •  •  •  We  are  not  Impressed  with  the  theory  on  which  the 
superior  court  upheld  the  action.  •  •  •  Eels  v.  Rohde,  84  Hun,  ICI,  was 
an  action  between  a  church  and  certain  persons  claiming  to  be  trustees  who 
it  was  sought  to  enjoin  from  acting  as  such.  The  Jurisdiction  of  the  court 
to  grant  the  Injunction  seems  to  hare  been  upheld  on  the  theory  that  the 
church  itself  had  recognized  the  plainUIb  as  trustees,  and  not  the  defend- 
fints.  Indeed,  the  principle  that  a  court  of  equity  will  not  entertain  Jurisdic- 
tion over  contests  to  public  office  has  been  so  fully  recognized  in  this  state 
that  there  seems  to  be  no  direct  authority  in  this  court  on  the  question, 
though  several  instructive  cases  nuiy  be  found— citing  People  v.  Albany  & 
Susquehanna  R.  R.  Co.,  supra,  and  other  cases.  •  •  •  If  ever  public  con- 
venience would  have  authorized  the  intervention  of  equity  in  a  controversy 
beyond  its  cognizance,  that  controversy  was  the  one  passed  on  by  this  court 
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In  People  r.  Albany  &  Susquehanna  B.  R.  Co.,  'where  a  war  of  injunction*  had 
caused  In  a  part  of  the  state  no  small  degree  of  public  disorder,  yet  the 
court  there  held  that  no  case  of  equitable  cognizance  was  presented." 

In  Washington  Lighting  Company  v.  Dimmick,  41  App.  Div.  596, 
58  N.  Y.  Supp.  682,  the  action  was  to  enjoin  defendants  from  repre- 
senting themselves  to  be  the  officers  of  the  company  or  interfering  with 
its  business  or  property.  The  defendants  concededly  had  been  the 
president  and  treasurer  of  the  company.  The  controversy  was  whet^i- 
er  they  were  still.  The  court  at  Special  Term  held  that  section  1948 
of  the  Code  of  Civil  Procedure  provides  the  form  of  remedy  appn^ri- 
ate  to  such  a  case  as  this,  where  the  corporation  is  a  domestic  one. 
A  court  of  equity  has  no  inherent  power  to  try  the  disputed  title  to 
corporate  office,  and  to  enjoin  one  in  possession  from  the  exercise  of 
its  functions  at  the  suit  of  a  rival  claimant.  Such  may  be  done  and 
judgment  of  ouster  rendered  only  in  an  action  of  quo  warranto  in- 
stituted by  the  Attorney  General  in  the  name  of  the  people.  While 
this  action  purports  in  its  title  to  be  brought  by  the  corporation,  it  is 
in  reality  a  contest  of  rival  claimants  for  its  control,  and  it  is  conse- 
quently the  kind  of  an  action  that  it  was  there  said  could  not  be  main- 
tained. This  court  said : 

"We  think  the  court  below  was  right  In  denying  this  motion  upon  the 
ground  stated  in  the  opinion  of  the  learned  judge  who  heard  the  application.** 

The  learned  counsel  for  the  respondent  admits  the  general  rule 
that  a  court  of  equity  will  not  take  jurisdiction  of  a  case  for  the  sole 
purpose  of  determining  title  to  office,  but  daims  the  benefit  of  anoth- 
er rule,  which  is  that,  where  a  court  of  equity  has  jurisdiction  of  a 
case  upon  some  reco^ized  equitable  ground,  then,  as  incidental  to 
said  jurisdiction,  it  will  not  hesitate  to  determine  the  question  as  to 
who  is  the  rightful  owner  of  title  to  the  office  in  question,  either  for  the 
purpose  of  interlocutory  or  final  relief. 

If  it  be  conceded  that  such  rule  has  the  support  of  authority,  the 
complete  answer  is  that  in  the  case  at  bar  there  is  no  opportunity  for 
its  application.  The  complaint  in  this  action,  brought  by  a  stockhold- 
er, sets  forth  no  facts  stating  a  cause  of  action  cognizable  in  a  court 
of  equity.  Nothing  is  sou^t  to  be  determined  but  the  title  to  the 
office  of  one  director.  The  order  enjoins  a  person,  a  de  facto  director, 
under  color  of  an  election,  from  acting  as  such,  and  commands  the 
recognition  of  another  person  whose  resignation,  under  color  of  the 
action  of  the  board,  has  been  accepted,  and  this  is  all. 

I  do  not  think  that  the  plaintiff  is  entitled  to  bring  the  action  at  bar, 
nor  do  I  think  that  the  action  ts  cognizable  in  equity.  It  is  not  an 
action  in  quo  warranto,  nor  is  it  a  summary  proceeding  to  determine 
the  election  of  directors,  and  therefore  the  order  appealed  from,  not 
being  authorized  by  either  section  603  or  section  604  of  the  Code  of 
Civil  Procedure,  heretofore  cited,  must  be  reversed,  with  $10  costs 
and  disbursements,  and  the  application  denied,  with  910  costs  and  dis- 
bursements. All  concur. 
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PSX>FtiB  ex  rd.  McOARREN  t.  DOOUNO  et  al.,  Election  Gom'ra. 

(Btiprane  Otmrt;  Special  Term,  S^togs  County.  July*  1908..) 

1.  BlECTIONS— I^ECrnON  OFFICERS—APPOUmnSKl^STATnTOBT  Fbovibionb. 

Under  election  Law,  Laws  1806,  p.  000,  c.  900.  f  12,  as  amaided  by 
LawB  1001,  p.  232,  c.  90,  and  Lews  1904,  p.  141,  c.  70.  passed  In  pur- 
suance of  Const  art  2,  {  6,  providing  that  election  officers  In  tlie  city  of 
N0W  York  shall  be  appointed  from  lists  authenticated  and  filed  by  the 
<^airman  of  the  executive  committee  of  the  county  committee  of  the 
party,  and  that,  if  more  than  one  list  shall  be  submitted  In  the  name  of 
the  same  pidltlcal  party,  only  that  list  shsll  be  accepted  which  Is  an* 
thttitlcated  by  the  officer  of  the  foctlon  or  section  the  party  which  was 
organized  as  r^lar  by  the  last  preceding  state  convention  of  such  par- 
ty, where  a  list  Is  authwitlcated  and  filed  by  the  chairman  of  the  execii- 
tlve  committee  df  the  county  committee  of  a  party,  elected  and  chosen 
pursuant  to  Primary  Election  Law,  Laws  1809,  p.  OdS,  c.  473,  as  ameuded. 
and  also  a  list  by  Uie  chairman  of  the  executive  committee  of  the  county 
committee  of  the  faction  or  section  of  the  party  organized  as  regular  by 
the  last  preceding  state  convention  of  such  party,  the  election  officers 
must  be  appointed  frMU  the  lattOT  list ;  section  12  making  the  state  con- 
vention of  the  party  the  Jndge  of  the  regularity  of  oppo^ng  factions  or 
Bectlons  within  the  party,  so  far  as  the  appointment  of  Section  olBxsen 
Is  cracemed. 

[Ed.  Xote,r-FQr  cases  In  point,  see  Cent  Dig-  ToL  IS,  Blectioui,  |  46L] 
3.  Sua. 

Under  Primary  Election  Law,  Laws  1899,  p.  09S.  c.  473,  1 10,  providing 
that  conventions  sball  decide  all  questions  of  contested  seats,  the  duty  of 
the  court  Is  to  ascertain  whether  the  action  ot  a  convention  in  refusing 
to  seat  delegates,  deciding  that  certain  contestants  were  the  regularly 
sleeted  delegates,  was  authorized,  and  If  the  convention  had  authority,  but 
abnsed  tt^  the  remedy  Is  not  with  the  coort,  but  with  the  votera. 

Application  by  the  people,  on  the  relation  of  Patridc  H.  McCarrcn, 
for  a  peremptory  writ  of  mandamus  commanding  John  T.  Dooling 
and  others,  constituting  the  board  of  elections  of  the  city  of  New 
York,  to  appoint  the  Democratic  members  of  the  various  boards  of 
election  officers  in  the  county  of  Kings  from  the  lists  authenticated  and 
filed  by  relator,  as  chairman  of  the  executive  committee  of  the  Dem- 
ocratic county  committee  in  the  county  of  Kings.  Application  denied. 

Order  reversed  128  App.  Div.  1,  118  N.  Y.  Supp,  71. 

Pearsall,  Kapper  &  Pearsall  (Isaac  M.  Kapper,  of  coimsel),  for  re- 
lator. 

Francis  K.  Pendleton,  Corp.  Counsel  (Terence  Farley,  of  counsel), 
for  respondent  board  of  elections. 

James  C.  Church  and  Lewis  h.  Ddafield>  for  resp(»idents  Williams 
and  Delaney. 

•  KELLY,  J.  Section  18  of  the  election  law  (chapter  909,  p.  900, 
Laws  1896,  as  amended  by  chapter  95,  p.  232,  Laws  1901,  and  chap- 
ter 70,  p.  141,  Laws  1904)  provides  for  the  appointment  of  election 
officers  to  serve  at  primary  and  general  elections  in  the  various  elec- 
tion districts  in  the  state.  The  duty  of  providing  such  election  offi- 
cers is  devolved  upon  the  Legislature  by  section  6  of  article  2  of  the 
Constitution,  and  the  method  by  which  such  officers  shall  be  selected 
is  left  in  the  control  of  the  Legislature,  subject  only  to  the  provisol 
diat  in  making^  such  appointment  each  of  the  principal  political  par* 
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ties  in  the  state  shall  have  equal  representation.  In  compliance  with 
the  constitutional  mandate,  and  in  order  to  give  to  each  party  repre- 
sentation on  the  election  boards,  the  Legislature  provides  for  the 
nomination  of  such  officers  by  the  duly  accredited  representatives  of  the 
two  principal  political  parties,  such  nomination  to  be  made  by  filing 
authenticated  lists  with  the  appointin£f  power — in  the  city  oi  New 
York,  the  board  of  elections.  It  is  provided  in  section  12: 

"In  the  city  of  New  Yotk,  audi  lists  shall  be  authenticated  and  flled  by  the 
chairman  of  the  executtre  committee  of  the  county  committee  of  the  party 
In  the  respective  counties  within  such  city ;  in  other  cities,  by  the  chairman  or 
secretary  of  the  general  dty  committee  of  such  party,  if  there  be  such  a 
committee,  or  if  not,  then  by  the  oorrespondlng  officer  of  any  committee  per- 
forming the  usual  functions  of  a  city  or  county  committee:  provided  however, 
l^t  if  In  any  dty  more  than  one  such  list  be  submitted  In  the  name  or  on 
behalf  of  the  same  political  party,  only  that  list  can  be  accepted  whldi  is  an- 
tlientlcated  by  the  proper  offleer  or  offlcers  of  the  factl(Hi  or  section  of  such 
party,  which  was  organized  as  regular  by  the  last  preceding  state  conven* 
tlon  of  Budi  party;  or.  where  no  such  convention  has  been  held  within  the 
year,  by  the  proper  officer  of  the  faction  or  section  of  said  party,  which,  at 
the  time  of  the  flllog  of  said  list  Is  recognized  as  regular  by  the  state  com- 
mittee of  such  party,  which  was  organized  by  or  pursuant  to  the  directim  oC 
tb»  last  preceding  state  conrentlon  of  racb  par^." 

On  June  23,  1908,  the  relator,  as  the  chairman  of  the  executive 
committee  of  the  county  committee  of  the  Democratic  Party  in  Kings 
county,  authenticated  a  list  as  required  by  section  12,  and  attempted 
to  file  it  with  the  board  of  elections,  the  statute  requiring  the  filing  of 
such  list  not  later  than  the  1st  day  of  July  in  each  year;  but  the 
board  of  elections  refused  to  receive  or  file  such  list  or  to  appoint  the 
nominees  of  the  relator,  upon  the  ground  that  the  last  state  conven- 
tion of  the  Democratic  party  had  organized  as  regular  a  faction  or 
section  of  the  Democratic  Party  in  Kings  county  of  which  one  George 
V.  S.  Williams  is  chairman.  The  relator  applies  for  a  mandamus 
compelling  the  acceptance  and  filing  of  the  list  authenticated  by  him, 
and  restraining  the  board  of  elections  from  accepting  other  lists  or 
making  appointments  therefrom.  The  faction  or  section  recognized 
by  the  state  convention  has  also  presented  a  list  authenticated  by  John 
H.  Delaney,  who  makes  oath  that  he  is  the  chairman  of  the  executive 
committee  of  the  county  committee  of  such  faction  or  section. 

There  is  no  question  mat  the  relator  is  the  chairman  of  the  executive 
committee  of  the  Democratic  county  committee  in  Kings  county,  reg- 
ularly elected  and  chosen  pursuant  to  the  provisions  of  the  primary 
election  law  (chapter  473,  p.  968,  Laws  1899,  as  amended).  Neither 
is  there  any  question  that,  at  the  last  state  convention  of  the  Dem- 
ocratic Party,  held  in  New  York  City  on  April  14,  15,  and  16,  1908, 
that  body  refused  to  seat  the  relator  and  his  associates  from  several 
of  the  assembly  districts  in  Kings  county  as  delegates,  deciding  that 
certain  contestants  were  the  regularly  elected  delegates  to  the  state 
convention,  or  that  the  convention  passed  a  resolution  in  the  following^ 
language: 

"Whweas,  tbex«  are  two  sectiinu,  groups,  or  factions  of  the  Democratle 
Par^  In  Kings  county,  and  for  the  welfare  of  the  party,  the  stamp  or  seal 
of  regularity  should  be  placed  upon  one  section,  group,  or  faction,  to  the  end 
pArty  harmony  may  inerall,  reaolred  tiut  this  state  c(»iTention  of  the 
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Democratic  Party  organizes  and  recognizes  as  the  regular  Democratic  Party 
In  Kings  comity  the  section,  grouis  or  faction  of  the  party  known  as  tbe 
'Kings  County  Democratic  Party  of  which  body  QeorgeV.  S.  Williams  is  chair- 
man of  the  county  general  committee,  and  directs  the  Democratic  state  com- 
mittee and  requests  all  public  officials  to  recognize  the  said  the  Kings  County 
Democratic  Party  as  tlie  regular  Democratic  Party  of  the  county  of  Kings." 

It  appears  that  George  V.  S.  Williams  is  the  chairman  of  the  coun- 
ty committee  of  an  organizaticm  known  as  the  "Kings  County  Dem- 
ocratic Party,"  which,  it  is  all^^  in  an  affidavit  submitted  by  Mr. 
Oelaney,  has  maintained  a  county  organization  in  Kings  county  since 
1906,  and  which  unsuccessfully  contested  the  primary  election  of 
March,  1908,  with  the  relator.  Mr.  Williams,  who  is  named  in  the 
resolution  of  the  state  conventuon,  submits,  no  affidavit ;  but  Mr.  De- 
laney,  who  makes  the  affidavit  on  behalf  of  the  so-called  Kings  Coun- 
ty Democratic  Party,  makes  oath  that  the  regularity  of  the  primary 
ejection  and  the  validity  of  the  returns  were  contested,  not  before  the 
courts,  but  before  the  state  convention,  and  that  the  latter  body  decid- 
ed against  the  relator. 

I  think  the  question  turns  entirely  upon  the  interpretation  of  the 
language  quoted  from  section  12  of  the  election  law.  The  Legislature 
was  empowered  by  the  Constitution  to  prescribe  the  method  by  which 
the  election  officials  should  be  selected.  They  could  have  provided  for 
their  selection  in  many  different  ways.  They  have,  I  think,  made  the 
state  c<nivention  of  the  party  the  judge  of  the  regularity  of  opposing 
factions  or  sections  within  die  party  in  the  cities  of  the  state,  so  far 
as  the  nomination  or  selection  of  these  election  officials  is  concerned. 
With  the  wisdom  of  the  method  selected  the  courts  have  nothing  to  do. 
The  provision  of  section  12  appears  to  be  clear.  The  state  convention, 
for  this  purpose,  is  given  the  power  to  decide.  This  section  12,  in 
its  present  form,  was  re-enacted  by  amendment  in  1904,.  five  years 
after  the  enactment  of  the  primary  election  law.  I  cannot  agree  with 
the  learned  counsel  for  the  relator  that  it  is  repealed  by  the  primary 
election  law,  or  that  it  is  inconsistent  with  the  primary  election  law 
from  a  legal  standpoint,  however  anomalous  the  situation  may  be  of 
having  one  legal  county  orj^izaticni,  supreme  and  representative  in 
character,  in  party  matters  in  the  locality,  and  yet  put  aside  in  the  im- 

?ortant  matter  of  selecting  election  officers  by  a  state  convention  in 
avor  of  a  faction  defeated  at  the  regular  primary  election.  The  Leg- 
islature created  the  county  committee  and  gave  it  the  powers  which  it 
possesses.  It  can  take  away  or  limit  those  powers,  and  apparently  it 
has  done  so.  It  could  have  provided,  if  it  had  seen  fit  to  do  so,  tliat 
the  election  officers  should  be  nominated  or  appointed  by  the  state  con- 
vention. Mr.  Justice  Gaynor  had  a  similar  matter  before  him  in  1896, 
in  People  v.  Gleason,  18  Misc.  Rep.  fill,  42  N.  Y.  Supp.  1084,  brought 
about  by  a  contest  between  Mayor  Gleason,  who  claimed  to  represent 
the  r^^Iar  organization  in  Long  Island  City,  and  a  contesting  faction 
which  had  secured  the  recognition  of  the  state  convention.  Judge  Gay- 
nor said : 

"The  scheme  of  the  election  law  seems  to  be  plain  enough,  ^e  reference 
to  the  party  Is  all  the  time  to  state  parties.  The  state  party  la  mode  up  of  local 
aectloos  or  segments,  Iwing  local  o^anlzatlona,  all  ctmoected  with  the  state 


70 


112  NEW  YORK  SUPPLEMENT 
and  146  New  York  Sta.te  Reporter 


(Sup.  Ct. 


party  organtzatlon.  Local  organizatlone,  not  connected  with  the  state  organi- 
zation, are  not  part  of  the  state  party.  Unity  of  political  fallh  In  state  politics 
iB  not  enough.  Actual  unity  in  state  party  organization  Is  essential.  Without 
the  latter,  a  local  organization,  however  numerous,  is  not  that  of  the  party. 
It  la  disconnected  from  the  party,  and.  in  the  case  of  rival  local  organizations, 
the  statute  lenrea  no  room  for  ddmte  in  respect  of  whicb  Is  in  the  party  and 
which  outside." 

This  decision,  as  suggested  by  the  learned  counsel  for  the  relator, 
was  made  before  the  enactment  of  the  primary  election  law,  which 
certainly  provides  methods  and  machinery  for  ascertaining  definitely 
who  are  the  representatives  of  the  party  in  the  location  where  it  is  in 
force ;  but  apparently  the  state  convention,  by  virtue  of  the  express 
legislative  command,  is  supreme  in  this  matter  of  nominating  the 
election  officials  who  have  charge,  not  cmly  of  the  local  primaries, 
but  also  the  election  of  public  officers  whose  jurisdiction  extends  to 
other  counties  or  throughout  the  state,  and  this  important  provision 
is  distinctly  re-enacted,  although  the  Legislature  knew  at  the  time  of 
the  provisions  of  the  primary  election  law.  The  policy  of  the  Legis- 
lature in  looking  on  the  organization  of  a  party  in  a  given  locality 
with  reference  to  its  relations  to  the  state  organization  was  also  dis- 
cussed by  the  General  Term  in  the  First  Department  in  1879  in  the 
contest  between  the  Irving  Hall  and  Tammany  Hall  organizations. 
The  original  act  of  1872  (chapter  675,  p.  1573,  Laws  1873)  providing 
for  the  appcnntment  of  election  officers  was  under  examination,  and 
in  that  case,  as  in  the  case  before  Mr.  Justice  Gaynor,  it  was  held  that 
the  organization  and  membership  of  a  party  must  be  regarded,  not 
as  a  legal  body,  but  as  a  general  party  organization.  People  v.  Wheel- 
er, 18  Hun,  640.  Of  course,  this  was  long  before  the  enactment  of  the 
election  law  considered  by  Judge  Gaynor  and  the  primary  law  of 
1899 ;  but  the  reference  to  the  state  as  a  whole  appears  to  have  been 
continued,  and  in  fact  in  the  primary  law  it  is  provided  that  the  term 
"party"  shall  a|^ly  to  any  political  organization  which,  at  the  last 
preceding  election  of  a  Governor,  polled  at  least  10,000  votes  for  Gov- 
ernor. To  say  that  the  primary  election  law  terminates  factions,  and 
that  there -can  be  no  factions  or  sections  in  a  political  party  in  New 
York  City,  is,  I  think,  going  further  than  the  law  warrants. 

Nor  are  the  methods  pursued  by  the  state  convention  before  tlie 
court  for  review.  It  makes  no  difference  whether  the  court  acfrees 
with  the  procedure  by  which  the  relator  was  ousted  or  not.  The  re- 
lator in»sts  that  it  was  high-handed  and  unjust.  The  re^ndents  in- 
dulge in  abuse  and  recriminations  against  the  relator.  The  duty  of 
the  court  is  to  ascertain  whether  the  action  of  the  convention  was  au- 
thorized under  the  statute.  It  is  not  for  the  court  to  enact  statutes. 
If  the  convention  had  the  legal  authority  and  abused  it,  the  remedy  is 
not  with  the  courts  but  with  the  voters,  who  may  select  other  officials 
to  represent  them.  The  Legislature  has  made  the  convention  the 
judge  of  the  qualifications  and  eligibility  of  its  members.  "Each  con- 
vention shall  decide  all  questions  of  contested  seats."  Primary  Elec- 
tion Law,  Laws  1899,  p.  993,  c  473,  §  10.  I  repeat  that  it  is  not  for 
the  courts  to  say  whether  this  provision  is  wise  or  unwise,  or  whether 
it  is  in  accord  with  the  policy  of  "home  rule"  inaugurated  by  the 
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primary  law.  If  they  follow  the  procedure  laid  down  in  the  statute, 
the  courts  cannot  interfere.  In  Cfummings  v.  Bailey,  53  Misc.  Rep. 
142,  104  N.  Y.  Supp.  283  (affirmed  120  App.  Div.  892,  105  N.  Y. 
Supp.  1113,  appeal  dismissed  in  Court  of  Appeals,  April,  1908),  the 
state  committee  attempted  to  expel  the  representatives  from  Kings 
county  without  authority  given  by  statute  or  by  law,  and  the  contem- 
plated action  was  enjoined.  In  the  Coffey  Case,  164  N.  Y.  335,  58 
N.  £.  124,  the  Legislature  having  provided  for  a  representative  county 
committee,  that  body  attempted  to  expel  one  of  its  members,  and  again 
the  action  was  nullified  by  the  courts,  because  there  was  no  authority 
vested  in  the  committee  to  reject  duly  elected  delegates.  The  Hahn 
Case,  124  App.  Div.  427,  108  N.  Y.  Supp.  1051,  affirmed  192  N.  Y.- 

 ,  85  N.      1114,  proceeded  on  the  same  theory — lack  of  power  in 

the  committee  to  review  the  election  of  its  members.  In  the  case  at 
bar  the  proceedings  of  the  state  convention  are  not  under  review,  the 
respondents  invoke  the  express  language  of  section  12  of  the  election 
law  as  the  legislative  authority  for  the  action  of  the  state  oonvention, 
and  I  am  therefore  compelled  to  deny  the  application. 

The  motion  for  a  peremptory  writ  of  mandamus  is  denied. 


•  128  App.  Div.  1.) 

PEOPLE  ex  rel.  MeCARREN  r.  DOOLING  et  al..  ElectJon  Com'rs. 
(Supreme  Court,  Appellate  Dlvlston,  Secfmd  Department  July  28,  190S.) 

1.  BLEOnOIfS— SLBCnON  OVFTCCSS— AFFOmTHSHT—STATOTOBT  PKOVISIOHB. 

Election  law.  Laws  1886,  p.  900,  a  909,  I  1%  as  amended  by  Laws  1897. 
p.  277.  c.  379,  Laws  1886,  p.  960,  c.  83S,  Laws  1890,  p.  1380,  c.  630,  Laws 
1901,  p.  232,  c.  95,  and  LflwH  1904.  p.  141,  c.  70,  provides  that  election  of- 
ficers In  the  city  of  New  York  shall  be  appointed  from  lists  authenticated 
and  filed  by  the  chairman  of  the  executive  committee  of  the  county  com- 
mittee of  Uie  party,  and  that,  if  more  than  one  list  shall  be  submitted 
In  the  name  of  the  same  political  party,  only  that  list  shall  be  accepted 
which  Is  anth^tlcated  by  tiie  officer  of  the  faction  or  section  of  the  party 
which  was  organized  as  refnilar  by  the  last  preceding  state  convention  of 
such  party.  Primary  Election  Law,  Laws  1899.  p.  991,  c.  473,  S  9,  provides 
that  each  party  shall  have  a  general  committee  for  each  county,  except, 
that  in  the  city  of  New  York  there  may  be.  In  lieu  thereof  or  In  addi- 
tion thereto,  a  general  committee  for  each  county  wholly  therein,  and 
that  each  connty  or  city  committee  and  the  officers  thereof  shall  have  all 
the  power  and  perform  all  the  duties,  as  to  the  nomination  of  ofilcera 
to  serve  at  general  elections,  conferred  on  the  general  committee,  the  coun- 
ty committee,  the  city  committee,  or  the  officers  thereof,  given  to  any 
party  by  section  12  of  the  electiOQ  law,  and  that  all  memtwrs  of  gmeral 
committeea  shall  be  elected  at  the  prbnary  elecUoDs  on  the  annnal  primary 
day  of  each  year.  Bel4,  that  the  chairman  of  the  executive  committee 
of  a  county  committee  of  a  faction  or  section  of  a  party  oi^anlzed  as  reg- 
ular by  the  state  convention  could  not,  perforce  of  such  recognition  alone, 
present  a  list  of  election  officers  to  the  board  of  elections,  but  that  such 
county  committee  must  have  been  constituted  or  attempted  to  be  con- 
Btltnted  In  obedience  to  the  provisions  of  Primary  Ejection  Law,  {  9. 

2:  Sami— "Faction  os  Section." 

Where  a  county  committee  was  not  even  voted  for  and  made  no  con- 
test for  election  as  county  conmiltteemen  at  a  primary  election  conducted 
pursuant  to  Primary  Election  Law,  Laws  1899,  p.  968,  c  4T3.  no  "faction 
or  section'*  was  created  or  existed  to  give  the  state  convention  Jurisdic- 
tion, within  Electi(m  Law,  Laws  1880,  p.  900,  c.  909,  %  Ut,  aa  amended  by 
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Laws  1897,  p.  277,  c.  379,  Laws  1898,  p.  960,  c.  835,  Laws  1899,  p.  1880» 
c.  630,  Laws  1901,  p.  232,  c.  95,  and  Laws  1904,  p.  141,  c.  70.  proTidiiig  that 
election  officers  In  the  city  of  New  York  shall  be  appointed  from  lists 
aathenticated  and  filed  by  the  chairman  of  the  encatlTe  committee  of 
the  county  committee  of  the  party,  and  that,  If  more  than  one  list  shall 
be  submitted  In  the  name  of  the  same  political  part?',  only  that  list  shall 
be  accepted  which  Is  authenticated  by  the  officer  of  the  faction  or  sectioQ 
of  the  party  wtatdi  was  organised  as  resnlar  by  the  last  preceding  state 
conyentlon  of  sudi  party. 

8.  Samb— Pbtmart  ELConons— Rstiew  bt  Courts. 

A  party  feeling  asmrleved  by  the  operation  of  Primary  Election  Law, 
Laws  1890,  p.  968,  c.  478,  may  enlist  the  aid  of  a  court  In  construing  it 

4  Sams. 

Under  the  express  proTlslons  of  Primary  Election  Law,  Laws  1899* 
p.  995,  c.  473,  J  11,  any  action  or  neglect  of  the  officers  or  members  of  a 
political  conreotlon  or  committee,  or  of  any  inspector,  or  of  any  public 
officer  or  board,  with  regard  to  the  right  of  any  person  to  participate  in 
any  primary  election,  convention,  or  committee,  or  to  enroll  with  any 
party,  or  with  regard  to  any  right  given  to  or  duty  prescribed  for  any 
elector,  political  committee,  political  convention,  officer,  or  board  by  that 
act,  is  reviewable  by  the  courts. 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  people,  on  the  relation  of  Patrick  H.  McCarren, 
against  John  T.  Dooling  and  others,  constituting  the  board  of  elections 
ox  the  dty  of  New  York,  to  compel  the  appointment  of  the  Demo- 
cratic members  of  the  various  boards  of  election  officers  in  the  county 
of  Kings  from  the  list  filed  by  relator.  Application  denied,  and  re- 
lator appeals.    Reversed,  and  application  granted. 

Argued  before  WOODWARD.  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Isaac  M.  Kapper,  for  appellant. 

Tames  C.  Church,  for  respondent  Delaney. 

Terence  Farley,  for  respondent  board  of  elections. 

RICH,  J.  The  relator  is  chairman  of  the  executive  committee 
of  the  county  committee  which  was  duly  elected  at  the  annual  pri- 
mary election  in  the  year  1907  as  the  Democratic  county  committee 
of  Kings  county.  In'june,  1908,  as  such  chairman  he  filed  with  the 
board  of  Sections  of  the  city  of  New  York  a  duly  authenticated  list 
of  the  inspectors,  poll  clerks,  and  ballot  clerks  for  each  election  dis- 
trict in  the  county  of  Kings  to  represent  the  Democratic  Party  in  said 
county  on  the  various  boards  of  election.  This  list  was  rejected  by 
the  board  of  elections  on  the  ground  that  a  state  convention  held  sub- 
sequent to  the  election  of  the  county  committee  had  passed  the  fol- 
lowing resolution : 

"Whereas,  there  are  two  sections,  groups,  or  factions  of  the  Democratic  Paiv 
ty  In  Kings  connty,  and  for  the  welfare  of  the  party  the  stamp  or  seal  of 
regularity  should  be  placed  upon  one  section,  group,  or  faction,  to  the  end 
that  party  harmony  may  prevail ;  resolved,  that  this  state  convCTtlon  of  the 
Democratic  Party  organizes  and  recognizes  as  the  regular  Democratic  Party 
in  Kings  county  the  section,  group,  or  faction  of  the  party  known  as  the  'Kings 
County  Democratic  Party'  of  which  body  George  V.  S.  WUllAma  la  i^lrman  of 
the  county  g^eml  committee,  and  directs  the  Deniocratic  state  committee  and 
requests  all  public  officials  to  recognise  the  said  the  Kings  County  Democratic 
Party  as  the  regular  Democratic  Party  of  tiie  coun^  of  Kings." 
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Section  12  of  the  general  election  law  (Laws  1896,  p.  900.  c.  909, 
as  amended  by  chapter  379,  p.  277,  Laws  of  1897,  chapter  335,  p.  960, 
Laws  of  1898,  chapter  630,  p.  1380,  Laws  of  1899,  chapter  95,  p.  S33. 
Laws  of  1901,  and  chapter  70,  p.  141,  Laws  of  1904)  provides  that  the 
board  of  elections  of  the  city  of  New  York  and  the  mayor  of  each 
other  city  shall,  on  or  before  the  1st  day  of  September  of  each  year, 
select  and  appoint  election  officers  for  each  election  district  therein, 
that  each  political  party  entitled  to  representation  may  not  later  than 
the  1st  day  of  July  in  each  year  file  with  such  board  or  mayor  an 
original  list  of  persons,  members  of  such  party,  duly  qualified  to  serve 
as  election  officers.   The  section,  however,  contains  the  proviso : 

"Thfit  if  in  any  city  more  than  one  such  list  be  submitted  In  the  name  or  on 
belialf  of  the  same  political  imrty,  only  tliat  list  con  be  accepted  wliicti  1b  au- 
theaticated  tj  the  proper  officer  or  officers  of  the  faction  or  section  of  Budi 
party,  which  was  OTganlzed  as  regntar  by  the  last  precediug  state  convoitlon 
of  such  party." 

It  appears  that  the  body  of  which  Mr.  Williams  is  chairman  had  also 
filed  with  the  board  of  elections  a  list  of  names  of  Democrats  who 
were  qualified  to  fill  the  various  positions.  The  relator  moved  at  Spe- 
cial Term  for  a  peremptory  writ  of  mandamus  directing  the  commis- 
sioners of  elections,  constituting  the  board  of  elections,  to  accept  and 
appoint  from  the  lists  of  persons,  "members  of  the  Democratic  Party,'* 
authenticated  and  filed  by  him,  and  this  app^  is  from  the  order  of  the 
Special  Term  denying  his  application. 

It  is  contended  by  the  learned  counsel  for  the  respondents  that  th^ 
state  convention  was  the  arbitrator  between  the  two  factions  of  the 
part^  in  Kin^fs  county,  that  its  action  was  final,  and  the  court  is  with- 
out jurisdiction  to  entertain  the  application.  We  are  to  deal  with 
these  questions.  There  is  another  statute  that  cannot  be  overlooked, 
being  chapter  473,  p.  968,  of  the  Laws  of  1899,  the  "primary  election 
law."  It  is  "controlling"  on  the  methods  of  enrolling  the  voters  of  a 
party  in  cities  and  in  villages  having  5,000  inhabitants  or  more,  on 
primary  elections  in  cities  and  villages,  and  on  party  conventions  in 
and  for  any  political  subdivision  of  the  state.  It  was  held  in  Sheehan 
V.  McMahon,  44  App.  Div.  63,  60  N.  Y.  Supp.  452,  that  in  determining 
the  right  to  authenticate  lists  of  election  officers  the  primary  election 
law  and  section  12  of  the  election  law  must  be  read  together  as  one 
general  statutory  scheme.  Section  9  of  the  primary  election  law 
provides  that : 

"Each  party  shall  have  a  general  committee  for  each  county,  except  that  in 
the  city  of  New  York  there  may  be,  In  Ueu  of,  or  in  addition  to,  a  general  com- 
mittee for  each  county  wholly  therein." 

And  that: 

"Eadi  county  or  dtj  oommlttee  and  the  officers  thereof  shall  have  all  the 
power  and  authority  and  shall  jiertorni  all  the  duties,  In  respect  to  the  noml- 
nationfl  of  officers  to  serve  at  genoral  elections,  conferred  upon  the  general 
committee,  the  county  committee,  the  city  committee,  the  executive  committee, 
m  the  officers  thereof,  ^ven  to  any  party  in  such  city  or  county  by  section  12 
of  the  election  law." 

The  scheme  and  purpose  of  the  primary  election  law  was  to  provide 
for  and  r^^late  the  party  machinery  and  to  prevent  corruption.  It 
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was  intended  to  place  responsibility  for  the  party  management  and 
party  control  of  a  locality  in  the  hands  of  the  duly  enrolled  electors 
thereof.  As  was  said  by  Chief  Judge  Parker,  speaking  of  this  statute 
for  the  Court  of  Appeals  in  People  ex  rel.  Coffey  v.  Democratic  Com., 
164  N.  Y.  341,  68  N.  E.  124,  126,  51  L.  R.  A.  674: 

*The  dominant  Idea  perradlng  the  entire  statute  Is  the  absolute  assurance  to 
the  citizen  thnt  his  wish  as  to  the  conduct  of  the  aflfalrs  of  his  party  may  be 
(  xpressed  through  his  ballot  and  thus  given  effect,  wlietbor  It  be  In  accord 
with  the  wishes  ot  the  leaders  of  his  party  or  not,  and  thnt  thus  shall  be  put  ia 
fffective  operation,  In  the  primaries,  the  underlying  principle  of  democracy, 
which  makes  the  will  of  an  unfettered  majority  coutrolltug.  In  other  words, 
the  scheme  is  to  permit  the  voters  to  coustnict  the  organization  from  the  bot- 
tom npworda^  Instead  of  permitting  leaders  to  construct  It  from  the  top  down- 
wards." 

There  can  be  no  doubt  as  to  the  power  of  the  Legislature  to  pro- 
vide a  system  for  the  regulation  of  the  party  machinery,  and  that  is 
precisely  what  has  been  done  by  the  statute  under  consideration.  True, 
there  is  an  apparent  inconsistency  between  section  12  of  the  election 
law  and  section  9  of  the  primary  law,  and  the  two  statutes  must  be 
read  together,  and  such  construction  placed  upon  them  as  shall  give 
effect  to  the  evident  intention  of  the  Legislature.  Matter  of  Deuel,  116 
App.  Div.  612,  101  N.  Y.  Supp.  1037.  With  this  rule  in  mind  there 
can  be  but  little  doubt  as  to  what  that  intention  was.  Section  12  was 
originally  enacted  with  the  proviso  quoted  in  1896,  while  the  primary 
law  was  enacted  in  1898  and  expressly  repealed  all  acts  and  parts  of 
acts  inconsistent  with  its  provision.  This  operated,  in  my  opinion 
(although  all  of  my  Brethren  do  not  unite  in  this  expression),  as  an 
express  repeal  of  the  proviso  of  section  12  of  the  election  law,  not- 
withstanding the  fact  that  the  proviso  was  permitted  to  remain  as 
originally  enacted  in  the  subsequent  amendments.  I  find  myself,  there- 
fore, unable  to  ag^e  with  the  learned  justice  at  Special  Term  that 
the  section  was  re-enacted  with  the  proviso  after  the  passage  of  the 
primary  law.  The  Legislature  could  not  have  so  intended.  Such  a 
thing  would  have  rendered  the  orimary  law  nugatory. 

But  if  section  12  of  the  election  law  is  not  repealed  or  is  not  made 
inoperative  by  the  primary  law,  but  is  to  be  read  with  it,  it  must  be 
harmonized  with  the  primary  law.  Now,  the  primary  law  in  section 
9  provides: 

"Each  coonty  or  city  committee  and  the  officers  thereof  shall  have  all  the 
power  and  authority  and  shall  perform  all  the  duties.  In  respect  to  the  nomi- 
nations of  officers  to  serve  at  general  elections,  conferred  upon  the  general 
committee,  the  county  committee,  the  city  committee,  the  executive  committee, 
or  the  officers  thereof,  given  to  any  party  in  such  city  or  county  by  sectloo 
twelve  ot  the  electifm  law.** 

And  the  same  section  prescribes : 

"All  ruembera  of  general  committees,  and  assembly  district  and  ward  com- 
mittees, chosen  In  or  from  cities  of  the  first  class  except  as  otherwise  herein 
provided,  stiall  be  elected  at  the  primary  elections,  on  the  annual  primary  day 
of  each  year." 

Even  if,  in  the  eye  of  the  law,  there  was  a  faction  or  a  section  con- 
stituted by  that  body  headed  by  Mr.  Williams  which  was  recc^ized 
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by  the  state  convention,  that  faction  or  section,  perforce  of  such  recog- 
nition alone,  cannot  present  a  list  of  election  officers  to  the  board  of 
elections ;  for  that  list  in  any  event  njust  either  be  authenticated  and 
filed  by  the  chairman  of  the  executive  committee  of  the  county  com- 
mittee (section  12,  Election  Law),  or  by  the  committee  (section  9, 
Primal^  Law).  But  the  primary  law  prescribes  how  the  county  com- 
mittee IS  to  be  constituted,  namely,  election  at  the  primary  election 
on  the  annual  primary  day  of  each  year.  It  is  not  shown  by  the  body 
headed  by  Mr.  Williams  that  the  list  is  filed  by  the  chairman  of  any 
executive  committee  of  a  county  committee  thus  constituted  or  at- 
tempted to  be  thus  constituted.  It  surely  cannot  be  contended  that  the 
recognition  of  "a  faction"  as  regular  by  the  state  convention  absolves 
ipso  facto  that  body  from  compliance  with  the  primary  law  in  the 
constitution  of  stated  committees.  If  this  were  so,  then  this  mere 
recognition  of  regfularity  might  permit  such  body  to  constitute  its  com- 
mittee in  any  manner  it  chose.  Before  tliis  body  could  successfully 
contend  that  it  had  a  county  committee,  it  must  have  at  least  attempted 
to  constitute  such  a  committee  in  the  manner  prescribed  law.  It 
could  have  named  committeemen  for  election  at  the  primary  election 
on  the  annual  primary  day,  and  whatever  the  result,  so  far  as  the 
number  of  votes  returned,  there  might  then  have  been  force  in  their 
position  that  the  "faction"  recognized  as  regular  by  the  state  conven- 
tion had  chosen  a  regular  Democratic  county  committee,  which  might 
be  recognized  as  such  committee  despite  the  fact  that  a  majority  of 
votes  cast  appeared  to  elect  other  persons,  or  at  least  they  had  thus 
complied  with  the  requirements  of  the  primary  law  so  far  as  it  la^ 
in  their  power.  This  body,  indeed,  did  present  a  ticket  at  the  pri- 
maries for  the  state  convention,  and  succeeded  in  having  many  of  its 
nominees  declared  members  of  the  state  convention,  despite  the  face 
of  the  returns.  But  we  fail  to  find  any  satisfactory  showing  in  the 
record  that  Mr.  Delaney,  who  filed  this  list  with  the  board  of  elections, 
was  the  chairman  of  the  executive  committee  of  a  county  general  com- 
mittee, or  represented  a  county  general  committee,  which  was  con- 
stituted or  sought  to  be  constituted  in  obedience  to  the  positive  pro- 
visions of  the  primary  law  cited.  A  "faction"  stamped  as  regular  has 
no  prerc^tive  above  the  law,  and  it  must  be  "regular"  in  its  observ* 
ance  of  the  law,  as  well  as  "regular"  within  the  recog^tion  of  the 
state  convention. 

Regardless  of  previous  discussion,  we  would,  if  necessary,  put  our 
decision  upon  another  ground  alone.  The  county  committee  repre- 
sented by  relator  was  elected  at  a  primary  election  conducted  at  great 
expense  to  the  city,  and  it  is  not  contended  that  the  committee  repre- 
sented by  Mr.  AVilliams  were  ever  even  voted  for,  or  made  any  contest 
for  election,  as  county  committeemen  at  the  primaries  of  1907,  and  no 
"faction,  group,  or  section,"  in  the  meaning  of  the  election  law,  was 
created  or  existed  for  the  purpose  of  presenting  the  matter  to  the 
state  convention  to  give  it  jurisdiction.  The  party  treachery  alleged  to 
have  been  comnutted  in  the  election  of  1906  by  the  Democratic  com- 
mittee of  that  year  all  occurred  prior  to  the  holding  of  the  primaries 
of  1907.  Those  primaries  were  held  in  pursuance  of  law,  and  the 
result  was  acquiesced  in  to  the  extent  of  holding  the  primaries  of  1908 
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under  the  auspices  of  the  committee  chosen  in  1907.  The  state  con- 
vention heard  various  contests  over  the  election  of  state  delegates  to 
the  convention  of  1908,  and  admitted  some  of  the  delegates  of  the 
Williams  body;  but  that  did  not,  even  by  implication,  create  a  contest 
or  a  faction  or  section  growing  out  of  the  primaries  of  1907,  and  the 
mere  statement  or  declaration  of  the  state  convention  in  a  resolution 
that  there  is  a  contest  or  faction  does  not  create  the  one  or  the  other. 
The  precise  object  of  the  primary  law  was  to  do  away  with  the  ar- 
bitrary power  of  men,  and  apply  the  time-honored  maxim  that  "this  is 
a  government  of  laws,  and  not  of  men." 

In  reference  to  the  suggestion  as  to  the  authority  of  the  court,  it  is 
only  necessary  to  say  that  the  Legislature  has  regulated  the  conduct 
of  primaries  by  statute,  and  any  party  feeling  himself  aggrieved  by  its 
operation  may  enlist  the  aid  of  the  court  in  construing  it,  and,  be- 
sides this,  the  act  itself  (section  11)  expressly  vests  such  authority  in 
the  court. 

The  order  of  the  Special  Term  must  be  reversed  and  the  prayer  of 
the  petitioner  gtantedi  with  $10  costs  and  disbursements. 

WOODWARD,  JENKS,  and  HOOKER,  JJ..  concur. 

GAYNOR,  J.  At  the  last  state  convention  of  the  Democratic  Par- 
ty, held  in  June  of  this  year,  contesting  delegates  presented  them- 
selves purporting  to  be  accreifited  from  two  organizations  in  Kings 
county,  respectively,  each  calling  itself  the  Democratic  Party  in  Kings 
county.  The  convention  admitted  the  delegates  of  one  of  them,  and 
also  passed  a  resolution  that  whereas  there  were  two  sections,  groups 
or  factions  of  the  Democratic  Party  in  Kings  county,  it  "organizes 
and  recognizes"  that  one  as  the  regular  Democratic  Party  in  Kings 
county.  Each  of  these  organizations  has  now  by  the  chairman  of 
the  executive  committee  of  its  county  committee  certified  to  the 
board  of  elections  of  the  city  of  New  York  a  list  of  names  of  per- 
sons for  appointment  as  inspectors  of  election  by  that  board,  as  pro- 
vided by  section  12  of  the  Section  law.  That  section  also  provides  that 
if — 

"more  than  one  such  list  be  submitted  In  the  name  or  on  behalf  of  the  same 
political  party,  only  that  ll8t  can  be  accepted  wbtch  Is  autheuticated  by  the 
proper  officer  or  officers  of  the  ftictlon  or  Bectlon  of  Bu<fli  party,  which  was  or- 
ganlKcd  as  regular  by  the  last  preceding  state  convention  of  such  party." 

The  election  law  existed  before  the  primary  law,  but  unless  it  is  not 
possible  for  factions  to  exist  under  the  primary  law,  the  provision  quot- 
ed in  the  foregoing  was  not  shorn  of  application  by  the  enactment  of 
the  primary  law.  If  factions  may  arise  notwithstanding  the  primary 
law,  then  the  said  provision  still  has  force  and  application ;  and  I 
think  no  one  who  considers  the  question  can  fail  to  see  that  factions 
may  still  arise.  If;  for  instance,  a  party's  county  committee  should 
withdraw  from  the  party  by  supporting  the  state  candidates  of  the 
opposite  party,  it  would  no  longer  be  regular  but  only  factional  at 
best,  and  the  state  convention,  which  concededly  is  the  sole  judge  of 
the  party  faith  and  principles,  could  cast  its  delegates  out,  and  recog- 
nize another  faction  in  its  stead;  and  that  is  what  was  done  in  the 
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present  case.  Instead  of  leaving  the  board  of  elections  to  determine 
which  faction  is  the  regular  one,  or  the  most  regular,  or  select  one  of 
them,  in  the  case  of  lists  for  inspectors  purporting  to  be  certified  to 
it  by  different  organizations,  the  election  law  provides,  as  has  been 
seen,  that  it  shall  follow  the  determination  on  that  subject  made  by  the 
last  state  convention.  And  the  courts  are  without  power  to  review 
or  nullify  such  determination  of  the  state  convention.  The  first  sec- 
tion of  the  primary  law  excludes  its  application  from  state  conven- 
tions. If  the  primary  law  made  the  determination  of  the  state  con- 
vention reviewable  by  the  courts,  then  they  could  inquire  as  to  wheth- 
er factions  really  existed,  and  if  not,  set  at  naught  such  determination. 
Concededly  the  courts  had  no  such  power  prior  to  the  passage  of  the 
primary  law,  and  it  must  be  conceded  they  have  it  not  now,  unless 
the  primary  law  confers  it,  and  concededly  it  does  not.  By  providing 
that  the  state  tonvention  may  decide  between  contending  factions,  and 
organize  and  recognize  one  as  regular,  secticm  12  of  the  election  law 
necessarily  confers  on  the  state  convention  power  to  decide  what  a 
faction  is,  and  that  factions  exist.  The  courts  have  no  power  to  de- 
fine a  faction,  or  construe  the  said  laws  for  the  purpose  of  defining 
a  faction,  in  order  to  decide  that  there  were  no  factions  before  the 
state  convention.  That  question  is  left  now,  as  it  always  has  been  in 
this  state,  to  the  convention  itself.  That  the  county  committee  of  the 
faction  or  organization  discarded  by  the  state  convention  was  regular- 
ly elected  in  1907,  makes  no  difference.  The  organization  was  out* 
lawed,  so  to  speak,  by  the  determination  of  the  state  convention,  as 
a  whole  and  in  all  of  its  parts. 

While  these  are  my  views,  they  are  not  shared  by  a  majority  of  thtf 
court,  and  I  yield  my  judgement  to  theirs.;  the  more  willingly  as  I  ex- 
pressed the  same  views  in  the  case  of  People  v.  Gleason,  18  Misc. 
Rep.  511,  43  N.  Y.  Supp.  1084,  several  years  ago,  and  mistrust  that 
for  that  reason  I  may  be  unduly  tenacious  of  them  now. 


<i27  App.  mr.  ees.) 

OONKLIN  v.  RAYMOND  et  al. 

(Sapreme  Court,  Appellate  DlTlalon,  First  Department   July  8,  190&) 

L  PuHoiPAz.  AND  AoBUT— nnDisoLOSBD  AoinoT— AoTina  m  AQntT*s  Naud— 
Notice  to  Trisd  Pebsok — Riohtb  or  PbinoipaZ/— OoifvEitsioiT  bt  Broker. 

C,  R  member  of  a  brokerage  firm,  had  three  separate  accounts  with 
defendants,  one  of  which  belonged  to  the  firm  and  was  known  as  the 
"C.  Account,"  and  two  others  belonging  to  C.  individually,  known  as 
the  "^C.  Special  Account"  and  the  "0.  Short  Account."  C.  subsequently  re- 
quested defendants  to  open  another  account  and  to  purchase  certain 
shares  of  stock  on  mai^ln,  which  was  done.  C  requested  that  the  ac- 
count be  opened  in  hia  name  as  tmste^  but  defendoata  stated  that  they 
wanted  no  snch  accomit  on  their  books,  and  G.  said  that  he  did  not  care 
what  It  was  called,  so  long  as  It  was  understood  that  It  belonged  to  an- 
other, niereupon  defendants  deslgnated'the  account  as  **G.  Special  No. 
2  Account"  and  transferred  to  it  the  shares  purchased.  C  gave  them 
p]aintiff*B  check  to  himself  for  $2,500,  to  be  credited  on  the  account  re- 
marking that  defendants  could  see  for  whom  the  account  was  opened. 
Thereafter  other  stock  was  purchased  and  placed  to  the  account ;  an  ad- 
ditional 100  shares  which  had  been  placed  in  that  account  by  mistake 
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being  transferred  to  one  of  C-'s  Individual  accounts.  The  No.  2  account 
always  showed  a  profit ;  but,  as  some  of  the  otl^  C.  accounts  showed  a. 
loss,  defendants  notified  C.  that  they  would  sell  out  all  of  hla  accounts. 
Including  the  No.  2.  unless  further  marjiln  was  put  up.  C.  notified  them 
that  the  stock  carried  In  the  No.  2  account  should  not  be  sold,  for  those 
purchases  were  made  for  plaintiff,  and  could  not  be  applied  to  any  de- 
ficiency In  the  other  accounts.  Defendants  transferred  the  stock  and  mar- 
gin In  the  No.  2  account  to  the  C.  firm  account,  and  sold  all  of  the  stock, 
realizing  a  profit  from  the  No.  2  account  of  $2,546.47.  After  paying  the 
Indebtedness  of  C.  on  all  accounts,  there  was  a  balance  of  $1,048.&4. 
which  defendants  Insisted  on  paying  to  C,  and  which  he  finally  accepted 
and  receipted  for,  though  he  protested  that  the  money  belonged  to  plaln- 
ttflf.  The  agency  of  C.  for  plaintiff  was  not  fully  terminated  at  that  time. 
Held,  that  plaintiff  could  recorer  for  the  conTeralon  by  defendants,  but 
only  tot  the  balance  above  the  amount  paid  to  and  rec^pted  for  by  C. 

2.  SAJIE— DiFBNBXB— SBTTLEICeHT  WITH  PX^NTIFF*B  AOEHT. 

'While  plaintiff  could  be  compelled  to  look  to  C.  for  the  money  actual- 
ly turned  over  to  him,  the  receipt  and  a  release  given  t(>  defendants  by 
C.  iMA  not  operate  tn  wholly  extinguish  plalntlfTs  claim,  but  was  only  the 
individual  release  of  C.  and,  as  defendants  had  notice  of  plalntlfTs  (dalm, 
they  could  only  be  credited  with  the  amount  actually  paid. 

McLaughlin  and  Ingrabam,  JJ.,  dlaa^tlng. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Roland  R.  Conklm  against  Harry  Raymond  and  others, 
From  a  judgment  for  plaintiff,  defendants  appeal.  Modified  and  af- 
firmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN. 
HOUGHTON,  and  SCOTT,  JJ. 

Moses  Weinman,  for  appellants. 
Henry  WoUman,  for  respondent. 

HOUGHTON,  J.  This  artion  is  for  the  conversion  through  wrong- 
ful sale  of  stock  which  the  plaintiff  asserts  belonged  to  him  and  which 
.the  defendants  were  carrying  on  margin. 

The  plaintiff  claims  to  have  dealt  with  the  defendants  through  one 
Earle  E.  Carley.  Carley  was  a  member  of  the  stock  brokerage  firm 
of  Carley,  Rosen^arten  &  Carley  and  had  had  extensive  dealings  with 
the  defendants.  Prior  to  the  purchase  of  the  stock  in  controversy, 
Carley  had  three  separate  accounts  with  the  defendants  known,  respec- 
tively as  "Earle  Carley  Account,"  which  to  the  knowledge  of  the  de- 
fendants belonged  to  the  firm  of  Carley,  Rosengarten  &  Carley,  and 
"Earle  Carley  Special  Account,"  and  "Earle  Carley  Short  Account"; 
the  two  latter  belonging  to  Carley  individually.  On  the  19th  day  of 
November,  1900,  Carley  requested  the  defendants  to  open  another 
account  and  to  purchase  for  him  500  shares  of  stock  on  margin,  which 
the  defendants  assented  to,  and  on  Carley's  direction  they  purchased 
100  shares  of  Consolidated  Gas  stock  and  notified  him  that  they  had 
done  so.  Carley  then  requested  that  they  open  the  account  in  his 
name  as  "trustee,"  and,  upon  the  defendants  saying  that  they  wanted 
no  such  account  as  that  upon  their  books,  he  told  them  he  did  not  care 
what  it  was  called  so  long  as  it  was  understood  that  it  was  not  his  own, 
but  belonged  to  another  man.  Thereupon  the  defendants  designated 
it  as  "E.  E.  Carley  Special  No.  2  Account,"  and  transferred  to  it  the 
100  shares  of  Consolidated  Gas  stock  which  had  been  purchased,  and 
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Carley  gave  them  plaintiff's  check,  payable  to  himself,  for  $2,500, 
remarking  that  the  defendants  could  see  for  whom  the  account  was 
opened.  Thereafter  200  shares  of  New  York  Central  stock  were  pur- 
chased and  placed  to  this  account ;  an  additional  100  shares  that  had 
been  hy  mistake  placed  in  that  account  being  transferred  to  one  of 
Carley  s  individual  accounts.  The  Consolidated  Gas  and  New  York 
Central  stock  was  the  only  stock  in  the  "Carley  Special  No.  2  Ac- 
count" up  to  the  time  of  the  sale,  except  that  intermediate  100  shares 
of  Amalgamated  Copper  stock  had  been  purchased  and  sold  at  a  loss. 

The  "Carley  Special  No.  2  Account"  always  showed  a  profit.  About 
the  middle  of  December,  some  of  Carley's  other  accounts  showed  a  loss, 
and  on  all  three  of  his  other  accounts  defendants  demanded  addi- 
tional margin,  which  he  did  not  pay.  Defendants  thereupon  notified 
Carley  that  th^  would  sell  out  all  of  his  accounts,  including  the  "No. 
2,"  unless  the  margin  was  forthcoming,  and  Carley  then  told  them  that 
they  must  not  sell  the  stock  they  were  carrying  m  the  "Earle  Carley 
Xo.  2  Account,"  for  those  purchases  were  made  on  behalf  of  plain- 
tiff, and  they  could  not  apply  the  profit  in  that  account  to  any  defi- 
ciency in  his  other  accounts.  Notwithstanding  this  notice,  the  defend- 
ants transferred  the  stock  and  margin  of  the  "Earle  Carley  Special 
Ho.  2  Account,"  or  the  "Earle  Carley  No.  2  Account,"  as  it  was  vari- 
ously called,  to  the  "Earle  Carley  Account,"  which  belonged  to  the 
brokerage  firm  of  whidi  he  was  a  member,  and  which  had  sustained 
the  largest  loss,  and  sold  all  of  the  stocks  of  all  of  the  accounts,  realiz- 
ing from  the  "Earle  Carley  Special  No.  2  Account,"  which  belonged 
to  the  plaintiff,  a  profit  of  $2,546.47.  After  paying  all  that  Carley 
owed  on  all  his  accounts,  there  was  left  a  balance  of  $1,048.54,  which 
the  defendant  insisted  upon  paying  over  to  Carl^,  and  which  he 
finally  accepted  and  receipted  for.  The  agency  of  Carley  was  not 
formally  terminated  when  this  payment  was  made  to  him,  and,  al- 
though he  protested  that  the  money  belonged  to  the  plaintiff  he  finally 
accepted  it.  The  trial  court  gave  plaintiff  judgment  for  the  full 
amount,  without  any  deduction  for  this  payment 

There  are  two  distinguishing  features  which  seem  to  me  to  fasten 
liability  upon  the  defendants,  and  which  distinguish  the  case  from  that 
of  Timpson  v.  Allen,  149  N.  Y.  613,  44  N.  E.  171,  and  Read  v.  Jau- 
don,  35  How.  Prac.  305,  upon  which  appellants  rely.  The  first  is  that 
the  stocks  were  not  purcluised  by  Carley  for  his  general  account  or 
placed  in  his  general  account,  but  were  kept  apart  in  one  of  his  sep- 
arate accounts.  The  second  is  that,  conceding  the  remark  made  by 
Carley  when  he  handed  defendants  plaintiff's  check,  that  they  "could 
now  see  who  the  account  was  for,"  the  defendants  had  actual  notice 
before  any  sale  of  the  stock  that  that  carried  in  "Special  Account  No. 
2"  belonged  to  the  plaintiff. 

It  is  true  that  the  defendants  refused  to  carry  an  account  in  Carley's 
name  as  "trustee."  They  were  content  however,  to  carry  a  separate 
account  by  a  separate  designation.  There  was,  at  least,  notice  to  them 
that  the  stocks  being  purchased  for  the  "No.  2  Account"  were  not 
purchased  by  Carley  generally.  They  were  paid  on  that  particular 
account  by  separate  payment  all  the  maigin  they  required.  They  never 
demanded  any  furtlKr  matgin  for  that  account,  but  only  for  Carl^*s 
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Other  accounts.  They  had  neither  bought  any  more  stock  nor  fore- 
gone any  further  margins  on  Carley's  other  accounts  because  of  the 
"No.  2  Account."  Their  position  was  not  changed  in  the  least  by  the 
fact  that  the  "No.  3  Account"  was  opened,  and  they  never  suflFered 
any  loss  on  account  of  it.  Before  they  had  changed  their  position  at 
all,  and  before  they  had  suffered  any  loss  whatever  that  they  would 
not  otherwise  have  suffered  from  Carley's  other  accounts,  the  defend- 
ants admit  they  were  notified  that  they  must  not  take  the  surplus  in 
the  "No.  3  Account"  to  meet  any  deficiency  in  any  of  the  other  ac- 
counts. Notwithstanding  this  notice,  they  transferred  the  "No.  2  Ac- 
count" to  the  Karle  Carley  account  to  cover  the  deficient^  existing 
therein. 

If  the  plaintiff  had  intrusted  to  Carley  $2,500  for  the  tmrchase  of 
stock  on  margin,  and  Carley  had  bought  stock  for  his  general  ac- 
count and  had  mixed  the  stock  and  the  money  with  his  own,  the  sit- 
uation would  have  been  entirely  different,  and  the  defendants  would 
have  been  justified  in  saying  that  he  could  not  sort  out  particular 
stock  and  claim  it  belonged  to  somebody  else,  and  thus  stop  its  sale 
for  the  purpose  of  meeting  any  deficiency  on  the  general  accotmt. 

I  think  the  judgment  was  right,  except  that,  Carley's  agency  not 
having  been  terminated,  I  think  the  defendants  ^ould  have  been  cred- 
ited with  the  $1,048.54  which  they  paid  to  him,  notwithstanding  what 
took  place  at  the  time  of  the  payment. 

It  is  true  that  Carley  protested  that  the  money  did  not  belong  to  him, 
but  he  was  still  plaintiff's  agent.  The  release  which  Carley  gave,  in 
view  of  what  took  place  when  it  was  delivered,  did  not  operate  to 
wholly  extinguish  the  plaintiff's  claim.  It  was  only  an  individual  re- 
lease by  Carley,  and  the  defendants  had  ample  notice  that  Carl^  did 
not  pretend  or  assume  to  give  any  release  in  behalf  of  the  plaintiff. 
On  Uie  contrary,  he  told  them  that,  notwithstanding  the  release  which 
he  was  giving,  Conklin  would  hold  them  liable.  Actual  payment  to  an 
agent  stands  on  somewhat  different  footing  from  the  taking  from  him 
of  a  release  in  behalf  of  his  principal.  The  utmost  that  can  be  done 
is  to  g:ive  defendants  credit  for  the  payment  and  compel  the  plaintiff 
to  look  to  Carley  for  the  money  which  he  received. 

The  judgment  should  be  modified  by  deducting  therefrom  the  sum 
of  $1,048.54,  with  interest  from  the  12th  day  of  January,  1901,  and, 
as  so  modified,  afHrmed,  without  costs  of  appeal  to  either  party. 

LAUGHLIN  and  SCOTT,  JJ.,  concur. 

McIyAUGHLIN,  J.  (dissenting).  This  is  an  appeal  from  a  judg- 
ment in  favor  of  plaintiff  in  an  action  for  conversion.  The  defend- 
ants are  stockbrokers,  and  on  the  19th  of  November,  1900,  one  Earle 
Carley  had  three  speculative  accounts  with  them,  designated,  respec- 
tively, "Earle  Carley  Account,"  "Earle  Carley  Short  Account,"  and 
"Earle  Carley  Special."  On  that  day  Carley  requested  defendants  to 
purchase  for  him  certain  stocks  on  margin,  which  was  done,  and  no- 
tice given  to  him.  He  then  requested  that  such  purchases  be  carried 
by  defendants  under  the  name  of  "Earle  Carley,  Trustee."  This  the 
defendants  absolutely  refused  to  do,  or  to  carry  any  such  accou^it  on 
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their  books,  and  it  was  then  Agreed,  as  the  court  has  found,  that  the 
said  purchase  and  future  purchases  for  that  account  "should  be  car- 
ried on  by  the  defendants  with  Carley  personally  and  individuaJly," 
in  an  account  designated  "Earle  Carley  No.  2."  In  payment  of  the 
mai^n  for  the  first  purchase  in  the  Earle  Carley  No.  2"  account, 
Carley  gave  a  check  of  plaintiff's  for  $3,500,  payable  to  Carley  and 
indorsed  by  him.  He  testified  that  when  he  delivered  this  check  to 
one  Hamill,  who  represented  defendants,  he  said  to  him :  "Now  you 
can  see  whose  account  that  is;  there  is  the  check."  But  this  is  de- 
nied by  Hamill.  In  December,  1901,  all  Carley's  accounts,  except 
"**EarIe  Carley  No.  2,"  required  further  margins,  and  upon  Carley's 
failure  to  make  the  required  advances  the  defendants  proceeded  to 
close  out  his  accounts.  He  then,  for  the  first  time,  insisted  that  the 
"Earle  Carley  No.  2"  account  was  a  trust  account  for  plaintiff,  and 
that  the  defendants  had  no  right  to  sell  the  stocks  held  thereunder,  or 
to  consolidate  that  account  with  the  others.  The  defendants,  notwith- 
standing, sold  the  stocks  and  paid  over  to  him  the  balance,  after  com- 
bining all  four  accounts,  of  $1,048.54;  Carley  giving  a  receipt  re- 
leasing them  from  any  claims  he  might  have,  especially  anv  in  con- 
nection with  the  four  accounts,  and  "ratifying  and  confirming  all 
acts  heretofore  done  by  said  firm  in  respect  to  the  closing  of  the  s^d 
several  accounts  with  them  and  the  sale  and  disposition  of  the  various 
securities  by  them  for  the  aforesaid  several  accounts."  The  plaintiff 
subsequently  brought  this  action  for  the  conversion  of  the  stocks  held 
by  defendants  under  the  "Earle  Carley  No.  2"  account.  The  trial 
court  found  that  the  defendants  knew,  or  should  have  known,  that 
Carley  was  carrying  this  account  as  trustee  for  plaintiff,  that  the  stocks 
were  plaintiff's  property,  and  he  was  therefore  entitled  to  recover  on 
the  basis  of  the  highest  price  of  the  stocks  within  30  days  after  the 
sale,  and  gave  judgment  for  the  plaintiff  in  the  sum  of  $3,146.47, 
with  interest,  frcHii  which  defendants  appeal. 

The  defendants  purchased  the  stocks  for  Carley.  They  refused 
absolutely  to  deal  with  him  as  trustee.  They  dealt  with  him  only  as 
principal.  This  was  understood  by  him  and  the  defendants.  He  gave 
all  the  orders  for  buying  or  selling  stocks,  managed  all  the  accounts 
as  he  saw  fit,  and  on  one  occasion,  at  least,  transferred  stocks  from  the 
"Earle  Carley  No.  2"  account  to  one  of  his  other  accounts.  These 
facts  are  not  disputed,  and  the  court  has  so  found.  The  first  check 
for  $2,500  signed  by  plaintiff  and  payable  to  Carley's  order  was  no 
notice  whatever  to  defendants  of  plaintiff's  interest.  On  the  contra- 
ry, the  presumption  was  that  the  check  belonged  to  Carlev,  inasmuch 
as  it  was  made  payable  to  his  order.  Timpson  v.  Allen,  149  N.  Y.  513, 
44  N.  E.  171.  Nor  do  I  think  that  Carley's  statement,  when  he  turn- 
ed over  the  check — assuming  that  it  was  made — was  sufficient  notice 
to  bind  the  defendants.  This  is  not  a  case  of  trust  relationship  at 
all,  so  far  as  defendants  were  concerned.  In  opening  the  account 
and  thereafter  making  purchases  for  it,  Carley  was,  as  between  himself 
and  this  plaintiff,  his  agent;  but,  as  to  the  defendants,  he  was  a  prin- 
cipal. They  had  refused  to  and  did  not  deal  with  him  in  any  oAer 
way.  The  notices  of  the  purchases  and  sales  of  securities  were  sent  to 
U2N.T.8^ 
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Carley,  and  by  him  sent  to  plaintiflE,  without  the  knowledge  of  de- 
fendants. These  showed  tJiat  the  account  was  in  Carley's  mdividual 
name,  and  the  plaintiff  made  no  objection  to  it.  Nor  did  he  in  any 
way  suggest  to  the  defendants,  until  after  the  accounts  were  closed, 
that  that  account  belonged  to  him,  or  that  he  had  any  interest  in  it. 
The  court  has  found  as  a  fact  that  he  had  no  talk  with  the  defend- 
ants until  after  the  accounts  were  dosed  and  the  balance  paid  to  Car- 
ley.  Having  acquiesced  in  the  arrangement,  neither  plaintiff  nor  Car- 
ley  is  in  a  position  to  claim  against  defendants  that  the  No.  2  account 
could  not  be  chai^d  as  a  personal  account  of  Carley's,  when  other- 
wise the  rights  of  the  defendants  would  be  prejudiced.  And  it  ap- 
pears, when  the  stock  was  sold,  the  defendants'  claim  against  Carley 
on  the  other  three  accounts  would  not  have  been  satisfied  if  the  No.  2 
account  had  not  been  closed.  The  defendants,  having  been  permitted 
and  induced  to  act  and  deal  with  Carley  in  ignorance  of  the  plaintiff's 
interest  or  rights  in  the  transaction,  had  the  legal  right  to  insist  that 
the  entire  dealings  should  be  closed  as  if  Carley  only  had  been  inter- 
ested. The  plaintiff  permitted  Carley  to  act,  not  as  an  a^ent  or  trus- 
tee, but  as  an  individual  without  disclosing  his  true  position,  and  the 
defendants  by  reason  of  that  fact  had  the  right  to  hold  him  to  the 
position  he  was  permitted  to  assume  as  regards  any  claim  made  by 
plaintiff  growing  out  of  the  transaction.  As  was  said  in  Read  v. 
Jaudon,  36  How.  Prac.  303 : 

"Hie  case  In  this  regard  is  like  that  of  principal  imd  agent  where  the  af::eDt 
is  permitted  to  act  and  does  act  In  his  own  name  without  disclosing  his  agency. 
In  such  case  he  may  be  treated  as  principal,  and  the  right  of  set-off  and  all 
other  equities  attach  as  if  he  were  In  fact  the  principal  aud  alone  Interested 
In  the  transactions,  and,  although  the  principal  may  step  In  and  assert  hla 
rights,  he  will  be  h^  to  talce  the  place  of  his  agent,  and  to  liave  no  other 
rights  than  those  which  his  agent  could  hare  enforced  had  he  been  principal 
instead  of  agent." 

Not  only  this,  but  Carley  could  at  any  time  have  authorized  de- 
fendants to  sell  the  stock  which  had  been  purchased  for  the  "Earle 
Carley  No.  2"  account.  This  fact  is  conceded.  Therefore,  when  he 
accq>ted  the  proceeds  of  the  sale  and  signed  the  receipt,  he  expressly 
ratified  the  sale,  and  whether  or  not  it  be  held  that  plaintiff  might 
maintain  an  action  to  recover  the  proceeds  of  the  sale,  he  certainly 
cannot  maintain  an  action  for  conversion  of  the  stock.  The  court 
found  that  "at  the  time  of  the  said  payment  to  Carley,  and  at  the  time 
of  the  delivery  of  said  receipt  and  release,  there  was  no  termination  of 
any  trusteeship  or  agency  in  said  Earle  Carley,  if  anv  existed,"  having 
previously  found  that  such  trusteeship  did  exist.  There  is  no  legal 
ground  upon  which  thejudgfment  can  be  modified  as  directed  by  a 
majority  of  the  court.  The  stocks  were  sold  for  $2,546.47  above  all 
amounts  owing  to  defendants  thereon.  After  deducting  the  deficit 
from  the  other  three  acaiunts,  $1,048.54  was  paid  to  Carley.  This 
payment  can  only  be  charged  against  the  plaintiff  on  the  theory  that 
the  stocks  were  legally  sold.  If  they  were  converted  by  the  defendants, 
then  the  plaintiff  is  entitled  to  recover  the  full  amount  found  by  the 
trial  court,  for  the  payment  to  Carley  was  entirely  unauthorized. 

But  the  whole  judgment  is  wrong.    The  facts  found  show  there 
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is  no  legal  foundation  for  it.  A  stockbr<rf£er,  even  in  these  times,  has 
rights  which  the  courts  will  recognize  and  enforce.  It  takes  something 
more  than  a  statement:  "Now  you  can  see  whose  account  it  is.  There 
IS  the  check" — ^to  make  defendants  liable  to  a  third  party  of  whom, 
at  the  time  the  statement  was  made,  they  had  never  heard,  knew  noth- 
ing, and  when  they  had  unqualifiedly  refused  to  deal  with  any  one  ex- 
cept the  party  ms^dng  the  statement  No  one  would  seriously  con- 
t^d  that,  if  there  had  been  a  loss  in  this  account,  instead  of  a  profit, 
upCHi  the  facts  here  set  out  the  plaintiff  could  be  held  liable  therefor. 
The  method  adopted  by  the  plaintiff  was  a  convenient  one  for  taking 
whatever  profit  was  made  and  escaping  liability  in  case  of  loss. 

The  judp;ment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

INGRAHAM  J.  I  concur  with  Mr.  Justice  McLAUGHLIN,  and 
I  also  think  that  the  defendants  were  released  by  the  payment  to  Car- 
ley  of  the  sum  of  $1,048.54  which  was  received  in  full  of  all  claims,  de- 
nriands,  and  causes  of  action,  of  every  name  and  nature,  "that  I  may 
have  against  said  firm,  or  any  member  thereof,  and  particularly  of 
and  from  any  claim,  demand,  or  causes  of  action  that  I  may  have 
against  said  firm  growing  out  of  any  stock  transactions  which  I  have 
heretofore  had  with  it,  especially  those  represented  by  the  several 
accounts  kept  in  the  names  of  Earle  Carley,  Earle  Carley  Special, 
Earlc  Carle}r  Short  Account,  and  Earle  Carley  No.  2;  hereby  ratifying 
and  confirming  all  acts  heretofore  done  by  said  firm  in  respect  to  the 
closing  of  the  said  several  accounts  with  them  and  the  sale  and  dis- 
position of  the  various  securities  by  them  for  the  aforesaid  several 
accounts." 

The  evidence  is  undisputed  that  Carley  was  conducting  a  speculation 
through  the  defendants'  firm,  that  he  had  divided  this  speculation  in- 
to several  accounts,  that  he  went  to  one  of  the  defendants  and  said 
that  he  wanted  to  open  another  account  as  a  trustee  account,  that  the 
defendants  refused  to  open  a  trustee  account,  and  Carley  told  the  de- 
fendants that  he  did  not  care  what  they  called  it,  that  defendant 
understood  that  it  was  not  his  account,  but  another  man's  account, 
but  did  not  tell  him  whose  account  it  was,  he  finally  agreeing  to  desig- 
nate it  as  No.  3  account,  whereupon  Carley  ordered  certain  stocks  to 
be  purchased  for  this  No.  2  account,  and  subsequently  directed  100 
shares  of  stock  purchased  for  that  account  transferred  to  the  special 
account.  In  opening  this  No.  3  account  Carley  delivered  to  the  de- 
fendants a  check  drawn  by  the  plaintiff  to  the  order  of  Carley  for  $2,- 
500.  On  the  same  day  Carley  received  from  the  defendant  the  follow- 
ing receipt: 


'Received  from  D.  B.  Carley  a/c  Special  No.  2  a/c  check  of  twenty-flve  hun- 


Carley  testified  that  he  sent  this  receipt  to  the  plaintiff,  but  on  its 
face  it  shows  that  it  was  a  receipt  for  an  account  opened  in  the  name 
of  Carley,  and  not  for  the  plaintiff.  It  subsequently  appeared  that 
in  consequence  of  the  depreciation  of  the  value  of  the  stock  the  ac- 


'November  21, 1900. 


dred  dollars. 


Raymond,  Pynchon  &  Company. 

"[Signed]  Paret' 
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counts  of  Carley  as  a  whole  were  not  supported  by  a  sufficient  mai^n. 
The  defendants,  on  notice  to  Carley,  sold  out  all  of  the  stocks  car- 
ried for  him  upon  which  there  was  a  balance  of  $1,048.54  due  to  Car- 
ley,  and  on  December  31,  1900,  this  money  was  paid  to  Carley;  Car- 
ley  executing  the  release  before  mentioned. 

Assuming  that  these  defendants  knew  that  Carley  was  carrying 
these  stocks  for  anoUier  person,  Carley  was  the  authorized  agent  of 
that  person  to  open  and  manage  tiie  account.  He  could  have  ordered 
the  stoc&s  sold,  and  he  could  have  ratified  the  sale  when  made,  and 
he  was  authorized  to  receive  whatever  money  was  due  from  the  ac- 
count when  finally  closed.  By  accepting  the  balance  due  on  the  ac- 
counts opened  by  him,  he  ratified  the  sale  of  the  stock  by  the  defend- 
ants and  accepted  the  amount  paid  him  as  the  correct  amount  due 
from  the  defendants  to  him,  and,  I  think,  released  the  defendants  frcan 
any  obligation  to  Carley  or  to  the  plaintiff  on  account  of  this  spec- 
ulation. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 


(127  App.  DlT.  BIS.) 

TBU8T  COMPANY  OF  AMERICA  t.  HAMII/TON  BANE  OF  NEW  YORK 

CITY. 

(Supreme  Court,  Appellate  Division.  First  Department  Jnlf  8,  1908.) 

1.  PATICBRTB— MiSTUCE  OF  FACT— RECOVKIT. 

The  general  rule  Is  tbat  payments  made  under  a  mistake  of  fact,  though 
negligently  made,  may  be  recovered. 

[Ed.  Note.— -For  cases  In  point,  see  Oat  Dig.  voL  89,  Payment  H  27!^ 
281.] 

2L  Bills  and  Notks— Patubkt  or  Fobqsd  Bill  or  Exqiunoe— Rbcovbbt. 

A  drawee  of  a  bUl  of  ezdiange,  to  which  the  drawer's  name  has  been 
forged,  who  accepts  or  pays  the  same,  can  ntither  repudiate  the  accept- 
ance nor  recover  the  mon^  paid ;  he  being  boiuid  to  know  the  drawer's 
signature. 

[Ed.  Nota— Fot  cases  In  point,  see  Cent  Dig.  toI.  7,  BUls  and  Notes, 
I  1272.] 

8.  Sahe. 

Where  the  Indorsement  of  the  payee  of  a  bin  of  exchange  has  been  fnv- 
ed,  subsequent  holders  obtain  no  title  to  It,  and  payments  made  to  one 
who  holds  under  such  forged  Indorsemat  may  be  recovered. 

[Ed.  Noti&i—V<a  cases  in  point  see  Coit  Dig.  vol.  7,  Bills  and  Notes, 
I  1273.] 

4.  Banks  and  Bankimo— Fosgbd  Checks— PAnrEKT—RiOHTS  ov  Bank— Rx- 

OOVEBT  OF  PaYUENTB— "FiCTinOUB." 

Negotiable  Instrumoits  Law,  Laws  1897,  p.  724,  c.  012,  {  28,  iiroTide:^ 
that  an  Instrument  Is  payable  to  bearer  when  It  la  payable  to  the  order  of 
a  fictitious  person  and  such  fact  was  known  to  the  person  making  It  so 
iwyable.  The  name  of  the  maker  of  checks  purporting  to  have  been  sign- 
ed by  an  administrator,  made  payable  to  beneficiaries  entitled  to  a  greater 
amount  from  the  estate  than  the  amount  of  the  diecks.  was  forged.  The 
chedcs  were  accepted  and  paid  by  the  drawee.  Hie  names  of  the  payees 
were  also  forged.  It  did  not  appear  who  fo^ed  the  maker's  name,  but 
the  person  who  did  so  knew  that  the  payees  would  never  have  any  interest 
In  the  Instruments.  Held,  that  the  payees  were  fictitious  within  the  lABti- 
nte,  and  the  drawee  could  not  recover  the  money  paid. 

[Bd.  Note.— -Fot  other  deflnltlona,  see  Words  and  Phrases,  voL  &  pi 
27544 
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O.  Bams— FoBOED  Check— Payuent—Liabiutt  to  Defositos. 

Where  a  party  forging  a  check  was  a  Btranger  to  the  drawee  and  the 
person  receWlng  the  money  on  the  check,  and  they  were  equally  inno- 
cent, the  drawee  must  stand  the  loss,  for  the  risk  of  paying  oat  money  on 
a  forged  signature  of  a  depositor  la  one  a  banker  most  assume. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  YfO.  B,  Banks  and  Bank- 
ing, S  441.] 

Submission  of  controversy  under  Code  Civ,  Proc.  §  1279,  by  the 
Trust  Company  of  America  and  the  Hamilton  Bank  of  New  York 
City.   Judgment  for  defendant. 

Argued  before  INGRAHAM.  CLARKE,  SCOTT,  McLAUGH- 
IvIN,  and  HOUGHTON,  JJ. 

Albert  B.  Boardman,  for  plaintiff. 
Herman  Aaron,  for  defendant 

McLaughlin,  J.  This  is  a  controversy  submitted  to  the  court 
upon  an  agreed  statement  of  facts  under  section  1279  df  the  Code 
of  Civil  Procedure.  The  controversy  relates  to  four  checks  for  $600 
each,  drawn  upon  the  plaintiff,  a  trust  company  doing  a  banking  busi- 
ness, and  signed:  "Estate  of  Kate  M.  Wallace.  Arthur  B.  Wallace, 
Adm'r."  At  the  time  the  checks  were  presented  to  the  plaintiff  for 
payment,  the  estate  of  Kate  M.  Wallace  was  one  of  its  depositors, 
having  to  its  credit  an  amount  in  excess  of  all  the  checks,  which  could 
be  drawn  out  on  checks  signed  by  Arthur  B.  Wallace,  administrator, 
when  countersigned  by  the  United  States  Fidelity  &  Guaranty  Com- 
pany. 'Die  Wallace  estate  had  then  been  practioilly  settled,  and  the 
amount  on  deposit  was  ready  for  distribution  among  the  next  of  kin 
of  the  decedent.  The  four  checks  in  question  were  drawn  without  the 
knowledge  or  authority  of  the  administrator,  his  signature  being 
forged,  and  in  each  there  was  inserted  as  payee  the  name  of  some  one 
of  the  next  of  kin  whose  distributable  share  of  the  amount  on  deposit 
with  the  plaintiff  was  greater  than  the  amount  of  the  check  or  checks 
thus  apparently  payable  to  such  person.  The  first  check  was  dated 
September  25,  1905,  and  -was  presented  on  that  day  to  the  United 
States  Fidelity  &  Guaranty  Company  by  a  person  unnamed,  without 
the  knowledge  of  plaintiff  or  defendant.  The  United  States  Fidelity 
&  Guaranty  Company,  relying  upon  the  apparent  genuineness  of  the 
check,  countersigned  the  same,  and  it  was  then,  by  some  person  un- 
known, presented  to  the  plaintiff  for  acceptance  and  by  it  accepted,  in 
writing.  The  name  of  the  payee  was  then  forged  upon  the  back  of 
the  check  as  first  indorser,  and  it  was  subsequently  deposited  with 
the  defendant,  by  one  M.  F.  Kerby,  one  of  its  depositors,  who  was 
given  credit  for  the  same.  It  then  bore  the  following  additional  in- 
dorsements: "Harvey  J.  Conkey.  M.  F.  Kerby.  A.  Edward  Fish- 
er." Thereafter,  the  defendant,  through  the  New  York  Clearing 
House,  presented  the  check  to  the  plaintiff  for  payment,  guaranteeing 
the  indorsements,  and  it,  relying  upon  the  genuineness  of  the  check, 
with  the  guarantee  of.  the  defendant  thereon,  not  knowing  that  the 
indorsement  of  the  payee  was  forged,  paid  the  same  in  good  faith. 
Substantially  the  same  facts  are  true  in  regard  to  the  second  check, 
which  was  dated  in  November,  1905.   The  other  two  checks,  dated 
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in  December,  1905,  and  January,  1906,  were  not  presented  to  plain- 
tiff for  acceptance  before  payment  and  were  deposited  with  defend- 
ant by  Harvey  J.  Conkey,  one  of  its  depositors,  to  the  credit  of  his 
account;  otherwise,  the  same  course  was  pursued  with  regard  to 
them.  They  were  mdorsed  "Harvey  J.  Conkey"  below  the  forged 
indorsement  of  the  payee. 

Upon  discovering  the  forgeries,  the  plaintiff  at  once  notified  the  de- 
fendant, tendered  back  the  checks,  and  demanded  repayment.  In  the 
meantime  both  Kerby  and  Conkey  had  withdrawn  the  proceeds  of  the 
checks,  and  the  defendant,  relying  on  plaintiff's  acceptance  and  pay- 
ment of  them,  had  paid  out  the  same  in  good  faith.  The  defendant 
has  refused  to  repay  plaintiff  the  amount  of  the  checks,  or  any  of 
them,  and  the  question  presented  is  whether  plaintiff  is  entitled  thereto. 

The  general  rule  is  that  payments  made  under  a  mistake  of  fact 
may  be  recovered,  although  negligently  made;  but  it  is  also  settled 
that,  if  the  drawee  of  a  bill  of  exchange  to  which  the  drawer's  name 
has  been  forged  accepts  or  pays  the  same,  he  can  neither  repudiate  the 
acceptance  nor  recover  the  money  paid,  since  he  is  bound  to  know  the 
drawer's  signature.  Price  v.  Neal,  3  Burrows,  1354;  Bank  of  United 
States  v.  Bank  of  Georgia,  10  Wheat.  (U.  S.)  333,  6  L.  Ed.  334 ;  Na- 
tional Park  Bank  v.  Ninth  National  Bank,  46  N.  Y.  77 ;  Goddard  v. 
The  Merchants'  Bank,  4  N.  Y.  147.  It  is  also  settled  that,  where  the 
indorsement  of  the  payee  of  a  bill  of  exchange  has  been  forged,  sub- 
sequent holders  obtain  no  title  to  it,  and  payments  made  to  one  who 
holds  imder  such  forged  indorsements  may  be  recovered.  Com  Ex- 
change Bank  v.  Nassau  Bank,  91  N.  Y.  74,  43  Am.  Rep.  655 ;  Holt 
V.  Ross,  54  N.  Y.  472,  13  Am.  Rep.  616;  Canal  Bank  v.  Bank  of  Al- 
bany, 1  Hill,  287. 

Therefore,  if  all  the  indorsements  on  the  checks  in  question  had 
been  genuine,  the  plaintiff  could  not  recover;  but  if  the  maker's  sig- 
natures had  been  genuine,  and  only  the  indorsements  or  any  of  them 
forged,  it  could  recover.  Having  paid  the  checks,  the  plaintiff  cannot 
now  be  heard  to  say  that  the  maker's  signatures  are  not  genuine,  or 
recover  on  the  ground  that  the  same  were  forged,  and  by  reason  of 
that  fact  it  is  suggested  that  the  rights  of  the  parties  are  precisely  the 
same  as  though  the  drawer's  si^atures  were  genuine,  and  since  the 
defendant  never  obtained  good  title  to  them,  on  account  of  the  forged 
indorsements  of  the  payees,  the  plaintiff  is  entitled  to  recover.  There 
are  authorities  to  support  this  contention.  First  Nat.  Bank  v.  North- 
western Bank,  152  111.  296,  38  N.  E.  739,  26  L.  R.  A.  289,  43  Am.  St. 
Rep.  247 ;  McCall  v.  Croning,  3  La.  Ann.  409,  48  Am.  Dec.  454.  But 
it  does  not  necessarily  follow,  because  the  checks  were  not  indorsed 
by  the  persons  whose  names  appeared  on  them  as  payees,  that  the 
defendant,  which  received  them  in  good  faith  and  paid  value  therefor, 
can  be  compelled  to  repay  their  amounts  to  the  plaintiff. 

A  leading  authority  on  the  subject  is  Bank  of  England  v.  Vagliano 
Bros.,  L.  R.  1891  App.  Cas.  107,  which  reversed  Vagliano  v.  Bank 
of  England,  23  Q.  B.  D.  243,  and  22  Q.  B.  D.  103.  This  authority 
has  been  frequently  cited  and  is  directly  in  point.  There,  Vagliano 
Bros,  were  foreign  bankers  doing  a  large  business  in  various  parts  of 
the  world.  One  of  their  clerks,  Glyka,  forged  a  large  number  of  bills 
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of  exchange  purporting  to  be  drawn  on  the  firm  by  one  of  its  foreign 
correspondents,  payable  to  another  well-known  firm.  He  also  forged 
letters  of  advice  to  accompany  them  and  caused  them  to  be  presented, 
the  same  as  genuine  bills,  to  Vagliano  Bros,  in  the  regular  course  of 
business.  Vagliano  Bros.,  deceived  by  the  cleverness  of  the  forgeries, 
accepted  from  time  to  time  bills  aggregating  over  $350,000,  which 
they  directed  the  Bank  of  England,  their  general  banker,  to  pay  when 
presented.  After  bills  had  been  accepted,  Glyka  would  obtain  pos- 
session of  them,  indorse  thereon  the  name  of  the  payee,  and  collect 
the  money  from  the  bank,  which  charged  the  amounts  so  paid  to  the 
account  of  Vagliano  Bros.  The  latter,  on  discovering  the  forgeries, 
sued  the  bank  to  recover  the  amounts  so  paid  out  on  the  forged  bills. 
The  House  of  Lords  held,  reversing  the  decisions  of  the  lower  courts, 
that  this  amount  could  not  be  recovered.  The  decision  is  placed  upon 
the  ground  that  "since  Glyka,  although  he  inserted  in  the  forged  bills 
as  payee  the  name  of  a  well-known  firm,  knew  that  such  firm  had  no 
interest  in  the  bills  and  never  intended  that  it  should,  the  payee 
was  fictitious,"  and  under  the  statute  providing  that  "where  the  payee 
is  a  fictitious  or  non-existing  person  the  bill  may  be  treated  as  payable 
to  bearer"  (Bills  of  Exchange  Act  1882,  §  7,  subsec.  3),  the  bills  of  ex- 
change were,  in  l^^l  effect,  payable  to  bearer,  and  the  bank  obtained 
good  title,  regardless  of  the  indorsements. 

Some  doubt  was  expressed  in  the  Bank  of  England  Case  as  to  wheth- 
er the  statute  warranted  such  construction,  since  the  effect  was  to 
make  the  fictitiousness  of  the  payee  depend  upon  the  maker's  intention ; 
but  under  our  own  statute  no  such  question  can  be  raised.  The 
Negotiable  Instruments  Law  provides  (Laws  1S97,  p.  724,  c  613, 
§28): 

"The  Instrument  Is  payable  to  bearer:  *  *  *  0)  When  It  1b  payable  to  the 
order  of  ^  flctltlona  or  nonexistliig  pmon,  and  such  tact  was  known  to  the 
person  making  it  so  paTable." 

The  correctness  of  the  decision  in  First  National  Bank  v.  North- 
western Bank,  supra,  may  well  be  questioned,  since  the  decision  of  the 
lower  court,  which  was  reversed  by  the  House  of  Lords,  in  the  Bank 
of  England  Case,  was  cited  at  length  and  relied  upon.  Whether  this 
be  so  or  not,  the  decisions  in  our  own  state  are  entirely  in  harmony 
with  the  views  expressed  by  the  House  of  Lords.  Thus,  in  Cc^gill 
V.  American  Exchange  Bank,  1  N.  Y.  113,  49  Am.  Dec.  310,  a  partner 
drew  a  bill  of  exchange  in  the  name  of  the  partnership,  payable  to 
one  Truman  Billings  and  forged  thereon  the  indorsement  of  the  lat- 
ter. The  bill  subsequently  came  into  the  hands  of  the  defendant  bank, 
and  the  plaintiff,  upon  whom  it  was  drawn,  accepted  and  paid  it.  It 
was  held  that  the  plaintiff,  on  discovering  the  forgery,  could  not  re- 
cover the  amount  paid  from  the  defendant,  since  the  bill  was  in  effect 
payable  to  bearer,  and  defencUnt  had  good  title.  Mr.  Justice  Bronson, 
who  delivered  the  opinion  of  the  court,  distinguished  the  case  of  Canal 
I^ank  V.  Bank  of  Albany,  supra,  and  said : 

"As  the  payee  had  no  interest,  and  It  was  not  intended  that  he  should  ever 
become  a  party  to  the  transaction,  he  may  be  regarded.  In  relatiim  to  tliis  mat- 
ter, as  a  nonentity:  and  It  Is  fully  settled  that  when  a  man  draws  and  pats 
into  circulation  a  bill  whtdi  is  payable  to  a  flctitloas  person,  the  bxMer  may 
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declare  and  recover  upon  It  as  a  bill  payable  to  bearor.  *  *  *  In  legal 
effect,  though  not  in  form,  the  bill  Is  payable  to  bearer.  •  •  •  The  plain- 
tiff probably  accepted  and  paid  the  bill  under  the  mistaken  assnmptiKm  that 
the  Indorsement  was  genuine ;  but  he  was  not  mistaken  about  the  main  fact 
which  he  was  concerned  to  know,  which  was  Uiat  the  holder  waa  the  own^ 
of  the  bin." 

And  in  Phillips  v.  Mercantile  National  Bank,  140  N.  Y.  656,  35  N. 
E.  983,  23  L.  R.  A.  684,  37  Am.  St.  Rep.  596,  the  cashier  of  the  Na- 
tional Bank  of  Sumter,  S.  C,  drew  checks  in  the  name  of  the  bank, 
inserting  as  payees  the  names  of  customers  of  the  bank,  whose  indorse- 
ments he  forged.  The  checks  thus  drawn  were  sent  to  various  firms 
in  New  York  and  subsequently  came  into  the  hands  of  the  defendant, 
which  received  them  in  good  faith  and  charged  them  to  the  account 
of  the  Sumter  Bank.  The  receiver  of  the  Sumter  Bank  thereafter 
brought  an  action  to  recover  the  amount  of  these  checks,  and  it  was 
held  that  the  same  could  not  be  maintained,  since  in  legal  effect  the 
payees  were  fictitious  and  the  checks  payable  to  bearer,  and  for  that 
reason  the  defendant  obtained  good  title.  The  court,  Mr.  Justice  Gray 
delivering  the  Ofunion,  said : 

"The  names. he  used  were,  for  his  purposes,  fictitious,  because  he  juiver  in- 
tended that  the  paper  should  reach  the  persons  whose  names  were  upon  them. 
The  transaction  was  one  solely  for  the  fraudulent  purpose  of  appropriating 
his  bauk'B  moneys,  by  a  trick  which  his  position  enabled  him  to  perform.  Con- 
ceded! y.  If  the  names  of  the  payees  were  of  fictitious  persons,  the  Sumter  Bank 
would  have  had  no  claim  upon  the  defendant.  How,  then,  can  the  transaction 
be  said  to  assume  a  dlffereiit  aspect  because  the  iiomes  adopted  were  of  known 
persons?  That  the  Intention  was  to  treat  theui  as  being  of  fictitious  persons 
IB  manifest  *  •  •  The  flctltlousnees  of  the  maker's  direction  to  pay  does 
not  depend  upon  the  identlflcatlon  of  the  name  of  the  payee  with  some  ex- 
latimt  person,  but  upon  the  intention  underlying  the  act  of  the  maker  In  In- 
serting the  name." 

Under  the  negotiable  instruments  law  and  the  cases  cited,  I  am  of 
the  opinion  the  checks  in  question,  as  between  plaintiff  and  defendant, 
were  payable  to  bearer.  It  does  not  appear  who  forged  the  maker's 
signatures,  but  the  subsequent  history  of  the  checks  does  not  leave  it 
open  to  doubt  that  the  person  who  did  so  knew  that  the  parties  whose 
names  were  used  as  payees  would  never  have  any  interest  in  the  in- 
struments. Just  as  in  the  Bank  of  England  and  the  Phillips  Cases, 
in  order  to  accomplish  the  fraud  more  easily,  the  names  inserted  as 
payees  were  those  of  persons  to  whom  checks  might  naturally  be  made. 
Whether  indorsing  the  names  of  the  payees  upon  the  checks  was  tech- 
nically forgery  or  not  it  is  unnecessary  to  consider.  It  has  been  con- 
venient- to  thus  describe  them.  Despite  these  forged  indorsements, 
then,  the  defendant  acquired  good  title,  since  in  legal  effect  the  checks 
were  payable  to  bearer.  Plaintiff,  having  paid  them  to  a  holder  in 
due  course,  cannot  recover  upon  the  ground  that  the  payees'  signatures 
were  forged. 

Nor  is  this  view  at  all  in  conflict  with  Shipman  v.  Bank  of  State 
of  New  York,  126  N.  Y.  318,  27  N.  E.  371,  12  L.  R.  A.  791,  22  Am. 
St.  Rep.  821.  There,  the  plaintiffs'  firm  sig^ned  a  large  number  of 
checks  relying  on  the  false  statements  of  an  employe;  the  names  of 
the  payees  being  in  some  instances  fictitious  and  in  otihers  the  names 
of  existing  persons.   The  employ^  upon  whose  false  statements  the 
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chedcs  were  made  then  indorsed  upon  them  the  names  of  the  re- 
spective payees,  and  the  checks  were  thereafter  paid  in  good  faith  by 
the  bank  upon  which  they  were  drawn.  The  court  held  that  the  plain- 
tiffs could  recover  from  the  bank  the  amount  paid,  distingfuishing  the 
Bank  of  England  Case,  and  the  distinction  is  obvious.  In  the  former 
case,  the  member  of  the  firm  who  signed  the  checks  in  the  firm  name 
believed  that  in  every  instance  the  payee  was  a  real  person  to  whom 
alone  the  chedc  was  payable,  while,  in  the  latter  case,  the  person  who 
wrote  the  maker's  signature  was  a  forger  who  knew  that,  so  far  as  the 
.bills  of  exchange  were  concerned,  the  payee  was  6ctitious.  The  court 
e?q>ressl3r  recognized  the  rule  that  the  maker's  intention  was  control- 
ling, saying: 

**rhe  mak^s  lntraiti<m  1b  the  controlling  consideration  which  determlnea  the 
character  of  such  paper." 

It  is  true  that  in  many  of  the  authorities  cited  the  person  guilty  of 
the  fraud  was  connected  in  some  way  with  one  of  the  parties,  which 
may  have  affected  the  equities  of  the  case,  as  was  suggested  in  Ship- 
man  V.  Bank  of  State  of  New  York,  supra,  concerning  the  decision  in 
the  Bank  of  England  Case,  while  here,  so  far  as  appears,  the  guilty 
party  was  a  stranger  to  both  plaintiif  and  defendant,  and  they  are 
equally  innocent.  But  that  cannot  change  the  law  as  to  the  fictitious- 
ness  of  the  payees,  and,  if  it  did,  I  am  of  the  opinion  that  any  equities 
in  the  present  case  are  with  the  defendant.  The  risk  of  paying  out 
money  upon  a  forged  signature  of  a  depositor  is  one  which  a  banker 
must  assume,  and,  if  the  plaintiff  had  detected  the  forgeries  when  the 
checks  were  presented  for  payment,  it  would  not  have  suffered  any 
loss,  and  it  is  possible  that  the  defendant  would  not. 

I  am  of  the  opinion  that  the  plaintiff  has  no  legal  claim  against  the 
defendant,  and  for  that  reason  the  latter  is  entitled  to  judgment  upon 
tht  merits,  with  costs.  All  concur. 


(59  Misc.  Bep.  49a) 

FRIEDBERGBR  v.  STULPNAGEL. 
(Supreme  Court,  Appellate  Term.  June  22,  1908.) 

1.  Ctouvrs— iHFBBioa  OomtTB-^uaisDicrnoN. 

Tbe  powers  of  courts  of  statutory  origin  will  be  strictly  limited  to  the 
eract  literal  meaning  of  the  words  used  In  the  statute,  holding  them  to 
the  precise  limits  of  jurisdiction  prescribed  by  law ;  but  liberality  Is  used 
in  reviewing  their  proceedings. 

2.  Same— Municipal  Conitr— Jurisdictioh— Volustabt  Appeabance. 

tJnder  the  express  provisions  of  section  26  of  the  Municipal  Court  Act 
(Laws  1902,  p.  1498,  c.  580),  parties  may  appear  In  court  voluntarily  and 
have  their  dlffer^cea  legally  adjusted. 

Sl  Same— I^ault  JtTDauBNi^SETTina  Abide— Poweb  or  Coubt. 

MunlcliMl  Court  Act,  Laws  1902,  p.  1562,  c.  5S0,  §  2Si,  authorizing  the 
court  to  set  aside  a  default  Judgment  and  set  the  case  down  for  pleading, 
when  construed  in  the  light  of  the  prior  provisions  leading  up  to  such 
section,  as  found  In  section  13G7  of  the  Consolidation  Act  (Liaws  1882,  p. 
851,  c  410),  Laws  18f!2,  p.  070.  c.  484,  as  amended  by  Laws  1804,  p.  1871, 
c.  7S0,  and  Laws  1800.  p.  978,  c.  748,  confeni  no  power  on  the  Municipal 
Court  to  set  aside  a  default  Jodgmmt  absolutely,  but  only  to  open  the 
default  and  set  the  case  down  for  jfleading. 
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4.  Saue. 


Municipal  Court  Act,  Laws  1902.  p.  1562,  c.  580,  S  253,  authorizing 
tbe  court  to  eet  aside  a  default  Judgment  and  to  set  the  case  down  for 
pleading,  was  amended  by  Laws  1007,  p.  654,  c.  804,  to  read,  the  court  **or 
a  Jnstfce  tbereor  in  the  district  In  which  a  defiaalt  ''or  dismissal"  is  tak- 
en "or  In  which  Judgment  Is  taken  or  final  order  made  without  the  serv- 
ice of  a  summons  or  of  process  as  required  by  law"  may  at  any  time 
ujjon  notice  open  such  default  "or  dismissal."  Prior  to  the  amendment 
tbe  court  had  no  power  to  set  aside  a  default  Judgment  absolutely,  but 
only  to  open  the  default  and  set  the  case  down  for  pleading.  The  only 
other  remedy  available  to  defendant  was  by  appeal  under  section  311  of 
the  Municipal  Court  Act  Held,  that  the  amendment  did  not  change  the 
existing  role  so  as  to  permit  a  setting  aside  of  a  default  and  dismissing 
the  action,  since  the  quoted  words  In  the  amendment  only  gave  the  ad- 
ditional power  to  aid  a  plaintiff  In  his  default,  and  since  It  was  the  evi- 
dent Intention  of  the  Legislature  to  provide  another  less  expensive  rem- 
edy than  the  appeal  authorized  by  section  311,  as  shown  by  the  fact 
that  section  Sll  was  not  repealed,  and  sections  248,  24&,  Municipal  Court 
Act,  relating  to  dismissals,  were  not  amended. 


Municipal  Court  Act.  Laws  1902,  p.  1678,  c  680,  S  311,  authoriKCS  an  ap- 
peal from  a  default  Judgment.  Section  268  authorizes  a  default  Judg- 
ment to  be  opened  on  motion  and  the  case  set  down  for  pleading.  Held 
that,  though  two  remedies  were  provided  to  set  aside  a  default  judgment,  a 
defendant  was  not  entitled  to  both  remedies,  as  plaintiff  may  not  be  sub- 
jected to  two  bills  of  costs. 

6.  Same— Monons— Dismssjx. 

Since  under  section  253  of  Municipal  Court  Act  as  amended  by  Laws 
1907.  p.  664,  c.  804,  authorizing  the  setting  aside  of  a  default  Judgment 
and  setting  the  case  down  for  pleading,  a  defendant  has  no  right  to  set 
aside  a  default  Judgment  absolut^y  for  the  nonservlce  of  process,  a  mo- 
tion to  vacate  the  Judgmrat,  asking  for  no  other  relief,  made  on  a  special 
appearance  for  that  purpose,  should  be  dismissed. 

7.  Apfbabancb— Genbbai.  ob  Special— Motton  to  Set  Asidk  Judohent. 

A  motion  to  set  aside  a  Judgment  for  nonservlce  of  process  Is  not 
equivalent  to  a  general  appearance. 

[Ed.  Note.~For  cases  in  point  see  Cent.  Dig.  vol.  3.  Appearance,  §  52.1  - 

8.  Appeal  and  Ebeob— Obdebs— AppEALABiLrrr— Settinq  Aside  Judgment. 

Where  a  party  appears  specially  to  set  aside  a  default  Judgment  for 
nonservlce  of  process,  and  asks  for  the  dismissal  of  the  action,  which  is 
not  grantable  under  section  253  of  Municipal  Court  Act  (Laws  1902,  p. 
15G2.  c.  680),  as  amended  by  Laws  1907,  p.  554,  c.  304,  authorizing  the 
setting  aside  of  a  default  Judgment  and  setting  the  case  down  for  plead- 
ing, an  order  denying  the  motltm  to  dismiss  Is  not  an  appealable  order,  as 
It  Is  not  one  of  the  orders  enumerated  In  sections  JK3-256,  authorizing 
appeals  from  the  Municipal  Court;  nor  Is  it  an  order  daiylng  a  motion 
to  open  a  d^aul^  as  provided  In  section  257,  anthorlzlng  an  appeal  from 
such  an  order. 


Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. . 

Action  by  Lazarus  Friedberger  against  Elizabeth  Stulpnagel.  From 
an  order  denying  a  motion  to  set  aside  a  default  judgment  in  the 
Municipal  Court,  defendant  appeals.  Appeal  dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GIEGERICH  and 
GREENBAUM,  JJ. 

August  P.  Wagener,  for  appellant 

Olcott,  Gruber,  Bonynge  &  McManus,  for  respondent 
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PER  CURIAM.  In  the  original  summcms,  issued  in  this  action, 
the  words  and  fibres  "128  Prince  street,"  which  were  intended  to  des- 
ignate the  location  of  the  courthouse  in  the  First  district.  Municipal 
Court,  were  stricken  out,  and  the  words  "66  Lafayette  street"  written 
over  them  in  ink.  The  copy  of  the  summons  which  was  served  upon 
the  defendant  also  had  the  words  "138  Prince  street"  stricken  out, 
without  any  designation  or  mention  of  the  street  or  mention  of  the 
courthouse.  The  defendant  failed  to  appear  upon  the  return  day,  and 
a  judgment  was  taken  against  her  as  by  default.  The  next  day,  an 
attorney  representing  the  defendant  obtained  an  order  to  show  cause, 
and  upon  the  return  of  that  order  filed  a  special  notice  of  appearance, 
in  which  he  set  forth  that  he  appeared  "only  for  the  purpose  of  moving 
to  vacate  and  set  aside  the  judgment  entered  herein  by  default,  in 
favor  of  the  plaintiff  on  February  3,  1908,  on  the  ground  that  the 
copy  summons  served  did  not  conform  to  the  original  summons  and  is 
defective,  in  that  no  place  where  the  same  is  returnable  is  stated  in 
said  copy  summons,  and  for  the  purpose  of  moving  to  dismiss  the 
proceedii^s,  with  costs,  by  reason  of  such  defect."  This  motion  was 
denied,  with  $6  costs,  and  from  the  order  entered  thereon  the  defend- 
ant appeals. 

I  do  not  consider  it  necessary,  in  disposing  of  this  appeal,  to  pass 
upon  the  question  as  to  whether  or  not  the  court  below  acquired  ju- 
risdiction over  the  person  of  the  defendant  by  the  service  of  the  al- 
leged defective  summons.  If  the  service  of  such  a  summons  was  in- 
sufficient to  confer  jurisdiction  over  the  defendant,  it  was  equivalent 
to  no  service  at  all.  If  jurisdiction  was  thereby  conferred,  the  de- 
fendant is  in  default.  The  question  to  be  determined  is  whether  the 
Municipal  Court  can  by  an  order  made  after  judgment  has  been  ren- 
dered vacate  and  set  aside  such  judgment  and  dismiss  the  action. 

Prior  to  the  amendments  of  section  1367  of  the  Consolidation  Act 
(Laws  188S,  p.  351,  c.  410),  a  District  Court  justice  became  functus 
officio,  after  rendering  a  judgment,  and  the  only  remedy  an  ag^ieved 
party  had  was  by  an  appeal  therefrom.  People  v.  Callahan,  7  Daly, 
435.  A  justice  of  a  District  Court  had  no  power  whatever  over  a 
judgement,  not  even  to  amend  it,  nor  to  make  an  order  setting  it  aside, 
nor  to  set  aside  the  verdict  of  a  jury  or  to  grant  a  new  trial.  Schwartz 
V.  Wechler,  2  Misc  Rep.  67,  20  N.  Y.  Supp.  861 ;  People  v.  Campbell, 
18  Abb.  Prac.  1;  Edel  v.  McCone  (Com.  PL)  10  N.  Y.  Supp.  538; 
Carpenter  v.  Willett  (Ct.  App.)  28  How.  Prac.  235.  From  the  time 
the  judgment  was  rendered,  a  District  Court  justice  became  merely 
a  ministerial  offi«r.  Carpenter  v.  Willett,  supra.  In  the  case  of  Van 
Rensselaer  v.  Chadwick,  7  How.  Prac.  297-299,  in  discussing  the  ques- 
tion of  the  power  of  a  justice  of  the  peace,  in  a  case  where  judgment 
had  been  rendered,  the  court  said : 

"No  motion  could  have  been  made  In  the  original  action  to  set  aside  the 
proceedings  for  want  of  service :  a  justice  of  the  peace  having  no  power  after 
Judgmoit  to  eitertaln  such  a  motton." 

Unless  therefore  we  can  find  some  power  conferred  upon  the  Mu- 
nicipal Court  by  statute  to  set  aside  a  judgment  and  dismiss  an  ac- 
tion, it  is  clear  that  no  such  power  exists  in  that  court   By  chapter 
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484,  p.  970,  of  the  Laws  of  1862,  power  was  given  a  District  Court 
justice  to  open  a  default;  the  statute  reading  as  follows: 

"UpoD  motion  before  him  to  open  and  set  aside  any  default  made  in  anj- 
action  tried  before  him." 

Prior  to  the  enactment  of  this  statute,  the  court  had  no  power  over 
judgments  even  to  open  a  default,  "no  matter  what  may  have  been  the 
circumstances  under  which  the  default  was  taken."  People  v.  Camp- 
bell, supra.  Section  1367  of  the  consolidation  act  contained  substan- 
tially the  same  provision  and  declared  that : 

"Any  Justice  may,  upon  motion  before  him,  open  and  set  aside  any  default 
made  in  any  action  tried  by  or  before  hlui,  and  may  award  such  costs,  not  ez- 
oeedlng  ten  dollars  as  a  condition  for  opening  such  default,  as  iu  his  discre- 
tion shall  be  Just  and  proper." 

This  section  was  amended  by  chapter  750,  p.  1871,  Laws  1894, 
and  again  by  chapter  748,  p.  978,  Laws  1896.  This  latter  amendment 
gave  to  the  Municipal  Court  still  further  power  regarding  defaults* 
and  enacted  that : 

*^e  court,  or  a  Justice  holding  the  same,  may  at  any  time,  npon  motion 
made  upon  such  notice  as  the  Justice  may  direct,  open  any  default  and  set  aside;, 
vacate  or  modify  any  Judcment  entered  thereon,  and  set  the  cause  therein  for 
pleading,  hearing  or  trial  as  the  case  may  require,  upon  such  terms  as  the 
court  may  deem  proper." 

It  win  be  observed  that  up  to  the  time  of  the  enactment  of  this 
statute  the  court  had  no  power  over  a  judgment.  Its  power  was  limit- 
ed to  "setting  aside  any  default,"  and  no  mention  was  made  of  the 
judgment.  By  the  amendment  above  quoted,  the  court  was  g^ven  au- 
thority to  vacate  and  set  aside  any  judgment  entered  upon  a  default, 
and  to  set  the  cause  dovm  for  pleading,  hearing,  or  trial,  "as  the  case 
may  require."  Nevertheless,  the  power  thus  conferred  related  wholly 
to  judgments  taken  by  default,  and  no  power  was  given  to  dispose  of 
the  action  in  any  other  way  than,  if  the  default  was  opened,  to  set  the 
case  down  for  future  action.  GormuUy  &  Jeffery  Mfg.  Co.  v.  Cath- 
arine, 25  Misc.  Rep.  338,  55  N.  Y.  Supp.  475;  Wolchock  v.  Tom- 
barelli,  32  Misc.  Rep.  694,  66  N.  Y.  Supp.  504.  In  other  words,  if 
the  defendant  had  defaulted  in  appearing  upon  the  return  day,  and  his 
default  was  opened,  the  case  might  be  set  down  for  pleading;  if  the 
default  was  after  issue  was  joined,  then  the  cause  must  be  set  down  for 
hearing  or  trial;  the  words  "as  the  case  may  require"  clearly  having 
reference  to  the  situation  of  the  case  at  the  time  the  default  was 
opened. 

Section  253  of  the  Municipal  Court  Act  (Laws  1902,  p.  1562,  c.  580) 
was,  as  stated  by  the  Commissioners  of  Revision,  "taken  from  the  first 
part  of  section  1367  of  the  consolidation  act  and  aoolies  only  to  de- 
faults." The  section  is  headed  "Court  May  Open  Default,"  and  the 
language,  giving  power  to  the  court,  and  directing  the  manner  in 
which  the  case  must  be  disposed  of,  when  a  default  is  opened,  is  pre- 
cisely the  same  as  was  contained  in  the  Consolidation  Act,  §  1367. 
The  Appellate  Term  has  frequently  decided  that  the  construction  to 
be  given  section  253  is  not  that  it  gives  the  court  power  to  vacate  and 
set  aside  a  judgment  and  dismiss  the  action,  but  that  a  judgment  can 
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Only  be  vacated  when  a  default  is  opened,  and  the  order- opening  the 
default  must  contain  a  provision  setting  the  case  down  for  plea<jing, 
hearing,  or  trial  (Diehle  v.  Steele,  49  Misc.  Rep.  457,  97  N.  Y.  Supp. 
1024;  Altieri  v.  Trotta,  53  Misc.  Rep.  649,  103  N.  Y.  Supp.  715; 
Barron  v.  Feist,  51  Misc.  Rep.  589,  101  N.  Y.  Supp.  72),  and  that 
such  an  order  was  '*an  essential  condition  in  opening  a  default"  (Spiro- 
pulos  v.  Maj^ioni,  49  Misc.  Rep.  90,  96  N.  Y.  Supp.  438).  This  con- 
struction is  in  accordance  with  the  decisions  of  all  superior  courts, 
when  called  upon  to  define  the  powers  of  oiurts  of  statutory  creation ; 
the  rule  being  to  strictly  limit  the  power  of  an  inferior  court  to  the 
exact  literal  meaning  of  the  words  used  in  a  statute,  holding  them 
to  the  precise  limits  of  jurisdiction  prescribed  by  law,  but  to  be  lib- 
eral in  reviewing  their  proceedings.  Jones  v.  Reed,  1  Johns.  Cas.  20 ; 
Handshaw  v.  Arthur,  9  App.  Dnr.  175,  41  N.  Y.  Supp.  61,  affirmed 
161  N.  Y.  664,  57  N.  E.  1111. 

If,  then,  section  253  remained  the  same,  as  originally  enacted, 
we  should  have  no  difficulty  in  disposing  of  this  case.  The  section  as 
amended  reads  as  follows;  the  underscored  words  being  the  amend- 
ment inserted  by  the  Legislature  of  1907  (Laws  1907,  p.  554,  c,  304), 
taking  effect  September  1st  of  that  year : 

"The  court,  or  a  juaiioe  thereof.  In  a  district  In  which  a  default  or  dismis- 
sal ia  taken  in  an  action  or  aummary  proceeding,  or  in  which  judoment  is  tak- 
en or  flnal  order  made  vHthout  the  service  of  a  summons  or  of  process  as  re- 
quired bv  toiQ,  may  at  any  time  upon  motion  made  upon  such  notice  aa  the 
court  may  direct,  «pea  audi  default  or  dismiasal,  and  set  aside,  vacate  or  mo- 
4tCy  any  judgmoit  or  flnal  order  «itered  In  any  such  action  or  proceeding 
«nd  set  the  action  or  proceeding  down  for  irieadlng,  hrarli^  or  trial  as  the 
<WK  may  require  upon  such  terms  as  the  court  may  deem  proper." 

It  will  be  seen  that  the  amendment  consists  of  the  added  words  "or 
a  justice  thereof,"  the  words  "or  dismissal,"  and  the  words  "or  in 
which  judgment  is  taken  or  final  order  made  without  the  service  of  a 
summons  or  of  process  as  required  by  law."  The  other  language  in 
the  section  remains  exactly  as  it  was  prior  to  the  amendment.  In  oth- 
er words,  the  language  of  that  portion  of  the  section,  which  bounds 
the  power  of  the  court  and  declares  what  it  may  do,  when  it  is  asked 
to  exercise  its  authority,  and  which  governs  its  course  in  cases  that 
may  arise  under  that  section,  remains  predseiy  as  it  formerly  existed. 
The  words  "or  dismissal"  were  intended  to  dispel  the  uncertainty  as 
to  whether  or  not  the  court  could  relieve  a  plaintiff  who  had  default- 
ed as  well  as  a  defendant.  This  was  undoubtedly  owing  to  the  ap- 
-parenthr  conflicting  decisions  in  Lefenfeld  v.  Adler,  61  Misc.  Rep.  66, 
99  N.  Y.  Supp.  799,  and  Wolfert  v.  N.  Y.  City  Ry.  Co.,  63  Misc.  Rep. 
536,  103  N.  Y.  Supp.  768.  It  is  now  claimed  that  the  words  "or  in 
which  judgment  is  taken  or  final  order  made  without  the  service  of 
a  summons  or  of  process  as  required  by  law,"  inserted  in  the  section 
1^  the  amendment  aforesaid,  confers  power  upon  the  Municipal  Court 
to  vacate  a  judgment  and  dismiss  an  action,  where  no  service  of  pro- 
cess was  made,  and  that  in  such  a  case  the  cause  need  not  be  con- 
tinued, but  may  be  terminated  absolutely.  This  position  is  untenable, 
unless  we  are  prepared  to  hold  that  the  language  of  that  portion  of  the 
section,  which  directs  the  course  to  be  taken,  and  limits  the  power  of 
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the  court  in  such  cases,  has  been  heretofore  erroneously  construed  by 
this  court,  for,  as  there  has  been  no  change  made  in  that  portion  of 
the  section,  if  the  court,  prior  to  the  amendment,  had  no  power  to  set 
aside  a  judgment,  unless  it  also  set  the  case  down  for  future  action^ 
the  amendment  does  not  add  to  its  authority  in  that  respect  If  it  was 
the  intention  of  the  Legislature  to  so  enlarge  the  power  of  the  Mu- 
nicipal Court,  it  has  failed  to  so  express  itself  by  any  statutory  enact- 
ment, and,  as  the  Municipal  Court  can  take  nothing  by  implication, 
the  amendment  is  of  no  iorct,  as  there  is  no  power  given  to  the  court 
to  carry  it  into  effect. 

But  there  are  several  reasons  why  sudi  an  intent  is  not  manifest* 
and  why  another  intent  reasonably  appears.  Section  248  of  the  Mu- 
nicipal Court  act  provides  for  a  judgment  of  dismissal  in  certain  cases 
with  costs,  but  without  prejudice  to  a  new  action,  and  section  249  pro- 
vides for  cases  when  a  judgment  of  dismissal  upon  the  merits  may  be 
given.  It  is  reasonable  to  presume  that,  if  the  Legislature  intended  to 
grant  power  to  the  Municipal  Court  to  vacate  a  judgment  and  dis- 
miss an  action  for  nonservice  of  process,  an  addition  to  either  of 
those  sections  of  words  to  that  effect  would  have  been  the  method  tak- 
en to  acromplish  such  a  result.  Section  311  of  the  Municipal  Court 
act  gives  a  person  who  has  never  been  served  with  process  or  appear- 
ed in  the  action  a  right  to  appeal,  and  that  section  has  not  been  repeal- 
ed either  expressly  or  by  implication.  We  can  find  no  express  or  im- 
plied intention  on  the  part  of  the  Legislature  to  confer  more  power 
upon  the  Municipal  Court  to  dismiss  an  action  than  has  already  been 
given  by  sections  248  and  249  of  the  Municipal  Court  act,  and  we  are 
therefore  of  the  opinion  that  the  intent  of  the  Legislature,  in  adding 
to  section  253  the  words  above  quoted,  was,  not  to  give  power  to  the 
court  to  vacate  a  judgment  and  dismiss  an  action,  but  to  afford  a  per- 
son who  had  never  been  served  with  process  another  remedy  than  that 
of  being  compelled  to  resort  to  the  expensive  and  dilatory  method  of 
taking  an  appeal  from  a  judgment  entered  against  him.  Technically, 
a  judgment  so  taken  is  not,  so  far  as  the  defendant  is  concerned,  a 
judgment  taken  by  reason  of  his  default,  because  if  never  served  he 
cannot  be  said  to  be  in  default.  Spiropulos  v.  Magfnioni,  supra.  Nev- 
ertheless, there  seems  no  good  reason  why  a  person  who  has  never 
been  served  with  process,  and  has  not  appeared,  may  not,  upon  ascer- 
taining tl^t  a  judgment  has  been  entered  against  him,  be  permitted, 
upon  pn^r  application  therefor,  and  proper  proof,  to  have  such  a- 
judgment  vacated,  and  be  allowed  to  defend  any  claim  the  plaintiff 
may  have  against  him.  Parties  may  appear  in  court  voluntarily  and 
have  their  differences  legally  adjusted.  Section  26,  Municipal  Court 
Act.  Until  proof  of  nonservice  is  given,  the  court  has  prima  facie  ju- 
risdiction, because  proof  of  service  of  the  process  is  always  given  be- 
fore an  inquest  is  taken. 

In  Edel  v.  McCone,  supra,  the  court  held  that  such  an  inquest  was 
a  trial,  within  the  meaning  of  the  section  regarding  defaults,  and 
that,  although  a  defendant  had  not  been  served,  he  was  not  ccnnpelled 
to  resort  to  an  appeal  or  a  suit  in  equity,  and  the  setting  aside  of  the 
judgment  by  the  justice  and  fixing  a  day  for  the  trial  of  the  case  was 
upheld  by  the  court.   An  "inquest"  is  a  "trial."   Haines  v.  Davis,  6 


Sup.  Ct) 


f  BIBDBBROEB  V.  ffTULPKAORL. 


95 


How.  Prac.  118.  Presumably,  a  party  against  whom  a  judgment  has 
been  taken  knows  that  the  plaintiff  has  a  claim  against  him,  and  may 
prefer  to  defend  himself  in  the  forum  chosen  by  his  adversary,  where 
the.  costs  in  case  of  defeat  are  small,  and  the  issues  tried  promptly. 
And  although  by  an  appeal  he  could  have  the  judgment  reversed  ab- 
solutely>  yet  he  would  subject  himself  to  a  new  action,  and,  possibly, 
in  a  different  court  where  trials  are  longer  delayed  and  are  more  ex- 
pensive. As  a  reason  for  asking  the  court's  permission  to  be  allowed 
to  have  his  day  in  court,  the  fact  of  nonservice  of  process  would  be  a 
most  potent  one.  There  is  no  reason  for  depriving  a  defendant  of  this 
right  because  he  is  not  legally  in  "default."  In  fact,  such  a  situation 
has  been  generally  regarded  as  a  "default"  by  most  practitioners  and 
by  the  courts  and  is  illustrated  in  the  case  at  bar,  where  the  defend- 
ant asks  to  have  the  "judgment"  entered  herein  by  "default"  set  aside, 
etc.  A  defendant  thus  s^king  relief  in  the  court  below  does  so  vol- 
untarily, and  therein  renounces  his  remed;^  by  appeal,  and  there  is  no 
maxim  in  law  more  familiar  than  that  which  declares'  that  every  man 
is  at  liberty  to  renounce  any  benefit  which  the  law  has  reserved  for 
him.  If  therefore  a  defendant  prefers  that  the  differences  between 
himself  and  his  adversary  be  tried  in  the  court  below,  a  proper  appli- 
cation and  due  proof  accomplishes  that  result.  Neither  is  the  plain- 
tiff harmed  by  the  adoption  of  such  a  course.  He  has  already  submit- 
ted himself  to  the  jurisdiction  of  the  court,  and  is  also  warned  by  no- 
tice of  motion  of  the  defendant's  claim.  He  can  meet  the  issue  by 
proof,  and,  if  the  court  is  satisfied  that  no  service  of  process  was  made 
upon  the  defendant,  the  judgment  is  vacated,  and  the  cause  set  down 
for  pleading  or  trial.  If,  on  the  other  hand,  the  court  finds  that  serv- 
ice has  been  made,  then  and  in  that  event  the  defendant  is  clearly  tn 
default,  and  may  be  relieved  if  such  default  is  excusable.  In  either 
case,  the  plaintiff  is  in  no  worse  position  than  if  the  defendant  had 
appeared  upon  the  rettun  day  and  joined  issue.  If  the  defendant's 
motion  is  denied,  he  has  his  remedy  by  an  appeal.  Schrenkeisen  v. 
Kroll  (Sup.)  85  N.  Y.  Supp.  1072. 

The  most  that  can  be  said  is  that  the  Municipal  Court  act,  in  its 
present  condition,  gives  a  defendant  who  has  not  been  served  with 
process,  and  has  not  appeared  generally  in  the  action,  two  remedies, 
either  of  which  he  can  avail  himself,  viz.:  Of  an  appeal  from  the 
judgment  under  section  311,  and  presenting  to  the  appellate  court 
facts  from  which  that  court  can  determine  tbat  no  service  was  made 
(Austen  v.  Columbia  Lubricants  Co.  [Sup.]  85  N.  Y.  Supp.  363; 
La2arus  v.  Boynton  [Sup.]  86  N.  Y.  Supp.  104)  thereby  obtaining  an 
absolute  reversal  of  the  judgment,  or  by  an  application  under  section 
253  to  the  court  below  to  have  the  judgment  vacated  and  the  case  set 
down  for  pleading  or  trial.  This  is  what  the  Legislature  evidently  in- 
tended to  secure.  If  the  defendant  adopts  the  latter  remedy,  he  must 
show  by  his  moving  papers  that  he  intends  to  bring  himself  within 
the  jurisdiction  and  power  of  the  court  to  grant  him  the  relief  asked 
for,  and  this  he  does  not  do  by  special  appearance  for  the  purpose  of 
vacating  the  jui^fment  only.  This,  as  we  have  seen,  the  court  has  no 
power  to  do. 
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A  motion  to  set  aside  a  judgment  for  nonservice  of  process  is  not 
equivalent  to  a  general  appearance.  Noble  v.  Crandall,  49  Hun,  474, 
2  N.  Y.  Supp.  265;  Cohen  v.  Levy,  27  Misc.  Rep.  331,  58  N.  Y.  Supp. 
721.  If,  however,  a  defendant  thus  situated  moves  to  have  the  judg- 
ment vacated  and  the  cause  set  down  for  pleading  or  trial,  upon  prop- 
er proof,  his  motion  should  be  granted.  It  may  also  be  observed  that 
a  defendant  thus  situated  is  not  entitled  to  both  the  remedies  herein- 
before referred  to.  The  plaintiff  cannot  be  subjected  to  two  bills  of 
costs,  one  by  reversal  upon  appeal  direct  from  the  judgmmit,  and* 
possibly,  one  upon  appeal  from  an  order  denyii^  defendant's  motion. 

The  construction  ^ven  herein  to  section  253  makes  the  practice 
plain  and  in  accord  with  the  previous  decisions  of  this  court  and 
violates  no  rule  of  law  or  practice.  In  the  case  at  bar,  the  defendant 
sought  to  obtain  from  the  court  an  order  vacating  the  judgment  and 
dismissing  the  action,  and  appeared  specially  and  made  a  motion  for 
that  purpose  only.  The  court  had  no  power  to  grant  such  a  motion  or 
to  make  the  order  asked  for  therein.  The  motion  should  therefore 
have  been  dismissed.  The  denial  of  the  motion  was  the  same  in  ef- 
fect The  order  made,  however,  is  not  an  appealable  order,  as  it  is 
not  one  of  the  orders  enumerated  in  sections  253,  254,  255,  266 ;  nor 
is  it  an  order  denying  a  motion  to  open  a  default,  as  provided  in  sec- 
tion 257,  and  the  appeal  must  therefore  be  dismissed. 

Appeal  dismissed,  with  $10  costs. 


<127  App,  DiT.  802.) 

GAIL  V.  QAIL. 

(Supreme  0)urt,  Appellate  Division,  Fourth  Department   July  7,  1906.) 

1.  COHTBAOTS— OONBTBCCnon. 

The  determination  of  the  meaning  and  effect  of  a  contract  depends  OD 
the  intention  of  tho  parties  as  expressed  therein. 
[Ed.  Note.— For  cases  In  point  see  Oent  Dig.  voL  11,  Oontracts,  1 780.] 

2.  Same. 

Words  used  In  a  contract  are  not  to  be  dismissed  as  meaningless,  un- 
less they  clearly  do  not  serve  In  the  expression  of  the  Intention  of  ttie 
parties  as  disclosed  by  the  contract 

[Ed.  Note.— For  cases  In  point  Bee  Cent  Dig.  toL  11,  Contracts,  |  782.] 

3.  Same— "DowEB  and  Thibds'*— "Thibds." 

Plaintiff,  who  ai^eed  to  re.ease  and  qaltclalm  to  defendant  her  son, 
her  "dower  and  thirds"  In  all  the  real  property  owned  by  her  deceased 
hnsbnnd  at  the  time  of  bis  death  In  consideration  of  certain  monthly  pay- 
ments for  ber  support  to  be  made  by  defendant  contended  that  the  ex- 
pression "dower  and  thirds,"  etc.,  meant  np  more  tlian  would  be  express- 
ed by  the  single  word  "dower,"  and  that  as  a  right  to  an  allotment  of 
dower  was  not  reco^ized  In  California,  where  some  of  the  real  property 
was  situated,  she  was  not  bound  to  convey  an  Interest  In  such  lands ;  the 
word  "thirds"  referring  only  to  personal  property.  Beld,  that  the  word 
as  used  In  the  contract  referred  to  the  actual  interest  in  the  Oallforala 
real  pstute  to  which  plaintiff  succeeded,  and  that  she  was  bound  to  con- 
vey the  same;  the  provision  of  the  contract  where  the  word  was  used 
relating  only  to  rml  estate  of  the  deceased,  and  the  disposition  ol  his 
personal  proper^  being  completely  provided  for  in  othor  parts  of  Uie 
contract. 

[Kd.  Kote.— For  other  deflnltlons^  see  Words  and  Phrases,  vol.  8,  p. 
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4.  Bahb— PuADina. 

Where,  Id  an  action  on  a  contract  binding  defendant  to  pay  plaintiff 
certain  sums  niontbly  nnd  binding  plutntlft  to  couvey  to  defendant  all  her 
interest  in  the  real  estate  of  her  deceased  husband,  plaintiff  alleged  full 
performance  of  the  contract  on  her  part,  which  allegation  was  contro- 
Tcrted  by  the  answer,  defendant  further  claiming  that  he  was  under  no 
obligation  to  pay  the  installmentB  until  plaintiff  complied  fully  with  the 
teanm  ot  the  contract,  it  was  Incumboit  on  plalntifl  to  show  such  per^ 
fonuance  of  the  agreement  tm  ber  part 

5.  Saue— Dependent  ob  Independent  Stifuutions. 

Whether  or  not  the  mutual  and  reciprocal  agreements  of  parties  to  a 
contract  are  depeiid«it  or  indepoident  Is  determined  by  the  order  of  time 
In  wblch  by  the  terms  and  meaning  of  the  contract  their  performance  Is 
repaired.  If  It  appears  that  their  performance  Is  to  be  concurrent,  they 
are  dependent.  If  the  performance  of  the  whole  or  a  part  of  the  agree* 
ment  of  one  party  Is  to  precede  in  time  the  performance  by  the  other 
party  of  that  part  of  the  contract  which  the  former  seeks  to  enforce, 
then  the  right  of  the  former  to  raiforce,  as  against  the  latter,  perform- 
ance of  the  contract,  Is  dependent  <m  Us  prior  performance  of  his  j^rt 
or  of  tender  thereof. 

[Ed.  NoUj—Tot  cases  In  point,  see  Oent  Dig.  toL  11,  Contracts,  H 
704.] 


Where  plaintiff  agreed  to  release  to  defendant  all  her  Interest  (n  her 
certain  real  estiito  In  ccmsideration  of  monthly  payments  to  be  made  by 
defendanit,  she  was  bomid  to  transfw  her  interest  within  a  reasonable 
time  after  ejecnUon  of  tiie  contract,  or  at  least  within  a  reasonable  time 
after  d«nand  by  defendant,  before  she  could  Insist  on  fnrther  perform- 
ance by  defMidant 

7.  Baio— Waitbs. 

Where  plaintiff  agreed  to  convey  her  Interest  In  certain  real  estate  In 
consideration  of  certain  monthly  luyments  for  her  support  to  be  made  by 
defendant,  the  fact  that  defendant  paid  a  number  of  installments  without 
requiring  a  transfer  of  part  of  the  real  estate  was  not  a  waiver  of  his 
right  to  afterwards  Insist  on  such  transfer  as  a  condition  ct  future  pay* 
ments ;  it  appearing  that  he  at  all  times  Insisted  that  he  was  mtitied  to 
a  transfer  of  plaintiff's  Interest  In  all  the  real  estate. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Mary  T.  Gail  against  Adelbert  D.  Gail.  From  a  judg- 
ment (57  Misc.  Rep.  545,  108  N.  Y.  Supp.  647)  reversing  a  judgment 
of  the  Municipal  Court  in  favor  of  defendant  and  granting  a  new 
trial,  defendant  appeals.  Reversed,  and  judgment  of  Municipal  Court 
affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

August  Becker,  for  appellant. 

A.  G.  Bartholomew,  for  respondent. 

ROBSON,  J.  The  contract  upon  which  plaintiff  bases  her  cause 
of  action  was  made  by  plaintiff  with  her  two  sons  shortly  after  the 
death  of  her  husband,  John  H.  Gail,  for  the  purpose,  among  other 
things,  of  adjusting  the  rights  to  and  making  division  of  the  personal 
property  of  which  her  husband  at  his  death  was  the  owner,  and  the 
release  to  the  sons  of  plaintiff's  interest  in  the  real  estate  of  deceased ; 
she  on  her  part  to  receive  from  the  sons  for  her  future  support  an 
agreed  amount  to  be  paid  monthly.   The  defendant  and  his  brother, 
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Harry  M.  Gail,  are  the  only  next  of  kin  and  heirs  at  law  of  John  H, 
Gail,  the  deceased.  He  was  at  his  death  the  owner  of  a  consideiable 
amount  of  personal  property,  and  also  of  real  estate,  in  the  states  of 
New  York  and  California.  The  contract,  to  which  we  have  referred, 
provided  fully  as  to  the  disposition  of  the  personal  property,  and  each 
of  the  sons  agreed  thereby  to  pay  to  plaintiff  the  sum  of  $50  each 
month  commencing  June  6,  1904,  and  continuing  thereafter  so  long  as 
plaintiff  should  choose  to  occupy  a  certain  house,  described  in  the 
contract.  An  option  was  also  given  her  to  surrender  this  house  and 
take  possession  of  other  premises,  when  an  apartment  house  should 
have  been  built  thereon  by  the  sons  in  accordance  with  the  terms  of 
the  contract,  in  which  event  it  was  evidently  considered  that  the  rents 
plaintiff  would  receive  from  the  apartment  house  would  take  the  place 
of  the  monthly  payments,  which  were  to  cease,  if  she  surrendered  her 
first  abode  and  took  the  apartment  house.  She  has  continued  to  oc- 
cupy the  first  house,  and  has  received  from  defendant  monthly  install- 
ments paid  by  him,  as  the  contract  provided,  from  June  6,  1904,  to 
December,  1906.  Since  the  latter  date  he  has  made  no  payments,  and 
this  action  is  tH*ought  to  recover  of  him  nine  monthly  installments 
accruing  thereafter,  which  plaintiff  alleges  he  now  owes. 

There  is  practically  no  dispute  as  to  the  facts  in  the  case.  The 
making  of  the  contract  is  admitted,  and  that  the  monthly  installments 
for  the  nine  months  preceding  the  commencement  of  the  action  have 
not  been  paid  defendant  also  admits.  He  claims,  however,  that  under 
the  terms  of  the  contract  he  is  under  no  legal  obligation  to  pay  these 
installments  until  plaintiff  complies  fully  with  the  terms  of  the  contract 
on  her  part  to  be  performed.  Plaintiff's  position^  is  that  defendant's 
agreement  to  make  to  her  the  monthly  payments  is  an  independent 
contract,  and  her  right  to  enforce  its  provisions  does  not  depend  up- 
on her  fulfillment  for  defendant's  benefit  of  the  stipulations  in  the  con- 
tract on  her  part  to  be  performed.  What  the  contract  is  in  this  case 
appears  necessarily  in  the  written  instrument  itself.  Determination 
of  its  meaning  and  effect  depends  upon  the  intention  of  the  parties 
thereto,  which  they  have  therein  expressed,  when  that  intention  shall 
have  been  ascertained.  This  has  been  so  often  authoritatively  assert- 
ed as  a  primary  and  controlling  rule  of  construction  of  contracts  that 
citation  of  autiiorities  would  be  simply  a  repetition  of  instances  in 
which  the  rule  has  been  applied  and  recognized  as  axiomatic.  What- 
ever apparent  divergence  in  or  contradictory  application  of  this  rule 
may  appear  in  the  decision  of  individual  cases  is  not  due  to  a  failure 
to  recognize  this  rule  as  universally  applicable.  The  diflference  in 
decision  was  due  only  to  the  results  obtained  by  an  effort  to  apply 
the  recognized  rule  to  the  particular  case.  The  case  now  before  us 
presents,  in  the  decision  of  the  Municipal  Court  and  of  the  Special 
Term  on  appeal,  another  instance  of  the  directly  opposite  conclusions 
at  which  different  courts  will  arrive  in  applyiBg  this  realized  rule 
to  the  interpretation  of  the  same  contract,  and  in  each  instance  tiie 
conclusion  of  the  court  is  supported  by  a  well-considered  opinion. 

The  first  question  presented  for  our  determination  is:  What  in-' 
tention  have  the  parties  to  this  contract  expressed  in  defining  and 
specifying  the  interest  in  decedent's  real  estate  belonging  to  plaindfi 
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which  she  agreed  to  convey  to  the  sons?  The  e:^ression  of  this  in- 
tentkm  is  found  in  the  tenth  clause  of  the  contract,  which  reads  as  fol- 
bws: 

Tenth.  Hie  party  of  the  first  |>art  shall  release  and  quitdalm  to  the  par- 
ties of  the  second  and  third  part,  her  dower  and  thirds  In  all  of  the  real 
property  onued  hj  the  late  John  H.  Gall  at  the  time  of  bis  death,  and  she 
ibaU  execate  such  papers  as  may  be  necessary  to  effectuate  that  purpose." 

It  appears  that  the  real  estate  in  California  was  held  and  owned  by 
John  H.  Gail  at  the  time  of  his  death  as  his  separate  estate.  By  the 
laws  of  that  state  fdaintiff,  as  the  widow  of  deceased  on  his  deatii  in- 
testate, succeednl  tx>  the  title  to  a  one-third  interest  in  this  real  estate; 
he  having  left  two  children  surviving  him.  Defendant  claims  that 
plaintiff's  agreement,  expressed  in  this  tenth  article  of  the  contract 
above  quoted,  was  to  convey  to  him  and  his  brother  her  interest  in 
the  California  lands,  as  well  as  her  dower  right  in  the  local  real  es- 
tate, and  he,  having  succeeded  to  the  interest  of  his  brother  in  this 
part  of  the  contract,  should  have  conveyance  to  him  of  this  interest 
before  plaintiff  can  rightfully  claim  further  payments  under  his  agree- 
ment to  pay  to  her  me  monthly  sums.  Plaintiff,  on  the,  other  hand, 
insists  that  the  expression  "dower  and  thirds  in  all  the  real  property," 
etc.,  means  no  more  than  would  be  expressed  by  the  single  word 
"dower,"  and,  as  a  right  to  an  allotment  of  dower  is  not  recognized 
by  California  law,  she  has  not  agreed  to  convey  any  interest,  what- 
ever, in  the  California  lands.  One  ground  upon  which  she  seeks  to 
support  this  position  is  that  the  word  "dower"  designates  a  widow's 
interest  in  her  deceased  husband's  real  estate,  as  fixed  by  the  laws  of 
states  recognizing  that  right,  and  "thirds"  refers  only  to  the  widow's 
interest  or  share  in  the  personal  property  left  by  the  husband.  This 
meaning  of  ^e  teim  "thirds"  has  been  recognized  and  applied  when 
it  has  been  used  t<^ether  with  the  word  "dower"  in  connection  with, 
or  affecting,  the  disposition  of  both  real  and  personal  property ;  but, 
as  was  said  in  Bruce  v.  Denison,  6  Ves.  385 : 

"Hie  word  thirds*  la  never  used  accurately.  It  la  a  sort  of  ^presslon  in 
common  parlance  descriptive  of  the  Interest  upon  an  intestacy." 

It  might  therefore  be  used  to  indicate  any  interest  in  either  real  or 
personal  property  to  which  the  widow  succeeded  on  the  death  of  her 
husband,  without  doing  violence  to  the  ordinary  and  accepted  use  of 
the  term.  It  is  clear  in  the  present  case  that  "thirds"  is  not  intended 
to  refer  to  plaintiff's  interest  in  the  personal  property,  for  the  provi- 
sion of  the  contract  where  it  is  used  relates  only  to  the  real  estate  of 
the  deceased,  and  the  disposition  of  his  personal  property  is  completely 
provided  for  in  other  parts  of  the  contract. 

Plaintiff  also  ui^es  that  "thirds,"  as  here  used,  means  exactly  the 
same  as  "dower,"  with  which  it  is  associated.  It  will  be  observed  that' 
it  is  plaintiff's  "dower  and  thirds  in  all  the  real  property  owned  by" 
deceased  that  she  agrees  to  "release  and  quitclaim."  To  give  to  this 
clause  of  the  contract  the  meaning  for  which  plaintiff  now  contends 
would  be  to  hold  that  it  is  as  if  the  words  and  thirds"  had  been 
omitted.  Words  used  in  a  contract  are  not  to  be  dismissed  as  mean- 
ingless, unless  they  clearly  do  not  serve  in  the  expression  of  the  in- 
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tention  of  the  parties  as  disclosed  by  the  contract.  BufiFalo  East  Side 
R.  R.  Ca  V.  BuflFalo  Street  R.  R.  Co.,  Ill  N.  Y.  133-139,  19  N.  E. 
63,  2  L.  R.  A.  284 ;  Williams  v.  Gridley,  110  App.  Div.  625-527,  96 
N.  Y.  Supp.  978.  There  is  no  evidence  before  us  in  the  record  that 
the  plainti^  did  not  have  full  knowledge  that  deceased  at  his  death 
owned  real  estate  in  California  as  well  as  in  this  state.  We  must 
therefore  assume  that  she  did  know  that  fact,  and  that  the  expression 
"all  of  the  real  property  owned  by  deceased,"  her  dower  and  thirds 
in  which  she  agreed  to  release  and  quitclaim,  was  understood  by  the 
parties  to  the  contract  as  including,  and  that  it  did  in  fact  include,  the 
several  parcels  of  California,  as  well  as  the  New  York,  real  estate. 
The  term  "thirds"  was  apt  to  designate  the  actual  interest  in  the  Cali- 
fornia real  estate,  to  which  plaintiff  succeeded  on  the  death  of  her 
husband,  and  we  hold  that  as  used  in  the  contract  it  did  refer  to  that 
interest  which  she  was  to  convey  according  to  the  contract.  Passinger 
V.  Thorbum,  34  N.  Y.  634-641,  90  Am.  Dec.  753. 

Neither  can  we  at  present  yield  assent  to  the  further  claim  of  plain- 
tiflf  that,  even  if  she  is  bound  by  her  agreement  to  convey  to  plaintiff 
her  interest  in  the  California  real  estate,  yet  her  right  to  recover  of 
plaintiff  under  the  agreement  for  monthly  payments  to  her  is  not  de- 
pendent upon  her  performance  of  her  part  of  the  agreement.  It  may 
be  incidentally  observed  that  in  her  complaint  she  alleges  full  perform- 
ance of  the  contract  on  her  part,  and  we  are  of  the  opinion  that  this 
allegation  of  her  complaint  was  properly  included  therein  as  an  al- 
legation of  fact,  to  be  established  in  proving  her  cause  of  action.  That 
she  could  not  have  established  this  fact  we  have  already  concluded; 
but  whether  or  not  this  was  a  necessary  allegation  to  be  pleaded  in 
her  complaint,  and,  if  controverted  by  the  answer,  established  by  proof 
on  the  trial,  we  must  hold  that,  the  issue  having  been  tendered  by  the 
answer,  as  it  clearly  is  in  this  case,  that  plaintiff  has  not  completed 
her  agreement,  upon  which,  as  is  further  claimed  in  defendant's  an- 
swer, her  right  to  insist  on  the  performance  by  defendant  of  his  part 
of  the  agreement  by  paying  her  the  monthly  sum,  which  he  has  agreed 
to  pay  depends,  it  was  incumbent  upon  her  to  show  such  performance 
of  the  agreement  on  her  part.  It  is  said,  in  Ewing  v.  Wightman.  167 
N.  Y.  107-113,  60  N.  E.  322,  that  the  rule  to  be  applied  in  the  con- 
struction of  such  contracts,  as  stated  in  Bank  of  Columbia  v.  Hagner, 
1  Pet.  (U.  S.)  455-464,  7  L.  Ed.  219,  is  firmly  settled  in  our  juris- 
prudence.  This  rule  is  that: 

"In  contracts  of  tbis  description  the  undertaking  of  the  reeqiectlve  parties 
are  always  craiatdered  depeudmt,  nnless  a  contrary  intention  cle&rly  appears. 
A  different  conatraction  would  In  many  cases  lead  to  the  greatest  Injostlce, 
and  a  porcbaser  might  have  payment  of  the  consideration  money  enfonied  up- 
on htm,  and  yet  be  disabled  from  procuring  the  property  for  which  he  paid  It." 

It  is  also  true  that  whether  or  not  the  mutual  and  reciprocal  agree- 
ments of  parties  to  a  contract  are  dependent  or  independent  is  deter- 
mined by  the  order  of  time  in  which  by  the  terms  and  meaning  of  the 
contract  their  performance  is  required.  Grant  v.  Johnson,  5  N.  Y, 
247;  Glenn  v.  Rossler,  166  N.  Y.  161-167,  50  N.  E.  785.  If  it  ap- 
pears that  their  performance  is  to  be  concurrent,  then  they  are  de- 
pendent If  the  performance  of  the  whole  or  a  part  of  the  agreement 
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of  one  party  to  the  contract  is  to  precede  in  time  the  performance  by 
the  other  party  of  that  part  of  the  contract  which  the  former  seeks 
to  enforce,  then  the  right  of  the  former  to  enforce,  as  against  the  lat- 
ter, performance  of  the  contract,  is  dependent  upon  his  prior  perform- 
•  ance  of  his  part  of  or  tender  thereof.   Grant  v.  Johnson,  supra. 

The  ^jeement  now  before  us  provides  that  the  payment  by  defend- 
ant to  the  plaintiff  of  the  monthly  installments  referred  to  therein  shall 
be  secured  by  a  mortgage  given  by  defendant  upon  a  part  of  the  real 
estate  as  to  which  plaintiff  agreed  to  release  her  dower.  This  mort- 
gage has  been  given.  We  think  the  execution  of  this  mortgage,  which 
in  effect  secured  to  plaintiff  payment  of  the  purchase  price  of  the  in- 
terests in  real  estate,  which  plaintiff  by  the  tenth  clause  of  the  contract 
agreed  to  convey  to  defendant,  was  intended  by  the  parties  to  be  con- 
current with  the  performance  by  plaintiff  of  her  part  of  the  agreement 
embodied  in  that  clause.  If  this  be  true,  then,  she  having  acc^ted  the 
mortgage  security,  her  right  to  enforce  the  monthly  payments  thereby 
secured  is  dependent  upon  her  transferring,  as  she  has  agreed,  the  in- 
terests in  real  estate  to  secure  the  purchase  price  of  which  she  had  ac- 
cepted the  mortgage.  But  whether  this  be  the  true  construction  of  the 
contract,  or  not,  it  is  certain  that  the  transfer  of  plaintiff's  interest  must 
be  made  by  her  within  a  reasonable  time  after  the  execution  of  the 
contract,  or  certainly  within  a  reasonable  time  after  demand  by  de- 
fendant. It  appears  that  she  has  already  released,  as  the  contract 
provides,  her  dower  interest  in  the  New  York  real  estate,  but  has  con- 
tinuously refused  to  comply  with  defendant's  demands,  made  many 
times  before  he  ceased  paying  the  monthly  installments,  that  she  con- 
vey to  him  her  interest  in  the  California  property.  The  time  at  which 
she  was  to  comply  with  and  perform  her  part  of  the  agreement  had 
therefore  arrived  before  defendant's  default  in  his  payments  to  her  of 
which  she  now  complains.  Her  right  to  insist  on  further  performance 
by  defendant  of  his  part  of  the  agreement  was  dependent  therefore  on 
her  doing  as  she  had  agreed. 

It  is  also  urged  that  defendant  by  paying  the  monthly  installments, 
as  he  did,  without  requiring  of  plaintiff  the  transfer  of  her  interest  in 
the  California  real  estate,  as  well  as  in  that  in  New  York,  operated 
as  a  waiver  of  his  right  afterwards  to  insist  on  such  transfer  as  a 
condition  of  further  payments.  It  may  be  that  it  was  such  waiver  as 
to  each  payment  actually  made  by  him,  but  to  hold  that  it  also  operated 
as  a  waiver  of  this  right  as  to  all  future  payments  would  result  in 
manifest  injustice  to  him ;  it  appearing  that  he  at  all  times  insisted  that 
be  was  entitled  to  a  transfer  of  plaintiff's  interest  in  all  the  real  es- 
tate. A  waiver  as  to  future  payments  by  defendant  cannot  be  con- 
structed from  facts  like  these. 

Judgment  reversed,  and  judgment  of  Municipal  Court  affirmed,  with 
costs  to  a^ipellant  at  Special  Term  and  in  this  court  All  concur. 
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MAHEB  T.  POTTER. 
(Sapreme  Court,  Special  Term,  Westchrater  County.  March.  1908.) 

1.  Fame  Impbisonment— Magistrates— -Liabilitt. 

When  a  magistrate,  having  statutory  criminal  Jorisdictlon,  assumes 
Jurisdiction  of  one  complained  or  informed  against  under  a  complaint  or 
Information  not  alleging  a  crime  which  he  has  Jurisdiction  to  try  or  to 
lUTestigate  and  hold  thereon  to  the  grand  Jury,  and  deprlTes  Bath  person 
of  blB  liberty  for  porpose  of  trial,  examination,  or ,  otherwise,  he  be- 
comes liable  for  false  Imprisonment 

rEd.  Not&— Tor  cases  in  point,  see  Cent  Dig.  vol.  28,  False  Imprison- 
ment, t  21.] 

2.  PLEADIirQ— TtanTBBEB  TO  DKffXNSB— IHSUTVICIBNCT  OW  COHraAIlIT— BTROT. 

That  the  complaint  does  not  state  a  cause  of  action  Is  a  complete  reply 
to  a  donnrrer  to  a  defenssL 

{Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  89,  Fleadii^  ||  540- 
64a] 

3.  False  luPBisonMENT— Aonoir  fob  Dascaokb— Pleadino— Dbvehsx. 

In  an  action  against  defendant  magistrate  for  false  imprisonment  of 

one  held  under  a  complaint,  auctions  of  the  answer  that  defendant  had 
Jurisdiction  of  plaintiff  and  acted  in  good  faith,  without  malice,  and  with- 
in his  statutory  authority,  add  nothing  to  the  scope  of  proof  defendant 
can  offer  under  his  general  denial;  plaintiff  having  the  bnrden  to  dis- 
prove the  facts  so  alleged. 

Action  by  Edward  A.  Maher  against  Oswald  W.  Potter.  Donurrer 

to  defense  sustained,  with  leave  to  amend. 

James  L.  Quackenbush,  for  plaintiil. 
John  D.  O'Connor,  for  defendant 

MILLS,  J.  This  is  an  action  of  false  imprisonment.  The  amended 
answer  consists  of  two  parts;  the  first  containing  denials  of  various 
allegations  of  the  complaint,  and  the  second  containi:^  various  allega- 
tions as  a  "second  separate  and  distinct  defense."  The  plaintiff  has 
demurred  to  such  defense  upon  the  ground  "that  the  same  is  insufH- 
cient  in  law  upon  the  face  thereof,"  and  the  issues  of  law  presented 
by  the  demurrer  are  now  brought  to  hearing  and  trial. 

It  is  well  settled  that  when  a  magistrate,  such  as  a  justice  of  the 
peace,  having  criminal  jurisdiction  as  provided  by  statute,  upon  a 
complaint  or  information  not  alleging  facts  sufficient  to  constitute  a 
crime  which  he  has  jurisdiction  to  try  or  to  investigate  and  hold  there- 
on for  the  action  of  the  grand  jury,  assumes  jurisdiction  of  the  per- 
son complained  of  or  informed  against,  and  proceeds  on  such  com- 
plaint or  information  to  deprive  such  person  of  his  liberty  for  pur- 
pose of  trial  or  examination,  or  otherwise,  the  magistrate  acts  entirely 
without  legal  authority  or  jurisdiction,  and  becomes  liaUe  to  an  action 
of  false  imprisonment  on  the  part  of  the  person  so  restrained.  McCaiv 
v.  Burr,  186  N.  Y.  467,  79  N.  E.  715 ;  McKelvey  v.  Marsh  (2d  DcptO 
63  App.  Div.  396,  71  N.  Y.  Supp.  541;  Warner  v.  Perry,  14  Hun, 
337;  People  ex  rel.  Perkins  v.  Moss,  187  N.  Y.  410,  418,  419,  424, 
431,  80  N.  E.  383,  11  L.  R.  A.  (N.  S.)  528.  In  the  case  here  at  bar 
this  court  has  already  held  that  the  complaint  or  information  upon 
which  defendant  held  and  tried  plaintiff  did  not  all^e  facts  suifiaent 
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to  constitute  any  crime  of  which  defendant  had  jurisdiction,  or,  in- 
deed, any  crime  at  all.  The  reasons  for  such  holding  were  set  forth 
in  the  opinion  written  by  me  in  November,  1907,  in  the  certiorari 
proceeding  entitled  "People  of  the  State  of  New  York  v.  Oswald  W. 
Potter,  Justice  of  the  Peace,  Acting  as  City  Judge  of  Yonkers/'  113  N. 
Y.  Supp.  298,  and  those  reasons  need  not  here  be  repeated. 

The  allegations  set  forth  in  the  alleged  second  defense  in  the  amend- 
ed answer  herein  constitute  merely  an  assertion  that  defendant,  as  jus- 
tice of  the  peace,  acting  as  city  judge  of  Yonkers,  took  jurisdiction  of 
the  plaintiff  upon  and  under  a  certain  complaint  or  information,  cop/ 
of  which  is  annexed  to  such  amended  answer  as  Exhibit  A.  Upon  ex- 
amination it  appears  that  such  complaint  or  information  is  identical 
with  the  one  aJleged  in  the  complaint  herein,  and  the  one  which  this 
court  passed  upon  in  such  proceeding  and  held  insufficient.  It  is  plain, 
therefore,  that  such  alleged  second  defense  does  not  set  forth  facts 
sufficient  to  constitute  a  defense,  and  the  demurrer  thereto  for  insuffi- 
ciency must  be  sustained,  unless,  indeed,  as  claimed  by  defendant,  the 
complaint  itself  is  insufficient  as  not  alleging  facts  adequate  to  consti- 
tute a  cause  of  action ;  such  being  a  competent  and  sufficient  reply  to 
such  demurrer.  Peerrot  v.  Mt.  Morris  Bank,  120  App.  Div.  247,  104 
N.  Y.  Supp.  1045.  I  do  not  think  that  this  claim  is  well  made.  While 
the  allegations  of  the  complaint  are  perhaps  unnecessarily  volum- 
inous, I  think  they  contain  every  essential  element  to  make  out  a  cause 
of  action  for  false  imprisonment. 

So  far  as  the  allegations  of  the  second  defense  in  the  amended  an- 
swer allege  that  the  defendant  had  jurisdiction  upon  said  ccmiplaint 
and  acted  in  good  faith,  without  malice,  and  within  the  authority  con- 
ferred upon  mm  by  statute,  those  allegations  add  nothing  to  the  scope 
or  extent  of  the  proof  which  defendant  may  introduce  under  his  gen- 
eral denials  contained  in  the  preceding  portion  of  such  answer,  and  it 
has  been  supposed  that  this  fact  alone  makes  such  allegations  demur- 
rable when  pleaded  as  a  separate  defense.  Frank  v.  Miller  (2d  Dept.) 
116  App.  Div.  855,  at  page  857.  102  N.  Y.  Supp.  277.  But  see  Siaten 
Island  Midland  R.  R.  Co.  v.  Hinchliffe,  170  N.  Y.  473,  at  pages  481- 
482,  63  N.  E.  645.  In  any  event,  the  burden  rests  upon  the  plaintiff, 
and  in  his  complaint  is  assumed  by  him,  to  establish  the  contrary  of 
those  propositions. 

It  is  unnecessary  to  inquire  whether  or  not  any  part  of  those  al- 
legations would  be  competent  as  a  partial  defense  by  way  of  mitiga- 
tion of  damages,  because  they  are  not  so  here  pleaded. 

The  demurrer  is  therefore  sustained,  with  the  usual  leave  to  the 
defendant  to  amend  upon  payment  of  costs. 
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pbofi;e  t.  randazzo. 


(Supreme  Court,  Appellate  Division,  Fourth  Department   July  7,  1008.) 

1.  indicnient  and  information  —  oonviction  of  offense  included  iic 

Grabob. 

The  Jury,  on  a  trial  on  an  indictment  charging  an  assault  with  a  loaded 
pistol  and  firing  the  same  with  Intent  to  kill,  may  pass  on  the  question 
of  accused's  Intent  to  kill,  and,  on  having  a  reasonable  doubt  as  to  wheth- 
er audi  existed,  they  may  convict  of  assault  in  the  second  degree,  though 
they  might  have  found  vucb  Intent  and  convicted  ot  assault  In  the  first 
degree. 

[Ed.  Note.— E>or  cases  In  point,  see  Cent  Dig.  vol.  27,  Indictmrat  and  In- 
formation. H  585-690.] 

2.  B01IICID^-ASSACI.T— DBOBSX8— BVIDENOE. 

Where,  on  a  trial  for  assault  In  the  first  degree,  accused  if  he  fired  the 
shot  was  guilty  of  assault  In  the  first  or  second  degrees,  and  was  not 
guilty  if  he  did  not  fire  the  shot  the  refusal  to  diarge  on  assault  in  the 
third  degree,  followed  by  the  statement  that  there  was  no  eviience  Justi- 
fying a  conviction  of  assault  in  the  third  degree,  was  proper. 

[Bd.  Note.— For  cases  in  poin!.  see  Cent  Dig.  vol.  20,  Homicide,  |  058.] 

Appeal  from  Trial  Term,  Monroe  County. 

Frank  Randazzo  was  convicted  of  assault  in  the  second  degree,  and 
he  appeals.  Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

William  J.  Maloney,  for  appellant. 

Howard  H.  Widener  and  Charles  B.  Bechtold,  for  the  People. 

WILLIAMS,  J.  The  judgment  should  be  affirmed.  The  indict- 
ment charged  an  assault  with  a  loaded  revolver  and  firing  same  with 
intent  to  kill,  which  constituted  assault  in  the  first  degree.  The  con- 
viction was  of  assault  in  the  second  degree,  which  was  alike  assault, 
but  without  intent  to  kill.  There  was  considerable  conflict  in  the 
evidence  as  to  whether  the  defendant  fired  the  shot  which  took  effect 
upon  the  complainant.  It  seems  to  me,  however,  that  there  was  a 
large  preponderance  of  evidence  that  the  shot  was  fired  by  defendant, 
and  that  the  jury  might  well  be  satisfied  of  that  fact  beyond  a  rea- 
sonable doubt,  and  were  fully  justified  in  rendering  the  verdict  they 
did.  They  might  very  properly  have  believed  and  found  the  intent  to 
kill  existed  also,  and  have  convicted  of  the  higher  degree  of  assault 
in  the  first  degree ;  but  they  were  empowered  to  pass  upon  the  ques- 
tion, and  very  likely  had  a  reasonable  doubt  as  to  whether  the  intent  to 
kill  was  present.  It  is  not  improbable  that  the  jury  preferred  to  con- 
vict of  the  lesser  offense,  so  as  to  make  the  punishment  lighter.  It 
was  their  responsibility,  and  not  the  court's. 

There  are  no  exceptions  which  call  for  special  consideration,  except 
perhaps  one — the  refusal  by  the  court  to  charge  the  jury  that  they 
might  convict  of  assault  in  the  third  degree,  and  the  remark  by  the 
court  that  there  was  no  evidence  in  the  case  which  would  justify  such 
a  verdict  This  remark  was  entirely  correct.  The  defendant,  if  he 
fired  the  shot,  was  guilty  of  assault  in  the  first  or  second  degree.  If 
he  did  not  fire  it,  he  was  guilty  of  no  offense  under  the  indictment. 


Sup.  Ct.) 


BOMANOWSKI  T.  CZTT  OF  TOMAWANUA. 


105 


The  court  was,  therefore,  justified  in  the  refusal  to  charge  as  request- 
ed.  People  V.  De  Garmo,  73  App.  Div.  46,  76  N.  Y.  Supp.  477.  This 
case  was  decided  in  this  department,  and  seems  to  be  in  point  here. 
There  were  no  reversible  errors  committed  by  the  court. 
Judgement  of  conviction,  affirmed.  All  concur. 


(127  App.  DiT.  814.) 

BOMANOWSKI  T.  CITT  OF  TONA WANDA. 

(Supreme  CJonrt,  Appellate  DlTlsion.  Fourth  Deportment  July  7,  1906.) 

1.  Municipal  OoBPOSAnoHB— DKraciiTB  Bidiwalks— Isjubies  to  Pbdestbe- 

ANfr— Bights  ot  Fabtieb. 

T6e  Ti^tM  of  a  pedestrian,  InJoTetl  because  of  a  defective  sidewalk 
while  the  mnulclpallty  owning  It  was  a  village,  and  the  rights  of  the 
municipality,  which  But>Bequently  Incorporated  as  a  city,  must  be  de- 
termined under  the  proTlsiouB  of  the  TlllogB  law  In  force  prior  to  the  In- 
corporation as  a  city. 

2.  Bake— Notice  of  In.idrtes— Sutficienct. 

A  Ftateraent  of  Injuries  to  a  pedestrian,  caused  by  a  defective  sidewalk, 
which  recites  that  the  accident  occurred  at  a  point  In  the  sidewalk  on 
the  east  side  of  a  designated  street  a  short  distance  from  a  designated  cross 
street,  Is  sufficient  wlthbi  Village  Law,  Laws  1887,  p.  453,  c.  414,  }  822,  re- 
quiring a  statemoit  of  the  nature  of  the  claim  and  of  the  time  and  place 
at  which  the  injury  occurred,  etc,  though  the  accident  occurred  228  feet 
from  the  designated  cross  street  and  96  feet  from  the  next  cross  street 

[Ed.  Note.— For  cases  in  potait,  see  Cient  Vlg.  vol.  36.  Municipal  Cor- 
poratlona,  |  1702.] 

8.  Sauii—Cabi  of  Sidewalks— Obliqatioit  of  Viixaob. 

A  village  is  not  bound  to  keep  Its  sidewalks  In  an  absolutely  safe  con- 
dition, but  Is  bound  only  to  use  reasonable  care  In  that  regard. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  80,  Municipal  Cor- 
porations, H  1612.  1616.] 

4.  Saicb— NEoijaBncB~|}nDBircB— StnTicTEncT. 

In  an  action  against  a  village  for  injuries  to  a  pedestrian,  caused  by 
defective  sidewalk,  evidence  held  not  to  show  Bucii  defective  condition 
as  to  charge  the  village  with  constructive  notice  that  the  walk  was  in  a 
defective  condltloD. 

[Ed.  Notfc — For  cases  In  point,  see  Cent  Dig.  vol.  80,  Municipal  Cor- 
porations^ {  1741.] 

Appeal  from  Erie  County  Court. 

Action  by  Mary  Romanowski  against  the  city  of  Tonawanda.  From 
a  judgm^t  for  plaintiff,  and  from  a  denial  of  a  new.  trial,  defendant 
appeals.   Reversed,  and  new  trial  granted. 

Argued  before  McLENNAN,  P.  T.,  and  .SPRING,  WILLIAMS, 
ROBSON,  and  KRUSE,  JJ. 

John  K.  White  and  Ray  M.  Stanley,  for  appellant. 
Harrington  &  Premus  and  W.  B.  Simson,  for  respondent. 

WILLIAMS,  J.  The  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  the  appdiant  to  abide  event.  The 
action  is  to  recover  damages  for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.  The  plamtiff  received  her  injuries 
in  a  fall  upon  a  sidewalk.   Her  daughter,  who  was  walking  with  her 
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at  the  time  stepped  on  a  loose  plank  in  the  sidewalk.  It  tipped  up, 
caught  plaintiff's  foot,  and  she  fell.  The  boards  lay  crossways  of  the 
walk.  Plaintiff  was  61  years  old.  The  jtuy  rendered  a  verdict  for 
$1,480  damages. 

The  defendant  was  a  village  when  the  accident  occurred,  Novem- 
ber 12,  1902,  and  when  the  action  was  brought,  February  19,  1903. 
It  was  incorporated  as  a  dty  March  9,  1903,  by  chapter  22,  p.  41, 
of  the  Laws  of  that  year.  The  rights  of  the  parties  are  to  be  deter- 
mined under  the  provisions  of  the  village  law  in  force  prior  to  the 
incorporation  as  the  city. 

One  reason  given  here  as  a  reason  for  the  reversal  of  the  judgment 
is  that  there  was  a  substantial  failure  to  comply  with  section  332  of 
the  village  law  (chapter  414,  p.  453,  Laws  of  1897)  as  to  the  verified 
statement  required  to  be  served  upon  the  village  clerk  within  six 
months  after  the  injuries  were  received,  and  the  defect  alleged  was  as 
to  the  place  of  the  accident.  It  was  in  the  statement  said  to  have  oc- 
curred at  "a  point  in  the  sidewalk  on  the  east  side  of  Delaware  street, 
a  short  distance  from  Fremont  street."  This  was  a  street  crossing 
Delaware.  The  next  cross  street  north  was  Benton,  and  the  next  one 
south  was  Scott,  each  about  384  feet  distant  from  Fremont  street. 
The  statement  did  not  say  whether  the  place  was  north  or  south  of 
Fremont  street,  but  merely  a  short  distance  therefrom.  The  com-- 
plaint  stated  the  place  was  between  Fremont  and  Benton  streets,  and 
this  was  served  within  the  six  months.  The  accident  in  fact  occurred 
between  those  two  streets,  228  feet  from  Fremont,  and  only  96  feet 
from  Benton.  The  notice  was  rather  indefinite;  but,  supplemented 
by  the  complaint,  it  must  be  held  sufficient,  under  the  recent  decision 
of  the  Court  of  Appeals.  Beyer  v.  City  of  North  Tonawanda,  183 
N.  Y.  338,  76  N.  E.  214. 

Another  reason  for  reversal  urged  is  that  the  verdict,  so  far  as  it 
charged  the  defendant  with  negligence  in  failing  to  discover  the 
walk  was  defective  and  repairing  it,  was  contrary  to  the  evidence. 
That  the  board  over  which  the  plaintiff  fell  was  loose  at  the  time  of 
the  accident  may  be  regarded  as  sufficiently  established  by  proof  of  the 
accident  itself,  given  by  the  plaintiff  and  her  daughter;  but  how  long, 
if  at  all,  it  had  been  loose  prior  to  that  time,  was  not  satisfactorily 
shown.  The  plaintiff  spoke  of  the  walk  only  as  she  saw  it  after  she 
fell,  and  she  finally  admitted  that  all  she  knew  about  the  condition  was 
what  her  daughter  told  her.  It  was  dark  at  the  time.  The  daughter 
testified  the  plank  was  loose  and  the  stringers  rotten.  She  did  not 
look  at  the  place  after  that  for  three  weeks  or  so,  and  she  did  not  see 
the  stringers  then,  because  the  board  had  been  replaced.  She  did  not 
observe  any  loose  plank  before  the  accident  The  son  gave  evidence  as 
to  the  condition  of  the  walk.  He  never  saw  any  plank  out  until  after 
his  mother  fell,  and  he  said  he  made  no  particular  examination  of 
the  walk  before  the  accident,  but  noticed  the  planks  were  loose  and 
walk  would  settle  as  he  walked  over  it.  Seven  witnesses  were  sworn 
for  the  defendant  as  to  the  condition  of  the  walk.  Without  reciting 
the  same,  or  any  of  it,  it  may  be  said  generally  that  it  showed  no  such 
defective  condition  as  to  charge  the  defendant  with  constriKtive  notice 
that  it  was  in  a  defective  condition  and  needed  repairs.  The  defend- 
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ant  was  not  bound  to  keep  its  walks  in  an  absolutely  safe  condition, 
but  only  to  use  reasonable  care  in  that  regard. 

We  tiiink  the  evidence,  taken  all  together,  failed  to  establish  action- 
able negligence  on  the  part  of  the  defendant,  and  that  the  jury  should 
not  have  held  the  defendant  liable.  All  concur;  KRUSE,  J.,  on  the 
sea>nd  ground  only. 


<m  App.  DlT.  817.) 

BRADSHAW  et  al.  t.  MUTUAL  LIFE  INS.  CO.  OF  NEW  TORE. 

(Si^rane  Gonrt,  Appellate  DWIslon,  Fonrtli  Department   Jul;  7>  190S.) 

Ihbtoaitce— IdTE  liTSUBANcE— Interest  of  Bbneficiabt. 

A  policy  was  Issued  directly  to  a  wife,  on  her  application  by  her  hus- 
band. Insuring  the  life  of  the  husband  for  her  benefit  If  Itring,  In  con- 
formt^  to  the  statute,  and  if  not  living  to  their  children.  The  husband 
acted  as  agent  for  the  wife  in  the  negotiations  tor  the  policy,  in  keeping 
It  In  hlfl  possession,  and  in  paying  the  premiums  thereon.  The  wife  died 
childless.  Held,  that  the  wife  acquired  a  vested  interest  in  tiie  policy  at 
the  moment  its  dellrery  to  Insured,  thou^  die  had  no  knowledge  of 
Its  existence,  and  after  the  doatta  of  the  hosband  his  executor  could  at 
most  only  Kcover  flie  amount  of  premloms  paid  after  the  death  of  the 
wife. 

[Ed.  Note. — For  cases  in  point,  see  Oent  Dig.  rot.  28,  Inanrance,  1  1472.] 
Kruse,  J.,  dissenting. 

Appeal  from  Trial  Term,  Chautauqua  County. 

Action  by  William  A.  Bradshaw  and  another,  executors  of  Robert 
C.  Bradshaw,  deceased,  a^inst  the  Mutual  Life  Insurance  Company 
of  New  York.  From  a  judgment  for  plaintiffs,  and  from  an  order 
denying  a  motion  for  a  new  trial  on  the  minutes,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILUAMS, 
KRUSE,  and  ROBSON,  JJ. 

Tames  McKeen,  for  appellant. 
Wade  &  Stevenson,  for  respondents. 

WILLIAMS,  J.  The  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  event. 

The  action  was  brought  to  recover  the  amount  of  a  policy  of  insur- 
ance upon  the  life  of  the  plaintiffs'  testator.  The  policy  was  issued 
January  16,  1882,  upon  the  application  of  the  wife  by  her  husband, 
the  insured,  dated  January  13,  1882.  The  wife  died  July  1,  1896,  leav- 
ing no  children,  but  leaving  a  will  which  disposed  of  her  property  to 
others  than  her  htisband.  The  insured,  the  husband,  died  in  April, 
1901.  The  questicm  was  and  is  whether  the  wife  was  the  owner  of 
the  policy  at  her  death,  so  that  it  passed  under  her  will,  or  whether  the 
representatives  of  the  insured,  the  husband,  were  entitled  to  the  in- 
surance upon  his  death.  The  case  has  been  tried  twice.  Upon  the 
firet  trial  a  verdict  was  ordered  for  the  defendant,  upon  the  theory 
that  the  policy  upon  the  death  of  the  wife  passed  under  her  will.  The 
judgment  upon  such  verdict  was  affirmed  in  this  court  (109  App.  Div. 
375,  96  N.  Y.  Supp.  780),  but  was  reversed  in  the  Court  of  Appeals, 
and  a  new  trial  ordered  (187  N.  Y.  347,  80  N.  £.  203).  Upon  the  sec- 
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ond  trial  a  verdict  was  directed  for  plaintiff,  and  this  is  an  appeal  from 
thejudgment  entered  thereon. 

The  record  upon  the  former  appeal  did  not  contain  the  applicat-ion 
for  the  insurance,  and  the  opinions  in  this  court  and  the  opinion  in  the 
Court  of  Appeals  treated  the  policy  as  one  issued  to  the  husband  and 
not  to  the  wife.  The  application  is  in  the  present  record,  and  it  now 
appears  the  policy  was  issued  directly  to  the  wife.  It  is  true  that  the 
husband  negotiated  for  the  policy,  procured  it  to  be  issued,  kept  it  in 
his  possession,  and  paid  all  the  premiums  thereon ;  but  in  so  doing  he 
acted  simply  as  agent  of  the  wife,  and  she  acquired  a  vested  interest  in 
the  policy  at  the  moment  of  its  delivery  to  the  insured,  even  though 
no  knowledge  of  its  existence  came  to  the  wife  during  her  life.  White- 
head V.  N.  Y.  Life  Ins.  Co.,  102  N.  Y.  143,  6  N.  E.  267,  55  Am.  Rep. 
787.  The  reversal  in  the  Court  of  Appeals  was  based  upon  the  mistake 
of  fact  that  the  policy  was  issued  to  the  husband,  and  not  to  the  wife — 
that  the  contract  was  between  the  husband  and  the  company,  and  not 
the  wife  and  the  company.  The  opinion  of  the  Court  of  Appeals  starts 
with  the  proposition  that  the  policy  was  the  contract  of  the  husband 
with  the  company,  and  both,  being  competent,  were  free  to  make  such 
a  contract  as  they  could  agree  upon.  The  court  further  said: 

"The  Btatntee  authorize  a  married  woman  to  euter  Into  a  contract  with  an 
InBurance  company  for  insurance  in  her  name,,  or  iu  the  name  of  a  third  j>er- 
son  with  hl9  aRsent  as  Iier  trustee,  on  the  life  of  lier  husband,  and  they  also 
rpcofmize  that  Insurfliice  may  be  talien  by  a  person  on  his  own  life  for  the 
benefit  of  a  married  woman.  It  is  an  Insurance  contract  of  the  former  class 
that  Is  referred  to  In  the  efatateB  that  we  have  quoted,  giving  a  married  wo- 
man power  to  dispose  by  will  of  such  policy  of  Insurance.  Hie  right  to  dla> 
pose  of  insurance  by  will  Is  baaed  upon  the  vested  interest  which  the  wife 
has  In  the  insurance.  The  statutes  providing  that  insurance  taken  by  a  wife 
upon  the  life  of  her  husband  may  be  made  payable  after  her  death  to  her 
children  for  their  use,  and  to  their  guardian  If  under  age,  is  permissive,  and 
when  a  policy  Is  so  made  payable  it  Is  a  cootlngrat  limitation  upon  the  mar- 
ried woman's  absolute  title  to  the  proceeds  of  tlie  policy  which  has  resulted 
from  her  Individxial  contract" 

It  would  seem,  therefore,  that  it  now  appearing  the  contract  of  in- 
surance was  that  of  the  wife,  and  not  the  husband,  the  entire  reason 
for  reversing  our  judgment  on  the  former  appeal  fails,  and  the  trial 
court  should  have  directed  a  verdict  for  the  defendant,  instead  of  the 
plaintiffs,  or,  at  most,  should  have  directed  a  verdict  for  the  plaintiffs 
for  the  amount  of  premiums  paid  after  the  death  of  the  wife  <»ily, 
for  which  judgment  was  offered  b^  the  defendant. 

It  does  not  seem  necessary  to  discuss  the  other  questions  suggested 
by  respondent  on  this  appeal.  So  far  as  they  are  important,  they  were 
passed  upon  by  us  upon  the  former  appeal,  and  were  left  undisturbed 
by  the  Court  of  Appeals.  - 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event,  upon  qucstlous  of  law  and  fact  All  concur,  ezc^ 
KRUSE,  J.,  dissenting,  and  SPRING,  J.,  not  voting. 

KRUSE,  J. (dissenting).  If  the  original  contract  of  insurance  had 
been  made  with  the  husband,  upon  whose  life  the  policy  was  issued, 
and  not  with  the  wife,  who  is  named  as  beneficiarv  therein,  the  person- 
al representatives  of  the  wife  would  have  had  no  interest  therein,  since 


Sup.  Ct) 


BBADSHAW  V.  MtJTUAL  LIFE  INS.  CO. 


109 


she  died  before  her  husband,  and  the  personal  representatives  of  the 
husband  would  be  entitled  to  the  proceeds  of  the  policy.  That  the 
Court  of  Appeals  has  so  decided  in  this  case  (Bradshaw  v.  Mutual  Life 
Insurance  Company,  187  N.  Y.  354,  80  N.  E.  203),  I  do  not  understand 
to  be  in  dispute.  But  for  some  reason,  no  matter  what,  the  application 
for  the  policy  of  insurance  was  not  produced  by  the  defendant  upon 
the  first  trial,  and  the  case  was  tried  upon  the  theory  that  the  original 
contract  of  insurance  was  made  with  die  husband.  The  Court  of  Ap- 
peals reversed  the  judgment  for  the  defendant,  and  on  the  new  trial 
the  defendant  offered  in  evidence  the  application,  by  which  it  appeared 
that  the  insured  husband  made  the  application  in  the  name  of  his  wife, 
thus  making  the  contract  of  insurance,  in  form,  one  between  the  wife 
and  the  insurance  company. 

The  policy  of  insurance  is  dated  January  16,  1882.  The  wife  died 
in  July,  1896.  Immediately  after  her  death  the  husband  wrote  a  letter 
to  the  president  of  the  defendant  insurance  oimpan^,  stating  that  he 
desired  the  insurance  payable  to  his  estate,  and  asking  that  it  be  at- 
tended to.  Upon  the  receipt  of  the  letter  the  matter  was  referred  by 
the  company  to  its  general  agent,  who  sent  an  affidavit  to  the  husband 
for  verification,  showing  that  his  wife  had  died  and  that  she  had  left 
no  children.  The  affidavit  was  swom  to  by  the  husband,  and  return- 
ed to  the  company,  and  thereafter  the  general  agent  wrote  to  the  hus- 
band in  answer  to  his  inquiry : 

Ton  filed  an  affidavit  of  the  death  of  Hn.  Bradshaw,  which  is  all  that  la 
neceBsary  to  do  In  the  matter.  The  records  of  the  company  wUl  show  this 
tact,  and  that  the  policy  has  been  made  payable  to  your  estate." 

That  the  insured  supposed  he  had  effected  insurance  upon  his  life, 
payable  to  his  estate,  is  beyond  dispute;  and,  if  the  defendant  company 
acted  in  ^ood  faith  in  the  transaction  had  with  him  in  so  assuring 
him,  I  think  it  equally  certain  that  it  likewise  so  r^rded  the  trans- 
action. But  it  is  now  contended  on  its  behalf  that  no  such  insurance 
was  effected;  that  a  mistake  occurred  through  a  misapprehension  of 
law;  that  it  must  be  presumed  that  the  husband  knew  the  law,  and 
therefore  must  have  known  that  upon  the  death  of  his  wife  her  per- 
sonal representatives  had  a  vested  interest  in  the  policy,  which  neither 
the  husband  nor  the  insurance  company  could  divest. 

Assuminp:  it  to  be  true  that  upon  the  death  of  the  wife  her  personal 
representatives  had  a  vested  right  in  this  policy,  I  do  not  think  the  con- 
clusion necessarily  follows  that  the  personal  representatives  of  the  de- 
ceased husband  have  no  claim  against  the  insurance  company.  A  mis- 
take of  law  arises  when  a  party  has  full  knowledge  of  all  the  facts 
upon  which  the  erroneous  conclusion  is  based.  It  must,  therefore,  ap- 
pear that  the  husband,  at  the  time  of  the  transaction  with  the  general 
agent,  knew  that  the  contract  of  insurance  was  made  by  him  as  agent 
for  his  wife,  in  order  to  charge  him  with  the  legal  effect  of  sudi  a 
state  of  facts.  If  he  was  unconscious  of  that  fact  at  that  time,  even 
through  for^fulness,  it  is  a  mistake  of  fact.  3  Pomero/s  Equity 
Jurisprudence,  §  864. 

Both  parties  having  moved  for  the  direction  of  a  verdict,  and  a 
verdict  having  been  directed  in  favor  of  the  plaintiffs,  every  question 


110 


112  XEW  YORK  SLTPLBMEST 
and  IK  New  York  State  Reporter 


(Sup.  Ct. 


of  fact  is  resolved  in  their  favor.  I  think  it  could  be  found  from  the 
evidence  that  the  insured  did  not  know,  at  the  time  of  the  transaction 
between  himself  and  the  defendant,  after  the  death  of  the  wife,  that 
tibe  original  contract  of  insurance  was  made  by  him  with  the  defendant 
as  s^nt  for  his  wife,  and  not  personally.  The  policy  of  insurance  had 
been  issued  more  than  14  years  prior  thereto.  There  was  nothing  in 
the  policy  to  indicate  that  the  application  had  been  made  in  the  name 
of  the  wife.  He  had  possession  of  the  policy,  and  had  paid  all  the  pre- 
miums, and  in  view  of  the  assurances  given  him  by  the  defendant  that 
a  change  had  been  effected  in  the  insurance,  so  as  to  make  it  payable 
to  his  estate,  'the  inference  is  well  warranted  that  the  fact  that  he  had 
made  the  application  in  the  name  of  his  wife  had  escaped  his  recollec- 
tion, and  that  he  believed  the  contract  was  made  between  himself  per- 
sonally and  the  insurance  company,  especially  in  view  of  the  fact  that 
the  insurance  company  had  in  its  possession  the  application  and  knew 
the  precise  form  thereof,  and  the  payment  by  him  of  the  premiums 
after  being  assured  that  such  insurance  was  payable  to  his  estate. 

Even  if  the  assured  is  chargeable  with  knowledge  of  the  precise 
form  of  the  application,  and  he  misapprehended  the  legal  effect  there- 
of, he  had  a  right  to  rely  upon  the  presumably  superior  knowledge  of 
the  defendant's  general  agent,  and  his  positive  assurances  that  the  in- 
surance was  payable  to  his  estate.  Berry  v.  American  Central  Insur- 
ance Co.,  132  N.  Y.  49,  30  N.  E.  254,  28  Am.  St  Rep.  548 ;  Maher 
V.  Hibernia  Insurance  Co.,  67  N.  Y.  283 ;  Hcert  v.  Cruger,  14  Misc. 
Rep.  508,  35  N.  Y.  Supp.  1063 ;  Cooke  v.  Nathan,  16  Barb.  342.  But, 
irrespective  of  whether  or  not  he  is  chargeable  with  knowledge  of  the 
facts  as  they  now  appear  and  with  the  legal  effect  thereof,  and  regard- 
less of  the  rights  of  the  personal  representatives  of  the  wife  under  the 
original  policy  of  insurance,  I  think  there  was  a  meeting  of  the  minds 
of  the  parties,  and  a  contract  was  made  by  which  insurance  was  effect- 
ed upon  the  life  of  the  assured,  payable  to  his  estate,  or  at  least  that 
the  defendant  is  now  estopped  from  claiming  that  such  insurance  is 
not  so  payable. 

It  is  possible  that  the  general  agent  of  the  insurance  company  sup- 
posed that  the  application  had  been  made  by  the  husband  in  his  own 
name,  and  that  the  contract  of  insurance  was  with  him,  and  that  it  has 
only  been  discovered  since  the  former  trial  that  the  application  is  in 
form  that  of  the  wife ;  but,  if  that  be  true,  the  fault  is  with  the  insur- 
ance company,  since  the  application  has  been  in  its  possessicm  ever 
since  the  policy  of  insurance  was  issued.  The  assured  was  not  particu- 
larly interested  in  the  question  as  to  whether  the  defendant  insurance 
company  was  subjecting  itself  to  double  liability.  What  he  desired 
was  insurance  payable  to  his  estate.  He  was  assured  that  he  had  that, 
and  he  paid  his  premiums  accordingly.  If  the  defendant  has  incurred 
a  double  liability,  which  I  very  much  doubt,  it  has  arisen  through  its 
own  fault,  and  I  think  it  is  not  now  in  ijosition  to  urge  its  liability  to 
the  beneficiaries  under  the  will  of  the  wife,  if  such  is  its  situation,  as 
a  reason  for  depriving  those  of  insurance  wh<»n  the  husband  intended 
to  benefit  thereby. 

I  think  the  judgment  should  be  affirmed. 
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In  re  QlUBOYy  Ctmiiulssloiier  of  Public  Works. 


(Snpreme  Court,  Special  Term,  WestcheBter  County.    March,  1908l) 

EimireNT  DOUAIN— COHPftNaATTON— DiSFOSmON  or  AWASD. 

Where  a  dty  condemned  land  in  which  one  had  a  life  estate  In  an  un- 
divided one-half,  the  court  must  award  to  the  life  tenant  all  of  the  ac- 
crued interest  on  the  award  for  the  undivided  half,  and  give  him  the  use 
of  such  award  until  the  termination  of  the  life  estate;  but  the  life  ten- 
ant should  be  required  to  give  adequate  security  before  receiviuff  the 
principal. 

In  the  matter  of  the  petition  of  Thomas  P.  Gilroy,  commissioner  of 
public  works  of  the  city  of  New  York,  for  the  condemnation  of  land. 
Heard  on  petition  of  Henry  C.  Nelson  for  payment  over  to  him  of  a 
part  the  award  made.  Motion  granted. 

Order  affirmed  112  N.  Y.  Supp.  1130. 

Smith  Lent,  for  petitioner. 

Burton  C.  Meighan,  for  respondent  remaindermen. 

MILLS,  J.  This  is  an  application  by  the  petitioner,  Henry  C.  Nel- 
son, for  the  payment  over  to  him  of  one-half  of  a  certain  award  made 
by  the  commissioners  of  appraisal  in  the  above-entitled  matter  for 
lands  designated  therein  as  "Parcel  No.  184."  The  commissioners 
took  and  filed  their  oath  of  office  on  the  7th  of  January,  1897.  Their 
award  of  $50,000  for  the  parcel  was  made  on  the  6th  of  July,  1907, 
or  rather  the  order  confirming  such  award  was-  then  made.  Pursuant 
to  the  direction  of  such  order  the  amount  of  the  award,  $50,000,  with 
accrued  interest  thereon,  $33,316.66,  was  paid  by  the  city  comptroller 
to  the  First  National  Bank  of  Fort  Chester  on  the  20th  of  February, 
1908.  Upon  the  making  of  this  motitm  it  was  conceded  that  the  peti- 
tioner was  entitled  at  once  and  without  question  to  one-half  of  the 
original  award  and  the  accrued  interest  thereon,  and  an  order  was 
thereupon  at  once  made  directing  the  payment  of  such  half  and  inter- 
est to  him,  the  same  amounting  to  the  sum  of  $41,658.33,  and  such 
payment  has  already  been  made.  The  disposition  of  the  remaining 
half  of  the  principal  and  interest  is  in  controversy  and  now  to  be  de- 
termined. 

At  and  prior  to  the  vesting  of  the  title  in  the  city,  as  above  stated, 
the  parcel  was  owned  hy  Daniel  D.  Ndson  in  fee,  subject  to  a  certain 
life  interest  of  Henry  C.  Nelson  in  one  undivided  half  thereof.  The 
reservation  of  such  interest  was  contained  in  the  deed  said  Henry 
C.  Nelson  to  said  Daniel  D.  Nelscm,  made  in  the  year  1891,  and  was  in 
the  following  terms : 

"Henry  C.  NelstHi,  party  of  the  flrst  port,  however,  reserving  to  himself  all 
right,  title,  and  Interest  in  the  hereby  granted  premises  for  and  during  the 
Joint  or  sevo^l  life  or  lives  of  Emma  D.  Owen,  his  sister,  and  of  John  Owen, 
said  sister's  husband;  he,  the  said  Henry  O.  Nelson,  reserving  and  retaining 
tai  himself  an  estate  ftx  and  during  the  joint  and  several  Uvea  of  the  said 
Itauna  D.  Owen  and  SxOoi  Owen  in  tiie  premises  hereby  granted,  anytliing 
herein  contained  to  the  amtrary  notwithstanding." 

Daniel  D.  Nelson  died  in  the  year  1906,  and  the  respondents,  his 
children,  are  his  sole  leg^atees  and  devisees,  and  also  the  executors  of 
his  will,  which  has  been  duly  admitted  to  probate.  The  said  Emma  D. 
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Owen  and  John  Owen  are  still  living.  The  petitioner  contends  that 
the  award  of  $25,000,  made  for  the  undivided  one-half  of  said  parol 
in  which  he  had  such  life  estate,  took  the  place  of  the  said  one  undivid- 
ed half  of  said  parcel,  and  that  he,  by  virtue  of  his  such  life  estate,  be- 
came entitled  to  the  use  of  the  said  $1^5,000  until  the  termination  of 
such  life  estate,  precisely  the  same  as,  prior  to  the  acquisition  by  the 
city,  he  was  entitled  to  the  use  of  the  one  undivided  half  part  of  the 
parcel,  and  that  therefore  he  is  now  entitled  to  have  all  of  the  interest 
which  has  accrued  upon  said  one-half  of  the  entire  award  and  to  have 
the  use  of  such  one-half  for  the  balance  and  remainder  of  said  life 
estate.  The  respondents,  on  the  other  hand,  contend  that  the  con- 
demnation by  the  city  was  of  each  and  every  interest  in  the  parcel,  dis- 
tinctly and  separately,  and  that  the  holder  of  each  such  interest,  viz., 
here  the  life  tenant,  the  petitioner,  on  the  one  hand,  and  tiie  remainder- 
men, on  the  other,  was  entitled  to  a  distinct  and  separate  award  for  his 
separate  and  distinct  interest,  and  that  the  duty  of  the  court  now  is  to 
apportion  said  original  award  of  $25,000  between  and  for  said  two 
separate  and  distinct  interests,  and  to  apportion  the  accrued  interest 
accordingly.- 

After  considering  carefully  the  very  complete  briefs  submitted  by 
counsel  and  examining  the  authorities  therein  cited,  I  find  myself 
unable  to  discriminate  this  case  from  the  Matter  of  Camp,  186  N.  Y. 
377,  27  N.  E.  799,  cited  and  relied  upon  by  the  petitioner's  counsel. 
In  ^at  case,  when  the  proceedings  by  the  city  of  Brooklyn  to  condemn 
the  parcel  of  land  there  in  question  were  commenced,  the  same  was 
owned  in  fee  by  Mary  E.  Camp.  She  died  intestate  and  such  owner 
on  the  35th  of  October,  1866,  while  such  proceedings  were  pending, 
leaving,  her  surviving,  her  husband,  Calvin  B.  Camp,  and  four  chil- 
dren of  her  husband  and  herself,  who  were,  of  course,  her  heirs  at  law. 
Her  husband,  therefore,  by  operation  of  law,  became  at  once,  as  ten- 
ant by  the  curtesy,  the  owner  of  an  estate  for  his  life  in  said  parcel. 
Thereafter  the  proceedings  were  consummated  and  the  title  to  the 
parcel  acquired  therein  by  the  city.  The  commissioners  made  an  award 
for  the  parcel  of  $26,000  to  the  four  children  by  name,  and  made  no 
award  whatever  to  the  father  by  name.  The  father,  having  been  ap- 
pointed guardian  of  the  four  children,  who  were  infants,  received  the 
award  from  the  dty  comptroller  and  gave  a  receipt  as  guardian  for 
the  same.  When  one  of  the  children  became  of  age  he  instituted  pro- 
ceedings before  the  surrogate  of  Kings  county  to  compel  his  father  to 
account  for  and  pay  over  to  him  his  one-fourth  share  of  that  award  and 
interest  thereon.  The  matter  was  by  the  surrogate  sent  to  a  referee, 
who,  after  taking  evidence,  reported  in  substance  that  the  award  made, 
although  in  name  to  the  children,  was  for  the  entire  parcel  and  every 
interest  therein ;  that  the  father  had  an  estate  for  his  life  in  the  land 
when  taken  by  the  city;  and  that  he  was  entitled  out  of  that  award 
to  receive  the  then  value  of  such  estate,  computed  according  to  the 
Northampton  Tables  and  the  rules  then  in  force.  The  referee  com- 
puted such  value,  deducted  one-fourth  of  such  value  from  one-fourth 
of  the  entire  award,  and  held  the  father,  as  guardian,  accountable  to 
the  petitioning  child,  a  son,  for  the  t»lance  of  said  one-fourth,  with 
interest  thereon.   The  surrogate  confirmed  such  report  and  made  a 
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decree  accordingly.  An  appeal  was  taken  to  the  General  Term,  which 
modified  the  decree  by  holding  the  guardian  accountable  for  the  entire 
one-fourth  of  the  award,  apparently  treating  it  as  having  been  made 
for  the  interests  of  the  children  alone.  Upon  appeal  taken  to  the  Court 
of  Appeals  that  court  held  that  the  father  was  entitled  to  the  use  of 
the  entire  fund  for  his  life ;  that,  in  other  words,  the  fund  had  taken 
the  place  of  the  land ;  and,  further,  that  there  was  no  power  to  com- 
pute the  value  of  the  father's  life  estate  and  compel  him  to  take  a  gross 
sum  representing  such  value  out  of  the  original  fund.  Upon  this 
point  that  court,  in  its  opinion,  wrote; 

"Holding,  as  we  do,  that  the  appellant  bad  a  life  estate  In  the  fuud,  we  do 
not  know  of  any  power  in  the  referee  or  the  surrogate  to  compute  Its  value 
and  deduct  the  gross  sum  arrived  at  from  the  amount  of  the  original  fond. 
The  aroellant  has  never  consented  to  any  such  computation  and  deduction, 
and  tiiere  is  no  statute  that  we  are  aware  of  which  vests  the  right  In  the 
conrt  to  compel  htm  to  consent.  Without  his  consent,  and  In  the  absence  of 
such  statute,  it  cannot  be  dene."  126  N.  T.  388,  27  N.  D.  802. 

Upon  the  oral  argument  before  rae  I  was  under  the  impression, 
from  the  citation  of  this  authority  there  made,  that  this  question  of 
apportioning  the  orig^al  award,  as  of  the  time  of  its  being  made  or 
tfie  vesting  of  the  title,  between  the  several  interests  in  the  land  accord- 
ing to  tfieir  respective  valuations  then  computed  and  found,  had  not 
been  directly  passed  upon  by  the  Court  of  Appeals,  but  that  the  right 
of  the  father,  the  life  tenant,  to  the  use  of  the  entire  fund  during  his 
life,  was  in  that  case  practically  conceded  by  all  parties.  Upon  an  ex- 
amination and  reading  of  the  report  of  the  case,  both  the  statement 
thereof  and  the  opinion,  I  p>erceive  that  that  question  was  directly  in- 
volved and  directly  passed  upon  by  Ae  court,  as  is  apparent  fr<»n 
the  foregoing  history  of  it  and  tfie  above-dted  extract  from  the  opm- 
ion.  I  cannot  perceive  any  distinction,  as  to  the  question  here  involv- 
ed, between  this  matter  and  that  case.  Here,  as  there,  the  Ufe  tenant, 
the  petitioner  here,  when  the  title  of  the  parcel  passed  to  the  city  in 
the  condemnation  proceedings,  was  entitled  to  the  use  of  the  parcel 
here  the  one  undivided  half  for  the  term  of  the  life  estate.  The  con- 
demnation was  effected  in  each  case  and  the  award  in  this  case,  as 
much  as  in  the  other,  took  the  place  of  the  land  and  became  subject 
to  such  life  interest.  In  that  case  the  sunrogate  practically  and  in  ef- 
fect did  the  very  thing  which  the  court  here  in  this  matter  is  a^ed  by 
the  respondents  to  do,  viz.,  computed  and  determined  the  then  present 
value  of  the  father's  life  interest  at  the  time  of  the  passing  of  title 
by  the  condemnation  and  limited  the  father's  right  to  such  value. 

Therefore  it  seems  clear  to  me  that  the  court  is  bound  to  hold  that 
the  petitioner  is  entitled  to  all  of  the  accrued  interest  upon  the  $35,- 
000,  the  award  for  the  one  undivided  half,  which  was  subject  to  the 
life  estate,  and  also  entitled  to  the  use  of  such  award  until  the  termina- 
tion of  such  life  estate.  The  petitioner,  however,  will  be  required  to 
give  adequate  security  before  receiving  such  award,  or  the  principal 
tfiereof. 

112  N.Y.S.— 8 
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(Supreme  Oourt,  Trial  Term,  Westdieater  0)imt7.   Ua7>  190&) 

1.  Hawkkbs  and  Pbddlbrs— LiciiRflM— Cokodct  of  Business. 

Oae  baring  a  license  under  I<aws  1896,  p.  SIS,  c  371,  for  hawking  and 
peddling,  and  having  a  permit  from  tiie  derk  of  a  city  to  peddle  wltblo 
the  dty,  hat  no  right  to  set  up  boxes  as  a  stand  in  a  public  street  and 
maintain  the  same  there  for  a  considerable  length  ot  time ;  the  business 
of  "hawking  and  peddling"  inrolving  the  practice  of  carrying  merchan- 
dise from  place  to  place  for  sale  with  brief  temporary  stops,  end  not  In- 
dudlng  the  right  to  take  for  any  considerable  length  of  time  ucclQalTe 
possession  of  any  part  of  a  highway. 

[Ed.  Note.— For  other  deflnlttons,  see  Words  and  Fhrasei»  toL  4,  pp. 
S220~SSSa ;  TOl.  6,  pp.  5260-6297 ;  vol.  8^  p.  7750.] 

2,  Same— Obdirancss— Violations. 

One  having  a  peddler's  license  under  Laws  1896,  p.  SIS,  c.  S71,  who  per- 
sists in  maintaining  a  sttod  in  a  public  street  notwithstanding  the  direc- 
tion of  a  police  officer  to  Uie  contrary,  willfully  violates  an  ordinance 
pnAlblttiv  the  obetructlou  of  the  public  streets,  eta,  and  an  officer  may 
arrest  him,  though  he  believed  that  his  license  authorized  him  to  do  what 
he  undertook  to  do. 

Action  by  Herbert  E.  ^^leston  aefainst  John  Scfaeibel  and  others. 
There  was  a  judgment  for  plaintiff.  Heard  on  motion  for  a  new  trial. 

Granted. 

Ehner  P.  Smith,  for  plaintiff. 
P.  X.  Donoghue,  for  defendants. 

MIIXS,  J.  This  is  an  action  for  false  imprisonment  by  the  plain- 
tiff against  the  defendants,  pc^ice  officers  of  die  city  of  Vonkers,  one 
of  whom,  viz.,  Sdieibel,  arrested  the  plaintiff  in  the  city  of  Yonkers 
on  the  night  or  evening  of  March  38,  1903,  and  the  others  of  whom 
participated  in  holding  the  plaintiff  under  such  arrest  until  the  follow- 
ing morning,  when  he  was  discharged  by  the  city  judge. 

The  plaintiff  was  an  honorably  discharged  soldier  of  the  United 
States  in  the  Civil  War,  and  as  such,  under  chapter  371,  p.  315,  of 
the  Laws  of  1896,  was  entitled  to  peddle  goods  anywhere  in  this  state 
by  procuring  a  license  therefor  as  therein  provided.  He  had,  in  ac- 
cordance with  the  terms  of  such  act,  procured  such  license  from  the 
clerk  of  the  county  of  New  York,  and  also  on  the  24th  of  March,  1903, 
one  from  the  clerk  of  the  county  of  Westchester,  wherein  he  resided. 
He  had  also,  on  the  31st  of  March,  1903,  obtained  from  the  city  clerk 
of  Yonkers  a  paper  purporting  to  be  a  permission  to  him,  the  plaintiff, 
to  peddle  goods  within  the  limits  of  the  city  of  Yonkers.  In  the  early 
evening  of  the  28th  of  March,  1903,  the  plaintiff,  having  such  licenses 
and  permit,  proceeded  to  Getty  Square,  a  public  highway  in  the  city 
of  Yonkers,  taking  with  him  two  wooden  boxes,  and  placed  them  in 
such  highway,  and  then  stood  upon  one  and  used  the  other  as  a  plat- 
form or  counter  on  which  to  display  his  goods,  certain  boxes  of  oint- 
ment, for  sale,  and  had  attached  to  the  latter  box  a  kerosene  torch,  and 
then  proceeded  to  cry  and  hawk  his  goods  for  sale  from  such  boxes 
at  such  place.  The  defendant  Scheibel,  being  a  police  officer  of  such 
<ity  and  on  duty  at  said  place,  saw  and  heard  the  plaintiff  there  thus 
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proceeding,  and  went  to  him  and  informed  him  that  he  was  violating 
an  ordinance  of  the  city  by  having  such  stand  at  that  place,  and  di- 
rected him  to  desist.  Thereupon  Uie  plaintiff  told  him  that  he  would 
not  stop  unless  he  was  arrested.  Said  defendant  then  arrested  him 
and  tocuc  him  to  the  station  house.  The  other  defendants  participated, 
to  some  extent  at  least,  in  the  detention  of  the  plaintiff  at  the  station 
house  until  the  following  morning,  when  the  city  judge  in  due  course 
arrived,  and  upon  examination  of  the  matter  toc^  formal  compl^nt 
from  llie  officer  and  discharged  the  plaintiff  upon  his  own  recognizance 
to  a  future  day  for  further  hearing,  thus  ending  the  imprisonment  of 
the  plaintiff. 

Upon  the  trial  it  appeared  that  at  that  time  there  was  an  ordinance 
of  the  city  of  Yonkers  in  force  and  effect  prohibiting  any  person  from 
suffering  to  remain  in  a  public  street  any  box,  cask,  stone,  or  certain 
other  named  articles  without  permit  of  the  commissioner  of  public 
works,  and  also  another  ordinance  in  general  terms  prolubiting  any 
obstruction  of  the  public  streets.  It  was,  at  the  trial,  undisputed  that 
the  plaintiff  was  entitled  to  hawk  and  peddle  his  goods  within  the  city 
of  Yonkers ;  but  the  contention  by  the  counsel  for  the  defendants  was 
that  such  right  did  not  authorize  him  permanently — that  is,  for  any 
considerable  period  of  time,  such  as  an  evening  (as  was  the  plaintiff's 
intention  at  the  time  of  his  arrest) — ^to  occupy  any  particular  part  of 
a  public  street;  i.  e.,  by  setting  up,  to  such  extent  permanently,  a  stand 
of  any  sort  for  the  ssde  of  goods.  For  the  purposes  of  the  trial  the 
court  ruled  that  the  plaintiff's  right  to  peddle  £d  embrace  and  include 
the  right  to  have  and  maintain  sudi  a  stand.  Exception  was  duly 
taken  by  the  defendants'  counsel  to  such  ruling  and  to  the  charge  of 
the  court  to  the  jury  in  accordance  therewith.  The  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff  for  $300.  Thereupon  the  defendants 
moved  for  a  new  trial,  upon  the  special  ground  that  the  court  had  erred 
in  such  ruling  and  instruction,  and  that  as  matter  of  law  the  arrest 
and  detention  of  the  plaintiff  by  the  defetidants  was  lawful,  so  that  the 
verdict  for  the  plaintiff  was  contrary  to  the  law  and  the  evidence. 
Decision  upon  the  motion  was  reserved ;  counsel  to  submit  briefs. 

After  examining  the  briefs  which  have  been  submitted,  and  consid- 
ering the  matter,  I  am  of  the  opinion  that  the  plaintiff's  right  to 
peddle  and  hawk  his  goods  within  the  city  of  Yonkers  did  not  author- 
ize him  to  set  up  boxes  as  a  stand  in  a  certain  particular  place  in  a 
public  street  and  to  maintain  them  there  for  a  considerable  lei^h  of 
time.  The  business  of  hawking  and  peddling,  as  generally  understood, 
involves  the  practice  of  carrying  merchandise  about  from  place  to  place 
for  .sale,  with  brief  temporary  stops,  and  does  not  include  the  right  to 
take  for  any  considerable  length  of  time  permanent  and  exclusive  pos- 
session of  any  part  of  the  highway.  The  license  which  the  plaintiff 
possessed,  either  under  the  veterans'  act  (so  called)  or  from  the  city 
clerk,  could  not  properly  be  construed  to  give  him  any  such  right  to 
take  permanent  and  exclusive  possession  of  any  portion  of  a  highway 
in  the  city ;  and  when  he  undertook  to  do  so,  and  persisted  in  maintain- 
ing there  his  stand  of  boxes  against  the  direction  of  the  police  officer 
to  the  contrary,  he  must  be  regarded  as  having  willfully  violated  the 
ordinances  of  the  city  by  unlawfully  obstructing  a  public  street  thereof. 
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notwithstanding  the  fact  that  he  may  and  undoubtedly  did  believe  that 
his  veteran's  license  authorized  him  to  do  what  he  had  undertaken  to 
do.   Therefore  I  conclude  that  the  arrest  and  detention  of  tht  plaia- 
tiff  was  lawful,  and  did  not  constitute  false  imprisonment 
The  motion  for  a  new  trial  is  therefore  granted. 


(127  App.  DiT.  829.) 

TAN  PEI/r  T.  8TBAIOHT  UNB  ENGINE  00. 

(Siqpreme  Oonrt.  Appellate  Division,  Fonrth  D^artment  July  7,  1908.) 

Master  and  Servant— Iitjubt  to  Sebva^t. 

A  foundry  employe's  contributory  n^llgmce  prevents  him  from  recover- 
in  k  from  his  employer  for  Injury  caused  by  a  bar  of  Irou,  which  had  been 
leaning  against  a  post  being  knocked  over  by  a  load  being  moved  on  a 
crane,  where  he  knew  that  the  guard  customarily  used  on  the  post  to 
keep  bars  from  falling  was  off,  he  placed  the  bar  or  one  like  It  against 
the  post  Just  before  the  accident,  he  directed  the  movement  of  the  crane 
that  caused  ttie  casting  to  fall,  and  be  could  have  avoided  Btrildng  the 
bar. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig.  voL  84^  Uaster  and  Bot^ 
ant,  SI  749,  750.] 

Appeal  from  Trial  Term,  Onondaga  County. 

Personal  injury  action  by  Charles  R.  Van  Pelt  ajg^ainst  the  Straight 
Line  Engine  Company.  From  a  judgment  for  plaintiff,  and  from  an 
order  refusing  a  new  trial,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  McLENNAN.  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Cannon,  Spencer  &  Mitchell,  for  appellant 
Hancock,  Hc^n  &  Hancodc,  for  respondent. 

WILLIAMS,  J.  The  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  event. 

The  action  was  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  resulted  from  defendant's  negligence.  The  plaintiff 
was  an  employe  in  defendant's  foundry  as  a  moulder.  He  received  his 
injuries  by  the  falling  upon  him  of  a  spindle,  a  bar  of  iron  12  or  13 
feet  long,  S%  inches  in  diameter,  and  weighing  about  200  pounds. 
The  spindle,  not  being  in  use  at  the  time  of  the  accident,  was  standing 
up  against  a  square  iron  post,  extending  from  the  ground  to  the  roof 
of  the  foundry  building.  There  had  formerly  been  bolted  to  this  post 
an  iron  guard,  to  rest  the  spindles  against  and  hold  them  from  falling 
down.  Five  or  six  weeks  before  the  accident  this  iron  guard  was  re- 
moved by  direction  of  the  foreman  of  the  defendant,  because  it  was 
in  the  way  of  moving  a  large  casting  along  the  foundry  by  means  of 
the  crane  therein.  There  were  left  then  upon  the  post  nothing  but 
flanges  up  and  down,  extending  out  about  1%  inches,  to  keep  the 
s[»ndles  from  falling.  The  plaintiff  had  been  using  one  of  the 
spindles,  and  himself  placed  it  against  the  post,  knowing  that  the 
guard  had  been  removed  and  there  was  only  the  flange  in  the  post 
to  hold  the  spindle  from  falling,  and  it  was  this  spindle  or  another 
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standing-  with  it  which  fell  on  plaintiff.  The  plaintiff  signaled  the 
craneman  to  bring  the  crane,  and  he  and  his  assistants  lowered  the 
cable  and  attached  it  to  the  casting,  which  the  plaintiff  had  finished  and 
desired  removed.  The  plaintiff  then  directed  the  craneman  to  go 
ahead.  The  craneman  raised  the  casting  and  started  it  easterly  to- 
wards the  place  it  was  to  be  taken.  The  plaintiff  walked  along  near 
by.  The  casting  was  being  carried  along  in  close  proximity  to  the 
line  of  posts  of  which  that  against  which  the  spindles  rested  was  ond. 
As  it  moved  along  it  struck  a  spindle,  knocked  it  over,  and  it  struck 
the  plaintiff.  The  crane  carrying  the  casting  could  have  been  moved 
away  from  the  line  of  posts  before  proceeding  on  its  way.  if  the  plain- 
tiff had  so  directed.  He  was  a  competent  workman,  and  had  been  em- 
ployed in  foundry  for  many  years. 

It  is  difficult  to  understand  from  the  charge  just  what  specific  ground 
of  negligrace  was  left  to  the  jury.  There  was  talk  about  a  safe  place 
to  work,  rules  and  regulations,  safe  machinery,  competent  employes, 
etc.,  and  then  the  jury  were  instructed  in  a  general  way  to  determine 
whether  the  defendant  was  negligent  in  the  performance  of  its  duty  to 
the  plaintiff,  its  employ^.  The  respondent's  counsel,  in  his  brief  in 
this  court,  says,  however,  that  plaintiff  bases  his  claim  for  damages 
upon  defendant's  negligence  in  not  providing  a  safe  place  to  work, 
and  particularly  in  allowing  the  spindles  to  stand  against  the  post  with- 
out proper  guards  to  prevent  them  frwn  falling.  This  is  apparently 
the  only  theory  upon  which  the  judgment  can  m  upheld  so  far  as  de- 
fendant's negligence  is  concerned.  The  iron  guard  had  been  removed 
from  the  post  very  properly ;  but  it  could  have  been  replaced  in  a  few 
minutes,  any  time  it  was  found  necessary  to  remove  it,  and  the  com- 
plaint is  that  it  was  not  so  replaced,  but  was  allowed  to  be  off  the  post 
continuously  for  five  or  six  weeks  before,  and  until  the  occurrence 
of  the  accident,  and  for  several  days  after  all  further  occasion  for  its 
being  off  had  terminated.  It  is  difficult  to  say  this  constituted  action- 
able negligence.  The  claim  is  that,  inasmuch  as  the  defendant  had 
maintained  this  guard  for  three  years  to  hold  the  spindles  in  place, 
it  was  negligent  to  permit  the  workmen,  in  performing  the  details 
of  their  work,  to  take  it  down  and  allow  it  to  remain  so,  though  the 
workmen  knew  it  was  down,  and  knew  just  what  support  the  spindles 
had  without  it,  and  that  this  negligence  rendered  the  place  in  which 
the  plaintiff  worked  unsafe.  The  place  was  safe  enough  in  a  general 
way.  It  could  only  be  re^rded  as  unsafe  by  reason  of  the  plaintiff 
and  his  co-workmen  standing  the  spindles  up  against  the  post  when 
th^  knew  the  guard  was  gone. 

I  entertain  doubt  as  to  the  finding  by  the  jury  that  the  defendant 
was  guilty  of  negligence  causing  the  accident  being  supported  by  the 
evidence.  But,  passing  to  the  question  of  contributory  negligence, 
the  plaintiff  ■  knew  the  precise  condition  of  things  there,  and  that  the 
guard  was  off  the  post.  He  himself  placed  the  spindle,  or  one  of 
them,  against  the  post,  just  before  the  accident — the  same  morning  or 
the  night  before.  He  himself  directed  the  moving  of  the  casting  by 
the  crane  that  caused  the  spindle  to  fall.  He  kiww,  as  it  was  being 
moved,  that  the  casting  was  being  carried  along  close  to  the  posts. 
He  could  have  directed  it  to  be  moved  out  further  from  the  line  of 
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posts  before  it  was  started  on  its  way  towards  its  destination,  but 
failed  to  do  so.  He  was  himself  moving  along  down  the  foundry  as 
the  casting  went,  and  could  see  the  danger  of  its  striking  the  spindle 
and  causing  it  to  fall.  Under  these  circumstances  it  can  hardly  ht  said 
plaintiff  was  free  from  contributory  negligence.  To  say  that  defend- 
ant was  guilty  of  negligence  which  caused  the  accident,  and  plaintiff 
was  free  from  all  negligence  contributory  to  it,  is  hardly  just  or  fair 
between  the  parties.  I  tiiink  the  verdict  is  contrary  to  and  against  the 
weight  of  the  evidence,  and  should  be  reversed  for  that  reason. 

I  do  not  see  how  any  extensive  consideration  or  analysis  of  the 
authorities  could  aid  us  in  'determining  the  questions.  No  two  cases 
are  just  alike.  This  one  must  be  determined  in  view  of  its  own  facts,  as 
they  are  practically  conceded  to  be. 

JndgmCTt  and  order  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event,  upon  qaestlonB  of  law  and  fact  All  concur. 


(127  App.  Dlv.  832.) 

BABEZrrO  et  al.  v.  NBW  YORK  C&NT.  ft  H.  B.  R.  CX>. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.   July  7,  1908.) 

1.  Watieb  and  Wateb  Coubses— Subfacb  Watebb— Ddtieb  of  Landownebs. 

A  lower  proprietor  Is  uuder  no  obligation  to  take  care  of  the  surface 
water  of  his  adjoining  upper  proprietor,  and  he  m&j  Improve  his  lower 
land,  tboivh  by  so  doing  he  prevents  the  flow  of  the  snrface  water  on  bis 
land  from  his  upper  neighboring  proprietor  to  the  latter's  damage. 

[Ed.  Note.— For  cases  in  point,  see  Cmt  Dig.  vol.  48,  Waters  and  Water 
Courses,  8  128.] 

2.  Same— Construction  of  Railboad— Liabilitt  tor  Subpacb  Wateb. 

A  railroad  incurs  no  liability  a's  to  surface  \vater  by  building  its  embank- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  48,  Watm  and  Water 
Courses,  |  128.] 


A  railroad  dug  ditches  on  its  own  land  to  take  care  of  Its  snrf&ce 
water.  An  owner  of  adjacent  land  dug  ditches  connecting  therewltti  to 

carry  off  the  surface  water  on  his  land,  which  was  above  the  land  of  the 
railroad.  A  neifthbor  above  dug  ditches  connecting  with  the  owner's  ditch- 
es. The  railroad  allowed  Its  ditches  to  become  filled  up,  and  they  failed 
to  take  care  of  the  surface  water  of  the  owner  and  the  neighbor,  and  the 
water  was  held  back  on  tlie  owner's  premises.  Held  that,  though  the  rail- 
road was  liable  for  any  damage  occasioned  by  Its  surface  water  being  set 
back  on  the  owner's  premises.  It  was  not  liable  because  the  surface  water 
of  the  owner  and  the  neighbor  was  set  back  on  tte  owner's  land  because 
the  ditches  on  its  land  were  flUcd  up. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  48,  Waters  and  Water 
Courses,  9  12&] 

Action  by  Frank  Sabetto  and  another  sgainst  the  New  York  Central 
&  fludson  River  Railroad  Company.  There  was  a  judgtnent  of  non- 
suit. Motion  for  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  by  the  Appellate  Division,  pursuant  to  Code  Civ.  Proc 
§  1000,   Nonsuit  properly  granted. 


Argued  before  McLENNAN.  P.  J.,  and  SPRING,  WILUAMS. 
KRUSE.  and  ROBSON,  JJ. 


&  Saub. 
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James  Wright,  for  plaintiffs. 
Harris  &  Harris,  for  defendant 

WILLIAMS,  J.  The  plaintiffs'  exceptions  should  be  overruled,  and 
the  motion  for  a  new  trial  denied,  with  costs. 

The  action  was  brought  to  recover  damages  for  injuries  to  crops  and 
land  occasioned  ■  by  setting  back  water.  The  railroad  ran  east  and 
west  The  plaintiffs'  lands  lay  just  south  of  the  railroad.  Along 
through  the  center  of  plaintiffs'  land  was  a  ridge,  north  and  south, 
higher  than  other  land  in  the  vicinity.  Many  years  ago  the  railroad 
constructed  a  ditch  upon  its  right  of  way  running  easterly  from  this 
ridge  and  emptying  into  a  state  ditch,  and  another  one  running  west- 
erly from  this  ridge  and  emptying  into  the  Seneca  river.  There  was 
no  water  course  in  this  locality.  The  ditches  were  designed  to  take 
care  of  surface  water  merely.  The  plaintiff  du^  ditches  on  his  land 
connecting  with  the  railroad  ditches,  and  his  neighbor  next  south  of 
him  dug  ditches  connecting  with  plaintiff's  ditches,  so  that  the  surface 
water  from  plaintiff's  and  his  neighbor's  lands,  which  were  higher  than 
the  railroad  right  of  way,  discharged  their  surface  water  into  and 
through  the  railroad  ditches.  In  1902  and  1903  the  railroad  had  per- 
mitted its  ditches  to  become  filled  up,  so  that  they  failed  to  carry  off 
this  surface  water,  and  it  was  set  or  held  back  upon  plaintiffs'  lands, 
and  did  damage  to  plaintiffs*  crops  and  land,  and  for  this  the  action 
was  broi^t 

There  seems  to  be  no  doubt  as  to  the  law  applicable  to  this  case. 
The  only  questions  are  of  fact.  In  Barkley  v.  Wilcox,  86  N.  Y.  140, 
40  Am.  Rep.  519,  it  was  held  that  the  lower  proprietor  was  under 
no  obligation  to  take  care  of  the  surface  water  of  his  adjoining  up- 
per proprietor,  and  he  might  fill  in  and  improve  his  lower  lands, 
though  by  so  doing  he  prevented  the  flow  of  the  surface  water  upon  his 
laads  from  his  upper  neighboring  proprietor,  to  the  latter's  damage; 
and  it  has  been  frequently  held  that  a  railroad  incurred  no  liability  as 
to  surface  water  by  building  its  embankment. '  Erwin  v.  Erie  R.  R. 
Co.,  98  App.  Div.  403-406,  90  N.  Y.  Supp.  316,  and  the  cases  therein 
referred  to.  The  same  rule  was  recognized  in  Branson  v.  N.  Y.  C, 
etc,  Co.,  Ill  App.  Div.  737,  739,  740,  97  N.  Y.  Supp.  788.  A  re- 
covery was  there  permitted  by  reason  of  the  fact  that  as  to  some  of  the 
water,  from  lands  other  than  plaintiff's  the  railroad  company  gather- 
ed them  into  a  channel  and  threw  them  back  upon  plaintiff's  lands. 

As  to  the  facts  here  it  seemed  to  be  established  that  the  railroad  was 
the  lower  proprietor,  it  saw  fit  to  dig  two  ditches  upon  its  own  land 
to  take  care  of  its  surface  water,  the  plaintiff  dug  its  ditches,  connect* 
ing  them  with  the  railroad's  ditches  to  carry  on  its  (plaintiff's)  sur- 
face water  from  land  above  the  railroad's,  and  plaintiff's  neighbor 
above  dug  ditches  connecting  with  plaintiff's  to  take  care  of  his  surface 
water.  While  the  railroad  s  ditches  were  kept  open,  all  the  surface 
water  from  above  was  taken  care  of ;  but,  when  the  railroad  ditches 
were  allowed  to  become  obstructed,  the  surface  water  did  not  run  off 
freely,  but  set  or  was  held  back  upon  plaintiff's  premises.  If  the 
railroad  set  its  surface  water  l»ck  on  plaintiff's  land,  it  would  be  liable 
for  the  damage  occurred  thereby;  but  it  does  not  appear  any  damage 
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was  occasioned  by  the  railroad  surface  water.  All  the  surface  water 
from  above  was  set  or  held  back,  and  even  if  it  was  possible  some  of 
the  railroad  water  was  set  back  also  with  the  surface  water  from 
above,  how  could  it  be  said  the  damage  was  caused  by  the  railroad's 
water?  Its  land  was  the  lower,  and,  unless  it  was  established  af- 
firmatively that  the  water  was  set  back  and  thrown  upon  plaintiff's 
land  and  did  damage,  no  recovery  could  be  had.  It  was  not  so  es- 
tablished by  the  evidence  given  on  the  trial.  The  railroad  company 
could  not  be  held  liable  because  it  allowed  its  ditches  to  become  filled 
up,  so  as  not  to  take  care  of  the  surface  water  of  its  upper  proprietor. 
The  nonsuit  was  properly  granted. 

PlfttntlfFs'  exceptions  orerruled,  mottOD  for  new  trial  denied,  and  Judgmeut 
ordered  tor  the  defendant  upon  the  nonsuit,  with  costs.  All  concur. 


HILL  v.  BANKERS'  LIFE  INS,  CO.  OF  CITY  OF  NEW  YORK. 

(Supreme  Oonrt,  Trial  Term,  Westchester  County.  May,  190a) 

Ikbubakcb— Sdrbendbr  op  PoLrcT— Subbkndeb  Value. 

Insured,  in  a  policy  stlpiilatlDg  for  an  annual  premium  due  on  June  6th 
each  year,  and  for  a  cash  surrender  value  on  the  surrender  of  the  policy 
while  In  force,  wrote  on  June  4th  to  the  Insurer  that  he  dralred  to  sorrai- 
der  the  policy  and  withdraw  the  amrrender  value,  and  asked  for  Informa- 
tion whether  the  toIuo  stated  In  a  table  in  the  policy  was  correct  and  tor 
the  method  In  making  the  withdrawal.  Insurer,  on  June  5th,  erroneously 
stated  that  any  cash  value  was  contingent  on  certain  paragraphs  of  the 
contract.  Insured,  not  understanding  the  letter,  wrote  on  June  Gth  to  that 
effect,  and  stuted  that  he  desired  to  surrender  the  policy  and  take  the  sur- 
render value.  On  June  13th  insurer  replied  that  the  policy  had  no  cash 
value,  but  Insured  could  elect  to  take  paid-up  or  extended  insurance.  Held 
that,  since  insurer's  letter  of  June  lith  n-as  a  refusal  to  pay  any  cash  on  a 
surrender  of  the  policy  on  the  ground  that  it  hnd  no  cash  value,  Insured 
was  relieved  from  the  duty  of  making  an  absolnte  offer  of  surrender  and 
demand  for  payment,  and  his  rl^t  to  demand  the  casli  surrrader  value 
could  not  be  defeated  by  a  failure  to  pay  the  annual  premium  whldi  fiell 
due  June  6th. 

Action  by  Edward  F.  Hill  ^inst  the  Bankers'  Life  Insurance  Com- 
pany of  the  City  of  New  York.  Judgment  for  plaintiff, 

Nathan  P.  Bushnell,  for  plaintiff. 
Van  Schaick  &  Brice,  for  defendant. 

MILLS,  J.  This  is  an  action  to  recover  the  alleged  surrender  val- 
ue of  a  life  insurance  policy  issued  by  the  defendant  to  the  plaintiff, 
and  has  been  tried  before  me  without  a  jury  by  consent  of  the  respec- 
tive counsel.  The  policy  was  issued  and  the  first  annual  premium 
paid  on  the  6th  day  of  June,  1898,  and  the  plaintiff  paid  thereafter  each 
annual  premium  as  it  fell  due ;  that  is,  on  the  6th  of  June  each  year, 
up  to  and  inclusive  of  the  eighth,  which  fell  due  June  6,  1905.  The 
policy  contained  a  provision  to  the  effect: 

'That,  after  three  full  annual  premiums  shall  have  been  paid  hereon,  upon 
surrender  of  this  policy,  while  still  In  force,  at  the  said  home  office^  the  Insured 
may  withdraw  In  cash  the  full  amount  of  the  surrender  value;.'' 


Sup.  Ct.) 


HILL  V.  BANKERS*  LIFE  IMS.  CO. 


121 


And  later  in  the  policy  such  values  were  given  at  the  end  of  sev- 
eral years,  respectively,  and  the  value  at  the  end  of  the  eighth  year 
was  given  as  the  sum  of  $902.35.  On  the  4th  of  June,  1906,  the  plain- 
tiflf,  at  Peekskill,  in  this  county,  where  he  resided,  addressed  to  the 
defendant,  at  its  home  office  in  the  city  of  New  York,  a  letter  of  that 
date,  in  which  he  stated  that,  in  accordance  with  the  provisions  of  the 
policy,  he  desired  "to  surrender  the  same  and  withdraw  in  cash  the 
full  surrender  value."  The  letter  further  stated  that  the  policy  had 
been  in  force  eight  years,  and  under  the  table  attached  should  net 
$902.35 ;  and  it  asked  from  the  defendant  information  whether  such 
value  was  correct,  and.  if  not,  what  the  present  surrender  value  was, 
and  also  "as  to  the  meliiods  to  be  followed  in  making  the  withdrawal." 
To  this  letter  the  defendant,  by  its  secretary,  replied  on  the  following 
day,  June  6th,  acknowledging  the  receipt  of  the  letter,  and  continuing : 

"And  in  reply  thereto  would  state  that  the  contract  entered  Into  by  this  com- 
pany with  yourself  was  npon  an  assessment  basis.  Any  cash  or  loan  value  pre- 
snmably  attaching  thereto  Is  contingent  npon  paragraph  4  of  page  2  of  said  con- 
tract." 

Such  paragraph,  upon  examination  by  the  plaintiff,  was  found  to 
have  no  reference  to  the  matter  in  hand,  and  is  now  conceded  by  the 
defendant's  counsel  to  have  been  erroneously  referred  to  by  the  secre- 
tary. The  plaintiff,  being  unable  to  understand  such  letter,  replied  to 
it  on  the  following  day,  June  6th,  stating,  in  effect,  that  he  was  unable 
to  understand  the  reference  to  the  paragraph,  and  continuing : 

"As  stated  In  my  letter  of  4th  inst.  I  desire  to  surrender  my  policy  No.  5040 
and  take  fnll  cash  surrender  value  for  same.  The  table  aforementioned  ^ves 
the  surrender  value  of  said  policy  at  the  termination  of  the  eighth  yeiir  as 
¥802.35,  and  I  am  now  asking  you  If  that  Is  correct  If  not,  what  is  the  present 
snnender  value  ft>r  said  policy  and  what  forms  do  joa  prescribe  for  realizing 
same?" 

The  defendant  did  not  r^ly  to  this  letter  until  the  13th  of  Jtme, 
and  then  wrote,  acknowledging  the  receipt  of  plaintiff's  letter  of  June 
6th,  and  continuing: 

"And  in  reply  thereto  would  state  that  the  contract  entered  Into  between 
yourself  and  this  company  under  No.  5640  on  June  0,  189S,  was  of  an  assess- 
ment character.  It  has  no  cash  value,  and  whatever  equity  is  yours  Is  of  on 
tauurance  cliaracter.  It  1b  for  you  to  elect,  under  section  88  of  the  Laws  of 
this  state,  as  to  whether  yon  will  partake  of  paid-up  Insurance  or  exteoded  In- 
Bunmce  for  the  full  face  of  your  policy." 

This  letter  was,  in  effect,  a  declaration  by  the  defendant  that  under 
the  plaintiff's  policy  there  was  no  cash  surrender  value  at  any  time  to 
which  the  plamtiff  might  be  entitled,  but  that  his  right  upon  surren- 
der was  to  paid-up  insurance  or  extended  insurance,  as  he  might  elect. 
In  effect,  also,  the  letter  was  the  defendant's  statement  that  such  had 
been  the  meaning  and  intention  of  its  letter  of  the  5th  of  June;  and  I 
think,  in  view  of  the  terms  of  the  policy  and  the  facts  appearing  upon 
the  trial,  such  is  to  be  regarded  as  having  been  the  meaning  of  that 
letter.  It  therefore  seems  to  me  that  the  letter  of  June  5th  was  intend- 
ed by  the  defendant  as  a  declaration  that  the  policy  had  no  cash  sur- 
render value,  and  that,  therefore,  the  plaintiff's  request  to  receive  such 
could  not  be  granted. 
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The  defendant  now  defends  upon  the  ground  that  the  ninth  annual 
premium  of  $205  became  due  on  the  6th  of  June,  and  that,  when  the 
defendant's  letter  of  June  13th  was  written,  the  plaintiff  was  in  default 
for  the  nonpayment  of  such  premium,  and  therefore,  under  the  terms 
of  the  poli(^,  that  the  policy  was  not  in  force  at  that  time  and  the 
plaintiff  was  not  then  entitled  to  recdve  any  surrender  value.  This 
is  a  ground  which  was  not  assigned  by  the  defendant  in  its  letter  of 
June  13th,  and  appears  to  be  entirely  inconsistent  with  the  position  tak- 
en in  that  letter.  It  seems  to  me  that,  under  all  the  circumstances, 
defendant's  letter  of  the  6th  of  June,  while  equivocal  in  expression, 
must  be  deemed  to  have  been  a  refusal  to  pay  to  the  plaintiff  any  cash 
upon  a  surrender  of  the  policy,  upon  the  ground  that  the  policy  had 
no  cash  surrender  value.  It  is  wdl-established  doctrine  that  such  an 
absolute  refusal,  upon  such  a  ground,  relieved  the  plaintiff  from  the 
duty  of  making,  at  the  home  office  of  the  defendant,  an  absolute  offer 
of  surrender  and  demand  for  payment.  The  position  taken  by  the  de- 
fendant in  the  letter  of  June  6th,  as  explained  by  its  letter  of  Tune  13th. 
rendered  such  proceeding  unnecessary  and  abortive.  It  is  conceded 
upon  the  trial  that  the  defendant's  secretary  was  in  error  in  his  claim, 
made  in  the  defendant's  letters  as  above  recited,  that  the  policy  did  not 
have  a  cash  surrender  value  at  the  time  when  the  plaintiff  wrote  his 
first  letter  above  referred  to. 

I  conclude,  therefore,  that  the  plaintiff  is  entitled  to  recover  the  cash 
surrender  value  of  the  policy  at  the  end  of  the  eighth  year,  viz.,  the 
sum-  of  $902.36,  with  interest  thereon  from  the  6th  day  of  June,  1906. 


(127  App.  DlT.  823.) 

ELY  T.  PERKINS  et  al. 
(Supreme  Conrt,  Appellate  Division,  Fourth  Department.    July  7,  1908.) 

1.  DiaCOVEBT— VaCAHRO  ORDRB— GKOUNDB~rNCBIMINATIHG  MaTTEB. 

An  order  for  the  exsmlnatlon  of  a  defendant  to  enable  pialntUf  to  make 
his  complaint  will  not  be  vacated  on  the  ground  that  defendant  would  not 
be  obliged  to  testify  because  his  answers  might  criminate  him,  since  the 
privilege  may  not  be  Insisted  on,  and  since  the  answers  as  to  some  mat- 
ters might  not  criminate  him,  so  that  the  time  to  raise  the  question  ot 
privilege  Is  when  the  examination  is  had. 

[Ed.  Not&— For  cases  In  point,  see  Cent.  Dig.  vol.  IS,  Discovery,  8  56.] 

2.  Sahb—Sebvioe  or  Obder— Sufficiekot. 

Under  Code  Civ.  Proc.  |  873,  providing  that  where  a  party  has  not  ap- 
peared In  the  action  the  order  for  bis  examination  and  the  affidavit  on 
which  It  was  granted  must  be  served  on  him  as  directed  by  the  or^,  an 
order  for  examination  of  a  defendant  who  resides  In  a  foreign  country, 
and  who  has  not  been  served  with  summons,  and  on  whom  no  service  has 
been  attempted  which  directs  the  service  of  Uie  (»^ler  for  examination,  and 
the  affidavits  tm  which  It  was  made,  to  be  made  tm  him  by  mall,  la  Buf- 
flclent 

Appeal  from  Special  Term,  Erie  County. 

Action  by  W.  Caryl  Ely  against  Erickson  Perkins  and  others,  com- 
prising the  co-partnership  of  Spader  &  Perkins.  From  an  order  (57 
Misc.  Rep.  361, 108  N.  Y.  Supp.  613)  vacating  an  order  for  the  exami- 
nation of  a  defendant  for  the  purpose  of  enabling  plaintiff  to  make  his 
complaint,  plaintiff  appeals.  Reversed. 
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Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Kenefick,  Cooke  &  Mitchell  and  £.  H.  Letchworth,  for  appellant 
Joseph  G.  Dudley,  for  respondent 

WILLIAMS,  J.  The  order  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs.  The  specific 
ground  upon  which  the  order  was  vacated  was  that  the  party  sought 
to  be  examined  would  not  be  obliged  to  testify  with  reference  to  mat- 
ters about  which  plaintiff  desired  to  examine  him — that  there  was  a 
privilege,  inasmuch  as  his  answers  might  tend  to  criminate  him.  We 
think  this  was  not  a  sufficient  reason  for  making  the  order  appealed 
from.  The  privilege  may  not  be  insisted  upon  when  the  party  is  call- 
ed to  answer,  and  as  to  some  or  all  of  the  matters  his  answers  might 
not  tend  to  criminate  him  at  all.  The  better  time  to  raise  the  question 
of  privilege  is  when  the  examination  is  had.  Ryan  v.  Reagan,  46  App. 
Div.  590,  63  N.  Y.  Supp.  39 ;  Matter  of  Sayre,  70  App.  Div.  339,  75 
N.  Y.  Supp.  286. 

But  the  respondent  claims  the  order  for  the  examination  was  prop- 
erly vacated  for  the  reason  that  there  was  no  proper  service  of  the  or- 
der and  affidavits  upon  one  of  the  defendants,  Beaty.  All  the  other 
defendants  had  appeared  in  the  action  and  were  properly  served. 
Beaty  resided  in  Canada  and  had  not  been  served  with  summons. 
The  order  for  examination  directed  the  service  of  the  order  and  affi- 
davits to  be  made  upon  him  by  mail,  and  that  such  service  should  be 
sufficient  to  comply  with  section  875  of  the  Code  of  Civil  Procedure, 
and  service  was  so  made.  The  respondent  claims  that  such  service 
was  insufficient,  and  no  service  upon  Beaty  could  be  made,  so  as  to 
a)mply  with  the  Code,  so  long  as  Beaty  was  a  nonresident  and  had  not 
been  served  with  a  summons  in  the  action.  The  section  of  the  Code 
(875)  provides  that,  if  a  party  has  not  appeared  in  the  action,  tha 
service  shall  be  made  upon  him  as  directed  by  the  order.  I  think  the 
order  and  comfriiance  with  its  terms  were  a  sufficient  service  in  this 
kind  of  a  proceeding. 

The  case  was  here  on  appeal  from  a  former  order,  reported  in  181 
App.  Div.  893,  105  N.  Y.  Supp.  1114.  This  question  was  not  then 
passed  upon.  There  had  then  been  no  attempted  senrice  upon,  Beaty, 
and  no  order  directing  the  manner  of  such  service. 

Order  reversed,  wltb  $10  ooets  and  dlsbursementB,  and  motlm  denied,  with 
$10  coBts.  All  concur. 

(127  App.  Div.  826.) 

WBINERT  v.  MERCHANTS'  *  SHIPPERS'  WAREHOUSE  CO. 

(Supreme  Court  Appelate  Dlrlslon,  Fourth  Department  July  7,  190S.) 

1.  Master  and  SBBVAirt  —  Ihjust  to  Sebtant— GotmiBirTOBT  Niquqinob— 
QuEsnon  Tou  Jubt. 

Whether  an  em^oyft.  Injured  while  engaged  In  throwing  loose  sacks  of 
flour  on  trucks  In  consequence  of  a  pile  of  flour  In  sacks  falling  on  blm, 
was  guilty  of  contributory  negligence,  Aeld  for  the  Jury. 


[Ed.  Note. — For  cases  In  point;  see  Cmt.  Dig.  vol.  81,  Master  and  Serv- 
ant, H  1(W»-1132.] 
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2.  Same— Negligence. 

An  employ^  In  a  warehouse  was  injured  by  a  pile  of  flour  in  sacks  falling 
on  liim.  Tlie  pile  bad  been  placed  In  the  warehouse  before  the  employft 
came  there  to  work.  The  employer's  superintendent  and  foreman  knew 
that  the  pile  was  dangerous  and  that  it  was  unsafe  to  work  close  by  it 
without  knowing  of  the  dangw.  The  employ^  was  not  warned  of  the  dan- 
ger, which  was  unknown  to  talm.  Held,  that  the  employer  was  liable  for 
the  injuries  received. 


[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  34,  Uaster  and  Serr- 
ant,  K  810,  816H-] 


It  la  the  duty  of  an  en\ployer  to  furnish  an  employ^  a  reasonably  safe 
place  to  work,  and  this  duty  oinnot  be  delegated  to  a  superintendent  or 
foreman,  so  as  to  relieve  the  employer  from  liability  for  negligrace. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  34,  Master  and  Serv- 
ant, H  175,  392-1]  0.] 

4.  Appeal  anp  EBSOR—PEBaoNAz.  Injttbies— Bxcbssite  Dauaobs— Rbvisw. 

The  question  of  excessive  damages  in  an  action  for  personal  injuries  is 
a  question  of  sound  judgment  of  the  court,  and  where  the  damages  are  ex- 
cessive the  court  may  reverse  for  that  reastm,  unless  plaintiff  wHl  stipu- 
late to  reduce  the  verdict 

[Ed.  Note.— Few  cases  In  point,  see  Cent  Dig.  voL  8;  Anneal  and  Error, 
H  4462-H70.] 
Spring  and  Kruse,  33.,  dtesentlng  in  inrt 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Herman  Weinert  against  the  Merchants'  &  Shippers' 
Warehouse  Company.  From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial  on  the  minutes,  defendant  ap- 
peals.  Conditionally  affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Hoyt  &  Spratt  and  H.  E.  Rourke,  for  appellant. 

Stephen  V.  O'Gorman  and  John  F.  Ryan,  for  respondent. 

WILLIAMS,  J.  The  jut^ment  and  order  should  be  reversed,  with 
costs  to  the  appellant  to  abide  event,  unless  plaintiff  stipulates  to  re- 
duce verdict  to  $2,500,  in  which  event  judgment  should  be  modified 
accordingly,  and,  as  so  modified,  affirmed,  without  costs. 

The  action  was  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  resulted  from  defendant's  negligence.  The  plaintiff 
was  an  employe  in  defendant's  storage  warehouse,  where  large  quanti- 
ties of  flour  in  sacks  were  stored  and  handled.  The  flour  came  in  by 
car  loads  of  350  to  280  sacks,  weighing  about  140  pounds  each.  Each 
car  load  was  piled  by  itself  in  the  warehouse,  in  five  sections.  The 
manner  of  constructing  the  piles  is  described  in  the  record.  It  need 
not  be  stated  here.  The  diflferent  car  loads  were  piled  close  together. 
The  sections  of  the  same  car  load  were  a  few  inches  only  apart.  After 
the  flour  was  received  in  the  warehouse  it  was  mixed  and  repacked 
for  reshipment,  and  in  that  work  flour  packers  were  employed  and  ma- 
chinery used.  Plaintiff  was  one  of  the  men  employed  in  and  about  this 
warehouse,  handling  the  flour  and  loading  and  unloading  it.  There 
were  eight  men  so  engaged,  under  a  foreman.  Plaintiff  never  piled 
any  of  the  flour  in  the  warehouse,  but  had  been  working  there  for 
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some  time  before  the  accident,  and  was  familiar  with  the  maimer  in 
which  the  piles  were  constructed.  At  the  time  of  the  accident  plaintiff 
and  another  workman  were  engaged  in  throwing  loose  sacks  of  flour 
upon  trucks  to  be  wheeled  away  by  other  workmen.  They  were  near 
a  car  load  pile,  all  but  two  sections  of  which  had  been  removed  by 
others.  These  two  sections,  left  by  themselves,  and  being  13  and  17 
sacks  high,  respectively,  were  so  insecure  that  they  fell  over,  and 
plaintiff  was  caught  under  them  and  injured.  Holmes,  the  foreman, 
and  Schaeffer,  the  superintendent  and  manager,  of  defendant,  were  in 
the  warehouse  at  the  time  of  the  accident.  The  foreman  had  directed 
the  plaintiff  to  do  the  work  he  was  engaged  in,  and  testified  on  the 
trial  that  he  knew  the  place  where  the  plaintiff  was  set  to  work  was 
dangerous  by  reason  of  the  liability  of  the  two  sections  of  the  piles  of 
sacks  to  fall  over,  and  yet  failed  to  warn  the  plaintiff  of  the  danger. 
Holmes  also  testified  to  conversations  with  Schaeffer,  prior  to  the  ac- 
cident, as  to  the  danger  of  the  pile  of  which  these  two  sections  were 
I»irt  falling,  and  they  were  tfdcing  down  and  repiling  the  same  at  the 
time  of  the  accident.  Two  of  the  five  sections  had  been  taken  down 
and  removed  some  days  previous,  and  the  other  section  was  used  in 
the  mill,  leaving  the  two  in  question  still  standing.  The  higher  one 
was  about  12  feet  and  the  other  about  8  feet  high,  and  they  were  not 
braced  or  supported  in  any  way. 

The  court  submitted  to  the  jury  the  question  of  contributory  negli- 
gence of  plaintiff,  and  in  that  there  was  no  error.  It  also  submitted 
the  question  of  defendant's  negligence,  charging  that  it  was  defend- 
ant's duty  to  provide  plaintiff  with  a  reasonably  safe  place  to  work,  or 
at  least  to  warn  him  that  the  place  was  unsafe.  In  this  I  think  the 
court  was  right  This  pile  had  been  placed  in  the  warehouse  before 
plaintiff  came  there  to  work.  It  was  not  put  there  by  plaintiff's  co-em- 
ployes. The  defendant's  superintendent  and  foreman  knew  it  was  dan- 
gerous, and  that  it  was  unsafe  to  work  close  by  it,  certainly  without 
knowing  of  its  dangerous  condition,  so  as  to  look  out  for  it;  and  yet 
plaintiff  was  in  no  way  warned  of  the  condition  of  things,  and  left  to 
take  the  chances  of  injury  by  reason  of  a  danger  unknown  and  unap- 
preciated. Certainly  the  defendant  should  be  held  liable  for  injuries 
received  under  these  circumstances.  Simone  v.  Kirk,  173  N.  Y.  7- 
13,  65  N.  E.  739. 

It  was  the  duty  of  defendant  to  furnish  plaintiff  a  reasonably  safe 
place  to  work.  This  duty  could  not  be  delegated  to  a  superintendent  or 
foreman,  so  as  to  relieve  the  defendant  from  lialMlity  for  negligence 
in  this  respect.  There  is  no  question  here  as  to  a  detail  of  the  work, 
or  negligence  of  a  co-employe.  I  think  the  rig^t  to  recover  was  prop- 
erly disposed  of  by  the  court  and  the  jury. 

I  am,  however,  of  the  opinion  that  the  verdict  was  excessive  in 
amount,  and  that  the  judgment  and  order  should  be  reversed  for  that 
reason,  unless  the  plaintiff  stipulates  to  reduce  the  verdict  to  $2,500 
from  $5,200.  It  is  not  necessary  to  discuss  this  (uiestion,  or  the  evi- 
dence relating  thereto,  nor  the  reported  cases.  It  is  a  question  of 
sound  judgment  by  the  court. 

judj^meDt  and  order  rerersed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event,  upoa  questions  of  law  and  fact,  unless  tbe  plalntlll^  wlttiin 
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120  days,  stipulates  to  reduce  the  rerdlct  to  the  btud  of  $2,500  as  of  the  date  of 
the  rendition  thereof,  In  which  event  the  Judgment  Is  modified  accordhigly,  and, 
as  so  modified,  to,  together  with  the  order,  affirmed,  without  costs  of  this  ap- 
peal to  either  party.  All  concur*  except  SPRING  and  KBUSB,  JJ.,  who  vote 
for  affirmance. 


(127  App.  DlT.  &12.) 

In  re  GLBMENT.  State  Exdw  Gom*T. 

(Snprane  Oonrt,  Ai^Uate  DiTlsiim,  Fourth  Department   July  7,  190&) 

Intoxicating  Liquobs— PBOOEEOiNaa  ros  Rsvooation  ot  Liobnbb— Etidenob— 

SUFFICIEKCT. 

Erldence,  on  a  petition  by  the  state  commissioner  of  excise  for  an  order 
canceling  a  liquor  tax  certificate  on  the  ground  that  the  holder  had  sold 
liquor  on  Sunday  contrary  to  law,  held  to  show  that  liquor  had  been  bo 
sold,  notwithstanding  evidence  that  the  service  thereof  was  In  annec* 
tlon  with  meals  ordered  and  served. 

Appeal  from  Special  Term,  Chautauqua  County. 

In  the  matter  of  the  petition  of  Maynard  N.  Clement,  as  State  Com- 
missioner of  Excise,  for  an  order  revoicing  and  canceling  liquor  tax 
certificate  No.  26,223,  issued  to  John  W.  Renfold.  From  an  order  dis- 
missing the  petition,  the  Commissioner  appeals.  Order  reversed,  and 
order  directed  revoking  and  canceling  the  certificate. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILI^IAMS, 
KRUSE.  and  ROBSON.  JJ. 

Russell  Headley  and  Royal  R.  Scott,  for  appellant 
Eleazer  Green,  for  respondent. 

WILLIAMS,  J.  The  order  should  be  reversed,  with  costs,  and  an 
order  made  revokii^  and  canceling  the  liquor  tax  certificate,  with  $30 
costs. 

The  reason  alleged  for  taking  away  respondent's  certificate  was  that 
he  sold  liquor  on  Sunday,  contrary  to  law.  The  sales  were  testified 
to  by  four  witnesses,  special  excise  agents  of  the  state.  There  seemed 
to  be  no  doubt  as  to  the  sales  of  liquor ;  but  it  was  claimed  the  service 
of  the  liquor  was  in  connection  with  genuine  meals  ordered  by  and 
served  to  the  witnesses.  The  evidence  given  in  behalf  of  defendant  to 
sustain  this  claim  was  very  unsatisfactory,  and  in  our  judgment  en- 
tirely failed  to  overcome  tiie  evidence  given  by  the  petitioner's  four 
witnesses.  These  men  knew  what  the  truth  was.  They  went  to  de- 
fendant's place  for  the  express  purpose  of  ascertaining  whedier  he  was 
violating  the  law.  They  could  not  be  mistaken  as  to  the  evidence  they 
gave,  and  if  it  was  untrue  they  were  guilty  of  deliberate  perjury.  They 
were  performing  a  duty  as  state  agents,  were  under  no  obligation  to 
testify  to  anything  that  was  untrue,  and  we  cannot  believe  the  evi- 
dence they  gave  in  this  proceeding  was  untrue. 

We  do  not  regard  it  as  necessary  to  enter  upon  an  analysis  of  the 
evidence  given  for  defendant;  but  a  careful  reading  of  it  fails  to 
throw  any  doubt  upon  the  evidence  given  for  petitioners.  This  being 
so,  we  cannot  permit  this  order  to  stand.  The  excise  law  must  be 
enforced,  and  the  courts  should  not  permit  any  flimsy  pretexts  to  pre- 
vent the  revocation  of  licenses  that  have  been  violated.  We  think  this 
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a  case  where  even  the  apparently  well-considercd  determination  of 
the  Special  Term  should  be  reversed,  and  an  order  substituted  which 
is  in  accord  with  the  truth. 

Order  reversed,  with  costs,  and  order  directed  revoking  and  canceling  the 
llqiMw  tax  certificate  wlQi  $80  costs.  All  concur. 


(60  HIsc.  Bep.  146.) 

UDAD  flt  al.  r.  TUBNRR,  VlUage  President  et  aL 
(Supreme  Court;  Special  Term,  Westcheatw  Oonnty.  July.  1908.) 

1.  Mdhioipai.  Oobporatioitb— Collection  of  TI4XBS— Suit  to  Bebtuin— Tax* 

fateb's  Action. 

A  taxpayer's  action  to  enjoin  municipal  authoritlea  from  collecting  a 
tax  levied  to  pay  the  expenses  of  a  public  Improvement  and  from  entering 
into  any  contract  for  the  Improvement,  etc.,  can  be  maintained  oolj  on  dear 
proof  that  the  authorities  are  about  to  act;  or  have  acted,  iUegally  or 
fraudulently. 

2.  Sa^e— PowEB  TO  Tax  xob  Special  Pubfose— Public  Iufbovbuehts. 

Health  Law,  Laws  1883.  p.  1619^  c.  661.  I  72,  provides  that,  where  the 
state  board  of  health  has  made  an  order  requiring  one  municipality  to  put 
In  a  sewer  system  tor  the  inotectlon  of  the  water  supply  of  another,  the 
latta  tfiall  pay  the  cost  ot  the  system.  To  protect  the  water  supply  of  a 
dty.  the  dty  and  a  village  entered  into  a  contract  tliat  the  village  should 
instaU  a  sewer  system  within  Its  o^m  limits  and  the  city  would  provide  the 
ontlet  and  disposal  works ;  each  paying  for  its  own  part  Held,  that  a 
village  taxpayer  could  not  enjoin  the  collection  of  a  tax  to  i>ay  the  cost 
of  sewers  in  the  village,  on  the  ground  that  the  city  was  botmd  to  pay  the 
cost  of  the  whole  work,  since  the  statute  requiring  the  city  to  pay  was  not 
applicable;  the  state  board  of  health  having  made  no  order. 

8.  Saub—Srwebs— PowEB  TO  Make  Iupbovehent. 

The  power  of  a  village,  under  the  village  law,  to  construct  a  sewer  sys- 
tem at  Its  own  expense,  is  not  abridged  by  orders  made  by  the  board  of 
health,  under  Health  Law,  Lawa  1888,  p.  1619.  c-  681, 1 12,  anthorlsliig  the 
board  to  require  tlie  construction  of  a  sewer  system  for  the  ^tectkm  of  a 
watCT  supply,  etc 

4.  SAMS-JuniCIAL  SUPEBVISIOH. 

The  court  In  a  taxpayer's  suit  to  enjoin  the  aotborltles  oS  a  village 
from  collecting  a  tax  levied  for  the  construction  of  a  sewer  system  and 
frmn  entering  Into  a  contract  for  the  construction  of  the  system,  has  noth- 
ing to  do  with  the  wisdom  of  the  action  of  the  majority  of  the  voters  of 
the  village  adopting  a  proposition  for  the  ccmstructlon  of  a  sewer  system. 


u.  OA  nr..  , 

Village  Law,  Laws  1807,  p.  440.  c.  414,  S  260,  providing  that  the  board  of 
sewer  commissioners  of  a  village  shall,  before  taking  proceedings  for  the 
construction  of  a  sewer  system,  prepare  a  map  and  plan  of  a  permanent 
sewer  system,  with  spec-tQcatlons  of  connections  and  outlets,  or  disposal 
works,  does  not  require  the  map  and  plan  to  embrace  every  lateral  sewer 
which  may  become  necessary  with  the  growth  of  the  village. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent.  Dig.  vol.  86.  Municipal  Corpora- 
tions, i  827.1 

6.  Same— CoRTBACTS  Involving  Kxpenditubxs— Submission  to  Populab  Vote. 
Laws  1907,  p.  888»  c.  428,  authorising  the  city  of  New  York  and  a  village 
to  enter  into  an  agreement  to  provide  the  village  with  a  sewer  system,  etc., 
does  not  provide  how  the  village  authorities  shall  proceed  to  carry  out  Its 
IMurt  of  the  agreement,  and  the  provisions  of  the  general  village  law  are 
applicable,  and  before  levying  any  tax  or  Issuing  any  bonds  to  carry  out 
such  agreement  the  village  trustees  must  obtain  special  authority  from 
the  voters  of  the  village  lu  accordance  with  the  village  law. 
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A  proposition  submitted  to  and  adopted  by  tbe  voters  ot  a  village,  at  an 
election  held  for  the  purpose,  wblcb  authorizes  the  trustees  thereof  to 
construct  a  proposed  sewer  system  at  a  maximum  cost  of  |100,000,  and 
which  authorizes  the  trustees  to  raise  $S0,800  by  the  Issue  and  sale  of 
village  bonds,  gives  by  necessary  Implication  power  to  the  trustees  to  raise 
the  balance  of  tbe  cost  by  taxatlcm,  and  they  may  levy  a  tax  ot  $10,200  tor 
the  construction  of  the  system. 

Action  by  Charles  Mead  and  another  against  Isaac  W.  Turner,  as 
president  of  the  village  of  Mt.  Kisco,  and  ouiers.  Heard  on  motion  for 
temporary  injunction.   Injunction  denied. 

A.  J.  Adams,  for  plaintiffs. 

Francis  K.  Pendleton,  Corp.  Counsel,  for  defendant  city  of  New 
York. 

Charles  H.  Banks,  for  other  defendants. 

MILLS,  J.  This  is  a  taxpayer's  action,  brought  to  enjoin  the  vil- 
lage authorities  of  the  village  of  Mt.  Kisco,  Westchester  county,  from 
issuing  a  warrant  for  the  collection  of  a  tax  of  $40,200,  which  the  vil- 
lage authorities  have  attempted  to  levy  to  pay  part  of  the  expenses  of 
constructing  a  system  of  sewers  in  said  village,  and  enjoining  them 
from  entering  into  any  contract  for  the  construction  of  such  sewers 
or  issuing  any  bonds  therefor.  The  plaintiff  now  moves  for  a  temr 
porary  injunction  to  the  above  stated  effect. 

Is  is  elementary  law  governing  such  actions  that  the  same  can  be  - 
maintained  only  upon  clear  proof  that  the  municipal  authorities  sought 
to  be  enjoined  are  about  to  act  or  have  acted  illegally  or  fraudulently. 
There  is  nothing  in  the  papers  here  presented  to  indicate  that  the  vil- 
lage trustees  have  acted  or  propose  to  act  in  kny  manner  in  bad  faith. 
Therefore  the  sole  question  presented  is  whether  or  not  their  action, 
already  in  part  taken  and  further  contemplated,  is  without  legal  au- 
thority. The  plaintiffs  claim  that  such  action  is  unwarranted  by  law, 
and  base  their  contention  upon  three  grounds,  each  of  which  is  here- 
inafter discussed. 

The  6rst  ground :  This  is  that  under  section  72  of  the  health  law 
(Laws  1893,  p.  1519,  c.  661)  the  city  of  New  York  should  pay  the 
entire  expense  of  furnishing  the  village  of  Mt.  Kisco  with  a  system 
of  sewers.  It  appears  that  two  small  brooks  pass  through  the  terri- 
tory of  said  village  and  empty  into  the  Croton  river,  or  rather  at  the 
present  time  the  Croton  Reservoir,  which  constitutes  a  large  part  of 
the  water  supply  system  of  New  York  City.  Under  statutory  author- 
ity the  city  some  years  ago  acquired  land  along  those  brooks  for  the 
protection  of  its  water  supply,  with  the  particular  purpose  of  keeping 
out  of  the  brooks  sewage  and  waste  from  the  houses  within  the  village. 
Thereupon  negotiations  ensued,  between  the  city  authorities  on  the 
one  hand  and  the  village  authorities  on  the  other,  lasting  some  years, 
respecting  what  should  be  done  to  take  care  of  the  sewage  of  the  vil- 
lage, inasmuch  as  those  brooks  constituted  the  natural  drainage  of  the 
village  territory.  Finally,  at  the  solicitation  of  both  the  city  and  vil- 
lage authorities,  the  Legislature  of  1907,  on  the  5th  of  Jtme  of  that 
year,  passed  an  act,  known  as  chapter  438,  p.  888,  of  the  Laws  of 
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1907,  which  authorized  such  authorities  to  enter  into  an  agreement  to 
provide  the  village  with  a  proper  system  of  sewage.  Under  the  au- 
thority thus  conferred  the  representatives  of  the  city  and  village  agreed 
upon  a  plan,  the  gist  of  which  was  that  the  city  should  provide  for  the 
disposal  of  the  sewage  of  the  village  by  the  construction  of  proper 
outlet  and  disposal  works,  and  the  village  itself  should  construct, 
within  its  limits,  the  system  of  sewers  necessary  to  receive  the  sewage 
and  deliver  it  to  the  outlet  worics  to  be  constructed  by  the  city.  The 
proposition  of  authorizing  the  village  trustees  to  construct  the  village 
part  of  the  plan  was  sulMnitted  to  a  special  election  held  within  the  said 
village  on  the  16th  of  November,  1907.  The  proposition  was,  at  such 
election,  adopted  by  a  majority  vote,  and  the  following  January  a 
written  agreement  to  the  general  tenor  above  stated  was  entered  mto 
between  the  city  and  the  village. 

I  do  not  think  that  the  plaintiffs'  objection  here  is  well  taken.  It 
does  not  appear  from  the  proofs  before  the  court  that  the  state  board 
of  health  ever  took  action ;  that  is,  made  any  order  or  regulation  under 
section  7Z  of  the  health  board.  Therefore  it  does  not  appear  that  the 
provisions  of  that  section  ever  became  applicable  to  this  situation. 
In  the  next  place,  if  the  state  board  of  health  had  issued  an  order  or 
r^fulation  under  said  section  72,  I  do  not  perceive  that  that  fact 
would  alter  or  abridge  the  power  of  the  village  under  the  general 
village  law  to  construct  a  sewer  system  at  its  own  expense.  With 
the  question  of  the  wisdom  of  the  action  of  the  majority  of  the  voters 
at  the  special  election,  or  of  the  trustees  in  exercising  the  power  there- 
by conferred,  the  court  here  in  this  action  has  nothing  to  do. 

The  second  ground:  This  is  to  die  effect  that  the  village  trustees 
have  failed  to  comply  with  the  provisions  of  section  260  of  the  village 
law  (Laws  1897,  p.  440,  c.  414),  in  that  the  map  or  plan  of  the  sewer 
system  for  such  village  is  not  sufficiently  detailed.  This  claim  rests 
solely  upon  allegations  made  in  the  eighth  division  of  the  complaint, 
solely  upon  information  and  belief  and  without  specification  of  detail 
as  to  the  alleged  defects.  The  opposing  papers  deny  these  allegations. 
The  court  cannot  here  find  that  this  objection  is  wdl  taken.  I  do  not 
think  that  the  provisions  of  section  260  of  the  village  law  should  be 
construed  to  require  the  map  and  plan  to  embrace  every  lateral  sewer 
which  may  become  necessary  with  the  growth  and  development  of  the 
village.  It  would,  indeed,  be  almost  impossible,  or  at  least  welNnigh 
impracticable,  to  prepare  a  plan  with  that  degree  of  absolute  complete- 
ness. 

The  third  ground:  This  is  that,  while  the  proposition  submitted 
to  and  adopted  at  the  special  election  held  in  November,  1907,  author- 
ized the  issuing  of  bonds  to  the  amount  of  $59,800,  it  did  not  author- 
ize the  levying  of  any  direct  tax  of  the  sum  of  $40,200  which  the  vil- 
l^e  trustees  have  undertaken  to  lew  and  collect  in  a  single  year.  It 
seems  to  me  that  the  contention  of  the  plaintiffs*  counsel  here,  to  the 
effect  that  the  provisions  of  the  general  village  law  as  to  the  raising 
of  money  bv  tax  levy  are  applicable  to  the  matter  of  constructing  these 
sewers  witfiin  the  limits  of  the  village,  is  sound  and  should  be  sus- 
tained. The  provisions  of  the  special  act.  of  1907,  above  referred  to. 
are  quite  general,  and  do  not  provide  at  all  how  the  village  authori- 
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ties  shall  proceed  to  carry  out  the  village's  part  of  the  agreement  to 
be  made  with  the  city,  and  I  think  the  provisions  of  the  general  village 
law  are  applicable;  that,  in  other  words,  before  levying  any  tax  or 
issuing  any  bonds  for  the  purpose  of  carrying  out  such  agreement  on 
the  part  of  the  village  thereunder,  it  was  incumbent  upon  the  board  of 
trustees  to  obtain  special  authority  so  to  do  from  the  voters  of  the 
village  in  accordance  with  the  provisions  of  the  general  village  law. 

The  proposition  submitted  to  and  adopted  at  the  special  election  held 
on  the  16th  of  November,  1907,  in  express  terms  authorized  the  board 
of  trustees  of  the  village  to  construct  the  proposed  sewer  system  "at 
the  expense  of  the  village  at  large"  at  a  maximum  cost  of  $100,000, 
and  further  authorized  that  board  "to  raise  the  sum"  of  $59,800,  "to 
be  used  toward  the  cost  of  constructing  sudi  trunk  and  lateral  sewers^ 
by  the  issue  and  sale  of  the  bonds  of  said  village,"  etc.  The  proposi- 
tion contained  no  direct  authority  to  the  board  of  trustees  to  raise  the 
balance  of  the  total  cost  by  direct  tax,  or  to  raise  any  sum  in  that 
manner.  It  seems  to  me,  however,  that  the  proposition  must  be  con- 
strued as  by  necessary  implication  authorizing  the  board  of  trustees 
to  raise  the  balance  of  sudi  cost  in  the  ordinary  manner ;  that  is,  by 
taxation.  The  proposition  empowered  the  board  of  trustees  to  build 
the  system  of  sewei^  at  a  cost  of  not  to  exceed  $100,000,  of  which 
$59,800  was  to  be  raised  by  the  issuing  of  bonds,  necessarily,  as  it 
seems  to  me,  leaving  the  balance  of  $40,200  to  be  raised  by  taxation. 
It  is  my  opinion,  therefore,  that  the  proposition  as  submitted  and  adopt- 
ed must  be  regarded  as  an  authority  to  the  board  of  trustees  to  make 
the  tax  levy  here  questioned. 

It  follows,  from  the  views  above  expressed,  that  the  motion  for  a 
temporary  injunction  must  be  denied,  and  the  injunction  granted  in  the 
order  to  show  cause  dissolved. 


(127  ApD.  Dir.  444.) 

PX]OPLE  ex  rel.  HAVL  et  aL  t.  rORD  et  aL 

(Supreme  Court,  Animate  Division,  Tblrd  Department  Jnne  18, 100&) 

1.  Kewsfapers— Desiohatior  fob  Pubushinq  Laws. 

Under  County  Law,  Laws  1882,  p.  1749,  c.  686,  {  19,  as  amended  by 
Laws  1888,  p.  1018,  c  849,  Laws  1900.  p.  932.  c.  400,  and  Laws  1906,  p. 
1156,  c.  496,  authorizing  tbe  de8lgnatl<Hi.  by  the  members  of  the  board  of 
superrlsors,  representing,  respectively,  each  of  the  two  principal  political 
parties,  <rf  "a  paper"  fairly  representing  the  political  party  to  which 
they  respectively  twlong,  regard  being  had  to  the  advocacy  by  such 
paper  of  the  prindplea  of  its  party  and  to  It»  regular  and  general  cir- 
culation, "to  publi^  the  Session  Laws  and  concurrent  resolutions  of 
the  Legislature  required  by  law  to  be  published,"  one  paper  cannot  be 
designated  to  publish  the  ^sston  Laws  and  another  paper  to  publish  the 
resolutions ;  the  use  of  the  singular  and  plural  nouns  "paper  and  papers" 
In  the  following  sentence,  making  provision  In  case  Of  failure  "to  make 
a  designation  of  a  paper  or  papers  as  above  provided,"  or  of  a  designation 
contrary  to  such  provislonB,  having  In  view  the  power  ot  eadi  party  to 
des^nate  a  paper. 

2.  Gkbtzobabi— Pabtieb. 

The  proprietors  of  a  paper  eligible  for  designation,  under  County  taw, 
Laws  1892,  p.  1749,  c  686,  |  19,  as  amoided  by  Laws  1896,  p.  1018.  c. 
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349,  lAws  1000,  p.  933,  c.  400,  and  Laws  1905,  p.  1156,  c.  496,  to  publish 
the  Session  Laws  and  Joint  resolutions  of  the  Legislature,  have  a  suffl- 
doitt  Interest  as  citizens  to  sue  oat  a  writ  of  certiorari  to  review  a 
Told  designation  of  other  papers,  even  U  their  paper  will  not  be  entitled 
to  make  the  publications. 
Sewell,  J.,  dissenting. 

Certiorari,  on  the  relation  of  Harry  Hall  and  others,  directed  to 
Sidney  L.  Ford  and  others,  members  of  the  board  of  supervisors  of 
Greene  county,  representing  the  Democratic  Party,  commanding  them 
to  certify  and  return  all  and  singular  their  proceedings  in  relation  to 
designating  a  newspaper  to  publish  the  Session  Laws  and  the  con- 
current resolutions  of  the  Legislature  required  to  be  published  in 
the  year  1898.  Writ  sustained,  and  determination  annulled. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

John  A.  Stephens,  for  relators. 
Benj.  I.  Tallmadge,  for  respondents. 

CHESTER,  J.  The  relators  are  the  proprietors  of  a  newspaper, 
known  as  the  Recorder,  published  in  the  village  of  Catskill.  The  re- 
spondents are  the  seven  Democratic  members  of  the  board  of  super- 
visors of  Greene  county.  In  December,  1907,  four  of  their  number, 
being  a  majority,  designated  the  Windham  Journal,  a  newspaper  pub- 
lished at  Windham,  to  publish  the  Session  I^ws  required  by  law  to  be 
published  for  the  year  1908,  and  also  designated  the  Daily  Mail,  a 
newspaper  puUished  at  Catskill,  to  publish  the  ofhcial  canvass,  elec- 
tion notices,  a>ncurrent  resolutions,  and  other  similar  propositions  that 
may  be  required  by  law  to  be  published  in  the  year  1908.  The  relator 
contests  the  legality  of  each  ox  these  designations  on  the  ground  that 
the  respondents  in  making^  such  designations,  had  not  r^^arded  the 
regular  and  general  drcuTation  of  such  papers  in  the  towns  of  the 
county,  as  required  by  section  19  of  the  county  law  (Laws  1892,  p. 
1749,  c.  686,  §  19,  as  amended  by  Laws  1898,  p.  1013,  c.  349,  Laws 
1900,  p.  932,  c.  400,  and  Laws  1905,  p.  1156,  c.  496).  The  relators  con- 
tend that  the  paper  published  them  had  consistently  advocated  the 
principles  of  tfie  Democratic  Party,  had  suj^rted  the  state  and  na- 
tional nomidees  thereof,  and  that  its  circulation  throughout  the  coun- 
ty  of  Greene  was  much  greater  than  the  combined  circulation  in  such 
rounty  of  both  of  such  other  papers,  and  therefore  that  it  was  entitled 
to  be  designated. 

It  is  not  necessary  to  determine  the  validity  or  force  of  this  conten- 
tion in  this  case,  for  the  reason  that  the  designations  made  are  clear- 
ly void  under  the  statute  for  other  reasons.  Section  19  of  the  county 
law,  above  cited,  prescribes  the  manner  of  designating  newspapers  to 
publish  the  Session  Laws  and  concurrent  resolutions  of  the  Legisla- 
ture. That  section  authorizes  the  designation  by  the  members  of  the 
board  of  supervisors  representing,  respectively,  each  of  the  two  prin- 
cipal political  parties  into  which  the  people  of  the  county  are  divided, 
or  a  majority  of  such  members  representing,  respectively,  each  of 
such  parties,  to  designate  a  paper  fairly  representing  the  political  par- 
ty to  which  they  respectively  belong,  regard  being  had  to  the  advocacy 
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by  such  paper  of  the  principles  of  its  party  and  its  support  of  the  state 
and  national  nominees  thereof,  and  to  its  regular  and  general  circula- 
tion in  the  towns  of  the  county,  to  publish  the  Session  Laws  and  con- 
current resolutions  of  the  Legislature  required  by  law  to  be  published. 
The  authority  is  to  designate  "a  paper  *  *  *  to  publish  the  Ses- 
sion Laws  and  concurrent  resolutions."  The  law  is  plain,  and  leaves 
no  room  for  construction.  There  is  no  authority,  therefore,  to  select 
one  paper  to  publish  the  Session  Laws,  and  another  to  publish  the  con- 
current resolutions;  "but  a  paper,  under  the  law,  must  be  selected  to 
publish  the  Session  Iav/s  and  concurrent  resolutions.  The  use  of  the 
singular  and  plural  nouns,  "paper  or  papers,"  in  the  statute  in  the 
sentence  immediately  following  that  authorizing  the  designation,  is  of 
no  significance  in  this  connection,  as  the  effort  there  has  been  to  frame 
a  sentence  that  shall  be  broad  enough  to  apply  to  the  paper  designated 
on  behalf  of  either  party  or  on  behalf  of  both  parties.  The  statute 
in  that  sentence  makes  provision  for  the  failure  "to  make  a  designa- 
tion  of  a  paper  or  papers  as  above  provided,"  where,-  as  has  been  in- 
dicated, the  authority  is  for  the  designation  of  only  one  paper  on  be- 
half of  each  party.  In  the  same  sentoice  it  is  also  provided  that  "any 
designation  of  a  paper  or  papers  made  contrary  to  the  provisions  of 
this  statute  is  void";  this  use  of  the  plural  noun  being  necessary  to 
have  the  provision  apply  to  the  two  papers,  one  representative  of 
each  of  the  two  principal  political  parties.  The  purpose  of  the  stat- 
ute is  to  give  publicity,  and  not  to  give  patronage.  When  a  designa- 
tion is  made,  it  is  to  be  presumed  that  the  decision  of  the  supervisors 
charged  with  the  duty  has  been  arrived  at  after  having  due  regard  to 
the  general  and  r^ular  circulation  of  the  paper  designated  in  the 
towns  of  the  cotinty,  as  required  by  the  statute,  and  if  such  regAvd  has 
been  had  in  sdecting  a  newspaper  for  the  publishing  of  the  Session 
Laws  the  same  considerations  must  inevitably  result  in  the  selection  of 
the  same  paper  for  the  publication  of  the  concurrent  resolutions.  If, 
in  giving  regard  to  circulation,  it  is  determined  that  one  paper  answers 
the  statutory  requirements,  and  has  the  circulation  to  give  the  great- 
est publicity  in  the  towns  of  the  county  as  representative  of  a  party, 
no  other  paper  could  answer,  in  the  nature  of  the  case,  such  require- 
ments. For  these  reasons  the  designations  in  question  must  be  de- 
clared to  be  void. 

It  is  urged  that  the  relators  have  no  interest  in  raising  the  q^uestion 
here  presented,  as  under  the  law  (section  19),  in  case  of  the  failure  to 
make  a  designation,  the  paper  or  papers  last  previously  designated 
shall  continue  to  make  the  publication,  and  the  Recorder  is  not  one 
of  them.  Under  this  writ  we  are  confined  to  the  duty  of  determining 
"whether  the  designations  are  valid  or  void,  and  cannot  decide  the  fur- 
ther question  as  to  who  is  entitled  to  make  the  publications  when 
the  designations  in  question  are  void.  If  the  facts  alleged  by  the  re- 
lator are  true,  as  they  claim,  the  paper  published  by  them  was  eligible 
for  desi^ation  when  the  designaticms  under  review  were  made,  and 
every  citizen  is  interested  in  the  proper  publication  under  the  law  of  the 
Session  Laws  and  concurrent  resolutions.  For  these  reasons,  we  think 
the  relators  have  a  sufficient  interest  to  raise  tlie  question  presented 
here,  and  therefore  that  they  were  entitled  to  sue  out  the  writ. 
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Writ  sustained,  and  determination  annulled,  with  $50  costs  and  dis- 
bursements to  the  relator.  All  concur,  except  SEWELL,  J.,  who 
dissents. 


(127  App.  DiT.  480.) 

PEOPI/B  ex  lel.  BATH  &  H.  R.  CO.  t.  PUBLIC  SERVICE  COMMISSION  OF 
SECOND  DIST.  OF  NEW  70BK  et  al. 

(Supreme  Court,  Appellate  Divlaliui,  Third  Department  June  18,  1808.) 

1.  BAILBOADS— OBOAinZATIOH— CSBTIFICATES  OF  NBCEaSITT  AHD  COMVENIENCB 

— CoNDinOHS  Pbecbdkkt. 

Before  Issuing  a  certificate  of  necessity  and  convenience  for  a  railway, 
as  provided  by  Railroad  Law,  Laws  1890,  p.  1083,  c.  565,  as  amended  by 
Laws  1892,  p.  1383,  c.  676,  J  2,  suba.  IS,  It  Is  the  duty  of  the  board  of 
railroad  commlBflloners  to  ascertain  whethel:  the  alleged  railroad  company 
Is  duly  Incorporated,  and,  if  the  10  per  cent  of  the  minimum  amount  of 
capital  stock  required  has  not  been  subscribed  and  paid  in  good  taltb 
In  cash,  the  certificate  should  be  denied. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  Tol.  41,  Railroads,  |  8.] 

2.  Same— Actions— Evidence— A DMI88IBILITT. 

In  proceedings  before  the  board  of  railroad  commissioners  to  secure  a 
certificate  of  necefflity  and  conv«ilence,  under  the  railroad  law,  which 
requires  that  10  per  cent  of  the  minimum  capital  stock  be  paid  in  good 
faith  In  cash  before  the  issuance  of  such  certificate,  the  only  evidence 
of  such  payment  was  that  the  directors  called  at  the  bank  the  day  before 
the  certificate  of  Incorporation  was  filed,  and  deposited  $50,000,  which 
was  accredited  to  them  ae  directors  of  the  road,  and  at  a  meeting  of 
the  directors  thereafter  the  president  stated  that  that  amount  had  been 
deposited,  and  suggested  that  It  remain  there  until  by-laws  had  been 
adopted  designating  a  proper  place  for  the  funds,  which  was  done  by 
resolution  of  the  board.  The  director  who  deposited  the  money  was 
asked,  for  the  purpose  of  determinii^  whether  there  had  been  a  pay- 
ment of  10  per  cent  In  good  faltli,  if  the  company  or  directors  had  pre- 
viously made  any  arrangements  with  tlie  bank  regarding  the  money,  or 
had  given  their  obligations  in  order  to  obtain  the  money,  which  questions 
were  excluded.  Held,  that  while  the  board  of  railroad  commissioners 
Is  not  subject  to  the  same  rules  In  admitting  evidence  as  the  courts, 
and  their  proceedings  should  not  be  vacated  for  erroneous  rulings  In 
rejecting  evidence,  unless  such  evidence  was  material  and  controlling, 
the  questions  as  to  deposits  made  by  the  directors  might  have  shown 
that  the  deposit  was  subject  to  obligations  given  by  the  directors  or 
the  fx>mpany,  in  which  event  it  would  not  have  been  made  In  good  faith, 
as  required  by  the  railroad  law,  and  lience  their  exclusion  was  Teverslble 
error. 

8.  Banes  and  Baheino— Depositb— Applxcation  to  Dkbtb  Dm  Bank. 

Even  though  a  railroad  company  was  not  organized  and  had  no  legal 
directors,  when  its  nominal  directors  deposited  the  amount  in  a  l>ank-  as 
a  condition  precedent  to  Incorporation,  if  an  obligation  had  been  given  to 
the  bank  in  the  name  of  the  company,  or  of  the  directors,  and  the  same 
money  was  deposited  In  the  bank  to  the  credit  of  the  directors,  the  bank 
could  charge  the  obligation  against  the  deposit  and  thus  extinguish  it: 
the  bank  having  no  knowledge  that  the  deposit  was  made  for  the  purpose 
of  circumventing  the  railroad  law. 

[Ed.  Note. — For  casea  in  pohit,  see  Cent  Dig.  vol.  6,  Banks  and  Banking, 
§  853.] 

Chester  and  Sewell,  JJ.,  dlHentfi^. 

Certiorari  by  the  people  of  the  state  of  New  York,  on  the  relation 
of  the  Bath  &  Hammondsport  Railroad  Company,  against  the  public 
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service  commission  of  the  Second  district  of  the  state  of  New  York, 
and  Frank  W.  Stevens  and  others,  comprising  the  public  service  com- 
mission of  the  State  of  New  York,  and  another,  to  review  the  pro- 
ceedings of  the  board  of  railroad  commissioners  in  granting  a  cer- 
tificate of  convenience  and  necessity  under  section  59  of  the  rail- 
road law  (Laws  1893,  p.  1395,  c.  676).  Determination  granting  the 
certificate  annulled. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Orcutt,  Robbins  &  Brown  (Floyd  F.  Greene,  of  counsel),  for  re- 
lator. 

Milo  M.  Acker,  for  respondent. 

JOHN  M.  KELLOGG,  J.  It  is  the  duty  of  the  board  of  railroad 
commissioners  to  ascertain  and  determine  whether  the  alleged  rail- 
road company  is  duly  incorporated.  If  the  10  per  cent,  of  the  min- 
imum amount  of  capital  stock  has  not  been  subscribed  and  paid  in 
good  faith  and  in  cash,  the  certificate  should  be  denied.  Peo^e  ex 
rel.  Leonard  v.  Board  of  R.  R.  Com'rs,  105  App.  Div.  273,  93  N.  Y. 
Supp  584 ;  People  ex  rel.  N.  Y.  C  &  H.  R.  R.  R.  Co.  v.  Pub.  Serv. 
Com.  123  App.  Div.  283,  106  N.  Y.  Supp.  968. 

Th«  only  evidence  tending  to  show  the  payment  of  such  10  per  cent, 
is  thit  three  of  the  directors  called  at  the  Bank  of  Steuben,  in  Hor- 
nell,  and  one  of  them  produced  $50,000  in  currency  and  gold,  which 
was  vounted  by  the  other  two  and  handed  over  to  the  receiving  teller 
of  tl«e  bank  for  deposit,  for  which  the  teller  gave  them  a  bank  book 
givii^  credit  therefore  to  the  three  persons,  "as  directors  of  the 
Homell,  Bath  &  Lake  Keuka  Railroad  Company."  This  took  place 
the  day  before  the  certificate  of  incorporation  was  filed.  At  the  first 
meeung  of  the  board  of  directors,  a  few  days  afterwards,  the  presi- 
dent stated  that  the  $50,000  paid  in  to  the  directors  had  been  deposited 
in  the  Bank  of  Steuben  to  the  credit  of  the  three  directors,  and  sug- 
gested that  it  remain  there  until  the  by-laws  of  the  company  were 
adopted,  designating  the  proper  custodian  of  the  funds  and  defining 
his  duties,  whereupon  a  resolution  was  passed  that  the  funds  of  the 
company  remain  on  deposit,  as  stated  by  the  president,  until  further 
action  is  taken  by  the  board  regarding  the  same. 

The  relator  called  as  a  witness  the  director  who  produced  the  mon- 
ey at  the  bank,  and  who  had  subscribed  for  $20,000  of  stock  in  the 
company,  and  inquired  if  the  company  or  himself  had  made  any  pre- 
vious arrangements  at  the  bank  in  relation  to  the  money;  also  if  the 
company  at  any  previous  time,  or  any  of  its  directors,  issued  or  gave 
their  obligations  for  the  purpose  of  obtaining  the  money;  also  if 
the  money  had  previously  been  borrowed  by  the  company  from  the 
same  bank — which  evidence  was  objected  to  and  excluded.  Thereupon 
counsel  stated  that  the  object  of  the  question  was  to  investigate  and 
ascertain  whether  there  was  a  payment  of  10  per  cent,  in  good  faith, 
and  to  ascertain  the  history  of  the  transaction,  whether  it  was  really 
a  paper  transaction  whereby  the  company  in  reality  did  not  obtain 
$50,000  without  outstanding  obligations  against  it,  or  whether  it  was 
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in  fact  a  payment  whereby  the  treasury  of  the  company  became  aug- 
mented to  that  extent ;  and  he  then  again  renewed  the  first  question, 
whether  the  company  or  the  director  had  made  any  previous  arrange- 
ment at  the  bank  in  relation  to  the  money,  which  was  excluded.  Ex- 
ceptions were  taken  to  all  of  the  rulings  excluding  this  class  of  tes- 
timony. 

Notwithstanding  the  fact  that  $50,000  stood  upon  the  books  of  the 
bank  to  the  credit  of  the  three  directors  as  such,  it  does  not  follow  4iiat 
as  between  them  and  the  bank,  or  between  the  company  and  the  bank, 
the  money  so  deposited  was  the  unqualified  property  of  the  railroad 
cwnpany.  The  relator  sought  to  show  that  the  persons  in  whose  names 
the  deposit  was  made  had  incurred  an  obligation  at  the  hank  for  the 
amount  of  money  which  was  returned  to  the  bank,  or  that  such  obliga- 
tion had  been  made  in  behalf  of  the  company.  It  is  evident  that  if 
this  money  had  been  obtained  at  the  Bank  of  Steuben  by  the  three 
directors,  with  the  understanding  that  it  was  to  be  deposited  in  their 
name,  but  was  not  to  be  withdrawn  until  the  obligation  which  the 
bank  received  for  the  money  was  fully  paid,  or  that  the  bank  might 
Apply  it  at  any  time  to  the  payment  of  such  obligation,  as  between  the 
directors  and  the  bank,  or  the  company  and  the  bank,  the  money  was 
not  the  free  property  of  the  company,  but  was  subject  to  the  obliga- 
tion to  the  bank  given  therefor.  It  is  not  claimed  that  the  bank  had 
knowledge  or  notice  that  this  deposit  was  to  be  made  to  circumvent 
the  law,  or  for  what  particular  purpose  it  was  made.  Therefore  the 
bank  would  not  be  estopped  from  claiming  that  as  between  it  and  the 
directors,  or  it  and  the  company,  the  money  should  not  be  paid  for  the 
company  until  the  obligation  was  paid  upon  which  the  bank  advanced 
it'.  We  must  assume,  in  determining  the  materiality  of  the  evidence 
offered,  that  the  result  would  have  shown  that  the  bank  held  an  obliga- 
tion of  the  directors  or  company  for  a  corresponding  amount,  and  that 
it  would  have  appeared  that  the  money  could  not  be  withdrawn 
from  the  bank,  except  to  pay  the  obligation  or  after  its  payment.  If 
such  facts  could  have  been  shown,  then  the  alleged  payment  of  the 
10  per  cent,  was  purely  a  paper  transaction,  and  was  not  a  payment 
in  good  faith  in  cash.  It  is  true  that  at  the  time  of  the  deposit  there 
was  not  in  fact  any  organized  company  which  could  give  its  note. 
Neither  were  there  any  legal  directors  of  the  company.  But  if  aa 
obligation  had  been  given  in  the  name  of  the  company,  or  in  the  name 
of  the  three  directors  as  such,  and  the  same  money  deposited  to  the 
credit  of  the  three  directors  or  of  the  company,  the  bank  could  hold 
the  money  as  a  legal  offset*  to  the  obligation,  or  could  charge  the  ob- 
ligation against  the  deposit,  and  thus  extinguish  the  deposit. 

Ordinarily  the  board  of  railroad  commissioners  is  not  subject  to  the 
same  rules  as  to  the  admission  of  evidence  as  applies  in  a  court  of 
justice,  and  their  proceedings  should  not  be  vacated  for  an  erroneous 
ruling  in  rejecting  or  receiving  evidence,  except  where  such  evidence 
might  be  controlling.  But,  where  material  and  convincing  evidence 
is  offered  tending  to  show  that  the  10  per  cent,  has  not  been  paid  ac- 
tually and  in  good  faith  in  cash,  the  exclusion  of  such  evidence  is 
error  and  calls  for  a  reversal  of  their  determination.  It  in  effect  held 
tiiat,  no  matter  how  the  director  came  into  possession  of  the  $50,000, 
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whether  it  was  upon  the  company's  note  or  the  note  of  the  three  di- 
rectory, the  fact  was  immaterial  so  long  as  the  deposit  was  made  in 
the  name  of  the  three  directors.  If  the  questions  asked  had  been  anr 
swered,  and  the  answers  were  favorable  to  the  relator,  as  we  must  as- 
sume tfiey  would  have  been  for  the  purpose  of  determining  the  ma- 
teriality of  the  questions,  it  might  have  conclusively  appeared  that  the 
railroad  company  had  no  right  to  the  $60,000  as  against  the  bank,  and 
that  as  between  the  company  and  the  bank,  or  the  three  directors  and 
the  tank,  the  latter  had  a  perfect  defense  to  it,  and  that  in  fact  no  mon- 
eys had  been  paid  in  cash  for  the  company. 

The  determination  appealed  from  should  therefore  be  anuUed,  with 
$50  costs  and  disbursements,  to  be  paid  by  the  respondent  railroad 
company.  All  concur,  except  CHESTER  and  SEWELL,  JJ.,  who 


CHESTER,  J.  (dissenting).  The  evidence  clearly  sustains  the 
finding  of  the  board  of  railroad  commissioners  that  convenience  and 
a  necessity  require  the  construction  of  the  railroad  in  question,  but 
the  prevailing  opinion  advises  that  that  determination  shall  be  annul- 
led, not  on  the  ground  that  it  is  against  the  weight  of  evidence,  but 
because  the  board  of  railroad  commissioners  erred  in  the  exclusion 
of  certain  offered  testimony  with  respect  to  whether  or  not  10  per 
centum  of  the  capital  stock  had  been  paid  in  good  faith  to  the  direct- 
ors named  in  the  certificate  of  incorporation.  Affixed  to  such  cer- 
tificate was  the  affidavit  of  three  directors,  named  in  the  certificate  of 
incorporation,  in  conformity  with  the  requirements  of  subdivision  13 
of  section  2  of  the  railroad  law  (Laws  1890,  p.  1083,  c.  5G5,  as  amend- 
ed by  Laws  1892,  p.  1383,  c.  676),  that  at  least  $1,000  of  capital  stock 
for  each  mile  of  road  built  or  proposed  to  be  built  as  stated  in  the 
certificate,  being  at  least  10  per  centtun  of  the  minimum  amount  of 
capital  stock  authorized  by  law,  has  been  subscribed  thereto  and  paid 
in  good  faith  and  in  cash  to  the  directors  named  in  the  certificate. 
This  affidavit  was  supplemented  on  the  hearing  by  testimony  showing 
that  on  the  33d  day  of  January,  1907,  there  was  paid  to  said  three  di- 
rectors $50,000  in  cash,  and  the  same  was  thereupon  deposited  by  them 
in  the  Bank  of  Steuben  to  their  credit  as  the  directors  of  said  com- 
pany, whereupon  such  bank  issued  to  them  a  pass  book  showing  such 
deposit  and  such  credit.  The  pass  book  showing  the  credit  was  put 
in  evidence.  It  was  shown  that  at  the  time  of  the  hearing  such  de- 
posit still  remained  in  the  same  form  in  which  it  was  entered  in  the 
pass  book,  and  the  minutes  of  the  first  meeting  of  the  board  of  di- 
rectors of  such  company  showed  that  a  resolution  was  passed  requir- 
ing said  funds  to  remain  on  deposit  until  the  by-laws  of  the  com- 
pany had  been  adopted  designating  the  proper  custodian  or  custodians 
of  the  funds  of  the  company  and  defining  his  or  their  powers  and  du- 
ties. All  this  was  clear  and  convincing  evidence  that  the  required 
amount  of  capital  stock  had  in  fact  be^  paid  in  in  good  faith  and 
in  cash  to  such  directors,  and  that  they  still  held  it  for  the  company. 

The  board  of  railroad  commissioners  were  not  governed  such 
strict  rules  of  law  as  are  the  courts  in  the  reception  or  rejection  of 
evidence,  and  it  is  not  surprising  that  they  were  convinced  by  the  evi- 
dence, both  oral  and  documentary,  presented  in  relation  thereto,  of  the 


dissent. 


Sup.  Ct.) 


FINUOANE  T.  WARNBB. 


13T 


good  faith  of  the  transaction  in  question.  After  being  so  convinced, 
it  was  evident  that  they  did  not  desire  to  prolong  the  examination  with 
respect  to  it.  The  testimony  which  was  excluded  did  not  show  or 
tend  to  show  that  the  money  in  question  was  not  in  fact  subscribed. 
It  was  aimed  at  finding  out  from  what  source  the  money  came,  or  to 
prove  that  the  company  or  some  of  its  directors  had  incurred  some  ob- 
ligation to  procure  it.  Those  matters  were  immaterial,  so  long  as  the 
money  had  been  properly  subscribed  and  deposited  to  the  credit  of  the 
directors  named  in  the  certificate.  The  company  could  not  incur  an 
indebtedness.  Nor  was  it  important  to  show  that  the  directors  as  in- 
dividuals had  incurred  some  obligations  in  procuring  the  money ;  for, 
if  they  had,  it  was  their  personal  obligation,  and  was  not  the  debt 
of  the  company,  for  the  company  had  not  yet  been  fully  organized, 
so  that  it  could  exercise  its  corporate  powers,  and  could  not,  therefore, 
incur  any  indebtedness.  Neither  could  these  moneys  so  deposited  be 
applied  to  any  other  uses  or  purposes  than  to  the  uses  and  purposes  of 
the  company  when  the  time  came  when  it  could  exercise  its  corporate 
powers.  If  the  individual  incorpofators  misapplied  these  funds,  they 
would  be  guilty  of  a  breach  of  trust,  and  would  be  individually  liable 
therefor.  I  think,  therefore,  the  ruling  of  the  board  of  railroad  com- 
missioners in  excluding  the  testimony  was  correct ;  but,  even  if  such 
exclusion  should  be  held  to  be  technical  error,  I  do  not  think,  with  the 
clear  and  c<mvincing  testimony  of  good  faith  presented,  that  it  should 
be  regarded  as  reversible  error  which  should  result  in  the  annulment 
of  the  certificate  in  question. 

I  therefore  advise  the  affirmance  of  the  determination,  with  $50 
ct»ts  and  disbursements. 

SEWELL,  j;,  concurs. 


(60  Misc.  886.) 

FINUCANE  T.  WABNBB. 
(Snprane  Court,  Special  Texm,  Iiivlngston  Oounty.  Angnnt  8,  1008.) 

PBOCISa— ESQCVTION  FBOX  SSBVIOE— WaIVEB  OF  RiaHT. 

Though  defendant  came  to  the  state  solely  to  testify  In  a  case,  and 
was  served  with  process  pending  the  trial,  he  waived  his  right  to  claim 
privilege,  having  remained  in  the  state  many  days  after  the  trial,  dur- 
ing the  last  10  or  12  of  which  he  knew  his  privilege  and  his  right  to 
have  the  service  vaeiited,  and  not  having  asserted  It  till  after  he  had 
completed  other  business,  and  when  It  was  too  late  for  plalutiff  to  get 
Other  service. 

[Ed.  Note. — Por  cases  In  point,  see  Cent.  Dig.  vol.  40,  Proces?,  §  153.] 

Action  by  Amelia  A.  Finucane  against  Charles  G.  Warner.  De- 
fendant moves  to  set  aside  and  vacate  service  of  summons  on  the 
ground  that  it  was  illegal,  and  that  no  jurisdiction  of  his  person  was 
acquired  therein,  and  that  he  was  privileged  and  exempt  from  the 
service  of  process  while  in  the  state  in  attendance  on  the  trial  of  an 
action  in  the  Supreme  Court  Motion  denied. 

Order  affirmed  112  N,  Y.  Supp.  1139. 

E.  C.  Olney  (George  Raines,  of  counsel),  for  plaintiff. 

George  R.  Graves  (Charles  D.  Newton,  of  counsel),  for  defendant. 
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SAWYER,  J.  The  defendant,  who  is  a  resident  of  the  state  oi  Cal- 
ifornia, came  into  the  state  of  New  York  for  the  purpose  of  appearing 
as  a  party  and  a  witness  in  an  action  then  pending  in  the  Supreme 
Court  of  this  state.  The  action  in  which  he  was  interested  was  tried 
at  the  courthouse  in  the  village  of  Geneseo,  commencii^jr  the  22d  day 
of  June,  1908.  Upon  the  first  day  of  the  trial,  to  wit,  the  22d  day  of 
June,  the  summons  in  this  action  was  served  upon  him.  Following 
the  service  of  the  summons,  and  after  the  completion  of  the  trial  which 
he  came  here,  as  is  claimed,  for  the  sole  purpose  of  attending,  and  un- 
til Sunday  July  12,  1908,  he  remained  in  this  state,  and  then  returned 
to  his  home  in  California.  During  all  the  time  he  so  remained  in  the 
state  he  seems  to  have  engaged  in  various  matters  of  a  personal  na- 
ture, among  other  things  instituting  an  action  for  replevin  and  recov- 
ering into  his  own  possession  certain  personal  property,  visiting  with 
his  friends  and  acquaintances,  and  generally,  for  some  16  or  17  days 
following  the  close  of  the  action  which  he  came  here  to  attend,  busy- 
ing himself  in  such  matters  as  suited  his  convenience  and  inclination. 
Upon  the  1st  day  of  July  he  made  and  verified  the  affidavit  upon  which 
this  motion  is  made,  and  evidently  at  about  the  same  time  consulted 
with  his  attorney  in  regard  thereto,  for  the  attorney's  affidavit  attached 
to  the  motion  papers  seems  to  have  been  verified  upon  the  3d  day  of 
July.  So  far  as  appears  upon  this  motion,  nothing  further  was  done 
by  him  in  reference  to  it  until  the  10th  day  of  July,  wHen  he  procured 
from  Mr.  Justice  Foote  a  stay  of  proceedings  until  after  the  hearing 
and  determination  of  this  motion  and  an  extension  of  his  time  to  ap- 
pear herein.  Upon  the  11th  day  of  July,  between  7  and  8  o'clock  in 
the  evening,  that  day  being  Saturday,  he  for  the  first  time  advised 
plaintiff  that  he  claimed  his  privilege,  by  the  service  of  this  notice  of 
motion  and  the  papers  upon  which  it  is  based,  and  the  following  day 
(Sunday)  he  left  for  California. 

Some  dispute  a^^Kars  in  the  papers  as  to  whether  or  not  his  attend- 
ance upon  the  trial  was  the  sole  reason  for  defendant's  voluntarily 
coming  into  the  state.  Assuming  that  when  he  came  there  was  no  oth- 
er intention  in  his  mind,  no  question  can  exist  but  what  during  the  time 
which  he  was  here  in  attendance  upon  the  trial,  and  for  a  sufficient 
time  thereafter  to  enable  him  to  leave  the  state,  he  was  privileged, 
and  no  valid  service  of  process  could  be  made  upon  him.  If  he  claim- 
ed his  privilege  and  asserted  his  rights  and  promptly  and  immediately 
left  the  state,  the  service  of  the  summons  in  question  would  be  vacat- 
ed and  set  aside.  This  he  did  not  do,  but  remained  for  many  days, 
the  last  10  or  13  of  which  he  had  full  knowledge  of  his  privilege  and 
his  right  to  have  the  service  vacated.  Instead  of  promptly  claiming 
his  privilege,  he  stayed  until  his  other  business  had  apparently  been 
fully  completed,  and  then  attempted  to  assert  it  at  a  time  when  it 
was  too  late  for  the  plaintiff  to  obtain  service  of  another  summons  up- 
on him.  The  trial  of  the  action  ended  upon  the  25th,  and  he  could 
have  left  the  state  upon  the  day  following.  At  least  at  any  time  aft- 
er that  he  was  not  privileged,  and  the  service  upon  him  could  properly 
have  been  made.  Had  he  promptly  claimed  his  iMivilege,  as  Uie  cases 
all  indicate  is  required,  this  plaintiff  would  doubtless  have  obtained 
new  service.   Instead  of  this,  he  seems  to  have  deliberately  intended 
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she  should  believe  her  action  properly  begun  until  such  time  as  suit- 
ed his  convenience,  and  when  it  was  too  late  for  her  to  rectify  her  er- 
ror. This  the  courts  cannot  countenance,  and  it  must  be  held  that 
defendant  has  waived  any  privilege  he  may  have  had,  and  ratified  the 
service  of  the  summons  upon  him. 
Motion  denied. 


(127  App.  DIv.  930.) 

PEOPLE  ex  rel.  LUEir  v.  HEINS,  State  Architect 

(Supreme  Court,  Appellate  DiTtslon,  Third  Department  June  18,  1906.) 

CkftTioBA  Bi— Review  . 

The  removal  by  the  State  Architect  ot  a  boUding  inspector,  after  a  fair 
trial,  on  charges  preferred  by  the  chief  Inspector,  the  architect  deciding 
that  the  Inspector  was  Incompetent  and  guilty  of  misconduct,  cannot,  un- 
der Code  ClT.  Proc.  $  2140,  relative  to  queatloDS  to  be  detemlned  on  cer- 
tiorari, be  disturbed ;  there  having  been  competent  proof  of  the  facts  neces- 
sary to  be  proved  to  authorize  the  determination,  and  it  being  Impossible 
to  say  tiiat  there  was  such  a  preponderance  proof  against  the  existence 
of  any  of  those  facts  that,  if  the  determination  was  based  on  the  verdict 
of  a  Jury,  it  could  be  set  aside  as  against  the  weight  of  evidence. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  9,  Certiorari,  f  38.] 

Certiorari,  on  the  relation  of  Charles  M.  Leet,  directed  to  George  L. 
Heins,  as  State  Architect,  commanding  him  to  certify  and  return  all 
and  singular  his  proceedings  in  relation  to  the  removal  of  relator  from 
his  position  as  building  inspector.    Determination  confirmed. 


Argued  before  SMITH,  P.  J.,  and  CHESTER.  KELLOGG,  SEW- 
ELL,  and  COCHRANE,  JJ. 


Michael  D.  Nolan,  for  relator, 

William  Schuyler  Jackson,  for  respondent. 

PER  CURIAM.  After  a  fair  trial  upon  chains  preferred  by  the 
chief  insi)ector,  the  State  Architect  decided  that  the  relator,  a  veteran 
of  the  Civil  War,  was  incompetent  and  guilty  of  misconduct  in  his 
position  as  building  inspector,  and  removed  him  therefrom.  A  careful 
examination  of  the  evidence  convinces  us  that  there  was  competent 
proof  of  the  facts  necessary  to  be  proved  to  authorize  the  making  of 
the  determination,  and  we  are  not  able  to  say  that  there  was  such  a 
preponderance  of  proof  against  the  existence  of  any  of  those  facts 
that,  if  the  determination  was  based  upon  the  verdict  of  a  jury  affirm- 
ing the  existence  thereof,  we  would  be  justified  in  setting  it  aside  as 
against  the  weight  of  the  evidence.  That  being  so,  we  feel  compelled, 
under  section  2140  of  the  Code  of  Civil  Procedure,  which  governs 
our  hearing  of  the  matter,  to  confirm  the  determination. 

Determination  confirmed,  with  $S0  costs. 
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(60  Misc.  E€p.  163.) 


IfAWSON  T.  MURDEN. 


(Supreme  Court,  Trial  Term,  Westdiester  County*  June,  1008.) 

1.  BOUKDABIKS  «  DESOBIPTION  —  ReUTIVI  IlCPOBTANCS  OT  GDmUOTINO  EU- 

lUNTS. 

A  deed  described  the  premlaes  aa  a  lot  and  the  eaet  half  of  a  dwelllnr 
house  bounded  as  follows:  Beglnnltig  at  a  de^gnated  road  at  the  south- 
west comer  of  a  certain  person's  lot ;  thence  northerly,  along  the  west  line 
of  such  person's  lot,  125  feet,  to  a  stone  wall ;  thence  westerly,  on  the  wall, 
29  feet,  to  other  lands  of  grantors;  thence  southerly,  through  the  center 
of  a  dwelling  house,  parallel  with  the  first-mentioned  line,  125  feet,  to  the 
road ;  thence  easterly,  along  the  road,  29  feet,  to  the  place  of  beginning — 
being  a  lot  29  feet  Aront  and  rear  and  125  feet  in  deptti,  together  with  the 
east  half  of  the  dwelling  house  situate  thereon ;  the  west  half  belonging  to 
grantors.  Held,  that  the  rule  thitt,  In  general,  fixed  monuments  prevail 
over  courses,  distances,  and  quantities,  did  not  apply,  so  as  to  entitle  the 
center  of  the  dwelling  house  to  prevail  over  that  part  of  the  description 
which  declared  that  such  westerly  line  was  parallel  with  the  easterly  line; 
but  that  the  expression  "parallel  with  the  first-mentioned  line"  was,  in 
view  of  the  exact  dimensions  given  and  the  exact  fixing  of  the  comer 
points,  to  be  regarded  as  prevailing  over  the  expression  that  a  portion  of 
the  westerly  line  ran  through  the  center  of  the  dwelling  house. 

2.  Easements— Tebuination. 

An  easement  hi  adjoining  premises,  so  far  as  might  be  necessary  to- 
malntain  a  house,  would  not  survive  the  removal  of  such  house. 

S.  Same— EsTorPEi^-G BOUNDS  or. 

A  complaint  In  an  action  by  an  adjoining  owner  for  an  injunction  al- 
leged that  she  oT\-ned  "to  the  middle  of  such  timbers,"  meaning  the  studdlny 
in  a  partition  which  divided  a  double  frame  house  standing  on  both  lots 
Into  practically  two  houses,  and  that  defendant  owner  was  removing  hl» 
part  of  the  house;  such  complaint  being  drawn  on  the  theory  that  the 
center  line  of  the  studding  constituted  the  true  dividing  line  between 
the  two  lots.  The  action  resulted  In  a  settlement  whereby  she  released 
to  defendant  all  her  rights  in  two  closets  which  had  been  In  the  old  parti- 
tion, and  part  on  one  side  of  the  center  of  the  studding  and  part  on  the 
other,  and  In  which  It  was  recited  that  defendant  was  constructing  a  brick 
building  on  his  lot,  and  It  was  for  the  mutual  advantage  that  two  chlm- 
nej's,  "one-half  on  the  premises  of  each  of  such  parties  should  be  utilized,'^ 
and  In  which  it  was  agreed  Uiat  defendant  should  flash  her  roof  with  tin 
flashing  Into  his  wall,  such  flashing  to  remain  so  long  as  she  owned  Oifr 
property.  Held,  that  the  settlement  amounted  to  an  acquiescence  in  a 
continuance  of  the  old  easement  In  favor  of  tlie  new  building,  and  estopped 
any  questlcm  as  to  the  correctness  of  the  location  of  Its  wall. 


An  agreement.  In  settlement  of  a  suit  between  adjoining  lot  owners,  re- 
citing tttat  one  of  them  was  constmcting  a  brick  building  on  his  lot,  and 
that  it  was  for  the  mutual  advantage  that  the  two  chimneys  then  standing 
"one-half  oh  the  premises  of  each  of  such  parties  should  be  utilized,"  and 
providing  that  such  owner  sho\ild  carry  up  at  his  own  expense  the  whole 
of  such  chlmnejTj  "to  such  height  above  his  new  building  as  he  may  deem 
advisable,"  contemplated  the  preservation  and  use  of  the  chimneys  as 
an  appurtenance  to  the  new  building,  so  as  to  preclude  any  right  In  the 
other  owner  to  do  any  act  on  her  side  of  the  line  which  would  impair  their 
use  in  connection  with  the  building  or  to  destroy  the  chimneys. 

Action  by  William  Lawson  against  Jessie  A,  Murden.  Finding  for 
plaintiff  in  part,  but  against  him  in  all  other  respects. 

James  Dempsey,  for  plaintiff. 

Strang,  Sawyer  &  Taylor,  for  defendant. 


4.  Same. 
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MILLS,  J.  The  plaintiff  and  defendant  are  the  owners  of  adjoin- 
ing lots  on  the  north  side  of  South  street  in  the  village  of  Peekskill ; 
the  plaintiff's  premises  being  the  easterly  parcel,  and  the  defendant's 
the  westerly.  This  action  is  brought  by  the  plaintiff  to.  restrain  the 
defendant  from  continuing  the  erection  of  a  building  upon  her  prem- 
ises, so  as  to  encroach  upon  the  plaintiff's  premises. 

There  is  no  dispute  as  to  the  facts.  On  and  prior  to  the  10th  of 
April,  1850,  the  two  lots,  constituting  a  parcel  of  land  fronting  for 
nearly  60  feet  on  the  north  side  of  South  street,  then  known  as  the 
"Post  Road,"  were  united  in  ownership  in  two  persons.  In  April, 
1850,  they  conveyed  away  the  easterly  lot,  which  through  several  in- 
termediate a)nveyances  became  the  property  of  the  plaintiff ;  the  deed 
to  him  being  dated  May  13,  1905.  At  the  time  of  the  conveyance  in 
1850  there  was  erected  upon  the  parcel  a  double  frame  dwelling  house 
fronting  upon  South  street  and  being  divided  into  practically  two 
houses  by  a  lath  and  plaster  partition  wall,  the  studding  of  which  was 
four  inches  in  width.  Each  house  or  half  of  the  entire  house  was 
used  as  a  separate  and  distinct  house;  there  being  no  direct  connec- 
tion by  door  or  otherwise  between  the  two.  It  is  obvious  that  the  own- 
er supposed  the  partition  to  be  upon  the  dividing  line  of  the  two  lots. 
The  deed,  made  in  April,  1850,  of  the  easterly  lot,  contained  the  fol- 
lowing description : 

"All  that  certain  lot  and  east  half  of  a  dwelling  house,  situate  In  the  vil- 
lage of  Peekskill  aforesaid,  bounded  as  follows,  viz.:  Beglnalng  at  the  Post 
Road,  at  the  southwest  comer  of  Mrs.  Ann  Mltdiell's  land ;  thence  northerly, 
tUtmg  the  west  line  (rf  the  aforesaid  Mrs.  Ann  Mltdidl's  lot,  12B  feet,  to  a 
stone  wall ;  thence  westerly,  on  said  wall,  29  feet,  to  other  lands  of  the  parties 
of  the  flrst  part;  thence  southerly,  through  the  center  of  a  dwelling  house, 
parallel  with  the  ffrst-mentloned  line,  125  feet  to  the  Post  Road;  thraice  easter- 
ly, along  said  Post  Road,  29  feet,  to  the  place  of  beginning — l>elng  a  lot  29  feet 
front  and  rear  and  125  feet  in  depth,  together  with  the  east  half  of  the  house 
situate  on  the  above-mentioned  premlaes ;  the  west  half  of  the  same  belonging 
to  the  parties  of  the  lirst  part" 

No  question  has  at  any  time  arisen  as  to  the  easterly  bound  of  the 
parcel  conveyed  by  this  deed  and  therein  referred  to  as  the  "west  line 
of  the  aforesaid  Mrs.  Ann  Mitchell's  lot."  The  original  owners  or 
their  executors  subsequently,  in  or  about  1887,  conveyed  the  balance 
of  said  entire  parcel  to  the  defendant  by  the  following  description : 

"Beginning  on  the  north  side  of  said  street,  at  the  southwest  corner  of  a  lot 
now  of  Mary  Depew,  formerly  of  Nancy  and  Elizabeth  Depew;  thence  norther- 
ly, with  the  westerly  line  of  said  lot  of  Mary  Depew,  and  through  the  center 
line  of  the  frame  dwelling  house,  in  a  course  north  16  deg.  30  mln.  west,  about 
two  hundred  and  twenty-one  (221>  feet,  to  McGregory  brook ;  thence,  following 
said  brook  westerly,  about  twent.T-8even  ^  feet  three  (3)  inches,  to  the  north- 
east corner  of  a  lot  heretofore  conveyed  to  Edwin  B.  Lent ;  then  with  the  east 
line  of  said  lot  of  Edwin  R  Lent,  in  a  course  south  16  deg.  22  mln.  east,  about 
two  hundred  and  seventeen  (217)  feet,  to  the  north  side  of  said  street;  thence 
easterly,  with  the  north  line  of  said  street  as  fenced,  twentr-nlne  (jiS)  feet 
and  six  (6)  Indhes,  to  the  place  of  beginning." 

In  1905,  the  plaintiff,  after  having  purchased  his  premises,  the 
easterly  parcel,  undertook  to  tear  down  the  easterly  half  of  the  frame 
dwelling  house  and  to  replace  the  same  with  a  brick  structure.  He 
proceeded  upon  the  theory  that  the  true  dividing  line  between  his  par- 
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eel  and  the  defendant's  parcel  was  a  line  drawn  from  the  point  in  his 
rear  line  29  feet  along  the  old  stone  wall  from  the  former  Mitchell  lot 
to  the  middle  of  the  partition  of  the  frame  house  on  the  northerly,  side 
or  end  thereof,  thence  running  southerly  directly  through  the  middle 
of  the  studding  of  such  partition  to  the  southerly  end  or  side  of  the 
house,  and  thence  to  the  north  side  of  the  street  at  a  point  29  feet 
distant  along  that  side  of  the  street  from  the  Mitchell  lot.  Such  di- 
viding line  so  located  lies,  except  at  each  end  thereof,  entirely  west 
of  a  straight  line  drawn  parallel  with  the  westerly  line  of  the  Mitchell 
lot  and  29  feet  distant  therefrom;  such  westerly  variance  from  such 
parallel  line  reaching  a  distance  or  width  of  13  inches  at  the  rear  of 
the  building  now  bemg  constructed  by  the  defendant. 

The  plaintiff,  acting  upon  his  theory  of  the  true  dividing  line,  in 
1905  proceeded  to  erect  his  wall  directly  adjoining  the  east  side  of  the 
studdmg  of  the  old  partition  in  the  frame  house,  tearing  down  and 
removing  all  of  the  house  lying  east  of  such  studding.  After  he  had 
proceeded  some  way  in  constructing  his  building,  which  was  to  be 
three  stories  in  height  for  a  considerable  depth,  and  then  with  an  ex- 
tension of  one  story  to  the  rear,  the  defendant  in  this  action  instituted 
in  this  court,  as  plaintiff,  an  action  agjainst  the  plaintiff  herein  to  ob- 
tain an  injunction  against  him.  A  verified  complaint  in  that  action, 
being  put  in  evidence  by  the  plaintiff  in  this  action,  alleged  that  she, 
the  defendant  herein,  owned  "to  the  middle  of  such  timbers,"  mean- 
ing the  studding  in  said  partition,  and  that  the  plaintiff  herein  by  his 
operations  was  removing  the  easterly  part  of  the  house,  and  thereby 
leaving  her  part  of  it  uninhabitable;  i.  e.,  "impossible  to  heat  it  or 
keep  the  rain  from  pouring  in."  It  is  perfectly  clear  that  that  com- 
plaint was  drawn  upon  the  theory  and  in  the  belief  on  the  part  of  the 
pleader,  the  present  defendant,  that  the  center  line  of  the  studding 
constituted  the  true  dividing  line  of  the  two  parcels ;  and  such  com- 
plaint contains  no  intimation  of  any  claim  on  the  part  of  the  defend- 
ant here  to  the  contrary. 

Sudi  action  resulted  m  a  settlement  hy  a  written  stipulation  or  agree- 
ment. The  part,  or  duplicate  of  it,  signed  by  the  defendant  in  this 
action,  is  in  evidence  here.  In  such  agreement  the  defendant  here  re- 
leases to  the  plaintiff  herein  all  her  right  and  easement  in  the  parts 
of  two  of  the  closets  which  had  been  in  the  old  partition,  and  part 
on  one  side  of  the  center  of  the  studding  and  part  on  the  other.  It  re- 
cites in  its  second  paragraph  that  the  plaintiff  herein  is  constructing  a 
brick  building  on  his  lot,  and  that  it  is  for  the  mutual  advantage  of 
both  parties  that  the  two  chimneys,  now  standing  "one-half  on  the 
premises  of  each  of  such  parties,  should  be  utilized."  Such  chimneys 
stood,  one  half  on  one  side  of  the  center  of  said  studding,  and  the  oth- 
er half  on  the  other  side,  and  were  adapted  to  be  used,  and  were  used, 
one-half  by  each  house.  The  agreement  provided  that  the  plaintiff 
herein  should  carry  up,  at  his  own  expense,  the  whole  of  such  chim- 
neys "to  such  height  above  his  new  building  as  he  may  deem  advisable." 
It  also  provided  that  the  plaintiff  herein  should  "flash  the  roof  of 
plaintiff  (meaning  the  defendant  herein)  with  tin  flashing  into  his 
(meaning  the  plaintiff  herein)  west  wall,  that  such  flasMng  may  remain 
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there  so  long  as  said  Murden  owns  her  present  property."  The  plain- 
tiff herein  shortly  thereafter  completed  his  building. 

In  the  spring  of  the  present  year  the  defendant  herein  tore  down  the 
remaining  part  of  the  old  frame  house,  the  westerly  side,  and  under- 
took the  construction  upon  her  parcel  of  a  three-story  brick  building 
to  extend  some  five  feet  further  north  than  the  rear  of  the  plaintifiF's 
three-story  structure.  In  so  doing  she  proceeded  to  construct  her  east- 
erly wall  close  up  to  the  plaintiff's  westerly  wall,  and  in  the  rear  to 
extend  her  such  wall  over  the  plaintiff's  westerly  wall  at  its  one-story 
extension.  She  also  undertook  to  remove  portions  of  the  lower  parts 
of  the  chimneys,  so  as  to  open  into  the  flues  upon  the  easterly  or  plain- 
tiff's side  thereof.  Thereupon  the  plaintiff  began  this  action,  and  ob- 
tained a  temporary  injunction  upon  stipulation  to  proceed  at  once  to 
trial.  By  such  stipulation  the  trial  was  had  at  the  Trial  Term,  but  be- 
fore the  court  without  a  jury.  The  various  counsel  have  prepared  and 
submitted  briefs,  which,  witli  the  evidence  and  maps  showing  the  sur- 
veys, have  been  carefully  considered. 

At  the  taking  of  the  testimony  it  seemed  to  the  court  that  the  recital 
in  the  description  in  the  original  deed,  made  in  1850,  of  the  plaintiff's 
parcel,  of  the  center  of  the  dwelling  house  as  being  a  part  of  the  west- 
erly line  or  bound  of  the  premises  conveyed,  would  prevail  over  the 
part  of  the  description  which  declared  that  such  westerly  line  or  bound 
was  parallel  with  the  easterly  line,  being  the  bound  first  given  as  the 
westerly  line  of  the  Mitchell  lot,  upon  the  elementary  rule  that  in  gen- 
eral in  a  deed  fixed  monuments  prevail  over  courses,  distances,  and 
quantities.  A  careful  examination,  however,  of  the  authorities  sub- 
mitted by  the  counsel  in  their  briefs,  has  convinced  me  that  the  de- 
scription contained  in  that  deed  does  not  bring  the  case  within  that 
rule,  but  that  it  falls  within  the  principle  dedared  by  the  cases  of 
Ehrenreich  v.  Froment  (First  Dept.)  73  App.  Div.  213,  76  N.  Y.  Supp. 
861,  Schaefer  v.  Blumenthal,  51  App.  Div.  517,  64  N.  Y.  Supp.  687 
(reversed  by  the  Court  of  Appeals  upon  another  point,  but  practically 
affirmed  upon  this  point,  169  N.  Y.  331,  62  N.  E.  175),  and  Smyth  v. 
McCool,  22  Hun,  595,  as  explained  and  limited  by  Muhlker  v.  Rup- 
pert,  124  N.  Y.  627,  at  page  629,  26  N.  E.  813.  According  to  the 
doctrine  of  those  cases  in  the  description  here  under  consideration  the 
expression  "parallel  with  the  first-mentioned  line"  is,  in  view  of  the 
exact  dimensions  given  and  the  exact  fixing  of  the  comer  points,  to 
be  regarded  as  paramount  and  prevailing  over  the  expression  to  the 
effect  that  a  portion  of  the  westerly  bound  ran  through  the  center  of 
the  dwelling  house. 

It  is  not  to  be  concluded  that  the  parties  to  that  deed  intended  that 
the  dividing  line  should  be  a  bulging-out,  or  irregular,  or  zigzag  line, 
instead  of  a  straight  one,  but  ratiner  that  in  their  supposition  that  the 
straight  [^rallel  line  would  run  through  the  center  line  of  the  house 
they  were  mutually  mistaken.  Evidently  an  exact  survey  was  needed 
to  reveal  the  true  situation.  No  doubt  the  deed"  made  in  1850  of  the 
plaintiff's  parcel,  in  view  of  the  situation  of  the  double  frame  house, 
carried  with  it,  not  only  the  fee  of  the  land  east  of  the  parallel  line, 
but  also  an  easement  upon  the  premises  west  of  the  line,  so  far  as 
might  be  necessary  to  maintain  the  easterly  house  as  it  then  was ;  but 
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such  easement  would  not  survive  the  removal  of  such  house  by  the 
plaintiff.  The  defendant  has  not  undertaken  by  any  of  her  structures 
to  pass  over  the  dividing-  line,  if  it  is  to  be  thus  parallel.  Did  the 
case  rest  here  upon  the  various  deeds  alone,  coupled  with  the  general 
fact  of  possession  thereunder  of  the  respective  houses,  the  court  would 
consider  the  defendant  entitled  to  judgment  both  upon  her  denials  and 
upon  her  counterclaim;  but  the  case  before  the  court  contains  also 
evidence  as  to  the  former  action  and  the  settlement  thereof  as  hereinbe- 
fore recited. 

It  seems  to  me  that  those  facts  respecting  the  former  action  and  such 
settlement  must  be  held  to  amount  to  an  acquiescence  by  the  defendant 
herein  in  a  practical  continuance  of  the  old  easement  by  the  plaintiff 
herein  in  favor  of  his  new  building,  and  that  the  defendant  herein, 
by  such  settlement  and  agreement,  stands,  at  least  as  to  the  present" 
building  of  the  plaintiff  herein,  estopped  from  questioning  the  correct- 
ness of  its  location,  or  rather  the  location  of  its  westerly  wall.  While 
the  agreement  is  not,  perhaps,  explicit  upon  this  point,  it  seems  to  me 
that  by  fair  and  necessary  implication  it  involves  this  conclusion.  This 
view  of  the  matter,  however,  does  not  render  the  defendant's  work  in 
constructing,  already  accomplished  or  contemplated,  unlawful,  because 
she  has  the  right  to  make  any  and  every  use  of  the  premises  up  to — i. 

west  of — the  true  dividing  line,  except  such  use  as  the  plaintiff  may 
have  made  of  them  with  her  consent.  She,  however,  had  no  right  to 
attempt  to  destroy  the  chimneys,  or  to  do  anything  with  them  upon  her 
side  of  the  line  which  would  impair  the  plaintiff's  use  of  them  in  con- 
nection with  his  building.  The  agreement  certainly  and  clearly  con- 
templated the  preservation  and  use  of  the  chimneys  as  an  appurtenance 
to  the  plaintiff's  building.  The  court,  therefore,  finds  that  the  plain- 
tiff's case  is  established  as  to  the  chimneys,  but  that  it  fails  in  all  other 
respects. 

Decision  is  for  the  plaintiff  in  respect  to  the  chimneys,  but  without 
costs.  Each  party  may  submit  a  pn^sed  decision. 


HAIOHT  V.  HAIOHT  et  aL 

(Supreme  Court,  Trial  Term,  Dutcbess  County.   Ainll.  1908.) 

1.  Wili-s—Undue  Inixuenoe— Eviderce. 

Testator  ilislnherited  a  son.  made  a  favorite  daughter  the  principal  bene- 
ficiary, and  gave  to  his  present  wife  substantially  what  the  iaw  would  have 
given  her  In  case  of  his  d'>ath  Intestate.  The  mn  had  taken  offense  at  tes- 
tator'B  marrinfi;e,  and  bad  deriared  tn  a  letter  that  he  would  cut  loose  from 
testator.  Held,  that  the  will  Itself  did  not  ai)))ear  unnatural,  and  was  not 
evidence  that  it  was  procured  by  undue  Influence. 
[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  49,  Wills,  {  420.] 
3.  Sauk. 

Evidence  of  events  ocpurrlng  prior  to  and  at  the  execution  of  a  will  Aeld 
not  to  show  that  the  will  was  procured  by  undue  Influence. 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  49,  Wills,  if  421-437.1 

3.  Saue— Nati:be  of  Undue  Influence. 

A  win  executed  by  one  having  testamentary  capacity  and  a  knowledge  <^ 
the  contents  thereof,  and  while  surrounded  by  the  guards  prestnibed.by 
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Statute  to  virereat  fraud  and  ImpoBltlon,  can  be  avoided  only  by  Influence 
amounting  to  force  or  coercion. 
[Ed.  Note.— For  casea  In  point,  see  Cent.  Dig.  toI.  4B,  Wllla,  IS  3^}-381.] 

4.  Save— BoBDKN  of  Pnoor. 

The  burden  of  proving  that  a  will  executed  by  one  havli^  teatamentary 
capacity  and  a  kuowled^  of  the  conteuts  thereof,  and  while  surrounded  by 
the  guards  prescribed  by  the  statute  was  procured  by  undue  Influence, 
rests  on  the  party  allying  It 

[Bd.  Note.— ITor  cases  In  point,  see  Gent  Dig.  voL  49,  Wills,  f  389:] 

5.  Sau^Evidkncb. 

Evidence  of  the  conduct  of  the  wife  oi  testator,  subsequent  to  the  execu- 
tion of  his  win  and  during  bis  last  illness,  held  InsuSlcl^t  to  Justify  the 
Jury  in  finding  that  the  will  was  procured  by  her  undue  Influence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  49,  Wills.  H  421-437.] 

Action  by  Robert  G.  Haight  against  Weltha  B.  Haight  and  others, 
to  determine  the  validity  of  the  i^ill  of  William  H.  Haight,  deceased, 
after  the  same  had  been  admitted  to  probate  by  the  surrogate.  There 
was  a  verdict  for  plaintiff.   He^rd  on  motion  for  new  trial.  Granted. 

Wood  &  Wood,  for  plaintiff. 

Allison  Butts,  Charles  Morschauser,  and  Samuel  H.  Brown,  for 
defendants. 

MILLS,  J.  This  is  an  action,  under  section  3653a  of  the  Code  of 
Civil  Procedure,  to  determine  the  validity  of  the  last  will  and  testa- 
ment of  William  H.  Haight,  deceased ;  the  same  having  been  admit- 
ted to  probate  by  the  surrogate  of  Dutchess  county  September  12,  1906. 
At  the  trial  the  validity  of  the  will  was  contested  both  upon  the  ground 
of  want  of  testamentary  capacity  and  upon  the  ground  of  undue  influ- 
ence claimed  to  have  been  exerted  by  the  defendant,  the  widow  of  the 
deceased.  Both  issues  were  submitted  to  the  jury.  Their  verdict  was 
in  favor  of  the  plaintiff  on  the  ground  of  undue  influence,  leaving  it 
to  be  inferred  that  they  found  that  the  decedent  was  of  testamentary 
capacity  when  he  executed  the  will.  The  defendants  thereupon  made 
a  motion  upon  the  minutes  for  a  new  trial,  upon  the  ground,  among 
others,  that  the  verdict  finding  that  the  will  was  produced  by  undue  in- 
fluence was  contrary  to  the  weight  of  evidence.  The  various  counsel, 
having  taken  ample  time  to  prepare  briefs,  have  submitted  them,  and 
the  court  has  carefully  examined  the  various  decisions  dted  therein, 
and  also  read  the  portions  of  the  stenographer's  minutes  which  were 
submitted  with  the  briefs,  and  which  it  is  claimed  contain  at  least 
all  the  direct  evidence  tending  to  show  undue  influence. 

There  is  no  claim  made  that  the  evidence  in  any  way  tends  to  show 
that  the  defendant  Meda  Pennock,  a  daughter  of  the  testator  by  a  for- 
mer wife  and  the  principal  beneficiary  under  the  will,  exerted  any 
undue  influence  upon  him  to  produce  the  will.  The  claim  made  and 
urged  by  the  plaintiff  is  that  the  widow,  the  decedent's  last  wife, 
Weltha  Ackley  Haight,  did  exert  such  influence  upon  him,  and  there- 
by caused  him  to  make  the  will  as  it  was  made.  The  question  to  be 
determined,  therefore,  in  deciding  this  motion,  is  whether  or  not  it 
was  against  the  weight  of  evidence  for  the  jury  to  find  that  the  will 
was  the  product  of  undue  influence  by  her  exerted  upon  the  testator. 
After  giving  the  matter  careful  consideration,  I  find  my  mind  firmly 
U2K.T.S.— 10 
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convinced  that  the  finding  of  the  jury,  to  the  effect  that  the  will  was 
produced  by  undue  influence,  was  contrary  to  the  weight  of  the  evi- 
dence, and  that,  therefore,  the  verdict,  based  upon  such  finding,  should 
not  be  permitted  to  stand.  The  evidence,  either  uncontradicted  or  by 
its  great  weight  where  conflicting,  appears  to  me  to  have  dearly  esta1>- 
lished  the  following  material  facts : 

The  will  was  executed  on  the  day  of  its  purported  date,  viz.,  Decem- 
ber 33,  1904.  The  testator  was  then  about  64  years  of  age,  and  his 
mental  and  physical  health  was  substantially  unimpaired.  Indeed,  for 
nearly  a  year  after  that  date  he  continued  to  personally  attend  to  his 
various  and  somewhat  numerous  business  affairs,  and  conducted  them 
with  substantially  his  usual  energy,  skill,  and  success.  He  had  been 
throughout  life  a  very  active  man,  by  his  personal  efforts  accumulated 
a  fortune  of  about  $70,000,  and  had  always  been  of  strong  will  and 
masterful  disposition,  not  much  regardful  of  the  opinion  of  others. 
At  the  time  of  the  execution  of  the  will,  if  in  fact  he  were  suffering 
from  the  malady,  Bright's  disease,  from  which  he  died  on  the  31st  of 
July,  1906,  neither  his  physician  nor  he  was  then  aware  of  the  fact, 
and  the  disease  must  have  been  in  its  incipient  stages.  The  vnW  was 
drafted  at  the  office  of  his  attorney,  upon  his  personal  dictation  as  to 
matters  of  substance.  The  evidence  indicates  that  the  lawyer's  part  or 
counsel  in  the  matter  went  only  to  the  phraseology  or  form  of  the  will ; 
that  is  the  manner  of  carrying  out  the  testator's  declared  purposes. 
The  will  also  was  executed  at  the  office  of  the  attorney.  The  testator 
himself  personally  selected  and  invited  the  witnesses  to  the  will,  who 
were  both  old  friends  and  associates  of  his;  the  one  being  his  physi- 
cian, and  the  other  one  of  his  oldest  and  most  esteemed  business  and 
personal  friends.  The  wife  was  not  present  at  the  attorney's  office 
upon  any  occasion  in  connection  with  the  preparation  or  the  execution 
of  the  will.  Neither  of  the  witnesses  was  a  person  in  any  way  con- 
nected with  or  interested  in  her.  There  is  no  evidence  to  show  that 
she  in  any  manner  dictated,  solicited,  or  even  advised  any  of  the  pro- 
visions of  the  will.  The  terms  of  the  will  indicate  that  the  decedent 
had  well  in  mind  the  details  of  his  property,  and  had  come  to  a  com- 
plete and  somewhat  complex  plan  for  its  disposition,  which  contem- 
plated some  recognition,  at  least,  of  each  one  of  the  natural  objects 
of  his  bounty. 

Under  all  the  circumstances,  the  provisions  of  the  will  do  not  ap- 
pear unnatural,  or  such  as  to  offend  the  sense  of  natural  justice.  The 
plaintiff,  the  only  son,  was  substantially  disinherited.  As  human  na- 
ture goes,  he  (the  son)  had,  however,  afforded  his  father,  the  testator, 
abundant  cause  for  such  disinheritance  in  the  extremely  unfilial,  bitter, 
abusive,  and  even  cruel  expressions  of  and  towards  his  father,  which 
he  had  used  repeatedly  and  deliberately  in  letters  written  by  him  to 
the  father,  and  which  he  had  repeated  openly  and  publicly,  for  a  con- 
siderable period  of  time,  to  many,  or  at  least  several,  people  in  the 
city  of  Poughkeepsie,  some  of  whom  had  reported  to  the  father  the 
expressions  so  used  by  the  son.  Two  such  letters,  one  dated  Septem- 
ber 8,  1903,  more  than  a  year  before  the  will  was  made,  and  the  other 
May  11,  1905,  some  months  after  the  making  of  the  will,  were  put  in 
evidence.  The  plaintiff,  the  son,  testified  as  a  witness  in  his  own  be- 
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half,  and,  while  being  cross-examined  in  reference  to  the  expressions 
contained  in  the  two  letters,  exhibited  no  sentiment  of  regret,  but  even 
declared  that  there  were  50  such  letters,  which  he  had  written  to  his 
father.  At  the  time  of  writing  such  letters  md  making  such  declara- 
tions the  son  was  about  40  years  of  age  and  appears  to  have  acted 
with  complete  deliberation  and  determined  purpose.  He  took  great 
umbrage  at  the  marriage  of  Mrs.  Addey  by  his  father  in  1903,  and 
after  diat  event  ^)pears  to  have  separated  himself  from  his  father  en- 
tirely, so  far  as  he  could.  In  one  of  the  two  letters  in  evidence  he  went 
so  far  as  to  declare,  referring  to  hip  father : 

"I  cat  clesn  and  clear  looBe  from  you  l>oth  [for]  tbls  world  and  the  next.** 

To  the  father's  physician.  Dr.  Borst,  he  declared : 

THuit  the  tM.  man  (meaning  his  father)  coold  go  to  hell  wtUi  his  property. 
He  (the  HnO  did  not  want  any  of  It  'S!ha.t  In  ten  yean  he  would  be  worth 
more  than  the  old  man  wa&** 

It  is  true  that  the  son,  as  a  witness,  denied  usii^  the  last  expression 
to  Dr.  Borst ;  but  the  same  seems  quite  in  harmony  with  the  admitted 
expressions  used  in  the  letters.  How  a  son,  of  adult  and  mature  age, 
who  had  deliberately  and  repeatedly  used  such  expressions  of  and  to 
his  father,  could  expect  anything  frcmi  the  father  short  of  disinherit- 
ance, passes  comprehension. 

It  is  dear  that  the  daughter,  Meda,  who  is  the  principal  beneficiary 
under  the  will,  was  the  testator's  favorite  child.  She  was  the  daugh- 
ter of  his  second  wife,  who  was  perhaps  the  most  cherished  by  him 
of  his  several  wives,  and  who  had  died  in  the  matrimonial  relation 
with  him.  Meda  hsid,  although  reluctantly,  yet  without  much  delay, 
acquies^  in  his  marriage  with  Mrs.  Ackley,  and  accepted  her  as  a 
stepmother,  and  gone  to  reside  with  her  and  him. 

The  provisions  of  the  will  for  the  wife,  the  present  widow,  construed 
most  favorably  to  her,  are  not  very  much  better  than  what  the  law 
would  give  her  in  case  her  husband  had  died  intestate. 

Upon  the  whole,  there  seems  to  be  nothing  in  the  leading  provi- 
sions of  the  will  which  substantially  offends  one's  sense  of  natural 
justice.  As  the  evidence  stood,  revealing  events  occurring  at  and  prior 
to  the  execution  of  the  will,  it  seems  clear  that  there  was  no  substan- 
tial evidence,  direct  or  circumstantial,  to  show  that  Mrs.  Ackley 
Haight  exerted  any  influence,  due  or  undue,  upon  the  decedent  to 
produce  the  making  of  the  will  or  any  of  its  provisions.  As  was  said 
by  the  Appellate  Division  of  this  Department  in  Matter  of  Nelson's 
Will.  97  App.  Div.  212,  at  page  217,  89  N.  Y.  Supp.  865,  at  page  868, 
the  case  here — 

"Is  one  where  the  testator  had  testamentary  rapnclty,  a  present  knowledge  of 
the  contents  of  the  wltl,  and  where  at  Its  execution  he  was  siin-ounded  by  all 
the  fnuirds  which  the  statnte  has  prescribed  to  prevent  fraud  and  Imposition. 
A  Till  executed  nnder  these  circumstances  can  be  avoided  only  by  Influence 
amounting  to  force  or  coercion,  and  proof  that  It  was  obtained  by  this  coercion. 
The  harden  of  proving  it  la  upon  the  party  who  makes  the  allegati«L" 

It  is  manifest,  T  think,  that  the  events  occurring  at  or  prior  to  the 
execution  of  the  will,  as  proven,  do  not  meet  such  burden.  It  remains 
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to  consider  the  effect  of  the  subsequent  events,  as  the  jury  might  find 
them  established  by  the  evidence. 

In  the  winter  of  1905,  and  1906,  a  year  after  the  execution  of  the 
will,  the  testator  became  conscious  of  failing  health  and  went  South. 
He  returned  in  the  early  spring  of  1906,  a  decidedly  sick  man — in- 
deed, quite  far  gone  with  Bright's  disease.  The  wife,  then,  in  April, 
1906,  took  strong  and  even  extreme  measures  to  prevent  the  plaintiff 
from  seeing  his  father  at  the  latter's  home  in  Poughkeepsie,  where 
the  son  called  and  asked  to  see  him.  In  short,  the  evidence  clearly 
shows  that  at  that  time,  and  later  in  July,  at  a  sanitarium  in  Stamford, 
ContL,  where  the  testator  was  then  stopping,  she  exerdsed  strong 
dominance  over  the  testator,  and  did,  at  their  home  in  Poughkeepsie 
in  April,  actively  prevent  the  plaintiff  from  seeing  his  father,  and  in 
July,  at  the  sanitarium,  attempted  to  prevent  him  from  seeing  his 
father,  and  that  there,  after  the  son  had,  on  the  4th  of  July,  succeed- 
ed in  seeing  his  father,  she  directed  the  doctor  in  charge  not  to  permit 
the  plaintiff  to  see  his  father  again  under  any  circumstances,  and 
gave  to  such  doctor,  as  a  reason  for  excluding  the  plaintiff  from  see- 
ing lus  father,  the  fact  that  she  feared  that  he  (the  plaintiff)  would 
have  him  (the  father)  "sign  some  paper  which  might  make  a  dif- 
ference in  his  disposal  of  his  effects."  A  few  days  later,  when  the 
plaintiff  came  again  to  the  sanitarium  and  succeeded  in  getting  into 
his  father's  presence,  she  resorted  to  force  even  to  prevent  him  from 
having  any  of^ortunity  to  talk  with  his  father.  In  a  few  days  she 
took  the  decedent  back  to  their  home  at  Poughkeepsie,  declaring  to 
the  same  doctor  that  "she  was  going  to  get  him  where  she  could  con- 
trol his  visits,"  and  again  that  "when  she  got  him  home  in  Pough- 
keepsie, if  Robert  Haight  (meaning  the  plaintiff)  attempted  to  see  nis 
father,  that  she  would  scald  him  with  hot  water  if  he  attempted  to  get 
near  the  house." 

The  evidence,  indeed,  was  quite  suffident  to  warrant  the  jury  in  find- 
ing that  at  that  period,  from  April  to  July,  1906,  inclusive,  the  wife 
exercised  a  strong  dominance  over  the  husband,  the  testator.  If  the 
will  had  been  made  during;  that  period,  or  when  the  condition  of  the 
testator  was  the  same  as  it  was  then,  the  evidence  of  her  conduct  at 
that  period  would  be  amply  sufficient  to  uphold  the  finding  of  the 
jury  that  the  will  was  produced  by  her  undue  influence.  The  difficulty 
with  sustaining  the  verdict  lies  in  the  fact  that  the  will  was  made 
about  a  year  and  a  half  before  that  period,  and  when  the  testator  was 
in  no  such  condition  of  broken  health,  mental  and  physical,  but,  on  th^ 
contrary,  was  substantially  in  full  possession  of  his  normal  powers, 
mental  and  physical.  Under  those  circumstances,  it  does  not  seem 
to  me  that  the  evidence  of  her  acts  of  dominance  during  that  later  pe- 
riod, just  prior  to  the  testator's  death,  was  sufficient  to  warrant  the 
jury  in  finding  that  the  will  was  the  product  of  her  undue  influence. 
It  may  well  be  that  her  motive  in  so  acting  at  that  time  was  merely  to 
prevent  the  plaintiff  from  unduly  and  improperly  influencing  the  tes- 
tator in  his  then  admittedly  weakened  condition,  simply  because 
considered  him  then  too  weak  to  resist  importunity,  and  therefore  ac- 
tually needing  protection. 

The  motion  to  set  aside  the  verdict  and  for  a  new  trial  is  therefore 
granted. 
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(Supreme  Court,  Ai^Ilate  Division,  Third  Department   June  18,  1008.) 

L  MaSTEB  ASD  SBBVANT— INJUEIES  to  SEBVANI^EvIDENCE— SCFnCIENCT. 

In  an  action  for  personal  Injuries  received  wliile  in  the  mployment  of 
defendant  tel^ihone  company,  the  evidence  held  to  Justify  a  verdict  for 
plaintiff  on  the  theory  that  he  was  brought  Into  contact  with  the  etectrlo 
current  becanae  of  metal  wires  concealed  In  the  tape  line  he  was  directed 
to  nae^ 

[Ed.  Not& — For  cases  In  poln^  see  Gent.  Dig.  vol.  8^  Master  and  Serv- 
ant. »  968-968.] 

SL  Saue— Pboxiuate  Cause  of  Injubt— CoNcuBBiNa  Causes. 

Where  defendant  negligently  gave  plaintiff  a  tape  measure  constructed 
of  copper  wire  to  use  In  measuring  the  distance  between  the  wires,  and 
plaintiff  was  Injured  by  the  electric  current  coming  into  contact  with  the 
metal  tape,  defendant's  negligence  In  fnmlshing  an  improper  tape  was  the 
primary  cause  of  the  injury,  tboogh  the  tape  was  brought  into  nmtact 
with  the  electric  wire  by  the  act  of  a  f^low  servant. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig.  T(d.  34,  Master  and  Serv- 
ant, H  515-521.] 

3.  SA3CB— ConiBIBUTOBT  NEOUQEIVCE. 

V\'1iere  defendant  telephone  company  gave  plaintiff,  a  lineman,  a  tape 
measure  which  contained  metal  wli-es  concealed  inside,  and  directed  him 
to  measure  the  distances  between  the  wires,  plaintiff,  not  knowing  that 
the  tape  contained  metal  which  might  come  into  contact  with  the  tele- 
phone wires,  was  not  guilty  of  contributory  negligence,  where  the  tape 
came  Into  contact  with  the  wires  and  injured  him. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  voL  34,  Master  and  Serv- 
ant, S  706.] 

Smith,  P.  J.,  and  Sewell,  J.,  dissenting. 
Appeal  from  Trial  Term,  Warren  County. 

Action  by  Dennis  J.  Murphy  against  the  Hudson  River  Telephohe 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals.  Affirmed. 

The  action  Is  for  negligence.  The  plaintiff  was  an  experienced  lineman  In 
the  employ  of  the  defendant  Tlie  defendant  desired  to  have  certain  measure- 
ments made  between  Its  wires  and  high  tension  wires  of  other  companies 
wbere  they  crossed  each  other.  To  make  these  raeasurements  It  sent  one  Phil- 
lips, an  engineer  from  Its  oHice  in  Syracuse,  to  Gleus  Falls.  The  superintend- 
ent of  the  defendant  at  Glens  Falls  told  the  plaintiff,  according  to  the  latter's 
testimony,  to  go  with  Phillips  and  take  the  measurements  of  high  tension 
w^ires  and  do  as  he  told  him,  and  to  take  orders  from  him.  Phillips  and  the 
plaintiff  prosecuted  this  work  together  for  a  day  In  making  these  measnrem^te 
in  several  places.  On  the  next  day,  April  4th.  they  came  to  the  pole  where 
the  acddoit  happened.  Phillips  brought  with  him  from  the  office  of  the  de- 
fradant  at  Syracuse  a  tape  which  to  all  appearances  was  an  ordinary  linen 
tape.  Concealed  on  the  inside  of  this  tape  were  a  number  of  small  copper 
wires  extending  through  Its  entire  length.  When  they  got  to  the  irale  In  ques- 
tion, which  was  about  40  feet  high,  Phillips  directed  the  plaintiff  to  put  on 
bis  climbing  hooks  and  go  up  the  pole,  and  told  him  to  take  the  tape  up  with 
him.  'ilie  pole  had  at  the  top  two  cross-arms,  one  on  either  side  oC  the  pole, 
to  which  were  attached  four  hls^  tendon  wires,  and  about  two  feet  below 
were  two  other  cross-arms  on  opposite  sides  of  the  pole,  upon  which  were  two 
other  high  tension  wires.  Several  feet  below  on  the  same  pole  were  a  num- 
ber of  telephone  and  guy  wires.  The  plaintiff  climbed  up  the  pole  and  held 
one  end  of  the  tape  against  the  under  side  of  one  of  the  lower  cross-arms.  He 
was  then  standing  with  his  feet  on  the  pole,  about  six  feet  below  such  lower 
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croBS-annfl.  Phillips,  who  remained  on  the  ground,  held  the  other  ond  of  the 
tape  and  noted  the  meaBurement  from  the  nnder  side  of  that  arm  to  the 
firound.  Plaintiff  was  then  told  by  Phillips  to  measure  the  next  arm  abore, 
and  be  took  another  step  up  the  pole,  and  held  the  tape  mider  one  of  tbe 
upper  arms.  He  says,  In  doing  so,  he  did  not  touch  any  guy  wires,  or  any 
other  wires,  with  his  hands,  or  with  any  part  of  his  body,  and  that  he  was 
standing  still  on  the  pole,  with  the  hook  on  his  foot  Jabbed  Into  the  pole,  with 
bis  left  arm  about  It,  and  the  tape  tn  bis  right  hand,  holding  It  to  the  bottom 
of  tbe  upper  cross-arm.  He  said  on  his  direct  examination  that,  after  he 
held  the  tape  to  that  top  arm,  Phillips  stepped  over  towards  the  pole  to  get  the 
tape  next  to  the  pole,  and  that  is  all  he  remembered.  He  fell  from  tbe  pole  to 
the  ground  and  was  eeverely  Injured.  He  was  burned  by  electricity  on  hts 
right  hand,  under  his  right  shoulder,  and  on  his  right  foot  Just  below  the 
nnkle.  On  redirect  examination  he  said  that  Phillips  held  the  tape  In  his  left 
band  and  gnve  It  a  kind  of  a  whip  to  straighten  It  up  and  down  the  pole,  gave 
It  a  shake,  and  that  was  the  last  he  remembered.  The  claim  of  negligence  was 
in  fnmlehtng  for  the  plaintUTs  use  the  tape  In  Question,  having  concealed 
therein  copper  wires,  and  that  It  was  an  improper  or  defective  appliance  for 
the  use  which  tbe  i^lntlff  was  required  to  make  of  It  The  plaintiff  had  a 
rerdtet,  and  from  the  Judgment  entered  thereon  tbe  defendant  has  appealed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  SEW- 
ELL.  and  COCHRANE,  JJ. 

Erskine  C.  Rogers,  for  appellant 
George  S.  Raley,  for  respondent 

CHESTER,  J.  The  appellant  insists  that  the  proof  is  insufficient 
to  show  in  what  manner  the  accident  happened,  and  leave  it  quite  as 
certain  that  it  happened  because  the  plaintiff's  shoulder  came  in  con- 
tact with  a  high  tension  wire  as  because  he  was  shocked  by  the  use 
of  the  tape,  and,  therefore,  that  the  jury  were  left  to  speculate  as  to 
which  of  these  causes  was  responsible  for  the  accident.  The  high  ten- 
sion wires  carried  electric  current  at  a  pressure  of  23.000  volts  accord^ 
ing  to  the  proof,  and  the  appellant's  claim  is  based  largely  upon  the 
assumption  that  that  amount  of  electricity  could  not  have  been  convey- 
ed through  the  tape  into  the  plaintiff's  body,  as  it  would  have  burned 
off  or  consumed  the  wires  in  the  tape,  and,  therefore,  that  the  elec- 
tricity must  have  come  from  the  accidental  contact  of  the  plaintiff's 
shoulder,  where  it  was  burned,  with  the  wire,  and  not  through  the 
tape.  This  view  leaves  out  of  the  question  the  fact  that  the  tape  had 
conducting  capacity  sufficient  to  carry  enough  electricity  to  shock  the 
plaintiff,  without  bumii^  out  the  wires  within  it,  and  witiiout  carry- 
ing anything  like  the  total  current  flowing  in  the  high  tension  wires. 
There  is  no  doubt  that  a  considerable  amount  of  electricity  passed 
through  this  tape  upon  the  occasion  when  the  plaintiff  was  injured, 
for  there  was  a  bum  upon  it  where  he  held  it  in  his  hand,  and  also 
another  one  a  short  distance  below  where  it  might  have  come  in  con- 
tact with  one  of  the  high  tension  wires.  Phillips,  also,  at  the  time 
plaintiff  was  shocked,  received  a  blister  where  he  held  the  other  end 
of  the  tape  in  his  hand,  and  also  received  a  considerable  shock  which 
sent  him  back  for  quite  a  distance  from  where  he  stood,  but  did  not 
knock  him  down.  Just  at  the  mcMnent  when  Murphy  fell,  a  witness 
on  tfie  ground  also  saw  a  streak  of  fire  up  at  the  top  of  the  pole. 

There  is  no  proof  that  the  shock  which  caused  plaintiff  to  fall  was 
received  near  his  shoulder,  except  as  that  may  be  inferred  from  the 
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bum  there;  and  the  jury  may  have  found  that  such  burn  was  caused 
by  his  coining  in  contact  with  one  of  the  lower  high  tension  wires  in 
falling,  rather  than  by  carelessly  getting  himself  a^inst  one  of  them 
in  making  the  measurement  That  it  was  caused  in  falling  is  fairly 
sustained  by  the  evidence;  for  he  was  an  experienced  lineman,  and 
knew  these  were  hl^h  tension  wires,  and  knew  the  danger  of  touching 
them.  He  also  testified  that  he  did  not  touch  them  as  he  was  attempt- 
ing to  make  the  measurement,  and  Phillips  swore  that  he  did  not  know 
how  the  shock  was  received.  It  seems  to  me  that  there  was  evidence 
to  make  it  a  question  for  the  jury  as  to  whether  or  not  the  shock  was 
received  by  the  plaintiff  through  the  tape,  and  the  verdict  of  the  jury 
to  that  effect  is  supported  by  sufficient  evidence. 

A  somewhat  difficult  question  arises  on  the  plaintiff's  testimony  that 
Phillips  whipped  or  shook  the  tape  against  the  high  tension  wire  in 
straightening  it  out  to  take  the  measurement.  It  is  claimed  by  the 
appellant  that,  if  Phillips  did  this,  it  was  an  act  of  carelessness  on  his 
part  while  he  was  not  exercising  superintendence,  but  while  he  was 
engaged  with  the  plaintiff  in  a  mere  detail  of  the  work;  that  is,  in 
holding  one  end  of  the  line  to  make  the  measurement  while  the  plain- 
tiff was  holding  the  other.  But  the  jury  has  found  that  the  accident 
was  caused  by  the  tape  coming  in  contact  with  the  high  tension  wire. 
If  the  tape  had  not  been  negligently  or  improperly  furnished  to  the 
plaintiff  for  this  work,  and  had  been  the  ordinary  linen  tape  the  plain- 
tiff supposed  it  was,  no  matter  how  much  switching  or  whipping  of  it 
Phillips  did,  the  accident  would  not  have  happened.  It  was,  there- 
fore, primarily  caused  by  the  improper  tape,  and  not  by  the  switching 
of  it,  or  it  might  be  claimed  that  each  of  these  were  causes  of  the 
injury.  If  that  view  be  taken,  it  would  bring  in  the  well-known  rule 
stated  in  the  Ring  Case.  Ring  v.  City  of  Cohoes,  77  N.  Y.  83,  33 
Am.  Re^.  574.  Tliere  it  was  held  that  where  several  proximate  caus- 
es contributed  to  the  accident,  and  each  is  an  efficient  cause  without 
the  operation  of  which  the  accident  would  not  have  happened,  it  may 
be  attributed  to  any  of  the  causes;  but  it  cannot  be  attributed  to  a 
cause  unless  without  its  operation  the  accident  would  not  have  hap- 
pened. If  it  had  not  been  for  the  furnishing  of  the  improper  tape, 
the  plaintiff  would  not  have  been  injured.  Therefore  that  was  the  neg- 
ligence that  caused  the  accident,  and  the  furnishing  of  it  was  the  act 
of  the  superintendent,  and  not  the  act  of  Phillips  while  he  was  en- 
gaged in  a  detail  of  the  work.  The  negligence  of  the  appellant  in 
furnishing  this  tape  is  emphasized  by  some  evidence  of  Phillips  given 
upon  cross-examination,  which  clearly  showed  that  he  knew  its  dan- 
gerous character.  He  testified  that  he  knew  there  was  something  in 
it  to  keep  it  from  stretching — some  metal  wire;  that  he  knew  what 
the  result  would  be  if  the  tape  touched  a  high  tension  wire. 

I  think  there  is  nothing  in  the  case  showing  that  the  plaintiff  was 
guilty  of  contributory  negligence.  He  was  an  experienced  lineman, 
it  is  true ;  but  the  character  of  the  work  he  was  engaged  in  when  he 
was  injured,  so  far  as  it  required  him  to  use  the  tape  in  question,  was 
not  such  as  he  was  accustomed  to  do  as  a  lineman,  and  the  proof  is 
undisputed  that  he  knew  nothing  of  the  character  of  the  tape,  that  he 
supposed  it  was  an  ordinary  linen  tape,  and  the  fact  that  it  had  con- 
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cealed  therein  copper  wires  was  not  apparent  by  ordinary  observation. 
I  am  inclined  to  believe  that  there  was  enough  in  the  evidence  to  sus- 
tain the  verdict  of  the  jury,  and  think  that  the  judgment  entered  there- 
on should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  All  concur,  except 
SMITH,  P.  J.,  and  SEWELL,  J.,  who  dissent. 


(127  App.  DlT.  44&) 

UURPHX  T.  LYON. 
(Sniweme  Coor^  Ai^late  DivlBion,  Third  Department  June  18,  1908.) 

1.  Tbiai>-Motici— Ettect  or  Ahxhdid  Aetsweb. 

The  seasonable  serving  by  d^endant  of  an  amended  answer,  settlng- 
np  a  new  and  separate  defense,  destroys  the  effect  of  a  prior  notice  of 
trial,  unless  snch  amended  answer  can  be  gotten  rid  of  In  time;  so  that, 
plaintiff  not  having  got  rid  of  It,  or  served  a  new  notice,  but.  In  the 
absence  of  defendant,  moved  for  trial,  and  obtained  Judgment,  the  Judg- 
ment will  be  vacated. 

[Ed.  Not&— For  cases  m  point,  see  Cent  Dig.  vol.  46;  Trial,  |  17.] 

2.  AsvEAL  AND  Emoe— Record— AFFiDAvrr  in  Bbiet. 

Plaintiff's  affidavit,  appended  to  hla  brief,  that  on  his  request,  at  tb& 
trial,  the  court  (^dered  the  amended  answer  stricken  out  as  having 
been  Interposed  for  delay,  forms  no  part  of  the  record,  and  so  cannot 
be  considered  on  appeaL 

[ICd.  Note. — ^For  cases  In  point  Bee  Cent  Dig;  vol.  3,  Appeal  and  Error,, 
i  20S5.] 

8.  Pleading — Stbiking  out  Pleadings— Notice. 

An  amended  answer  cannot,  without  notice,  be  stricken  oat  as  having 
been  Interposed  for  delay. 

Appeal  from  Special  Term,  Ulster  County. 

Action  by  Nicholas  D.  J.  Murphy  against  Anna  E.  Lyon.  From 
an  order  denying  a  motion  to  vacate  and  set  aside  the  judgment  for 
plaintiff,  defendant  appeals.   Reversed,  and  motion  granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER.  KELLOGG^ 
COCHRANE,  and  SEWELL,  JJ. 

Emilie  M.  Bullowa,  for  appellant 
N.  Fr^nk  O'Reilly,  for  respondent 

CHESTER,  J.  The  plaintiff  duly  noticed  the  cause  of  action  for 
trial  at  the  Ulster  December  Term,  and  placed  the  case  upon  the 
calendar  of  the  court  for  trial  at  that  time.  Thereafter,  and  prior  to 
the  expiration  of  the  defendant's  time  to  serve  an  amended  answer, 
the  defendant  duly  served  an  amended  answer,  setting  up  usury  as 
a  new  and  separate  defense  to  the  action.  No  notice  of  trial  was  there- 
after served,  and  the  plaintiff  served  no  notice  of  motion  to  strike 
out  such  amended  answer.  The  plaintiff  thereafter,  in  the  absence  of 
the  defendant's  counsel,  moved  the  case  for  trial  and  obtained  the 
judgment  which  is  involved  on  this  appeal.  The  service  of  the  amend- 
ed answer  destroyed  the  original  issue  noticed  for  trial,  and  the  plain- 
tiflf  was  not  authorized  to  proceed  to  trial  without  serving  a  new  notice 
of  trial  and  filing  a  new  note  of  issue,  unless  he  could  first  get  rid  of 
the  amended  answer.   Ostrander  v.  Conkey,'20  Hun,  432;  Coler  v.. 
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Lamb,  19  App.  Div.  237,  46  N.  Y.  Supp.  117 ;  Ward  v.  Smith,  103 
App.  Div.  377,  92  N.  Y.  Supp.  1107.  In  Haskin  v.  Murray,  29  App. 
Div.  374.  61  N.  Y.  Supp.  544,  it  is  said: 

"If  it  shoald  be  made  to  appear  to  the  court,  under  section  542  of  the 
Code  of  Olvll  Procedure,  that  the  pleading  was  amended  for  the  mere  purpose 
of  delay,  and  that  the  adverse  party  will  thereby  lose  the  benefit  of  a  term 
for  which  the  cause  is  or  may  be  noticed,  the  amended  plradlng  may  be  strick- 
en out ;  but,  unless  such  amended  pleading  is  so  stricken  out  by  the  court,  the 
case  must  be  tried  upon  the  amended  pleadings,  and  can  only  be  placed  on 
the  calendar  after  a  notice  of  the  trial  of  the  issue  raised  by  the  amended 
pteadings  has  been  served,  and  the  note  of  issue  has  been  filed." 

In  New  York  Wire  Company  v.  Westinghouse  Company,  85  Hun, 
271,  33  N.  Y.  Supp.  1127,  it  is  said: 

**If  the  amended  answer  in  question  was  served  in  bad  faith,  simply  for 
the  purpose  of  delay,  the  Code  points  out  the  remedy,  which  a  party  aggrieved 
la  entitled  to  pursue.  He  may  have  It  stricken  out  upon  motion,  and  then  the 
action  proceeds  upon  the  original  pleading." 

The  case  of  Minrath  v.  Teachers'  Land  &  Improvement  Co.,  66 
Htm,  632,  21  N.  Y.  Supp.  205,  cited  by  the  respondent,  is  not  a  very 
weil-considered  case,  and  so  far  as  it  holds  that  the  court  may  pro- 
ceed to  'trial  upon  the  original  notice  of  trial  after  the  service  there- 
after of  an  amended  answer,  if  it  deems  such  amended  answer  to  have 
been  interposed  in  bad  faith,  must  be  deemed  to  be  overruled  by  the 
great  weight  and  number  of  the  authorities  to  the  contrary,  some 
of  which  luive  been  above  cited, 

Appended  to  the  brief  of  respondent's  attorney  is  his  affidavit  that 
the  court,  upcm  his  request  at  the  trial,  ordered  the  amended  answer 
to  be  stricken  out  as  having  been  interposed  for  delay.  This  affidavit 
forms  no  part  of  the  record,  and  cannot  be  considered  by  us;  and, 
even  if  it  could,  there  is  no  claim  therein  that  the  amended  answer  was 
stricken  out  upon  notice  to  the  plaintiff's  attorney,  and  it  could  not  be 
properly  stricken  out  without  such  notice,  and  the  judgment  entered 
on  motion  of  such  attorney  does  not  even  recite  that  it  was  stricken 
out. 

There  is  also  a  motion  made  by  the  plaintiff  to  dismiss  the  defend- 
ant's appeal  from  the  judgment  on  the  ground  that  it  was  taken  by 
default,  and  therefore  not  appealable.  This  motion  need  not  be  de- 
cided, as  we  have  reached  the  conclusion  that  the  judgment  must  be 
vacated. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  to  vacate  the  judgment  granted,  with  $10  costs,  and  with 
leave  to  the  appellant  to  withdraw  her  notice  of  appeal  from  the  judg- 
ment without  costs.  All  concur. 
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PEOPIiB  ex  rd.  STERLING  t.  SHERIFF  OF  NASSAU  COUNTT. 

(Supreme  Court,  Special  Term,  Kings  Gouuty.  August  6,  1908.) 

Gaming— Criminal  Resfonsibilitt— Common  Oaublino— Recobdiro  Bets. 
Pen.  Code,  {  351,  prOTidee  that  any  person  who  engages  In  bookmaklng, 
etc.,  or  who  keeps  any  place  with  books,  etc.,  for  recording  wagers,  or 
sells  pools  upon  the  result  of  any  contingency,  or  keeps  any  device  for  the 
purpose  of  recording  audi  wagers,  etc.,  Is  guilty  of  a  felony.  Rdator 
was  charged  with  betting  with  another  upon  the  result  at  a  game  of  golf 
abont  to  be  played  between  them,  and  recording  the  bet  on  a  card.  Hetd^ 
that  the  statute  applied  only  to  persons  who  engaged  In  recording  bets  as  a 
practice  or  business,  and  did  not  apply  to  ordinary  bets,  nor  the  making 
of  a  memorandum  of  such  bets,  that  not  being  a  crime  under  the  statute, 
and  the  statute  was  not  extended  or  enlarged  by  Laws  1908,  c.  506,  re- 
lating to  betting  and  bookmaklng  at  race  tracks;  that  chapter  simply 
having  applied  the  gambling  laws  to  gambling  at  race  tracks  as  well  as 
elsewhere. 

Habeas  corpus  by  the  people  of  the  state  of  New  York,  on  the  re- 
lation of  George  Sterling  against  the  sheriff  of  Nassau  county. 
Hearing  on  demurrer  to  the  return.  Relator  discharged. 

John  B.  Stanchfield,  for  relator. 

Franklin  A.  Coles,  Dist.  Atty.,  for  defendant. 

GAYNOR,  J.  That  every  judge  of  the  Supreme  Court  is  obliged 
to  issue  the  writ  of  habeas  corpus  on  application,  whether  he  wishes 
to  or  not,  and  is  subjected  by  statute  to  a  severe  penalty  for  refusing, 
is  in  itself  a  reason  why  members  of  the  bar  should  not  apply  for  it 
except  in  a  case_  of  necessity,  lest  the  writ  be  abused.  It  does  not 
seem  to  me  that  it  was  necessary  to  invoke  the  writ  in  this  case,  for  it 
is  quite  inconceivable  that  a  magistrate  would  rule  that  the  informa- 
tion against  the  relator  states  facts  which  constitute  a  crime,  and  hold 
him  for  trial. 

The  charge  against  the  relator  is  that  he  violated  section  351  of  the 
Penal  Code  by  making  a  bet  with  another  upon  the  result  of  a  game 
of  golf  about  to  be  played  between  them,  and  recorded  or  registered 
the  said  bet  on  a  card.  This  was  no  crime.  "Ordinary  betting  has 
never  been  made  a  crime."  People  v.  Stedeker,  IT'S  N.  Y.  57,  62, 
67  N.  E.  132.  The  law  has  never  descended  to  thrusting  its  nose  into 
the  personal  conduct  of  men  and  women  to  that  extent,  and  those  who 
try  to  make  out  that  it  has  only  tend  to  create  a  disrespect  for  it 
In  the  administration  of  the  laws  no  one  should  set  himself  up  as 
better  or  stricter  than  the  laws.  No  law  can  be  enforced  except  by 
public  c^inion,  and  wise  legislators  never  pass  a  law  which  lacks  pub- 
lic opinion  in  its  favor.  Such  laws  are  dead  letters,  except  as  they 
are  stirred  up  from  time  to  time  by  the  few  among  us  who  delight  in 
meddling  with  the  conduct  of  others,  or  to  levy  blackmail.  The  com- 
munity sheds  them  as  a  snake  sheds  its  skin.  All  that  the  last  Leg- 
islature did  in  respect  of  the  gambling  laws  was  to  make  them  apply 
inside  of  a  race  track  the  same  as  outside.  It  in  no  other  way  extend- 
ed or  added  to  the  said  laws.  Laws  1908,  c.  506.  As  to  the  writing 
of  a  memorandum  of  the  bet  on  a  card  b^  the  relator,  it  is  enough  to 
say  that  section  351  of  the  Penal  Code  is  confined  in  plain  terms  to 
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the  case  of  persons  who  engage  in  the  recording  or  registering  of  the 
bets  of  all  comers  as  a  practice  or  business.  That  is  common  gam- 
bling, or  aidii^  and  abetting  common  gamUing,  which  the  law  does 
not  tolerate.  The  diiference  between  it  and  ordinary  betting  is  too 
plain  to  call  for  words.  An  ordinary  bet  is  not  a  crime,  whether  made 
in  your  parlor,  or  on  a  golf  links  or  a  race  track,  nor  is  the  making  of 
a  note  or  memorandum  thereof ;  but  if  you  hold  yourself  out  to  bet 
and  bet  with  all  comers,  or  generally,  or  become  the  general  recorder 
of  such  bets,  or  of  bets  between  others,  you  are  guilty  of  a  crime. 
The  relator  is  discharged. 


(SO  MiBC.  Rflp.  96.) 

SIMPSON  V.  TRUST  CO.  OF  AMERICA. 

(Supreme  Court.  Si>eclal  Term,  New  York  County.   April.  1003.) 

1.  Wiixs— GoNSTsnonoir. 

The  court  cannot.  In  Interpreting  a  will,  be  deterred  from  arriving  at 
the  meaning  of  the  testator,  though  a  proper  constmctiwt  may  render 
the  will  hivalld. 

(Ed.  Note.— For  cases  In  poln^  see  Cent  Dig.  toL  4&,  Wills.  {  9S9.] 

2.  pEBPirr  uiTua— SuBPENsiozT  or  AnsoLtrrE  Ownebship. 

Testator  by  his  will  created  a  trust  In  favor  of  his  wife  for  life,  and  on 
her  death  in  favor  of  his  brother  and  sister  for  life,  and  on  the  death 
of  either  In  favor  of  the  survivor  for  life,  with  a  remainder  over  to  a 
nephew  and  niece  In  fee.  Held,  that  the  will  violated  the  statates  against 
perpetaltles,  and  the  trusts  and  also  the  remainder  are  void. 

Action  by  Julia  K.  Simpson  against  the  Trust  Company  of  Amer- 
ica to  construe  a  will.  Will  held  invalid. 
Judgment  affirmed  112  N.  Y.  Supp.  370. 

S.  Livingston  Samuels,  for  plaintiff. 

O'Brien,  Boardman  &  Piatt  (A.  B.  Boardman,  of  counsel),  for  de- 
fendant Trust  Co.  of  America. 

Wollman  &  WoUman  (Henry  Wolhnan,  of  counsel),  for  other  de- 
fendants. 

HENDRICK,  J.  This  is  an  action  for  the  construction  of  a  will. 
The  plaintiff  seeks  to  have  its  provisions  declared  void  as  suspending 
the  absolute  ownership  of  the  estate  for  more  than  two  lives  in  being. 
It  is  claimed  on  the  part  of  the  plaintiff  that  by  tlie  fourth  and  fifth 
paragraphs  of  the  will  the  testator  has  created  a  trust  in  one-third 
part  of  his  residuary  estate  in  favor  of  his  wife  for  life,  with  remainder 
as  to  one  half  thereof  to  his  brother  for  life  and  as  to  the  other  half 
thereof  to  his  sister  for  life,  and  with  remainder  upon  the  death  of 
either  brother  or  sister  to  the  survivor  of  them  for  life,  with  remainder 
over  to  a  nephew  and  niece  in  fee.  It  is  claimed,  too,  that  by  the  said 
paragraphs  the  testator  has  created  a  trust  in  the  other  two-thirds  of 
his  residuary  estate,  by  which  he  gives  a  life  estate  as  to  one-half 
thereof  eadi  to  his  brother  and  sister,  with  remainder  for  life  to 
the  survivor  of  them,  with  remainder  for  life  to  his  widow  in  case 
she  survived  said  brother  and  sister,  and  with  remainder  in  fee  to  the 
nephew  and  niece  before  mentioned.  If  the  fair  and  reasonable  con- 
struction of  the  will  sustains  either  or  both  of  said  contentions,  the 
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provisions  are  clearly  in  violation  of  the  statute.  The  legatees  and 
the  trust  company,  the  executor  of  the  will,  argue  for  a  different  con- 
struction. They  claim,  first,  as  to  the  one-third  in  which  a  life  estate 
is  created  in  favor  of  the  widow,  that  the  remainder  thereof  after  her 
death  is  given  to  the  brother  and  sister  in  equal  shares  absolutely,  and 
not  for  life.  The  language  of  the  will  does  not  sustain  this  conten- 
tion. It  is  as  follows : 

"And  oa  her  death  I  direct  eald  part,  so  set  apart  for  the  b«ieflt  of  my 
wife,  be  added  In  equal  portions  to  tbe  parts  or  shares  of  my  brothers  and 
my  sisters  me  snrvlThiff." 

The  shares  of  the  brother  and  sister  are  set  forth  in  the  same  para- 
graph as  life  estates  with  survivorship  for  life.  If  such  shares  are 
life  interests,  then  the  remainders  that  are  required  to  be  added  upon 
the  death  of  the  widow  to  the  shares  of  the  brother  and  sister  are 
also  life  interests.  On  the  death  of  the  widow,  one  half  of  the  remain- 
der of  her  one-third  is  given  to  the  brother  for  life,  and  the  other  half 
of  the  remainder  to  the  sister  for  life.  On  the  death  of  either  brother 
or  sister,  his  or  her  share  is  to  be  added  to  the  share  of  the  survivor^ 
and  held  by  such  survivor  for  life.  In  other  words,  the  one-half  of  the 
third  that  was  derived  from  the  widow  and  passed  through  the  pre- 
deceasin|;  brother  or  sister  to  the  survivor  constitutes  the  third  suc- 
cessive life  estate,  in  contravention  of  the  statute.  The  construction 
urged  by  the  legatees  is  a  strained  one,  and  manifestly  at  variance  with 
the  clear  intent  of  the  testator.  So,  too,  as  to  the  two-thirds  given  to 
the  brother  and  sister  for  life.  It  is  claimed  on  the  part  of  the  le^fatees 
that  the  fourth  paragraph  of  the  will,  providing  for  the  distribution  of 
the  said  two-thirds,  should  be  read  alone,  and  not  in  connection  with 
the  fifth  paragraph.  If  that  were  done,  it  would,  as  to  that  portion  of 
the  estate,  remove  the  question  of  invalidity,  as  it  would  limit  the  re- 
mainder upon  two  life  estates  only.  The  genera!  rules  of  construction 
require  that  every  part  of  the  will  should  be  given  force  and  effect.  The 
construction  urged  would  not  do  so.  Moreover,  it  leaves  incomplete  the 
general  intent  of  the  testator  as  gathered  from  the  whole  instrument — 
the  intent  to  provide  for  a  distribution  in  every  possible  contingency. 
If  the  fifth  paragraph  is  read  with  the  fourth,  the  testator's  plan  is 
made  complete;  but  it  is  also  made  invalid  as  against  the  statute. 

In  endeavoring,  however,  to  construe  a  will,  courts  cannot  be  de- 
terred from  arriving  at  the  meaning  of  the  testator  by  the  effect  that 
proper  construction  may  have  upon  it.  While  the  law  of  accruer,  as 
determined  by  the  courts  of  this  state,  would  help  the  view  of  the  leg- 
atees in  a  case  of  doubtful  meaning,  the  fair  and  reasonable  construc- 
tion of  all  the  provisions  of  the  will  favor  the  contention  that  there  is 
in  the  will  itself  the  explicit  command  of  the  testator  to  keep  the  estate 
intact  until  it  should  reach  the  nephew  and  niece.  The  will  speaks 
as  of  the  time  of  the  testator's  death ;  and  whether  or  not  it  violates 
the  statute  against  perpetuities  must  be  determined  as  of  that  date,  and 
not  by  any  subsequent  event.  Since,  then,  the  trusts  are  void  because 
in  violation  of  the  statute,  the  remainder  limited  thereon  to  the  nephew 
and  niece  is  void  also,  and  the  entire  disposition  is  invalid.  The  at- 
tempt of  the  testator  to  make  an  unlawful  and  invalid  disposition  of 
his  property  unfortunately  results  in  enforced  intestacy  in  this  case. 
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but  the  departure  from  his  intention  is  the  result  not  of  decree  but 
of  his  own  act.   Morton  Trust  Co.  v.  Sands,  123  App,  Div.  691.  107 
N.  Y.  Supp.  698. 
Submit  decision  in  accordance  herewith. 


<5B  HlK.  Bep.  104.) 

DAVIES  et  al.  v.  DAVIES  et  al. 
(Supreme  Oourt.  Special  Term,  New  York  County.    April,  1908.) 

1.  WHXB— COKBTBUCnOH— "C3HILIWBH." 

Tbe  word  "children,"  as  used  in  a  will,  means  descendants  in  the 
first  degree,  and  does  not  include  grandchildren,  In  the  absoice  of  satis- 
factory evidence  that  such  was  the  Intent  of  the  testator. 

tEd.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  49,  Wills,  S  1081. 

Tor  other  definitions,  see  Words  and  Phrases,  toL  2,  pp.  1115-1140; 
ToL  a  p.  7601.] 

2l  Same— BBNEFidABiEa. 

Testator,  who  was  survived  by  a  widow  and  six  children,  directed  that 
the  residuary  estate  should  be  held  In  trust  for  the  widow,  and  on  her 
death  that  it  should  be  divided  Into  as  many  shares,  "as  nearly  as  may 
be,  as  I  may  have  children  living  at  the  time  of  the  decease  of  my  said 
wife."  He  further  provided  that,  if  any  of  the  children  should  die 
without  lawful  Issue,  the  shares  set  apart  to  them  were  to  be  divided 
among  testator's  children  "then  sarrivlng."  All  of  tbe  children  survived 
the  widow.  Seli,  that  the  share  of  a  son  ot  testator,  who  died  without 
Issue  after  tiie  deatb  of  a  brother  and  sister  leaving  Issue,  goes  to  the 
BorvlTing  dilldrrai,  to  the  exclusion  of  the  grandchildren. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  49,  Wills,  {  1081.] 

Action  by  William  G.  Davies  and  Julia  T.  Davies,  trustees,  against 
William  Gilbert  Davies  and  others  to  construe  a  will.  Judgment  ren- 
dered. 

Davies,  Stone  &  Auerbach,  for  plaintiffs. 

Fernando  G.  Echeverria^  for  defendants  Henry  E.  and  Louisa  V. 

K.  Davies. 

Simpson,  Thatcher  &  Bartlett,  for  defendant  Samuel  Swift. 

Baldwin  &  White,  for  defendant  Martha  Swift  HolHster. 

James  C.  Kellogg,  guardian  ad  litem  of.  infant  defendants  Davies. 

CGORMAN,  J.  Henry  E.  Davies,  the  testator,  died  on  the  17th 
day  of  December,  1881,  and  was  survived  by  his  widow  and  six  chil- 
dren. By  his  will  he  provided  that  his  residuary  estate  was  to  be  held 
in  trust  for  his  widow  during  her  life ;  that  upon  her  death  the  same 
was  to  be  divided  into  as  many  shares  "as  nearly  equal  as  may  be  as 
I  may  have  children  living  at  the  time  of  the  decease  of  my  said  wife" ; 
that  the  income  of  each  share  was  to  be  paid  quarterly  to  the  child 
for  whom  it  might  be  set  apart  during  life,  "and  upon  the  decease  of 
either  of  said  children  leaving  issue,  then  to  transfer  and  convey  the 
share  of  such  child  so  dying  to  such  issue,  and  I  do  give  and  bequeath 
the  same  to  such  issue,  to  his,  her,  and  their  heirs,  forever.  In  case 
either  of  my  said  children  shall  die  leaving  no  issue,  then  I  give  and 
bequeath  the  share  set  apart  to  any  child  so  dying  to  my  children  then 
surviving,  to  be  divided  between  them,  share  and  share  alike."  Testa- 
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tor's  six  children  survived-  the  testator's  widow,  and  the  residuary  es- 
tate was  divided  into  six  shares,  one  for  each  of  his  children.  Testa- 
tor's eldest  son,  Henry  E.  Davies,  Jr.,  died  on  September  6,  1894, 
leaving  him  surviving  one  child.  Lu^  D.  Swift,  a  daughter  of  the 
testator,  died  on  February  4,  1897,  leaving  her  surviving  two  childroi. 
Francis  H.  Davies,  a  son  of  testator,  died  on  February  27,  1906,  with- 
out issue.  The  question  is  now  raised  as  to  the  disposition  to  be  made 
of  the  share  held  in  trust  for  him.  It  is  claimed  by  the  three  surviv- 
ing children  of  the  testator,  while  the  issue  of  the  two  deceased  chil- 
dren of  testator  assert  a  right  to  share  therein.  It  will  be  noted  that 
the  will  expressly  declares  Uiat : 

"In  case  either  of  my  said  (Alldren  slioold  die  leaving  no  Issue,  then  I 
give  and  bequeath  the  share  set  apart  to  any  child  so  dying  to  my  dilldrm 
then  surviving,  to  be  divided  between  them,  share  and  share  alike." 

The  expression  "then  surviving^'  indicates  the  gift  was  intended  to 
take  effect  in  favor  of  a  class  of  persons,  the  number  of  which  might 
be  reduced  by  death.  The  word  "children"  in  its  primary  significance 
means  descendants  in  the  first  degree  and  can  receive  no  other  coa- 
struction,  in  the  alienee  of  satisfactory  evidence  that  the  testator  in- 
tended it  to  include  grandchildren.  I^lmer  v.  Horn,  84  N.  Y.  516; 
Mullarky  v.  Sullivan.  136  N.  Y.  227,  32  N.  E,  762.  No  such  inten- 
tion is  apparent  in  the  testator's  will.  The  testator  plainly  and  un- 
equivocally declares  that  "in  the  event  of  one  of  my  children  dying 
without  issue  the  share  of  the  child  so  dying  shall  go  to  'my  children* 
then  surviving,  share  and  share  alike."  More  precise  language  could 
not  be  employed  to  effectuate  the  apparent  intention.  There  is  no 
doubt  or  ambiguity  present,  and  all  rules  of  testamentary  construc- 
tion must  yield  to  the  fundamental  principle  that  the  intention,  when 
clearly  expressed,  shall  prevail.  I  entertain  no  doubt  that  the  testator, 
in  the  use  of  the  expression  "in  case  either  of  my  said  children  should 
die,"  had  no  intenti<ni  to  embrace  grandchildren,  or  to  give  to  the  words 
"my  children"  any  other  than  their  primary  and  ordinary  meaning  or 
significance.  The  testator  was  an  experienced  lawyer,  and  was  fa- 
miliar with  technical  terms.  Throughout  the  will  he  frequently  used 
the  words  "children"  and  "issue"  in  contradiction  to  each  other, 
and  to  hold  that,  when  this  testator  used  the  expression  "my  children," 
he  meant  to  include  grandchildren,  is  to  defeat  his  testamentary  pur- 
pose explicitly  declared. 

This  conclusion  is  not  icuxmsistent  with  the  expression  of  the  tes- 
tator's desire  to  make  Uie  division  of  his  estate  equal  as  nearly  as  in 
his  judgment  was  proper.  This  expression  refers  to  the  original  divi- 
sion into  equal  shares  for  the  purpose  of  being  held  in  trust,  and  not 
to  the  ultimate  disposition  of  each  of  the  parts  upon  the  death  of  the 
first  beneficiary  without  issue.  We  are  not  to  inqi^re  into  the  rea- 
sons that  moved  the  testator,  but  he  may  have  deemed  the  provision 
made  in  the  primary  division  of  his  estate  ample  for  his  grandchildren, 
who,  in  each  instance,  take  the  original  share  set  apart  for  the  en- 
joyment of  their  parents  during  life,  and  that,  therefore,  he  may  well 
have  preferred  tiiat  in  the  event  of  one  of  his  children  dying  without 
issue  the  share  of  such  child  should  go  to  such  of  his  children  as 
might  be  alive  when  that  event  occurred.  Whatever  the  motive,  how- 
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ever,  there  is  no  ambiguity  in  the  language,  -and  nothing  to  indicate 
that  when  the  testator  said  "my  children"  he  intended  to  embrace 
his  grandchildren.  They  must,  therefore,  be  excluded  from  participa- 
tion in  the  share  of  Francis  H.  Davies. 
Judgment  accordingly. 


(69  Mlac:  Bep.  9B.) 

HASBRODGK  v.  KNOBLA.UCH  et  aL 
(Supreme  Goart,  Special  Term,  New  York  Coimty.    April,  190&) 

1.  Wills— OoNSTBUCTioN—NA'njME  ot  Esiatx. 

Testator  devised  his  entire  estate  to  hto  wife  for  life,  with  absolute 
power  of  disposal  of  the  Income  and  so  mncb  of  the  principal  aa  she 
might  think  necessary  for  her  support  Seld  not  an  absolute  gift  In  fee 
simple. 

[Ed.  Note^For  cases  In  point,  see  Gent  Dig.  tOL  49,  Wills,  t|  1885- 
1839,  1418-148a] 

2.  Saue— iDetibe  IV  Trvst. 

Testator  devised  his  estate  to  bis  wife  for  life,  the  remainder  to  his 
executors  in  trust  to  invest  a  certain  part  thereof,  the  income  to  be  paid 
testatw's  dau^ter  for  itfe^  and  on  her  death  without  Issue  the  principal 
to  be  paid  to  a  college,  to  be  invested  In  one  fund,  known  as  the  "B. 
Fund,*'  and  the  Income  to  be  applied  as  the  trustees  of  the  college  might 
deem  the  best  Held  not  to  create  a  trust  and  a  suggestion  that  the 
gift  should  be  kept  In  a  fund  known  as  the  "B.  Fund"  did  not  qualify 
the  absolute  gift 

8.  Same— Bequest  in  Chabitt. 

Where  testator  devised  bis  estate  to  hla  wife  for  life,  the  Income  to 
be  heirs  absolutely,  with  a  right  In  her  to  use  aa  much  of  the  principal 
as  might  be  necessary  for  her  support  the  portion  of  the  principal  which 
might  be  applied  to  her  support  being  uncertain,  and  the  remainder  being 
held  in  trust  for  her  daughter,  with  a  devise  over  to  a  college  on  the 
dai^bter's  death,  the  court  could  not  determine  what  portion  of  the 
estate  would  go  to  the  coU^  so  as  to  determtaie  the  amount  beyond 
whldi  It  could  not  take  the  bequest  but  on  the  termination  of  the  trust 
the  excess  would  be  treated  as  undisposed  pn^ierty  and  distributed  ac- 
cordingly. 

Action  by  Louis  B.  Hasbrouck  against  May  Aletta  Knoblauch  and 
others  to  construe  a  will.  Judgment  rendered. 

John  H.  Judge,  for  plaintiff. 

Kellogg  &  Rose,  for  defendant  Rutgers  College. 

B.  W.  B.  Brown,  for  defendant  Bookstaver. 

Noel,  Rembaugh  &  Barber,  for  defendant  Knoblauch. 

CyCORMAN,  J.  The  testator,  Henry  W.  Bookstaver,  died  on 
September  21,  1907,  survived  by  his  widow,  aged  72,  and  a  daughter 
the  defendant  Mary  A.  Knoblauch,  aged  33,  who  is  married,  but  with- 
out issue.  The  estate  of  the  testator  amounted  to  about  $100,000, 
and  by  paragra{^  !3  of  his  will  he  devised  his  entire  estate  to  his 
widow — 

"tar  her  use  and  behoof  during  her  natural  life,  she  to  have  absolute  control 
and  disposal  of  all  the  Income  to  be  derived  therefrom  and  so  much  of  the 
prhicipta  as  she  may  deem  necessary  for  her  comfortable  sustenance  and  sup- 
port" 
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Upon  the  decease  of  testator's  widow  the  estate  remaining  was  de- 
vised by  paragraph  3  of  the  will  to  his  executors  in  trust,  to  convert 
the  same  into  money  and  out  of  the  proceeds  to  set  apart  and  invest 
the  sum  of  $50,000 — 

*the  Income  of  which  they  are  to  pay  semiannually  to  my  daughter  May 
Aletta  Bookstaver,  dnrlng  her  lifetime,  and  after  ber  death  the  principal  to 
give  to  her  lawfol  Issue,  should  there  be  any,  share  and  share  alike.  If  my 
said  daughter  should  dte  without  lawful  Issue  her  surviving,  then  t  direct 
that  the  said  sum  of  $50,000  t>e  paid  to  the  trustees  of  Bu^rs  College,  In 
the  state  of  New  Jersey." 

The  fourth  paragraph  of  the  will  is  as  follows : 

"All  the  rest,  residue  and  remainder  of  my  estate,  real  and  personal,  I 
direct  my  said  executors,  as  soon  as  converted  Into  money,  to  pay  to  the  said 
trustees  of  Rutgers  Ctollege,  In  the  state  of  New  Jersey,  which  sum,  together 
with  the  $50,000  aforesaid,  should  the  same  come  to  said  trustees  under  the 
provisions  of  the  third  clause  of  this  will,  to  be  held  In  one  fund  to  be  known 
as  the  'Bookstaver  Fund,'  the  principal  thereof  to  be  Invested  and  reinvested 
as  occasion  may  require,  and  the  income  derived  therefrom  to  be  used  for 
such  pnrposes  as  the  trustees  may  deem  for  the  best  Interests  of  said  college." 

By  the  sixth  paragraph  of  his  will  the  testator  gave  his  executors — 

*'power  to  sell  any  and  all  of  my  real  estate  at  any  time  after  the  death  of 
my  said  wife,  or  with  her  consent  during  her  lifetime,  and  to  give  full,  ab- 
solute and  unconditional  conveyances  ther^or." 

It  is  claimed  on  belialf  of  the  defendants,  the  widow  and  daughter 
of  the  testator,  that  under  paragraph  2  of  the  will  the  widow  is  seised 
of  an  estate  in  fee,  that  the  trusts  over  in  favor  of  the  daughter  and 
Rutgers  College  are  void  for  repugnancy,  and  that  the  trusts  in  favor 
of  Rutgers  College  violate  the  rule  against  perpetuities  and  also  violate 
chapter  360,  p.  607,  of  the  Laws  of  1860,  which  prohibits  a  testator 
having  a  wife  or  child  from  leaving  to  charitable  or  educational  in- 
stitutions more  than  one-half  part  of  his  estate  after  payment  of  debts. 

The  defendants'  first  contention  is  without  merit.  The  will  ex- 
plicitly restricts  the  widow's  enjoyment  of  the  estate  "for  her  use 
and  behoof  during  her  natural  life."  She  has  absolute  control  and 
disposal  only  of  the  income  "and  so  much  of  the  principal  as  she  may 
deem  necessary  for  her  comfortable  sustenance  and  support."  These 
provisions  constitute  in  no  sense  an  absolute  gift  in  fee  simple.  On 
the  contrary,  they  are  in  direct  antagonism  to  such  a  claim,  and  the 
rule  that,  where  an  absolute  power  of  disposal  is  given  to  the  first 
legatee,  a  remainder  over  is  void  for  repugnancy  has  no  application. 
The  use  of  the  corpus  of  the  estate  is  confined  to  a  special  purpose, 
namely,  the  widow's  "comfortable  sustenance  and  support,  and  if 
not  required  for  that  purpose  the  widow  has  no  power  to  appropriate 
it  to  anv  other.  Smith  v.  Van  Ostrand,  64  N.  Y.  278;  Rose  v. 
Hatch,  12.J  N.  Y.  427,  26  N.  E.  467.  A  life  estate  expressly  created 
will  not  be  converted  into  a  fee  by  inference  or  implication,  or  any 
language  which  falls  short  of  a  positive  direction.  30  Am.  &  Eng. 
Encyc.  of  Law,  750. 

The  rule  against  perpetuities  is  not  offended  by  the  bequest  to  Rut- 
gers College.  No  trust  was  attempted  to  be  created  in  that  connection, 
and  the  references  to  the  college  in  paragraphs  3  and  4  clearly  im- 
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port  an  absolute  gift  of  the  corpus.  In  paragraph  3  it  is  expressly 
declared  without  qualification  that  in  the  event  of  the  testator's  daugh- 
ter dying  without  issue  the  $50,000  set  apart  for  her  use  in  her  Bfe 
shall  be  paid  to  Rutgers  College.  After  providing  for  the  widow's 
life  estate  and  the  setting  aside  of  the  fund  for  the  benefit  of  his  daugh- 
ter during  her  life,  the  testator,  in  the  fourth  clause  of  his  will,  direct- 
ed his  executors  "to  pay  to  the  said  trustees  of  Rutgers  College,  in  the 
state  of  New  Jersey,"  the  remainder  of  his  estate.  The  suggestion 
in  this  clause  of  the  will  that  the  gifts  to  Rutgers  College  shall  be 
known  as  the  "Bookstaver  Fund,'*  and  that  the  principal  be  invested 
and  the  income  applied  as  the  trustees  of  the  college  may  deem  best, 
was  apparently  not  intended,  and  should  not  be  permitted,  to  limit  or 
qualify  the  absolute  gift  Such  a  request  or  suggestion  cannot  be 
construed  as  raising  a  trust,  and  when  the  words  of  request  are  not 
(^rative  as  a  trust  the  legatee  takes  unconditionally.  Manice  v. 
Manice,  43  N.  Y.  303,  387,  388;  Farmers'  Loan  v.  Shaw,  56  Misc. 
Rep.  306,  107  N.  Y.  Supp.  337.  The  college,  under  its  charter  and  the 
laws  of  New  Jersey,  has  capacity  to  take  gjifts  of  real  and  personal 
property,  and  to  hold  the  same  in  trust  for  the  use  of  the  institution, 
and  such  an  institution  may  acquire  property  by  bequest  from  a 
citizen .  of  this  state.    Chamberlain  v.  Chamberlain,  43  N.  Y.  434. 

While  the  bequest  to  the  college  falls  within  chapter  360,  p.  607, 
of  the  Laws  of  1860  (Amherst  College  v.  Ritch.  151  N.  Y.  283,  45 
N.  E.  876.  37  L.  R.  A.  306;  Chamberlain  v.  Chamberlain,  supra; 
Hollis  v.  Drew  Seminary,  95  N.  Y.  166 ;  Matter  of  Teed,  59  Hun, 
63,  13  N.  Y.  Supp  642)  it  is  not  asserted,  however,  that  the  share  in- 
tended for  the  college  under  the  primary  division  of  the  estate  will 
exceed  one-half  of  the  testator's  estate  and  only  in  the  uncertain  event 
of  the  testator's  daughter  dying  without  issue  is  it  possible  for  the  gifts 
to  the  college  to  exceed  50  per  cent,  of  the  estate.  The  portion  of  the 
corpus  which  may  be  applied  to  the  widow's  support  during  her  life- 
time, in  addition  to  the  income,  is  quite  unt^rtain,  and  tmtil  her  death 
and  the  decease  of  her  daughter  it  will  be  impossible  to  ascertain  what 
portion  of  the  estate,  if  any,  will  ultimately  go  to  the  college.  If  the 
bequests  to  the  college  should  exceed  one-half  of  the  estate  as  of 
the  death  of  the  testator,  or  the  equivalent  at  the  death  of  the  life  ten- 
ants, the  excess  will  necessarily  be  treated  as  undisposed  of  property 
and  be  distributed  accordingly.  The  impossibility  of  determining  at 
this  time  the  value  of  the  gift  to  the  college  appears  to  be  recognized 
by  the  defendants ;  but  it  is  claimed,  nevertheless  that  the  computa- 
tion should  now  be  made  fixing  the  amount  beyond  which  the  col- 
lege will  not  be  permitted  to  take.  The  court,  however,  can  per- 
ceive no  reason  for  doing  so  at  this  time.  The  excess,  subject  to  the 
life  provisions,  would  not  necessarily  go  to  the  widow  and  daughter 
as  next  of  kin  and  heirs  at  law.  The  $50,000  fund  held  for  the  bene- 
fit of  the  daughter  during  life  is  to  go  to  her  children,  if  any,  who 
survive  her.  Although  there  has  been  no  issue  of  her  marriage,  it 
cannot  be  assumed  that  she  will  not  be  survived  by  children.  The  un- 
certainty of  that  event  and  the  conceded  impossibility  of  now  ascertain- 
ing the  precise  value  of  the  gift  to  Rutgers  College  make  the  desired 
computation  quite  impracticaUe,  as  well  as  wholly  unnecessary,  and 
U3N.7.8.— U 
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under  the  circumstances  it  should  not  be  undertaken.  Rich  v.  Tif- 
fany, 2  App.  Div,  28,  87  N.  Y.  Supp.  330.  As  stated  above,  the 
widow's  control  of  the  estate  is  expressly  limited  to  the  income  and  so 
much  of  the  c<»pus  as  may  be  reasonably  necessary  for  her  support, 
and  it  is  apparent  that  the  testator  intended  that  the  executors  named 
in  the  will  should  act  as  co-trustees  of  all  the  property  with  the  widow 
during  her  lifetime.  Ward  v.  Ward,  105  N.  Y.  73,  11  N.  E.  373 ; 
Matter  of  McDougall,  141  N.  Y.  21,  35  N.  E-  961. 

It  follows  that  all  the  objections  are  overruled,  and  there  should 
be  judgment  accordingly. 


<69  Mlse:  107.) 

BLAIB  T.  KEBSB  et  aL 

(Bnprone  Oourt,  Special  Term,  New  York  County.   April,  1006.) 

1.  Wills— CoKSTBucnoN— Debts  Dub  bt  TxaAxax, 

A  will  provided  for  the  creatloD  of  a  trust  fund,  the  Income  to  be 
paid  to  testator's  wife  for  life,  and  at  ho-  death  to  be  divided  amraig  the 
children  living  or  the  children  ot  any  deceased  child,  and  that  the  residue 
of  the  estate  should  be  divided  amoDg  his  children  or  the  children  of  any 
deceased  child.  Paragraph  7  provided  that  the  debts  of  any  child 
should  be  deducted  from  Its  Interest,  except  those  of  one  son,  who  was 
not  to  be  liable  for  any  such  Indebtedness  over  his  share.  After  charing 
each  of  the  parties  entitled  to  the  residuary  estate  with  the  debts  In 
the  settlement  of  the  estate  not  withbi  the  tmat  fund,  such  son  was 
allowed  a  sum  over  the  amounts  allowed  any  of  the  other  children  as 
legatees  because  of  such  exemptions.  Held  ttiat,  <»i  the  distribution  of 
the  prln<dpal  of  the  trust  fund  after  the  deatti  of  the  widow,  the  share 
of  such  son  was  subject  to  the  deduction  of  the  amount  of  his  debt  due 
his  father,  bo  far  as  that  Indebtedness  was  not  satisfied  by  the  applicatl(Hi 
of  the  letter's  distributable  share  at  the  time  of  the  provisional  settle* 
ment  of  the  estate  in  the  Surrt^te's  Court. 

[Bd.  Note.— For  cases  in  point,  see  Gent  Dig.  toI.  49,  Wills.  |  1794.] 

Z  SAHE— DlSOBIFTIOn  OF  Imoatob. 

Where  a  will  provided  for  a  creation  of  a  trust  fund,  the  Income  to 
be  paid  to  testator's  widow  for  life,  and  at  her  death  to  testator's  chil- 
dren, If  living,  but  on  the  death  of  any  of  them  b^ore  the  widow  his 
share  to  go  to  any  lawful  child,  otherwise  to  testator's  surviving  chlldrai, 
and  If  there  were  no  surviving  children  then  to  his  lawful  grandchildren, 
a  great-grandchild,  whose  mother  and  grandfather  both  died  before  teih 
tator's  widow,  took  no  Interest  in  the  trust  fond. 

[Ed.  Note.— ror  cases  in  point,  see  Gent.  Dig.  vol.  49,  Wills,  1 1082.] 

Action  by  Charles  H.  Blair,  trustee,  against  Richard  P.  Keese  and 
others,  to  construe  a  will.  Judgmait  rendered. 

Ezra  C.  Blair,  for  plaintiff. 

Halstead  Scudder,  for  defendant  Sidmon  T.  Keese. 
Samuel  lliome,  Jr.,  gtiardisLn  ad  litem,  for  defendant  Zillah  Hic- 
kox. 

Davies,  Stone  &  Auerbach,  for  other  defendants. 

BISCHOFF,  J.  Peter  Keese  died  in  the  year  1875,  leaving  a 
last  will  and  testament,  the  construction  of  which  is  the  subject  of  this 
action,  and  leaving  him  surviving  his  wife,  Malinda  A.  Keese,  and 
four  diildren,  Samuel  T.  Keese,  Richard  P.  Keese,  Sidmon  T.  Keese, 
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and  Julia  A.  Keese.  The  fourth  paragraph  of  the  wUl  provided  for 
the  creation  of  a  trust  fund  of  $30,000,  the  income  to  be  paid  to  the 
widow  during  her  life;  and  in  the  sixth  paragraph  the  testator  di- 
rected the  disposal  of  the  principal  of  this  fund  as  follows : 

"Tbe  $30,000  before  named  to  be  Telnvested  for  the  ben^t  of  mj  eaid 
wife  I  also  give,  devise  and  bequeath  at  the  time  of  her  decease  to  my  said 
children  In  equal  shares  providing  they  shall  be  then  living.  But,  In  case  of 
the  decease  of  any  of  them  befcnre  that  time,  his  or  bex  share  shall  descend 
to  his  or  her  lawful  child  or,  If  more  than  <me  sach  child,  to  than  la  equal 
shares,  If  there  are  none  then  to  my  snrviTlng  children  In  snch  shares,  if 
there  are  no  surviving  children  then  to  my  lawful  granddiUdren  in  equal 
shares.*' 

By  the  fifth  paragraph  of  the  will,  the  residuary  estate  was  dis- 
posed of  as  follows : 

"The  residue  and  remainder  of  my  estate  of  whatsoever  kind  real  or  per- 
sonal 1  give,  devise  and  bequeath  In  equal  shares  to  my  children  Samuel  T. 
Keese,  Blchard  P.  Keese,  Sidmon  T.  Keese  and  Julia  A.  Keese,  provided  they 
shall  be  then  lirinf;.  But  In  case  of  the  decease  of  any  of  them,  his  or  her 
share  shall  descend  to  his  or  her  lawful  chUd  or  if  more  than  one  such  child 
to  them  in  equal  shares ;  If  there  are  none,  then  to  my  surviving  children  in 
the  same  shares." 

Paragraph  7  of  the  will  contains  the  following  provision : 

"I  order  and  direct  that  all  indebtedness  of  my  childr^  to  me  at  the  time 
of  my  decease  as  evidenced  by  my  book  accounts  and  othra  evidence,  whether 
the  same  would  otherwise  be  barred  by  statute  limitation  or  not,  with  the 
interest  which  shall  then  accrue  thereon,  shall  be  considered  a  part  of  my 
estate  and  be  accounted  for  In  the  division  thereof  and  of  the  whole  thereof, 
so  that  no  one  shall  ultimately  receive  any  port  until  the  others  have  all 
received  equal  to  his  or  her  Indebtedness;  and.  If  there  should  be  any  sudh 
iudebtednesB  of  any  one  over  his  or  her  share.  It  shall  remain  a  claim  due 
to  my  estate  to  be  collected  and  divided  in  the  manner  hereinbefore  provided 
and  as  nearly  equal  as  may  be ;  except  that  my  son,  Sidmon  T.  Keese  before 
named,  on  account  of  his  past  poor  success  in  business  and  losses  by  Are, 
etc.,  shall  not  be  liable  for  any  such  indebtedness  over  his  share,  but  shall 
be  entirdy  exempt  therefrom." 

All  four  children  were  alive  at  the  time  of  the  testator's  death; 
but  before  the  death  of  Malinda,  the  widow,  two  of  these  children  bad 
died,  viz.,  Sidmon  T.  Keese,  who  left  him  surviving  the  present  de- 
fendant Sidmon  T.  Keese,  and  Samuel  T.  Keese,  who  died  leaving  five 
surviving  children,  four  of  whom  are  parties  defendant.  The  fifth 
child  of  Samuel — Zaydee  B.  Hickox — died  before  the  death  of  the 
life  tenant,  Malinda,  leaving  one  child,  who  is  the  present  defendant 
Zillah  Hickox.  In  an  accounting  proceeding,  instituted  in  the  Sur- 
rogate's Court,  which  involved  the  settlement  of  the  accounts  of  the 
executor  in  the  matter  of  the  distribution  of  the  residuary  estate  after 
the  creation  of  the  $30,000  trust  fund,  it  appears  that  Sidmon  T.  Keese, 
the  father  of  the  present  defendant  Sidmon,  was  indebted  to  the  tes- 
tator in  a  considerable  sum,  and  that,  after  charging  each  of  the  par- 
ties entitled  to  the  residuary  estate  with  his  or  her  debts  to  the  tes- 
tator, Sidmon  (the  elder)  was  allowed  $6,873.79  over  and  above  the 
amounts  allowed  any  of  the  other  children  as  legatees  under  the  will, 
because  of  the  exemption  in  his  favor  by  the  seventh  paragraph  of  the 
will,  above  quoted-  The  first  question  for  construction  is  whether, 
upon  the  distribution  of  the  principal  of  the  $30,000  trust  fund,  the 
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directions  of  paragraph  7  of  the  will  are  to  apply>  and,  if  so,  whether 
the  indebtedness  due  from  Sidmon  T.  Keese  to  his  fa&er,  the  testator, 
is  to  be  chaii^ed  against  the  share  coming  to  the  defendant  Sidmon, 
the  testator's  grandson. 

I  think  it  must  be  held  that  the  indebtedness  is  chargeable  against 
this  defendant's  share.  Equality  as  among  all  the  children  of  the 
testator  is  the  apparent  aim  and  purpose  of  the  will;  and  the  only 
exception  to  the  carrying  out  of  this  general  scheme  of  equality  is 
expressed  to  be  in  favor  of  his  son  Sidmon,  so  far  as  to  release  him 
from  a  claim  on  the  part  of  the  estate,  if  his  share  should  be  less  than 
the  amount  of  his  total  indebtedness.  That  the  charging  of  debts 
against  the  shares  of  all  these  children  was  not  to  be  confined  to  the 
purposes  of  a  distribution  of  the  residuary  estate  alone,  appears  not 
only  from  the  general  scheme  of  the  will,  but  from  the  particular 
words  used  in  paragraph  7,  which  provide  that : 

"All  Indebtedness  of  my  children  to  me  *  *  *  ^etfaer  the  same  would 
otherwise  be  barred  by  statute  limitation  or  not  •  •  •  shall  be  considered 
a  part  of  my  estate  and  be  aeconnted  for  In  the  division  thereof  and  of  the 
whole  thereof,  so  that  no  one  shall  ultimately  receive  any  part,"  etc; 

These  words,  which  refer  to  the  whole  estate  and  to  its  ultimate 
distribution,  were  employed  by  the  testator,  after  he  bad  provided  for 
the  creation  of  the  trust  fund,  for  the  distribution  of  the  residtiary  es- 
tate, and  for  the  distribution  of  the  principal  of  the  trust  fund  upon 
the  termination  of  the  life  estate;  and  the  only  reasonable  construction 
is  that,  in  the  testator's  intention,  the  debts  due  from  his  children  were 
to  be  taken  into  account  for  the  purposes  of  any  distribution  of  the 
property  of  which  he  died  possessed.  In  this  view,  the  share  of  the 
present  defendant  Sidmon  is  subject  to  the  deduction  of  the  amount 
of  the  indebtedness  of  his  father,  so  far  as  that  indebtedness  was  not 
satisfied  the  application  of  the  latter*s  distributable  share  at  the  time 
of  the  accounting  in  the  Surn^ate's  Court.  Nothing  in  the  will  evi- 
dences an  intention  to  give  a  grandchild  more  than  a  child  would 
have  received  if  living  at  the  time  of  the  ultimate  distribution,  and  such 
a  result  would  be  wholly  out  of  harmony  with  the  scheme  of  equality 
adopted  throughout  the  will.  The  difference  of  $6,873.79,  which  was 
allowed  to  Sidmon  (the  elder)  over  and  above  the  amounts  received  by 
the  four  other  children,  was  necessarily  allowed  to  him  at  that  time, 
because  there  was  no  present  share  in  the  distribution  to  cover  it,  and 
he  was  exempted  from  any  claim  to  the  excess  because  of  the  direc- 
tions contained  in  the  will.  The  settlement  of  the  accounts  at  that 
time  in  no  way  involved  a  determination  as  to  the  rights  of  the  parties 
in  the  distribution  of  the  principal  of  the  trust  fund;  and  it  results 
that  at  the  present  time,  when  the  question  is  originally  presented,  the 
indebtedness  still  due  is  to  be  taken  into  account  for  the  purposes  of 
the  orderly  distribution  which  the  testator  contemplated. 

The  remaining  question  is  whether,  under  the  sixth  paragraph  of 
the  will,  the  defendant  Zillah  Hickox,  a  great-granddaughter  of  the 
testator,  is  entitled  to,  receive  any  part  of  the  share  in  the  principal  of 
the  trust  fund,  so  far  as  that  share  descends  from  the  testator's  deceas- 
ed son,  Samuel  T.  Keese.  By  this  sixth  paragraph,  no  interest  in  re- 
mainder vested  in  the  children  of  the  testator  as  to  the  trust  fund,  ex- 
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cept  in  the  event  that  they  should  be  living  at  the  time  of  the  death  of 
the  life  tenant,  or,  if  not  then  living,  in  me  case  that  those  dying  left 
children  who  survive  the  life  tenant.  Except  so  far  as  there  was  a  sur- 
vivor coming  within  the  designation  employed  in  this  sixth  paragraph, 
it  is  apparent  that  tiiere  was  no  vesting  of  an  interest  in  any  particu- 
lar case.  Now,  as  to  this  infant  defendant,  it  appears  that  her  grand- 
father, Samuel  T.  Keese,  a  son  of  the  testator,  died  before  the  life 
tenant,  and  so  before  any  estate  in  remainder  had  vested  in  him. 
This  defendant's  mother  also  died  before  the  life  tenant;  and,  ac- 
cording to  the  second  sentence  of  the  sixth  paragraph  of  the  will,  the 
share  of  Samuel  had  descended  to  her  (the  mother).  But  upon  her 
death  the  share  so  vested  apparently  devolved  upon  the  surviving  chil- 
dren of  the  testator,  since  she,  a  grandchild  of  the  testator,  luid  no 
interest  which  survived  her  death,  in  the  event  that  there  were  chil- 
dren of  the  testator  who  might  take.  That  tiiis  was  the  scheme  of 
survivorship  which  the  testator  had  in  mind  is  rendered  perfectly  clear 
by  the  concluding  words  of  paragraph  6  which  definitely  stop  the  suc- 
cessorship  in  any  share  at  grandchildren  of  the  testator.  The  defend- 
ant Zaydee  B.  Hickox,  being  a  great-grandchild  whose  mother  and 
whose  grandfather  both  predeceased  the  life  tenant,  took  no  interest, 
therefore,  in  the  distribution  of  this  trust  fund. 

Form  of  decision  and  judgment  in  accordance  with  this  opinion  may 
be  presented  upon  notice  of  settlement 

Judgment  accordingly. 


(127  App.  Div.  455.) 

AHERtOAN  DISTRIOr  TELEGRAPH  CX>.  T.  WOODBURT  «t  al.,  State 

Board  of  Tax  Com'rs. 

(Supreme  Court,  Appellate  Division,  Third  D^Kirtmrait.   June  18,  190a) 

Taxation— AssEasuEitT  or  Fbanchisbs— Bxpobtb  to  State  Boabd  or  Tax 
(^ifuissioNEB9— Right  or  Boabd  to  Allow  Insfeotion. 

Tax  Law,  §  43,  added  to  LawB  1886,  p.  795,  c.  908,  by  Laws  1889,  p. 
1591,  c.  712,  requires  every  person,  etc.,  subject  to  taxation  ou  a  special 
franchise,  to  make  a  written  report  to  the  state  board  of  tax  commis- 
sioners, describing  fully  every  special  franchise  possessed  by  such  person, 
together  with  any  other  Information  required  by  the  board ;  such  reports 
to  be  made  under  oath,  and  a  penalty  being  imposed  for  failure  to  make 
them.  PlaintllT  corporation  sought  to  enjoin  the  state  board  of  tax 
commissioners  from  mflklng  public  its  reports.  Held,  that  the  statute  ne- 
ther authorised  nor  prohibited  publishing  such  reports,  and  hence  the 
oommlssdon  could  exhibit  them  to  any  one  having  a  legitimate  interest  in 
inspecting  them,  and  should  deny  inspection  thereof  for  improper  pur- 
poses, whether  or  not  such  inspection  could  be  had  being  in  the  discre- 
tion of  the  board. 

Appeal  from  Special  Term,  Albany  County. 

Suit  by  the  American  District  Telegraph  Company  against  Egbert 
E.  Woodbury  and  others,  constituting  the  state  board  of  tax  commis- 
sioners of  the  state  of  New  York,  to  restrain  defendants  from  dis- 
closing any  reports  made  to  them  under  the  tax  law.  From  an  order 
denying  a  motion  for  an  injunction  pendente  Ute,  and  from  an  inter- 
locutory judgment  on  demurrer  to  the  complaint,  plaintiff  appeals. 
Order  and  judgment  affirmed. 
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Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Elbridge  L.  Adams,  for  appellant. 

William  S.  Jackson,  Atty.  Gen.,  and  Timothy  I.  Dillon,  Deputy  Atty. 
Gen.,  for  respondents. 

CHESTER,  J.  The  plaintiff  seeks  by  this  action  to  restr^n  the 
defendants,  constituting  the  state  board  of  tax  commissioners,  from 
disclosing  the  reports  made  or  hereafter  to  be  made  by  the  i^ntiff, 
under  section  43  of  the  tax  law  (added  to  Laws  1896,  p.  795,  c.  908, 
by  Laws  1899,  p.  1591,  c.  712),  to  the  defendants,  for  the  purpose 
of  enabling  them  to  determine  the  value  of  the  plaintiff's  special 
franchises  in  order  to  assess  the  same.  The  statute  in  question  re- 
quires that: 

"Every  person,  copartnership,  association  or  corporation,  subject  to  taxa- 
tion on  a  special  franchise,  shall  •  •  •  make  a  written  report  to  the 
state  board  of  tax  commlsstoners,  containing  a  full  description  of  every 
special  franchise  [>osseesed  or  enjoyed  by  such  person,  copartnership,  associa- 
tion or  corporation,  •  •  •  together  with  any  other  Information  relating 
to  the  valne  of  such  special  franchise  required  by  the  gtate  board." 

And  the  section  further  provides  that  the  state  board — 
"may,  from  time  to  time,  require  a  further  or  supplemental  report   •   •  * 
containli^  Information  and  data  upon  such  matters  as  It  may  specify.** 

Hiese  reports  are  required  to  be  made  under  oath  to  the  effect  that 
the  statements  contain^  therein  are  true,  and  the  board  is  authorized 
to  prepare  blanks  to  be  used  in  making  such  reports,  and  a  penalty  is 
imposed  for  the  failure  to  make  them.  The  plaintiff  insists  that  there 
is  no  warrant  in  law  for  making  its  reports  public,  and  that  to  permit 
this  to  be  done  would  work  an  irreparable  injury  in  its  business,  and 
would  be  against  public  policy. 

The  tax  law  itself  does  not  contain  any  provisions  either  authoriz- 
ing or  prohibiting  the  publicity  of  any  reports  required  to  be  made. 
There  is  no  provision  in  the  law  that  the  reports  shall  be  private  or 
confidential,  nor  is  there  any  provision  that  they  shall  be  public  or 
open  to  the  inspection  of  any  one  who  desires  to  see  them.  The  sub- 
ject-matter has  not  been  covered  in  the  statute  in  one  way  or  another. 
The  fact  is  pointed  out  in  the  appellant's  brief  that  several  of  the 
states  have  enacted  statutes  requiring  reports  of  a  kindred  character 
to  be  kept  private.  While  this  may  indicate  the  tendency  of  public 
sentiment  in  that  direction,  it  also  indicates  that  such  states  have  deem- 
ed it  necessary  to  enact  laws  to  accomplish  that  result.  This  would 
also  seem  to  be  a  cogent  argument  that  the  plaintiff's  grievances  should 
be  addressed  to  the  Le^slature,  rather  than  to  the  courts,  which  .pos- 
sess no  legislative  power.  No  aid  is  furnished  by  the  citation  of  deci- 
sions in  other  states  in  cases  which  have  arisen  there  under  the  stat- 
utes referred  to.  The  defendants  are  public  officers,  charged  with  im- 
portant public  duties,  yet  I  cannot  believe  that  the  reports  whicli  are 
required  to  be  made  to  them  under  the  tax  law  are  public  records  in 
the  sense  that  documents  are  which  are  required  by  law  to  be  filed  or 
recorded  in  public  offices.  They  could,  I  think,  properly  exhilMt  these 
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reports  to  any  one  who  could  convince  them  that  he  had  a  legitimate 
interest  in  inspecting  them.  So,  too,  I  think  they  could  and  should 
deny  inspection  of  them  to  persons  desiring  to  see  them  for  the  purpose 
of  prying  into  the  business  secrets  of  a  rival,  or  for  idle  curiosity,  or 
for  any  other  improper  purpose.  The  matter  is  left  wholly  within  their 
control. 

The  statute  being  silent  on  the  question,  the  defendants,  who  are 
responsible  for  the  due  administration  of  their  office,  may,  in  the  ex- 
ercise of  a  wise  discretion,  either  withhold  or  permit  the  inspection  or 
disclosure  of  these  reports,  depending  upon  whether  they  can  be  con- 
vinced that  such  inspection  or  disclosure  is  for  a  l^itimate  purpose  or 
not.  For  these  reasons,  the  court  should  not  enjoin  the  defendants 
from  allowing  any  inspection  or  disclosure  of  these  reports,  because 
whether  any  ought  to  be  allowed  or  not  should  be  determined  by  them 
in  the  proper  discharge  of  their  public  duty,  having  regard,  of  course, 
to  the  purpose  for  which  they  were  required  and  made.  I  think  the 
order  made  by  the  learned  court  at  Special  Term,  denying  the  injunc- 
tion pendente  lite  and  granting  an  interlocutory  judgment  sustaining 
the  demurrer  to  the  complaint  for  insufficiency,  was  proper,  and 
should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements,  and  the  inter- 
locutory judgment  should  be  affirmed,  with  costs.  All  concur. 


(Supreme  Court,  %>eclal  Term,  New  York  Gowity-  Angnst  1^  1908.) 

1.  iRSAin:  PeBSORS— GTTABDIAnSUIF— AoCOnNTIHO  BT  COUHITTEE. 

On  motion  by  the  committee  of  the  estate  of  an  Incompetent  for  Ins  trac- 
tions as  to  payment  of  certain  Items,  it  appeared  that  the  RBsets  of  the 
eetate  were  $366,000,  Including  furniture,  etc.,  leaving  securities  of  the 
market  value  of  $320,000,  yielding  an  Income  of  $21,000  yearly,  with  cash 
In  hand  about  $200,  and  that  there  would  be  dne  tbs  committee  In  sev- 
eral months  $4,000  allowed  by  the  court,  and  the  only  probable  Income  in 
the  near  fntore  was  some  $1,700,  leaving  a  deficit  of  $10,000.  About 
$23,000  has  been  allowed  the  committee  within  eight  months  by  orders 
of  the  court.  Tlie  bulk  of  the  estate  consists  of  stock  In  a  coal  company, 
paying  bimonthly  dividends,  recently  decreased  from  1%  per  cent,  to  1 
per  cent  The  Incompetent  was  probably  incurable,  but  her  bodily 
health  was  good.  Held,  that  as  the  estate,  if  carefully  managed,  would 
yldd  an  Income  sufficient  for  every  comfort  until  the  deatii  or  recovery 
of  the  Incompetent,  the  principal  of  Uie  estate  should  not  be  Impaired 
while  It  produced  Its  present  Income,  or  until  there  was  a  snbstiEmtlal 
fiillure  of  Income. 

2.  Bahb— AccotnmNG  bt  Coiiiiittbb. 

In  settlement  of  the  accounts  of  the  committee-  of  an  Incompetent, 
the  lease  on  certain  premises  should  be  surrendered,  the  incompetent 
having  been  taken  to  another  place  for  treatment ;  the  purchase  price  of 
an  automobile,  the  necessity  for  which  was  not  shown,  should  not  be 
allowed :  attorney's  fees  for  removing  a  committee  of  the  estete  should 
not  be  allowed,  an  appeal  in  the  proceedings  therein  being  still  pending; 
attorney's  and  physicians'  fees  Incurred  in  removing  the  incompetent 
from  one  dwelling  place  to  another  should  not  be  charged  to  either  the 
principal  or  the  Interest  of  the  estate,  It  not  appearing  tiiat  the  welfare 
of  the  Inctnnpetent  was  subserved  by  the  proceedings ;  and  the  allowance 
to  tbe  cranmlttee  of  the  perscm  should  be  reduced  fTom  $1,300  to  $1,000 
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a  month,  on  shrinkage  of  Income,  but  the  committee  of  the  estate  should 
be  relDibursed  for  rental  of  a  house  for  the  incompetent  during  the  term 
Buch  rental  was  authorized  by  a  prior  order  of  court 

In  the  matter  of  Blanche  L.  Andrews,  an  incompetent  person.  On 
motion  by  the  acting  committee  of  the  estate  for  instruction  as  to  the 
payment  of  certain  claims.  Claims  directed  to  be  paid  as  stated^  and 
order  to  be  settled  on  notice. 

See  111  N.  Y.  Supp.  417. 

John  F.  Devlin,  for  petitioner. 

William  M.  Seabury,  for  Constant  A.  Andrews. 

Cornelius  J.  Sullivan,  special  guardian. 

DAYTON,  J.  Motion  by  acting  committee  of  the  estate  for  instruc- 
tions as  to  the  payment  of  $7,223.30,  as  follows: 

"(1)  Expenses  Incurred  and  paid  by  the  committee  of  the  person  for  sup- 
port of  Incompetent  and  her  household.  Including  portion  of  rental  of  No. 
737  Madison  avenue  prior  to  December  1,  1907,  paid  by  committee  of  persoOt 
and  for  which  he  has  not  been  reimbursed,  $1,061.15. 

"(2)  Automobile  purchased  by  Constant  A.  Andrews,  as  committee  of  the 
person,  prior  to  December  1,  1007,  for  which  he  has  not  been  reimbursed, 
$1,534.79. 

"(3)  Counsel  fee  and  disbursements  for  services  of  counsel  for  Ckmatant 
A.  Andrews  In  appeal  to  Court  of  Appeals  and  in  connection  with  application 
for  change  of  abode  of  Incompetent,  $1,027.30. 

"(4)  Dr.  Booth,  for  services  In  connection  with  applicaticm  ft>r  change  of 
Incompetent,  $100." 

The  petition  of  John  E.  Roosevelt  and  Constant  A.  Andrews,  as 
acting  committee  of  the  estate,  shows  assets  as  of  January  6,  1907,  to 
be  about  $366,000,  including  jewelry,  furniture,  glassware,  etc.,  $26,- 
000,  leaving  about  $340,000  in  securities.  A  subsequent  statement  as 
of  July  31, 1908,  has  been  furnished,  showing  the  market  value  of  said 
securities  to  be  about  $320,000.  yielding  an  income  of  about  $31,000. 
Cash  on  hand  is  about  $200.  The  petition  further  shows  that  on  Sep- 
tember 2Gth  next  there  will  be  due  the  committee  of  the  person  $4,500, 
as  provided  by  an  order  of  this  court  entered  November  26,  1907,  and 
that  the  only  income  to  be  expected  in  the  near  future  is  about  $1,714, 
thus  creating  a  deficit  of  about  $10,000,  to  be  met  by  a  proposed  in- 
vasion upon  the  principal  through  a  sale  of  securities.  The  committee 
of  the  person  is  allowed  by  said  order  $1,600  per  month  for  the  sup- 
port of  the  inccmipetent.  Since  that  order  was  made  the  estate  hks 
been  directed  to  pay  $9,758.50  for  the  expenses  of  the  proceeding  to 
remove  the  committee  of  the  estate,  $1,383.39  for  expenses  of  habeas 
corpus  proceedings,  $1,137.56  taxed  costs  and  disbursements  on  ap- 
peal to  Appellate  Division  from  the  order  removing  said  committee, 
which  order  was  affirmed,  $10,500  to  the  committee  of  the  person — a 
total  of  $22,779.45,  all  within  a  period  of  eight  months.  To  this  it 
is  proposed  to  add  the  above  $10,000,  making  a  total  of  about  $33,000. 
Annual  income  about  $21,000.  The  $18,000  per  annum  so  allowed  to 
the  committee  of  the  person  was  to  be  expended  in  part  by  maintain- 
ing the  Madison  avenue  house  at  a  rental  of  $3,500,  where  alone  the 
committee  of  the  person  resides,  upon  the  suggestion  that  the  incom- 
petent would  be  benefited  by  the  thought  of  her  return  there,  and  in 
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part  by  maintaining  the  incompetent  at  the  Knolls,  and  now  at  Blooin- 
ingdale.  For  those  expenditures  he  is,  by  that  order,  required  to  ac- 
count, but  so  far  as  I  am  informed  has  not  done  so. 

The  bulk  of  the  estate  consists  of  1,714  shares  of  the  Elkhorn  Valley 
Coal  Company,  valued  at  $257,000.   Dividends  therefrom,  usually  de- 
clared bimonthly,  have  recently  been  reduced  from  1^  to  1  per  cent. 
If  this  shall  continue,  a  considerable  decrease  of  income  will  follow. 
If  the  principal  be  diminished,  further  decrease  of  income  must  ensue. 
In  a  former  opinion  I  intimated  that  the  maintenance  of  the  Madison 
avenue  house  was  ill-advised  and  that  the  furniture  should  be  stored. 
I  deem  it  proper  to  say  at  this  juncture  that  the  lease  of  those  prem- 
ises, expiring  September  30th  next,  should  not  in  my  opinion  be  re- 
newed.   Less  than  $18,000  per  year  is  more  than  sufficient  for  the 
luxurious  care  of  this  unfortunate  lady  in  Bloomingdale  or  any  sim- 
ilar institution,  including  automobile  service,  if  those  in  charge  so  ad- 
vise.  The  details  of  the  claim  for  $1,061.15  are  not  supplied  by  the 
petitioners.   So  much  thereof  as  was  paid  for  rent  of  No.  737  Madison 
avenue  prior  to  December  1,  1907,  may  be  reimbursed  out  of  income 
on  presentation  of  a  proper  voucher.    The  other  items  thereof  must 
be  shown  to  have  been  properly  expended,  with  vouchers  attached,  be- 
fore passing  upon  their  allowance.    The  purchase  of  an  automobile 
was  unauthorized.    The  necessity  for  its  purchase  or  use  is  not  satis- 
factorily shown.    No  good  reason  is  advanced  for  diminishing  the 
principal  of  the  estate  to  pay  for  it.   The  special  guardian  has  filed 
with  me  a  letter  in  whidi  he  says : 

"I  fed  that  I  ougbt  to  enter  my  jirotest  as  spedal  guardian  In  the  Andrews 
matter  against  the  reimbursement  to  the  committee  of  the  person  of  the  cost 
of  an  automobile.  I  do  not  think  the  purchase  of  oae  was  at  all  necessary. 
Hnd,  coming  at  a  time  when  the  Income  of  the  estate  has  been  roducctl  and 
the  market  value  of  the  iwlDclpal  decreased,  the  responslblUt}  of  such  a 
parrhase  should  be  placed  upon  the  committee  personally." 

Mr.  Andrews  did  not  appeal  to  the  Court  of  Appeals  from  the  or- 
der of  the  Appellate  Division  removing  him  as  one  of  the  committee 
of  the  estate.  That  appeal  is  still  undetermined.  He  mav  not  there- 
fore be  reimbursed  out  of  this  property  for  his  counsel  fees  and  ex- 
penses, which  doubtless  are  reasonable.  At  his  instance  habeas  corpus 
proceedings  were  Jiad  in  May  or  June,  1908.  for  the  purpose  of  having 
the  incompetent  transferred  to  No.  737  Madison  avenue.  He  was  un- 
successful. He  appealed.  The  order  was  affirmed.  He  made  still 
another  similar  application,  with  the  result  that  Mrs.  Andrews  was 
removed  from  the  Knolls  to  Bloomingdale,  where  she  now  is.  With- 
out questioning  the  value  of  the  services  of  "counsel  for  Constant  A. 
Andrews,"  $1,527.36,  I  am  not  satisfied  that  the  welfare  of  the  incom- 
petent was  involved  or  subserved  in  any  of  these  proceedings,  and 
therefore  the  expense  thereof  may  not  be  chaiged  against  either  the 
prindpal  or  income  of  her  estate.  Without  questioning  the  value  of 
Dr.  Booth's  services,  the  observations  as  to  the  $1,527.36  claim  apply. 
Every  dollar  of  the  present  principal  of  Mrs.  Andrews'  estate  should 
be  preserved,  if  possible.  Her  malady  is  pronounced  by  eminent  ex- 
perts, whose  opinions  have  been  approved  and  relied  upon  by  this  court 
in  several  proceedings  relating  to  this  incompetent,  to  be  incurable; 


170 


112  NEW  YORK  SUPPLESrENT 
uid  146  New  York  State  Reporter 


(Sur.  Ct. 


the  only  hope  for  restoration  being  absolute  freedom  from  annoyance 
and  the  watchfulness  of  skilled  alienists  in  some  proper  retreat.  Her 
bodily  health  is  reasonably  good  and  she  may  live  many  years  so 
guarded  and  tended.  Carefully  managed,  the  income  from  her  prop- 
erty should  be  abundant  for  every  comfort  and  luxury  befitting  her 
condition  until  the  miracle  of  her  recovery  or  her  death.  No  court 
exercising  chancery  powers,  knowing  the  facts  as  I  do  (see  56  Misc. 
Rep.  6,  106  N.  Y.  Supp.  13;  57  Misc.  Rep.  86-88,  106  N.  Y.  Supp. 
1096;  57  Misc.  Rep.  91, 107  N.  Y,  Supp.  1119),  should,  until  the  hap- 
pening of  either  of  those  events,  permit  the  principal  of  her  estate  to  be 
further  impaired  so  long  as  it  produces  approximately  esdsting  results, 
out  of  which  a  portion  might  well  be  set  aside  to  provide  against 
depreciation  of  or  loss  upon  investments.  Not  until  a  total  or  sub- 
stantial failure  of  income  should  the  principal  be  disturbed. 

My  conclusions  are:  First.  Payment  of  the  claims  submitted  is 
disallowed,  except  that  for  $1,061.15,  as  indicated.  Second.  The  neces- 
sities of  the  situation  require  that  until  the  further  order  of  the  court 
the  allowance  to  the  committee  of  the  person  be  reduced  to  $1,000  per 
month,  beginning  September  26,  1908,  and  my  order  of  November  26, 
1907,  is  amended  accordingly.  Third.  The  premises  ^fo.  737  Madison 
avenue  to  be  surrendered  September  30,  1908,  and  the  landlord  so  no- 
tified forthwith;  the  furniture  and  effects  of  the  incompetent  there- 
in situated  to  be  boxed  and  stored  by  the  committee  of  the  estate. 
Fourth.  The  expenditures  of  the  committee  of  the  person  and  his  acts 
towards  and  the  several  proceedings  instituted  by  him  or  under  his 
direction  relating  to  the  mcompetent,  all  since  November  86,  1907, 
should  be  inquired  into  in  the  proceedings  now  before  Charles  Bulkley 
Hubbell.  Esq.,  as  referee,  as  directed  by  the  Appellate  Division,  as 
additional  grounds  for  the  removal  of  said  committee  of  the  person. 

Settle  order  on  notice. 


Chabities— Validity  op  Gift— Necessitt  or  Tbustke. 

Laws  1898,  p.  1748,  c  701,  aa  amended  by  Laws  1901,  p.  751,  c.  291,  I 
1,  provides  that  no  devise  to  religious  uses  shall  be  Invalid  by  reason  of 
the  uncertainty  of  the  persons  named  as  benefldaries,  and,  if  no  trustee 
Is  named,  then  the  title  to  such  pr(^rty  shall  vest  In  the  Supreme  Oourt : 
and  section  2  prorldes  that  the  Supreme  Court  ^all  have  cmitrol  over 
SlftB,  etc.,  In  cases  provided  for  by  sectltm  1,  and  wherever  It  appears 
that  circumstances  have  changed,  so  as  to  mal£e  a  literal  compliance  with 
the  terms  of  the  gift  impossible,  it  shall  be  admiDistered  so  as  to  effect 
-  the  general  purpose  of  the  gift.  Testatrix  gave  a  certain  sum  to  a 
church  conference  association,  a  corporation  organized  to  acquire  and 
manage  funds  for  the  maintenance  of  superannuated  ministers,  to  be 
used  to  relieve  aged  ministers.  At  testatrix's  death  the  association  had 
been  dissolved,  and  the  executor  claimed  the  gift  to  the  conference  as- 
■ocfatlon  thereby  lapsed.  Held  that,  the  purpose  of  the  gift  being  to 
maintain  aged  ministers,  it  would  have  been  good,  even  If  the  amocia- 
tlon  had  not  been  named  as  tmstee,  as  the  title  would  have  vested  in 
the  Supreme  Court  nnder  the  statute ;  and  hence  the  legacy  did  not  lapse 
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when  the  coDference  aBsodfttlon  ceased  to  exist,  bat  will  be  paid  av&e 
to  the  Supreme  Oonrt,  to  be  distributed  acoordhis  to  the  provlslona  of 
the  wlU. 

In  the  matter  of  the  judicial  settlement  of  the  last  will  and  testa- 
ment of  Sarah  M.  Deming,  deceased,  in  which  the  executor  contends 
that  a  certain  legacy  given  by  the  will  has  lapsed.  Judgment  decree- 
ing that  the  legacy  has  not  lapsed,  and  ordering  same  to  be  paid  in- 
to court,  to  be  distributed  in  accordance  with  the  provisions  of  the  will. 

Jesse  S.  Phillips,  for  executor. 

G.  M.  W.  Bills,  for  Genesee  Conference  of  M.  E.  Church. 

REYNOLDS,  S.  This  matter  arises  on  the  judicial  settlement,  and 
the  question  involved  is  whedier  a  certain  legacy  of  $200  has  lapsed. 
Sarah  M.  Deming,  the  deceased,  was  an  old  lady  residing  at  Andover, 
in  the  county  of  Allegany,  N.  Y.,  and  at  the  time  of  her  death,  and  for 
many  years  previous  thereto,  was  a  member  of  the  Methodist  Episco- 
pal Church,  .and  for  years  had  contributed  moneys  to  the  support  of 
said  church,  and  had  also  contributed  moneys  to  be  used  by  said  church 
for  the  benefit  of  aged  preachers  of  that  denomination.  On  the  5th 
day  of  December,  1900,  said  deceased  made  her  last  will  and  testa- 
ment, and  departed  this  life  on  the  16th  day  of  December,  1905.  Her 
will  was  duly  admitted  to  probate  on  the  30th  day  of  March,  1906. 
Amongst  other  provisions  of  the  will  was  the  followii^: 

**I  give  and  bequeath  to  the  (Genesee  Conference  Permanent  Fund  Associa- 
tion, to  be  lued  by  ttiem  for  the  relief  of  aged  ministers  of  the  Methodist 
Episcopal  Church,  two  hundred  dollars." 

At  the  time  of  the  execution  of  the  will  there  was  a  corporation, 
duly  incorporated  under  the  laws  of  die  state  of  New  York^  known 
as  Uie  "Goiesee  Conference  Permanent  Fund  Association/'  and  which 
was  an  auxiliary  corporation  to  the  Methodist  Episa>pal  Chttrch.  The 
only  object  for  which  said  corporation  was  formed  and  the  nature  of 
its  business  was  to  create,  maintain,  and  manage  a  permanent  fund  for 
the  benefit  of  superannuated  preachers  and  the  widows  and  orphans 
of  preachers  of  the  Genesee  Conference.  At  the  time  of  the  death  of 
the  testatrix  the  said  corporation  had  been  dissolved  by  the  Supreme 
Court  of  the  state  of  New  York  and  had  gone  out  of  existence,  and  the 
contention  is  made  in  this  proceeding  by  the  executor  of  the  will  that 
the  said  bequest  of  $200  has  lapsed  by  reason  of  the  fact  of  the  non- 
existen<%  of  said  corporation,  and  that  the  same  passed  to  the  execu- 
tor of  said  will  as  the  residuary  legatee.  On  the  other  hand,  it  is 
claimed  by  the  Genesee  Conference  of  the  Methodist  Episcopal  Church 
that  said  legacy  has  not  lapsed,  but  that  it  should  be  paid  into  court 
under  ^e  provisions  of  chapter  701,  p.  1748,  of  the  Laws  of  1893,  as 
amended  by  chapter  291,  p.  751  of  the  Laws  of  1901,  which  are  as 
foUows.: 

"Section  1.  No  gift,  grant,  bequest  or  devise  to  religloas.  educational, 
charitable  or  benevolent  uses,  which  shall.  In  other  respects  be  valid  tinder 
the  laws  of  this  state,  shall  be  deemed  invalid  by  reason  of  the  indefinlteness 
or  uncertainty  of  the  persons  designated  as  the  beneficiaries  thereunder  In 
the  Instrument  creating  the  same.  If  In  the  Instrument  creating  such  gift, 
grant,  bequest  or  devise  there  Is  a  teostee  named  to  execute  the  same,  the 
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legal  title  to  the  lands  or  property  given,  granted,  devised  or  bequeathed  for 
Buch  purposes  shall  vest  In  such  trustee.  If  no  person  be  named  as  trusteef 
then  the  title  to  such  lands  or  property  shall  Test  in  the  Supreme  Court 

"Sec.  2.  The  Supreme  Court  abjdl  have  control  orer  gifts,  grants,  bequests 
or  devises  In  all  cases  provided  for  by  section  l  oi  this  act,  and  whenever  it 
shall  appear  to  the  court  that  circumstances  have  so  changed  since  the  exe- 
cution of  an  Instrument  containing  a  gift,  grant,  bequest  or  devise  to  religious, 
educational,  charitable  or  benevolent  uses  as  to  render  Impracticable  or 
Impossible  a  literal  compliance  with  the  terms  of  such  Instrument,  the  court 
may,  upon  the  application  of  the  trustee  or  of  the  person  or  corporation 
having  custody  of  the  property,  and  upon  such  notice  as  the  court  shall  di- 
rect, make  an  order  directing  that  such  gift,  grant,  bequest  or  devise  shall 
be  administered  or  expended  in  such  manner  as  in  the  judgment  of  the  court 
will  most  effectually  accompUdi  the  general  purpose  of  the  Instrument, 
withi)ut  regard  to  and  free  from  any  specific  restriction,  limitation  or  direc- 
tion contained  therein,  provided,  however,  that  no  such  order  shall  be  made 
until  the  expiration  of  at  least  twenty-five  years  after  the  execution  of  the 
Instrument  or  without  the  consent  of  the  donor  or  grantor  of  the  property  if 
he  be  living.  The  Attorney  General  shall  represent  the  beneficiaries  In  all 
such  cases  and  it  shall  be  his  duty  to  enforce  such  trusts  by  proper  proceed- 
ings In  the  court" 

The  effect  might  be  different  if  the  testatrix  had  simply  said,  "I 
give  and  bequeath  to  the  Genesee  Conference  Permanent  Fund  As- 
sociation;" but  when  she  follows  with  the  qualifying  words,  "to  be 
used  by  them  for  the  relief  of  aged  ministers  of  the  Methodist  Epis- 
copal Church,"  it  is  evident  the  intent  of  the  testatrix  was  to  benefit 
the  aged  ministers  of  the  Methodist  Episcopal  Church,  and  them  alone, 
and  the  Genesee  Conference  Permanent  Fund  Association  was  only 
chosen  to  carry  out  the  intent  and  wishes  of  the  testatrix,  and  the  only 
interest  it  could  have  in  such  fund,  were  it  in  existence  now,  would  be 
as  trustee  of  the  same.  The  statute  above  cited  provides  that : 

"If  no  person  be  named  as  tnutee,  then  the  title  to  said  land  or  property 
iball  vest  In  the  Supreme  Conrt" 

So  it  must  follow  that,  if  the  testatrix  had  not  named  the  Genesee 
Conference  Permanent  Fund  Association  as  the  TxxJy  to  carry  out 
this  trust,  it  would  have  still  been  a  valid  bequest,  and  been  handled 
by  the  Supreme  Court  under  said  statute ;  and  it  would  seem  that  be- 
cause a  corporate  body,  which  was  in  existence  when  the  will  was  ex- 
ecuted, was  named  as  such  trustee,  and  had  afterwards  ceased  to  ex- 
ist before  the  will  became  operative,  cannot  defeat  the  purpose  of  the 
testatrix,  and  for  that  reason  it  must  follow  that  said  legacy  has  not 
lapsed,  but  should  be  paid  into  court  under  the  provisions  of  the  stat- 
ute above  quoted,  to  be  controlled  and  disposed  of  by  it  in  accordance 
with  the  provisions  of  said  will. 
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SULLIVAN  T.  BANKERS*  SUKBIT  CO. 


(City  Court  of  New  Tprk,  Trial  Term.  April,  1908.) 


PsxnciPAL  AND  SuBETT— Rights  of  Surety— Set- Off— Deposit. 

Plaintiff  deposited  with  a  surety  company  certain  money  to  protect  It 
against  liability  as  his  surety  on  a  bond,  and  thereafter  took  out  an  excise 
boud  from  the  same  surety  company,  and,  having  forfeited  the  latter, 
assigned  to  a  third  party  his  right  In  the  money  deposited  lu  the  surety 
company  as  Indemnity  for  the  first  t>ond.  Held,  in  an  action  to  recover 
the  deposit  after  liability  on  the  original  bond  had  ceased,  the  surety 
company  could  offset  the  amount  of  its  liability  on  the  excise  bond,  for 
which  judgment  had  been  recovered  a^lnst  it,  f^lust  the  assit^e^ 
claim  to  the  mon^  deposited. 

[Ed.  Note.— For  casee  In  point,  see  Cent  Dig.  vol.  40,  Principal  and 
Surety,  8  SOS.] 

Action  by  Patrick  Sullivan  against  iHe  Bankers'  Surety  Company. 
On  motion  to  direct  verdict  for  defendant.  Granted. 
William  A.  Goodhart^  for  plaintiff. 

White  &  Blackford  (Henry  White,  of  counsel),  for  defendant. 

SCHMUCK,  J.  Plaintiff  endeavors  to  recover  the  sum  of  $1,800, 
deposited  with  the  defendant  by  plaintiff's  assignor  to  secure  the  de- 
fendant against  any  untoward  act  of  plaintiff's  assignor.  Defendant 
resists,  protesting  that,  as  plaintiff's  assignor  had  violated  his  bond  (in 
another  matter)  and  thereby  brought  upon  the  defendant  the  liability 
for  the  penalty,  it  had  a  right  to  offset  that  liability  against  plaintiff's 
claim. 

There  can  be  no  doubt  that,  when  plaintiff's  assignor  violated  the 
excise  law,  he  brought  upon  the  defendant,  his  surety,  a  liability  for 
the  penalty  of  the  bond,  which  liability  ttu  evidence  shows  was  en- 
forced by  the  state  excise  commissioner,  who  procured  a  judgment 
upon  the  bond  against  the  defendant  as  surety.  As  soon  as  that  liabil- 
ity was  incurred,  it  became  the  duty  of  plaintiff's  assignor  to  protect 
and  secure  the  defendant  from  that  liability,  and  the  defendant  was 
justified  in  demanding  that  plaintiff's  assignor  either  assume  the  ob- 
ligation or  protect  it  from  the  responsibility  thereof.  Kolb  v.  National 
Security  Co.,  176  N.  Y.  233,  68  N.  E.  247 ;  Mack  v.  Kitsell,  20  Abb. 
N.  C.  293.  That  such  a  right  existed  is  further  attested  by  the  in- 
demnity agreement  between  the  plaintiff's  assignor  and  the  defendant, 
wherein  plaintiff's  assignor  stipulates  that  he  would  assume  such  li- 
ability, thereby  making  it  his  own  obligation ;  for  where  a  party  has 
an  indemnity  agreement  such  as  existed  between  the  plaintiff's  as- 
signor and  defendant,  not  only  against  actual  damages,  but  also  against 
any  liability  for  damage  or  expenses,  he  need  not  wait  to  enforce  his 
claim  until  he  has  actually  paid  the  damages,  but  the  right  inures  and 
his  cause  of  action  ts  complete  when  he  becomes  legally  liable  for  them. 
Chace  v.  Hinman,  8  Wend.  452,  24  Am.  Dec.  39 ;  Webb  v.  Pond,  19 
Wend.  423 ;  Gilbert  v.  Wiman,  1  N.  Y.  550,  49  Am.  Dec.  369.  The 
cases  of  Chace  v.  Hinman  and  Rockfeller  v.  Donnelly,  8  Cow.  623, 
clearly  indicate  that  when  the  charge  against  the  obligee  is  reduced 
to  a  certainty  he  may  eo  instanti  enforce  his  demand  against  his  ob- 
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ligor,  and  need  not  wait  until  he  satisfies  the  charge  against  himself, 
thereby  avoiding  circuity  by  enabling  the  obligee  to  procure  means 
of  satisfying  the  charge,  in  the  first  instance,  from  the  one  who  in 
justice  and  equity  ought  to  bear  it.  Therefore,  when  the  plaintiff's 
assignor  violated  the  excise  law,  he  instantly  became  liable  to  the 
defendant  for  the  full  liability  he  brought  upon  it. 

The  question  now  arises :  Can  this  right  avail  the  defendant  in  this 
action?  May  the  defendant  predicate  this  equity  as  a  defense  against 
the  claim  of  plaintiff,  the  assignee  of  the  party  against  whom  the  eq- 
uity exists,  remembering  that  plaintiff  is  the  assignee  in  an  independ- 
ent cause  of  action  on  which  the  surety  is  indebted  to  the  principal. 
It  would  appear,  in  accordance  with  the  well-established  principle 
that  equity  requires  that  cross-demands  be  set  off  against  each  other 
if  from  the  nature  of  the  claim  or  the  situation  of  the  parties  justice 
cannot  otherwise  be  served,  that'  the  defendant  herein  is  entitled  to  set 
off  his  claim  against  that  of  the  plaintiff ;  for  it  is  enough  that  justice 
and  equity  demand  that  the  obligations  should  be  set  off  against  each 
other,  rather  than  that  the  defendant  be  compelled  to  liquidate  plain- 
tiff's claim  and  be  left  to  rely  upon  the  problematical  ability  of  plain- 
tiff's assignor  to  satisfy  defendant's  claim.  Technical  objection,  avail- 
able at  law,  will  not  suffice  to  defeat  an  equitable  set-off.  Ex  parte 
Hanson,  12  Ves.  346;  Smith  v.  Felton,  43  N.  Y.  419;  Mack  v.  Kit- 
sell,  20  Abb.  N.  C.  293,  By  virtue  of  section  3347,  subd.  4,  Code  of 
Civil  Procedure,  equitable  defenses  are  available  in  actions  tMX)ught  in 
the  City  Court.  The  proof  establishes  that  the  assignment  upon  which 
plaintin  bases  his  claim  is  subsequent  to  the  violation  of  the  excise 
law  by  plaintiff's  assignor,  and  therefore  to  the  creation  of  defend- 
ant's right  to  have  plaintiff's  assignor  satisfy  the  liability  incurred  by 
reason  of  such  violation. 

The  motion  of  defendant  is  granted,  and  a  verdict  for  defendant 
directed. 


JusncKS  or  ms  Pucs— Pbocebs— Deteotivr  Sumuonb. 

Code  Proc.  i  2877,  providing  that  In  actions  before  a  Justice  of 
the  peace  the  sommons  must  be  returnable  at  a  time  therein  specified, 
not  less  than  six  nor  more  than  twelve  days  after  the  date  when  Issued,  Is 
not  Jurisdictional,  and  a  defendant,  to  avail  himself  of  any  irregularity 
of  such  kind,  must  appear  before  the  justice  and  object ;  and  error  In  the 
year  In  which  a  summons  was  made  returnable,  the  year  in  the  summons 
being  1907,  whereas  it  should  have  been  1908,  did  not  avoid,  for  want  of 
Jnrisdlctton,  a  default  Judgment  entered  thereon,  where  defendant  knew 
that  1907  was  intended  for  1908,  bnt  Intended  not  to  an;>ear. 

Appeal  from  Justice  Court. 

Action  in  Justice  Court  by  Barney  Epstein  against  Philip  Prosser. 
Judgment  by  default  for  plaintiff,  and  defendant  appeals.  Affirmed. 


HPSTBIN  V.  PBOSSSB. 


(Steuben  County  Court  August  8,  1006.) 


Walter  S.  Drew,  for  appellant. 
James  Flaherty,  for  respondent. 
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BURRELL,  J.  The  summons  in  this  action  was  issued  on  the  28th 
day  of  December,  1907,  returnable  January  7,  1908,  and  was  person- 
ally served  on  the  defendant  on  the  30th  day  of  December,  1907,  as 
appears  by  the  return  of  the  constaUe  on  the  original  summons.  The 
principal  ground  relied  upon  by  the  appellant  is  the  error  in  the  year 
in  which  the  summons  was  made  returnable ;  the  year  in  the  summons 
being  1907,  when  it  should  have  been  1908. 

It  was  the  intention  of  the  justice  to  make  the  summons  returnable 
before  him  on  January  7,  1908.  Indeed,  he  states  in  the  return  that 
he  did  so  make  it.   But  the  original  summons  shows  that  it  was  made 

1907,  instead  of  1908,  he  making  a  mistake  in  the  year;  such  mistakes 
frequently  happening  at  the  close  of  the  year.  It  was  a  clerical  error, 
and  seems  not  to  have  been  noticed  by  the  justice,  or  that  his  atten-r 
tion  was  called  to  the  same;  for  on  the  7th  day  of  January,  1908,  the 
date  when  the  summons  should  have  been  properly  returnable,  the 
plaintiff  appeared,  and,  the  defendant  failing  to  appear,  judgment  was 
taken  against  him.  The  summons  was  returned  personally  served  by 
the  constable,  and  the  question  presented  here  is :  Did  the  justice  ac- 
quire jurisdiction  to  render  the  judgment  on  the  7th  day  of  January, 

1908,  when  the  original  summons  read  "January  7,  1907."  The  sum- 
mons was  dated  December  28,  1907,  making  the  summons  appear  on 
its  face  to  be  returnable  a  year  before  its  date,  or,  in  other  words,  at 
an  impossible  date. 

The  affidavits  read  by  counsel  by  consent  on  the  argument  of  this 
appeal  show  conclusively  that  the  defendant  knew  the  return  day  of 
the  summons  was  intended  for  January  7,  1908,  and  that  he  stated 
that  he  had  taken  counsel  on  the  matter,  and  did  not  intend  to  appear, 
and  tiiat  "He  knew  his  business,"  or  words  to  that  effect,  and  there 
is  no  claim  made  here  on  the  part  of  the  defendant  that  he  was  in  any 
manner  misled  as  to  the  return  day  of  the  summons,  or  that  he  had 
or  has  any  defense  to  the  action  whatever,  or  that  any  injustice  has 
been  done  him  in  the  rendering  of  this  judgment,  or  that  he  would  have 
appeared,  had  there  been  no  mistake  in  the  summons ;  but  he  seeks 
simply  to  set  aside  a  judgment  by  an  allegation  of  error,  now  raised 
for  the  first  time,  that  there  was  error  made  in  the  year,  and  that  such 
error  is  jurisdictional.  In  the  case  of  Arnold  v.  Maltby,  4  Denio, 
498,  where  a  summons,  issued  on  the  3d  day  of  January,  1846,  and 
made  returnable  on  the  10th  day  of  January  instant,  was  by  mistake 
dated  January  3,  1845,  and  havmg  been  personally  served  on  the  day 
it  was  issued,  the  plaintiff  obtained  judgment  without  an  appearance 
on  the  part  of  the  defendant,  it  was  held  that  the  defect,  having  been 
overlooked  tiy  ^e  justice,  should  be  disregarded  by  the  Common  Pleas 
and  by  this  court,  and  the  judgment  was  aiHrmed. 

The  provisions  of  Code  Civ.  Proc.  §  2877,  that  in  actions  before  a 
justice  of  the  peace  the  summons  must  be  returnable  at  a  time  therein 
specified,  not  less  than  six  nor  more  than  twelve  days  after  the  date 
when  issued,  is  not  jurisdictional,  and  a  defendant,  in  order  to  avail 
himself  of  any  irregularity  of  such  kind,  must  appear  before  the 
justice  and  there  make  objection.  Lindsay  v.  Tansley,  63  Htm,  635, 
18  N.  Y.  Supp.  317.  And  the  court  there  says: 
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**We  are  of  the  opinion  that  this  direction  of  the  code  Is  not  jurlsdlctli 
hue  that  it  relates  to  practice  and  procedare  only,  and  that,  in  order  f 
party  to  avail  himself  of  an  objection  of  this  character.  It  Is  incombent 
him  to  appear  before  the  Justice  and  to  ralue  the  question." 

That  was  not  done  in  the  case  at  bar.  The  defendant,  knowing 
date  of  the  return  day,  and  the  hour  and  place,  by  advice  of  ecu 
chose  not  to  appear,  as  shown  bv  the  affidavits  above  referred  to. 

In  the  case  of  Bishop  v.  Dbnnell,  171  Mass.  563,  51  N.  E. 
following  Arnold  v.  Maltby,  4  Denio  498,  the  court  held : 

"Where  the  defendant  In  the  original  action  was  not  misled  by  the  mis 
in  the  date  of  the  original  summons,  which  was  duly  served,  and  he  had 
opportunity  to  appear  and  defend  the  action,  and  where  no  error  appeal 
the  record,  and  the  defect  was  one  which  might  have  been  amended  if 
attention  of  the  court  had  been  called  to  It,  but  the  defendant  lay  by 
made  no  defense,  althou^  be  was  aware  of  the  pendency  of  the  action 
i-anaot  be  heard  by  writ  of  error,  and  he  ought  not  to  be  heard  in  any  1 
of  proceeding,  to  contest  the  validity  of  the  service  and  judgmoit." 

In  the  case  of  Helmick  v.  Churchill,  92  Hun,  524,  36  N.  Y.  Si 
1028,  the  court  says: 

"The  appellate  courts  will  not  be  astute  to  discover  errors  In  the  proc 
Ings  of  a  justice  of  the  peace  In  cases  of  default,  where  a  defendant,  refii 
to  attend  upon  a  trial,  awaits  bi<3  chance  of  finding  some  error  by  which 
jnd^ent  can  be  reversed :  and  the  rule  is  well  stated  in  Schoonmake 
Spencer.  54  N.  Y.  S<Hi,  that  it  is  the  nnlform  practice  of  the  courts.  In 
viewing  proceedings  had  before  a  justice  of  the  peace.  If  possible,  to  sue 
them  by  every  reasonable  and  warrantable  Intendment." 

See,  also,  Bell  et  al.  v.  Moran,  25  App.  Div.  461,  50  N.  Y.  Si 
982. 

The  foregoing  decisions  holding  that  the  defect  in  the  summ 
was  not  jurisdictional,  and  the  proof  being  ample  to  sustain  the  ju 
ment  of  the  Justice's  Court,  the  judgment  appealed  from  should 
affirmed,  with  costs.    Ordered  accordingly. 
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SENECA  NATION  OF  INDIANS  t.  APPLEBY. 

(Snprane  Court,  A{^>eUate  Dlviglon,  Fonrth  Department   July  7,  190&) 

L  IimsNAXioMAi.  Ij&w— AoQVisrnoir  or  Tbbbitobt. 

Territory  nlay  be  acquired  by  discovery  and  conquest,  and  the  conqoer- 
lu^  nation  may  attach  to  itself  a  part  of  the  territory  of  the  nation  van- 
quished and  may  confiscate  the  land  from  the  actual  owners  and  occu- 
pants. 

[Ed.  Note. — Vot  cases  In  point,  see  Gent  Dig.  vol.  29,  International 
Law,  S  6.] 

2.  FL'noc  Lajtds— RiGins  of  Indiarb— Grants  nou  Cbown. 

In  the  assertion  of  title  to  lands  In  this  country  by  right  ot  discovery,  the 
interests  of  the  Indians  were  not  recognized,  and  priority  of  posaesslon  by 
discovery  elgnlfles  political  mastery  and  the  assertion  of  title  In  the  land, 
and  the  title  to  lands  discovered  and  acquired  by  the  subjects  of  Great 
Britain  was  In  the  crovra,  and  settlera  became  vested  by  xrants  from  the 
crown,  whldi  grants  are  rec(«nised  as  the  wurce  of  title. 

3.  Same— Indian  LiNDfr— "Pbb-euption"  bt  State. 

The  essence  of  a  right  of  "pre-emption"  Is  the  privilege  of  purchasing, 
and  when  settlers  ocenjKT  public  lands,  and  the  government  places  the- 
same  in  the  market  the  settlers  have  a  preference  right  to  punAAse  at 
the  price  stated,  and  the  state,  which  has  acquired  the  pre-emption  in 
lands  occupied  by  Indians,  has  the  first  right  to  purchase  when  the  lands 
are  put  up  for  sale  or  to  extinguish  the  Indian  title. 

[Ed.  Note. — ^For  other  deflultl<Mis»  see  Words  and  Phrases,  vol.  6,  pp. 
5496,  5497.] 

1  Same. 

Hie  r^t  of  pre-emption  of  the  soO,  when  applied  to  the  acquisition  of 
Indian  lands,  may  not  pass  by  mere  conveyance  of  the  lands  described. 

S.  IiTDiARs— Lands— Tttle. 

The  Interest  of  Indians  in  reservation  lands  is  merely  one  of  occupancy, 
of  which  they  cannot  be  deprived,  except  by  voluntary  cession  on  their 
part,  approved  by  the  proper  dvll  authorities,  and  the  ultimate  title  is 
la  the  state,  or  ita  grantee. 
[Ed.  Not&— For  cases  In  point,  see  Oeait  Dig.  tdL  27,  Indians,  |  28.] 
C.  Sahx. 

B7  treaty  between  Massachusetts  and  New  York,  ratified  by  each  state 
and  by  Congress,  Massachusetts  ceded  to  New  York  all  claim  "to  the 
govmunent,  sovereignty  and  jurisdiction  or*  lands  described.  New  York 
ceded  to  Massachusetts,  grantees,  etc.,  the  right  of  pre-emption  of  tbe  soil 
trim  the  Indians,  and  all  title  which  New  York  had.  The  treaty  provided 
that  Massadiusetts  might  grant  the  right  of  pre-emption  of  the  lands  to 
any  person,  who  might  extinguish  by  purchase  the  claims  of  the  Indiana. 
Massachusetts  claimed  title  to  the  lands  by  virtue  of  a  grant  from  Great 
Britain.  Held  that,  whether  It  be  assumed  that  the  title  of  Massachusetts 
from  Great  Britain  was  valid  or  not,  Massachusetts  under  the  treaty 
owned  the  ultimate  fee  of  the  lands,  and  the  incidental  right  of  preemp- 
tion and  the  right  of  the  Indians  was  possessory  only, 
7.  Sake. 

The  right  of  Indians  in  lands  was  possessory  only,  while  Massachusetts 
owned  the  fee  and  the  incidental  right  of  pre-emption.  Slassachusetts 
ecanvjei  to  a  grantee  her  right  and  title  to  the  land.  Thereafter  the 
land  was  reserved  to  the  Seneca  Indians.  The  grantee  subsequently  con- 
Tered  tiie  same  to  a  purchaser  and  covenanted  that  he  should  hold  the 
same  subject  only  to  the  right  of  the  Indians.  The  Indians  and  the 
claUiiant  nnder  the  purchaser  entered  Into  a  treaty,  whereby  the  claimant 
agreed  that  the  Indians  might  continue  In  the  occnpatlon  of  the  land 
served  with  the  same  title  as  they  possessed,  saving  to  the  claimant  the 

112N.Y.S.-^12 


Digitized  by 


178  112  NEW  YORE  StTPPLBMBNT  (Sup.  Ct. 

and  146  New  York  State  Reporter 

right  of  pre-emption  and  all  the  title  which  he  had.  Held,  that  the 
Seneca  Indians  recognized  that  the  title  of  the  claimant  was  of  the  same 
^ect  as  that  owned  by  Masaachosetts,  and  hie  rii^t  was  not  limited  to 
a  right  to  pnr chase. 

8.  Same. 

A  treaty  hetween  the  United  States  and  the  Six  Nations,  made  after 
the  dose  of  the  Revolutionary  War,  which  recites  that  the  Six  Nations 
shall  be  secure  In  the  possession  of  the  lands  they  Inhabit,  which  includes 
land  In  New  York,  does  not  couTey  any  land  to  tlie  Six  Nations,  but  simply 
assures  the  Indians  that  their  lands  will  not  be  cmifiscated  by  the  United 
States. 

9.  PuBuo  IiA.in>s— What  Abe  Lards  of  States. 

The  original  13  colonies  were  Independent  soT^elgntles,  and  the  fee 
of  all  the  land  within  their  respectlre  domain  belonged  to  the  colony 
where  situated,  and  the  United  States  government  did  not  own  it»  unless 
title  was  aeqtnired  by  cession  from  tiie  colony. 

10.  iHDIAnS— LaRDB— Tma— ''O^EATT." 

The  Indians  have  not  been  regarded  by  the  United  States  as  Inde- 
pendent  nations,  and  treaties,  which  are  solemn  agreements  between  na- 
tions, when  made  with  Indiana,  have  no  greater  significance  than  an  act 
Of  Congress. 

[Bd.  Note.— ^Fw  cases  in  point,  see  Gent  IMg.  vol.  27,  Indians,  H  2,  5. 
For  gQux  delIniti<H)8,  see  Words  and  nirases,  vol.  B,  pp.  7065-7087.] 

11.  Same. 

The  Indians  are  the  wards  of  the  nation  and  of  the  state,  and  no  tme 
can  despoil  them  of  their  lands,  and  any  sale  by  them  must  be  approved 
by  the  proper  officers. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  27,  Indians,  S  89.] 

12.  Same. 

The  right  of  Indians  to  lands  was  poraesaory  while  Massachusetts  own- 
ed the  fee  and  the  Incidental  right  of  pre-emption.  MaBsachusetts  convey- 
ed the  land,  and  a  purchaser  held  the  same  subject  to  the  right  of  the 
Indians.  Held,  that  the  Indians  could  not  establish  title  against  the  pur- 
chaser by  adverse  possession,  since  the  purchaser  could  not  obtain  posses- 
sion until  the  Indian  title  was  extinguished,  and  the  statute  did  not 
conunence  to  ran  against  him  as  long  as  the  Indians  were  In  ponesslcm. 
[Ed.  Note.-T-For  cases  in  point,  see  Gent  Z>ig.  TOl.  27.  Indians,  |  60.] 
18.  Saicx. 

The  right  of  the  Seneca  Nation  of  Indians  to  land  was  possessory,  while 
a  purchaser  claiming  under  a  conveyance  from  Massachnsetts  owning  the 
fee  and  the  incidental  right  of  pre-emption  claimed  the  land  subject  only 
to  the  rights  of  the  Nation.  Held,  that  the  Seneca  Nation  could  not  main- 
tain an  action  under  Code  Civ.  Proc.  |  1038,  to  compel  the  determination 
.  of  the  purchaser's  claim  to  the  land ;  but  the  purchaser  could  not  obtain 
possession,  unless  th«  Nation  voluntarily  surrendered  possession  to  him. 
and  on  the  Nation  ceasing  to  exist,  the  Individual  Indians  might  occupy 
the  land  with  the  effect  of  the  possession  in  their  tribal  capacity, 

Kruse  and  Robsou,  JJ.,  dissenting. 

Api>eal  from  Trial  Term,  Erie  County. 

Action  by  the  Seneca  Nation  of  Indians  against  Charles  E.  Apple- 
by. From  a  judgment  dismissing  the  complaint,  and  adjudging  that 
defendant  is  the  owner  in  fee  of  the  lands  in  controversy,  subject 
to  plaintiff's  right  of  occupancy,  plaintiff  appeals.  Affirmed. 

The  action  was  tried  before  a  jury  at  a  trial  term  In  the  county  of  Erie. 
At  the  close  of  the  evidence,  each  side  moved  for  a  direction  of  a  verdict,  and 
upon  the  consent  of  the  parties  that  the  trial  judge  might  direct  a  verdict, 
subsequently,  in  the  absence  of  tlie  Jury,  the  case  was  considered  by  the  court 
and  later  a  Tttdlct  was  directed  as  follows:   "The  plaintlfl  has  no  cause  of 
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action,  and  the  defendant  Is  the  owner  In  fee  of  the  premises,  subject  to  the 
light  of  occDpancy  of  the  Seneca  Nation  of  Indians,  which  right  of  occupancy 
will  cease  only  with  the  dissolution  of  said  nation,  or  its  consent  to  sell  to  the 
owner  of  the  right  of  pre-emption,  and  that  defendant  Is  possessed  of  the  right 
of  pre-emption  of  such  right  of  occupancy."  Judgment  was  entered  conform- 
ably to  this  direction. 

Argued  before  McLENNAN.  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Eugene  Van  yoorhis  and  Adalbert  Moot,  for  appellant. 
Wmiam  Harrison  and  George  Wadding^ton,  for  respondent 

SPRING,  J.  The  plaintiff  has  long  been  in  the  occupancy  of  the 
lands  in  controversy.  They  comprise  two  distinct  tracts  or  reserva- 
tions; one  in  Cattaraugus  county,  a  strip  a  mile  in  width,  extending 
along  the  Allegany  river  for  about  40  miles  and  containing  30,469 
acres,  and  known  as  the  "Allegany  Reservation,"  and,  the  other,  ex- 
tending from  Lake  Erie  eastwardly  along  the  Cattaraugus  creek,  in- 
cluding lands  in  Cattaraugus,  Chautauqua,  and  Erie  counties,  and 
containing  21,630  acres,  and  designated  the  "Cattaraugus  Reservation." 

The  Seneca  Nation  las  its  own  constitution  and  form  of  government 
with  a  simple,  crude  judicial  system,  all  of  which  have  been  adopted 
in  compliance  with  acts  passed  by  the  Legislature  of  the  state  of  New 
York.  The  Iroquois  Confederacy  consisted  originally  of  iive  tribes 
or  nations  of  the  Indians,  the  Senecas,  Onondagas,  Mohawks,  Oneidas, 
and  Cayugas,  and  bore  the  name  qf  the  Five  Nations,  and  when  the 
Tuscaroras  were  received  into  the  league  they  were  known  as  the  Six 
Nations.  Their  home  long  before  the  Revolutionary  War  was  in  Cen- 
tral New  York,  extending  early  in  their  history  from  the  Hudson  to 
the  Genesee  river.  The  men  composing  the  nation  were  intelligent,  but 
fierce,  warlike,  and  bloodthirsty,  and  the^  conquered  the  Indian  tribes 
surrounding  them,  carrying  their  eiqwditions  west  to  the  Mississippi 
river  and  south  to  the  Carolinas.  The  Eries  and  other  tribes  at  one 
time  inhabited  New  York  State  west  of  the  Genesee  river,  but  they 
were  driven  from  their  territory  by  the  relentless  Iroquois,  and  the 
dominion  of  the  latter  extended  to  Lake  Erie.  And  yet  with  all  the 
wide  extent  of  their  forays,  in  the  height  of  their  conquests,  they 
never  exceeded  from  15,000  to  18,000  inhabitants  and  were  never  able 
to  muster  more  than  2,000  warriors.  Their  descendants  on  reserva- 
tions in  New  York  and  Canada  probably  number  as  many  as  the  whole 
confederacy  150  or  200  years  ago.  The  whole  number  of  Indians  east 
of  the  Mississippi  river  never  at  any  one  time  exceeded  the  present 
population  of  the  city  of  Buffalo.  Their  constant  wars  and  implacable 
fighting  spirit,  their  exposure  with  inadequate  clothing  in  a  rigorous 
climate,  and  precarious,  irregular  food  supply  tended  to  prevent  any 
increase  in  numbers.  It  was  the  survival  of  the  iittest,  for  only  the 
sturdiest  of  their  men  were  able  to  undergo  the  privations  to  which 
they  were  subjected.  They  were  not  an  agricultural  people.  Warfare 
was  their  business.  Their  occupancy  of  the  lands  within  their  domin- 
ion was  for  hunting  and  fishing.  I  cannot  find  that  there  was  ever 
any  division  of  land  among  the  various  tribes  composing  the  league. 
It  is  plain  that  with  only  about  15,000  people,  men,  women,  and  chil- 
dren, in  the  extensive  region  reaching  from  the  Hudson  to  Lake  Erie, 
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and  frcwn  Canada  to  the  present  Pennsylvania  line,  there  would  be 
very  little  cultivation  of  the  soil. 

The  interest  of  the  plaintiff  in  the  reservation  lands  now  occupied 
by  the  Indians  of  the  Nation  is  that  of  occupancy  claimed  to  be  derived 
from  their  ancestors.  That  occupancy,  as  I  have  indicated,  never  was, 
to  any  great  extent,  devoted  to  the  growth  of  crops  or  to  fhe  improve- 
ment of  the  soil.   The  land  in  their  custody  remained  virgin  forest, 
and  its  condition  would  probably  liave  remained  unchanged,  except 
for  the  advent  of  the  European  settlers.   After  the  white  people  had 
discovered  this  Hemisphere  and  began  to  occupy  it,  a  new  order  of 
things  was  manifest.  They  were  the  more  intelligent  and  the  mightier, 
and  the  aboriginal  inhabitants  had  to  succumb.    The  uncivilized  al- 
ways must  give  way  to  the  superior  force  of  the  civilized.    The  In- 
dian occupancy  was  soon  abridged.  The  attempts  at  resistance,  at  the 
first  Moody  and  with  the  hope  of  expelling  the  intruders  from  the 
lands,  in  the  end  yielded  to  the  greater  numwrs  of  the  white  colonists. 
The  result  was  inevitable.   The  fertile  land  of  this  vast  territory  was 
necessary  for  the  habitation  of  millions  of  people  who  were  to  work 
for  a  livelihood  and  who  were  dependent  upon  the  products  of  the 
soil  for  their  sustenance.   The  sentimentalist  may  declaim  against  this 
recognition  of  the  right  to  acquire  territory,  against  the  wishes  of  the 
original  occupants.    It  was  a  right  founded  not  merely  on  superior 
strength  and  greater  numbers,  but  upon  the  a^fressive  dominancy  of 
civilization  when  competing  with  the  barbarous  and  uncivilized.  Ac- 
quisition of  territory  by  discovery  and  conquest  has  always  been  rec- 
ognized.   The  conquering  nation  may  attach  to  itself  a  part  of  the 
territory  of  the  nation  vanquished,  and  may  confiscate  the  land  from 
the  actual  owners  and  occupants.  The  more  humane  method  has  gen- 
erally obtained  of  permitting  the  owners  of  the  land  to  remain  un- 
molested, while  the  sovereignty  and  political  control  of  the  successful 
nation  has  prevailed  over  the  acquired  territory.  After  the  dismember- 
ment of  Poland  the  Poles  were  not  deprived  of  their  holdings  or  ex- 
pelled from  the  country.    As  a  result  of  the  Franco-German  War, 
Alsace  and  Lorraine  became  a  part  of  the  German  Empire;  but  the 
oo:ucants  of  the  territory  composing  these  provinces  were  undisburb- 
ed.  Those  owners  were  civilized  people  in  possession  of  defined  prem- 
ises, had  made  improvements,  and  cultivated  the  soil,  while  the  Ameri- 
can Indians  were  not  classed  among  the  civiHzed  peoples,  and  the  lack 
of  civilization  was  due  in  some  degree  to  their  inability  to  till  the  land 
or  to  earn  a  livelihood. 

When  this  continent  was  discovered,  there  was  a  sharp  strife  among 
the  discovering  powers  to  gain  supremacy.  Priority  of  possession  sig- 
nified political  mastery  and  the  assertion  of  title  in  the  land.  The  na- 
tional standard  when  raised  covered  not  only  the  land  in  sight,  but 
territory  unexplored  with  boundaries  unknown  to  the  claimant.  The 
Indian  interest  in  the  land  was  not  taken  into  the  calculation.  No  title 
was  recognized  in  favor  of  any  tribe  of  Indians.  In  Great  Britain, 
the  title  of  the  lands  discovered  and  acquired  by  its  subjects  was  in 
the  crown,  and  the  settlers  became  vested  by  grants  from  his  majesty. 
Those  grants  have  always  been  rect^ized  as  the  source  of  title  to  the 
lands  in  the  New  England  and  Middle  States.  There  is  no  tracing 
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back  of  the  title  to  the  aboriginal  occupants.  Their  right  of  occupant 
has  been  purchased  or  acquired  in  other  ways,  until  it  has  disappeared, 
except  where,  by  the  assent  of  the  nation  or  the  state  in  which  the 
particular  reservation  is  located,  they  have  been  segregated  and  the 
original  claim  may  there  ronain,  but  always  that  of  occupancy. 

Id  1629  the  King  of  Great  Britain  granted  in  fee  to  the  Colony  of 
Massachusetts  Bay  certain  described  lands  on  the  Atlantic  Coast,  and 
then  by  a  general  grant  included  the  lands  within  the  strip  across  the 
entire  continent  and  which  in  its  sweep  took  in  Western  New  York. 
This  grant  confirmed  a  previous  grant  to  the  Duke  of  York  which  in- 
cluded all  the  land  between  the  fortieth  and  forty-eighth  degrees  north 
latitude,  from  sea  to  sea,  and  which  in  its  extensive  reach  covered  all 
the  present  state  of  New  York.  This  wholesale  appropriation  by 
right  of  discovery  shows  the  extent  of  the  claim  of  the  first  discoverer 
and  possessor.  The  contiguous  lands  which  were  thus  acquired  em- 
braced all  of  the  continent  within  the  limits  expressed,  although  the 
boundary  lines  were  not  realized  nor  the  magnitude  of  the  appropriat- 
ed territory  comprehended  by  the  presumptuous  claimant. 

In  1664  Charles  II  conveyed,  by  grant,  to  the  Duke  of  York  a  large 
tract  of  land,  which  included  a  portion  of  the  premises  embraced  in 
the  grant  already  referred  to.  I  am  not  able,  from  the  description,  to 
ascertain  that  any  of  the  lands  in  Western  New  York  were  included 
in  this  grant.  No  matter;  the  ct^ony  of  New  York  succeeding  to  this 
title,  claimed  the  entire  colony  passed  by  it,  and  the  conflicti:^  claims 
engendered  much  ill  feeling  between  the  two  colonies.  For  3ie  pur- 
pose of  adjusting  these  complications,  which  had  become  quite  acute, 
with  the  increasing  importance  of  the  two  colonies  or  states,  com- 
missioners were  appointed  by  each  of  them,  and  they  met  at  Hartford, 
Conn.,  in  December,  1786,  and  entered  into  a  compact  which  was  rati- 
fied by  the  Legislature  of  each  state,  and  also  by  Congress  shortly  aft- 
er the  adoption  of  the  federal  Constitution.  By  the  treaty,  the  com- 
monwealth of  Massachusetts  ceded  to  New  York  State  all  claim  which 
Massachusetts  had  "to  the  government,  sovereignty  and  jurisdiction" 
of  the  lands  in  dispute.  New  York,  on  its  part,  ceded  to  the  said 
commonwealth  of  Massachusetts,  and  to  the  use  of  the  commonwealth, 
their  grantees  and  the  heirs  and  assigns  of  such  grantees  forever,  the 
right  of  pre-emption  of  the  soil  from  the  native  Indians,  and  all  their 
estate,  right,  title  and  property  (the  right  and  title  of  government, 
sovereignty  and  jurisdiction  excepted)  which  the  state  of  New  York 
hath,"  which  embraced  all  the  lands  in  Western  New  York,  and  which 
are  specifically  bounded  in  the  treaty,  and  extended  from  the  northerly 
Pennsylvania  line  to  Lake  Ontario.  The  tenth  provision  is  as  fol- 
lows: 

"The  commonwealth  of  MaraacliusettB  may  grant  the  right  of  pre-emption  of 
the  whole  or  any  part  of  the  said  lands  and  territories  to  any  pcraon  or  per- 
sons who  by  virtue  of  sach  grant  flhall  have  Kood  right  to  extinguish  by  pur- 
chue  the  claims  of  the  native  Indians,  providing,  however,  that  no  purchase 
from  the  native  Indians  by  any  such  grantee  or  grantees  shall  be  valid  unless 
the  same  shall  be  made  In  the  presence  of  and  approved  by  a  superintendent  to 
be  appointed  for  such  purpose  by  the  commonwealth  of  Massachusetts,  and 
?iavlng  no  Interest  in  such  purchase,  and  unless  such  purduuH  shall  be  con> 
firmed  by  the  commonwealth  of  MassachoBetts." 
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It  is  the  contention  of  the  appellant  that  the  commonwealth  of  Mas- 
sachusetts, by  this  treaty  and  cession,  only  acquired  the  pre-emptive 
right,  or  the  right  to  buy  the  land  of  the  Indians  whenever  they  were 
ready  to  sell.  The  right  of  pre-empticm  has  long  been  in  use  in  our 
legal  nomenclature,  and  early  in  England  signified  the  right  to  pur- 
chase merchandise  for  the  crown.  When  the  settlers  occupy  the  pub- 
lic lands  of  the  United  States,  cultivating  and  improving  tfie  same,  if 
the  government  places  the  lands  in  the  market  at  a  stipulated  or  mini- 
mum price,  the  settlers  so  in  possession  have  the  right  of  pre-emption, 
or  a  preference  in  buying  the  land  at  the  price  stated ;  that  is,  the  es- 
sence of  a  right  by  pre-emption  is  the  privilege  of  purchasing,  and, 
as  applied  to  the  lands  occupied  by  the  Indians,  the  state  whidi  has 
acquired  the  pre-emption  in  these  lands  has  the  first  right  to  pur- 
chase them  when  they  are  put  up  for  sale,  or  to  extinguish  the  Indian 
title.  Fellows  et  al.  v.  Denniston.  23  N.  Y.  420,  433.  At  the  time  the 
treaty  between  New  York  and  Massachusetts  was  entered  into,  the 
right  of  purchase  from  the  Indians  was  considered  a  valuable  asset. 
The  Indians  were  improvident  in  disposing  of  their  lands.  They  de- 
rived nothing  from  the  soil,  and  a  small  sum  in  hand  was  alluring  to 
these  sons  of  the  forest,  for  whom  manual  labor  had  no  attraction. 

The  cl^m  is  vigorously  pressed  by  the  appellant's  counsel  that  this 
tenth  provision  indicates  Massachusetts  only  possessed  the  right  of 
purchase.  The  provision  did  not  pass  title  to  Massachusetts.  That 
had  been  accomplished  in  specific  terms  by  the  cession  clause  previous- 
ly referred  to.  This  tenth  provision  simply  assured  the  right  of  that 
state  to  sell  the  pre-emptive  right.  Massachusetts,  of  course,  could 
sell  and  convey  the  land  which  it  owned.  It  might,  however,  be  claim- 
ed that  the  right  to  extinguish  the  Indian  title  was  connected  with 
statehood  and  could  not  be  transferred  to  an  individual,  and  the  pro- 
vision was  inserted  to  make  clear  its  power  to  part  with  this  right  of 
pre-emption  as  well  as  the  fee  title.  I  think  therefore  the  ces»on  to 
Massachusetts  was  more  than  ^e  mere  right  of  purchasing  lands  from 
the  Indians.  New  York  intended  to  part  with  all  the  right  or  title  it 
had  in  the  lands  described,  except  that  of  sovereignty  and  governmental 
authority.  The  right  of  pre-emption  of  the  soil  was  a  peculiar  phrase 
and  of  known  signification  when  applied  to  the  acquisition  of  Indian 
lands  and  might  not  pass  by  a  mere  conveyance  of  the  lands  described, 
so  it  was  specifically  mentioned.  The  grant,  however,  in  terms  includ- 
ed all  the  estate  and  title  which  the  state  of  New  York  had  in  the 
premises.  A  certain  part  of  the  lands  in  the  state  of  New  York  was 
ceded  by  Massachusetts,  to  the  former  state,  and  similar  language  is 
employed  in  vesting  the  title,  and  which  was  in  eifect  an  exception  or 
reservation  in  the  deed  or  grant.  The  purpose  of  this  compact  was  to 
insure  to  New  York  the  unmolested  political  authority  and  dominion 
of  the  territory  within  its  domain  and  to  release  to  Massachusetts  any 
claim  or  lien  held  by  New  York  in  the  premises  to  which  Massachusetts 
was  asserting  title  or  ownership.  To  limit  the  interest  parted  with 
by  New  York  to  the  right  to  purchase  was  a  restriction  not  within  the 
compass  of  the  grant  when  the  long  dispute  between  the  two  states 
is  considered.  Massachusetts  had  long  asserted  that  the  fee  of  the 
lands  was  in  her,  for  there  had  been  no  recognition  of  fee  title  in  the 
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Indians.  New  York  made  a  counterclaim,  and  certainly  set  up  no 
title  in  the  Indians.  The  abori^nes  were  not  .a  factor  in  the  deter- 
mination of  the  controversy.  Their  occupancy  was  unquestioned,  and 
the  tenure  of  it  could  not  be  ciit  short  except  by  their  voluntary  relin- 
quishment The  controversy  was  adjusted  by  one  state  yielding  sov- 
ereignty to  the  other,  while  that  other  surrendered  its  claim  to  fee  title 
in  the  lands  described.  Each  attained  its  object,  and  the  import  of  the 
agreement  seems  plain,  and  New  York  never  questioned  the  extent  of 
the  grant. 

Passing  that,  however,  Massachusetts  had  acquired  title  to  these 
premises  by  patent  from  the  crown  to  Massachusetts  Bay  Colony  in 
1639,  as  already  shown.  The  priority  of  that  title  is  manifest,  and  it 
had  not  been  transferred  to  New  York.  Even  if  the  grant  from  New 
York  was  Ihxiited  to  the  right  to  purchase  from  the  Indians,  Mas- 
sachusetts still  retained  the  original  claim  based  upon  prionty  of  dis- 
covery and  of  grant  It  is  therefore  not  of  the  utmost  importance 
whether  Massachusetts  acquired  the  fee  title  from  New  York,  for 
she  had  it  by  right  of  discovery  from  Great  Britain,  which  had  been 
transferred  to  her  grantor  before  the  grant  to  the  Duke  of  York. 
Each  assertion  of  tiSe  was  founded  upon  the  same  discoverer's  claim, 
and  each  took  from  the  crown  of  the  same  kingdom.  Let  us  assume, 
however,  that  the  original  title  in  Massachusetts  had  for  some  reason 
expired,  or  the  description  in  its  grant  was  too  indefinite,  and  that  the 
grant  to  the  Duke  of  York  in  1664  did  not  include  the  lands  in  West- 
em  New  York,  still  New  York  held  the  fee  title;  that  is,  eliminate 
entirely  the  Massachusetts  title.  When  the  treaty  of  peace  was  con- 
summated with  Great  Britain  in  1783,  it  relinquished  its  title  and  in- 
terest in  all  the  lands  within  the  13  states,  and  the  title  passed  to  each 
state  of  all  the  land  within  its  territory.  The  boundaries  of  each  state 
were  well  defined,  and  in  New  York  embraced  all  the  land  to  Lake 
Erie  between  the  Pennsylvania  northerly  boundary  and  Lake  Ontario, 
and  it  was  largely  occupied  by  actual  settlers.  All  this  territory  had 
belonged  to  Great  Britain  bv  right  of  discovery.  The  only  other  claim- 
ant at  any  time  had  been  France,  and  its  interest  in  the  lands  east  of 
the  Mississippi  river,  except  a  portion  of  Louisiana,  was  ceded  to 
Great  Britain  in  1763  as  a  result  of  the  French  and  Indian  or  Seven 
Years'  War.  New  York  therefore,  at  the  time  of  the  compact  with 
Massachusetts  in  1786,  was  the  absolute  owner  in  fee  of  this  land  by 
a  title  recognized  in  all  civilized  countries  and  by  the  courts  of  our 
own  nation  as  the  supreme  indefeasible  title,  subject  only  to  the  title  of 
Massachusetts  already  referred  to.  When  New  York  conveyed  to 
Massachusetts,  tfie  grantee  became  vested  with  the  unqualified  fee 
title,  aside  from  her  claim  based  upoa  precedence  of  discovery  and 
grant  from  the  crown. 

By  deed  bearing  date  May  11,  1791,  Massachusetts,  for  the  con- 
sideration of  fl5,(M)0  expressed  in  the  deed,  conveyed  to  Robert  Mor- 
ris a  tract  of  land  in  Western  New  York  containing  800,000  acres  and 
including  the  lands  described  in  the  complaint.  The  interest  trans- 
ferred is  thus  set  out  in  the  conveyance : 

The  grantors  "do  tLve,  grant  bargain,  sell  and  convey  to  tbe  said  Robert 
MoxtiM,  hlB  heirt  and  assigns  forever,  tbe  ^e-mptlve  right  and  all  otber  right 
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title  and  Interest  which  the  said  commonwealth  hath  to  a  certain  tract  or  p: 
eel  of  land  being  part  of  the  tract  and  territory  above  described,  which  pan 
contains  about  eight  hundred  thousand  acres,  more  or  less,  and  is  bounded 
follows,  to  wit  [describing  the  lauds  |." 

The  title  acquired  by  Morris  has  been  continued  down  to  the  pre 
ent  owners  of  this  vast  tract  of  land,  and  its  validity  as  an  indefeasil 
title  in  fee  has  too  long  been  recognized  to  be  overturned  now. 

Morris  obtained  by  purchase  from  Massachusetts  by  several  simil 
conveyances  other  extensive  tracts  of  land  in  Western  New  York  u 
til  he  owned  3,600,000  acres.  Shortly  after  he  sold  and  conveyed 
the  proprietors  of  the  Holland  Land  Company  this  large  region  ai 
agreed  in  the  conveyance  to  extinguish  the  Indian  title  or  intere; 
which  he  did.  In  1797  a  commissioner  on  behalf  of  the  United  Stan 
and  also  of  Massachusetts,  were  present  at  Big  Tree  at  the  long  neg 
tiations  or  conference  and  assented  to  the  sale.  Ten  tracts  of  lai 
comprising  337  square  miles  were  reserved  to  the  Indians,  and  the  A 
legany  and  Cattaraugus  reservations  were  among  the  number,  and  tl 
occupancy  of  the  Senecas  upon  these  two  tracts  has  continued  sin 
that  time  with  some  changes  in  the  boundaries  of  the  Cattaraugus  re 
ervation  reducing  the  quantity  of  the  land  from  that  originally  r 
served.  By  conveyance  dated  September  12,  1810,  the  proprietors 
the  Holland  Land  Company  conveyed  to  David  A.  Ogden  about  201 
000  acres  of  these  reservations  of  land  occupied  by  the  Indians,  and  i 
eluding  the  two  reservations  in  question,  for  50  cents  an  acre.  Tl 
grantors  covenanted  that  they  were  "seised  of  an  indefeasible  esta 
or  inheritance"  in  the  lands  conveyed,  and  that  they  were  authorizi 
to  sell  the  pre-emption  right  therein,  and  "that  the  said  party  of  tl 
second  part  (Ogden),  his  heirs  and  assigns,  shall  and  may  at  all  tim 
hereafter  forever,  have,  hold,  occupy,  possess  and  enjoy  the  abo' 
granted  and  described  premises  and  every  part  thereof  subject  only 
the  right  of  the  native  Indians."  This  was  the  origin  of  the  defen 
ant's  title.  Ogden  held  the  legal  title  until  1821,  although  apparent 
not  the  sole  owner  during  that  period.  At  that  time  a  trust  deed  w 
executed  by  him  to  certain  designated  trustees.  An  association  i 
organization  seems  to  have  been  formed,  and  a  division  of  the  inte 
ests  into  20  shares  was  made,  and  the  name  of  Ogden  Land  Compai 
has  in  general  language  been  since  applied  to  the  company  or  trustc 
ship.  About  1871  the  defendant  and  one  Babcock,  who  died  short 
after,  were  appointed  trustees.  An  action  in  which  all  the  sharehoi 
ers  were  parties  was  commenced  in  the  Supreme  Court,  Queens  cou: 
ty,  in  this  state,  in  1882,  and  a  judgment  was  entered  December  1 
1883,  ratifying  the  appointment  of  the  defendant  as  trustee,  and  nar 
ing  William  D.  Waddington,  now  dead,  a  co-trustee,  and  the  defen' 
ant  has  since  acted  alone.  I  will  later  make  some  reference  to  tl 
connection  of  the  Ogden  Company  with  the  plaintiff. 

The  assertion  of  the  title  by  right  of  discovery  to  the  exchision  i 
any  ownership  of  the  Indians  in  the  fee  of  the  land  has  been  fruitf 
in  important  litigation,  and  the  gravity  of  the  contests  and  the  vah 
of  the  lands  involved  have  elicited  very  elaborate  and  learned  opinioi 
from  some  of  the  ablest  jurists  in  the  nation. 

In  Johnson  and  Graham's  Lessee  v.  Mcintosh,  8  Wheat.  (U.  S.)  54 
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5  L.  Ed.  681,  the  action  was  ejectment  for  land  in  Illinois.  The  plain- 
tiffs were  the  grantees  of  the  premises  in  suit  from  a  tribe  of  Indians 
who  at  the  time  of  the  conveyance  were  in  actual,  lawful  possession 
of  the  premises,  and  the  sale  in  their  behalf  was  duly  authorized.  The 
defendant  based  his  title  upon  a  grant  from  the  United  States  deriv- 
able by  letters  patent  from  the  King-  of  England  early  in  the  seven- 
teenth century.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
court.  After  stating  generally  that  title  by  discovery  was  recognized 
by  the  various  European  nations,  he  proceeded  to  discuss  the  relations 
between  the  discoverer  and  the  Indians,  saying,  at  page  574  of  8 
Wheat  (6  L.  Ed.  681): 

"In  the  establMunoit  ot  these  relattonB,  the  rights  of  the  original  lahablt- 
antB  were,  in  no  InBtance,  entlrdy  disregarded,  but  were  necessarily,  to  a  con- 
siderable extent  impaired.  Tliey  were  admitted  to  be  the  rightful  occupants  of 
the  soU,  with  a  legal  as  well  as  Just  claim  to  retain  possesBlon  of  it,  and  to 
uM  it  according  to  their  own  discretion ;  but  their  rights  to  complete  sovereign- 
ty, as  independent  nations,  were  necessarily  diminished,  and  their  power  to 
dispose  of  the  eoU  at  their  own  will,  to  whomsoever  they  pleased,  was  denied 
by  the  original  fundamental  principle  that  discovery*  gave  exclusive  title  to 
those  who  made  it  While  the  different  nations  of  Europe  respected  the  right 
of  the  natives  aa  oocnpants^  they  asserted  the  ultimate  dominion  to  be  in  them- 
selves, and  claimed  and  aerdsed,  aa  a  consequence  of  this  ultimate  dominion, 
a  iwwer  to  grant  the  soil,  while  yet  In  possession  of  the  natives.  These  grants 
have  tK*en  understood  by  all  to  convey  a  title  to  the  grantees,  subject  only  to 
the  Indian  right  of  occupancy.  The  history  of  America,  from  its  discovery  to 
tbe  preset  day,  proves,  we  think,  the  universal  reeognititm  of  these  prin- 
ciples." 

And  again,  at  page  587  et  seq.  of  8  Wheat.  (5  L,  Ed.  681) : 

"The  United  States,  then,  have  unequivocally  acceded  to  tbat  great  and 
broad  rale  by  which  Its  civilized  Intiabitants  now  hold  this  country.  They  hold, 
and  assert  In  themselv^,  the  title- by  which  It  was  acquired.  They  maintain, 
as  all  others  have  maintained,  that  discovery  gave  an  exclusive  right  to  ex- 
tinguish the  Indian  title  of  occupancy,  either  by  purchase  or  by  conquest,  and 
gave  also  a  right  to  such  a  degree  of  sovereignty,  as  the  circumstances  of  the 
people  woiild  allow  them  to  exercise.  The  power  now  possessed  by  the  gov- 
ernment of  the  United  States  to  grant  lands  resided,  while  we  were  colonies, 
in  the  crown,  or  In  its  grantees.  The  validity  of  tbe  titles  given  by  either  has 
never  been  questioned  in  our  courts.  It  has  l>een  exercised  uniformly  over  ter- 
ritory In  posseaslon  of  the  Indians.  The  existence  of  this  power  must  negative 
the  existence  of  any  right  which  may  conflict  with  and  control  it.  An  abso- 
lute title  to  lands  cannot  exist,  at  the  same  time,  in  different  persons,  or  in  dif- 
ferent governments.  An  absolute  must  be  an  exclusive  title,  or  at  least  a 
title  which  excludes  all  others  not  compatible  with  It  All  our  Institutions  rec- 
ognhK  the  absolute  title  of  the  crown,  subject  only  to  the  Indian  right  of  oc- 
cupancy, and  recognize  the  absolute  title  of  the  crown  to  extinguish  that  right. 
This  la  incompatible  with  an  absolute  and  complete  title  in  the  Indians." 

And  finally,  at  page  591  of  8  Wheat,  (5  L.  Ed.  681) : 

"However  extravagant  the  pretension  of  converting  the  discovery  of  an  In- 
habited country  Into  conquest  may  appear,  If  tbe  principle  has  been  asserted 
in  the  first  instance,  and  afterwards  sustained,  if  a  country  has  been  acquired 
and  held  under  It,  If  the  property  of  the  great  mass  of  the  community  orlgl- 
oates  in  It,  it  becomes  the  law  of  the  land,  and  catmot  be  questioned.  So,  too. 
with  respect  to  the  concomitant  principle  that  the  Indian  inhabitants  are  to  l>e 
considered  merely  as  occupants,  to  be  protected,  Indeed,  while  In  peace.  In  the 
poseeeslon  of  their  lands,  but  to  be  deemed  incapable  of  transferring  the  abso- 
lute title  to  others.  However  this  restriction  may  be  oiqmsed  to  natural  right, 
and  to  the  usages  of  dviUxed  nations,  yet,  If  It  tie  Indlsprasable  to  that  sys- 
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tern  under  which  the  country  has  been  settled,  and  be  adapted  to  the  acton 
pondition  ot  the  two  people,  It  may  perhaps,  be  supported  by  reason,  and  cer 
talnly  cannot  be  rejected  by  courts  of  Justice." 

I  have  quoted  fully  from  this  exhaustive  and  luminous  opinion  fo 
the  reason  that  it  is  the  leading  one  on  this  interesting  subject  and  ha 
been  the  accepted  doctrine  in  that  court.  The  Cherokee  Nation  v 
State  of  Georgia,  5  Pet.  (U.  S.)  1,  48,  8  L.  Ed.  25;  Martin  et  al.  ? 
Waddell,  16  Pet.  367.  4:26,  10  L.  Ed.  997;  U.  S.  v.  Cook,  19  Wall 
(U.  S.)  591,  n  L.  Ed.  210;  Francis  v.  Francis,  203  U.  S.  233,  238 
27  Sup.  Ct.  129,  51  L.  Ed.  165.  The  text-writers  have  given  expres 
sion  to  the  same  views.  Kent's  Commentaries,  vol.  3,  p.  379  et  seq. 
Washburn  on  Real  Property,  vol.  3  (3d  Ed.)  p.  1G4  et  seq. 

The  two  principles  that  the  Indian  interest  in  the  reservation  land 
is  merely  one  of  occupancy  which  is  full,  complete,  and  effective,  ani 
of  which  they  cannot  be  deprived  except  by  voluntary  cession  on  thei 
part  and  when  duly  approved  by  the  proper  civil  authorities,  and  fur 
ther  that  the  ultimate  title  is  in  the  state  or  its  grantee,  are  well  es 
tablished  by  the  decisions  in  our  own  state.  Strong  v.  Waterman,  1 
Paige,  607 ;  Fellows  v.  Denniston,  23  N.  Y.  420,  423 ;  Howard  y 
Moot,  64  N.  Y.  262,  271 ;  Smith  et  al.  v.  City  of  Rochester,  92  N.  "Y 
463,  476,  et  seq.,  44  Am.  Rep.  393;  Seneca  Nation  v.  Christie.  12' 
N.  Y.  122.  27  N.  E.  275.  The  validity  of  the  title  derived  from  th 
state  of  Massachusetts  of  these  lands  in  Western  New  York  was  up 
held  in  the  last  case  cited.  The  court  in  commenting  on  the  question 
heretofore  adverted  to,  use  this  language,  at  page  135  et  seq.  of  12i 
N,  Y.,  and  page  278  of  27  N.  E. : 

"The  nature  of  the  Indian  title  to  lands  on  this  continent  was  established  b; 
the  system  bf  public  law  adopted  by  European  nations  regulating  their  pos 
sessions  here.  It  became  the  recognized  principle  that  discovery,  followed  b: 
possession,  rested  In  the  sovereign  by  whose  subjects  the  discovery  was  mad 
the  absolute  title  to  the  soil  of  the  lands  within  the  limits  of  the  discovero 
territory,  subject,  however,  to  the  right  of  occupation  by  the  Indian  tribes 
which  could  only  be  extinguished  by  their  voluntary  consent,  unless  forfeit?' 
under  the  laws  of  war.  It  was  a  necessary  sequence  to  the  claim  that  tin 
sovereign  had  the  ultimate  title  to  the  soil,  that  the  right  to  extinguish  tb' 
Judian  occupation  was  exclusively  vested  In  the  sovereign.  The  Indians  wer 
held  to  be  Incapable  of  alienating  their  lands  except  to  the  crown,  and  all  [)Ut 
chases  made  from  them  without  Its  consent  were  regarded  and  treated  as  absr 
lutely  void.  The  title  of  the  crown  was  subject  to  grant,  but  a  grant  from  tb' 
crown  only  conveyed  the  fee  subject  to  the  right  of  Indian  occupation,  and 
when  that  was  extinguished  under  the  sanction  of  the  crown,  the  posseBSioi 
then  attached  to  the  fee,  and  the  title  of  the  grantee  was  thereby  perfected 
These  general  principles  were  announced  by  Chief  Justice  Marshall  In  tb 
great  case  of  Johnson  v.  Mcintosh,  8  Wheat  (U.  S.)  543,  5  L.  Ed.  681,  which  ba 
ever  since  been  regarded  as  a  sound  exposition  of  the  nature  of  Indian  titles. 

The  leading  case  relied  upon  by  the  counsel  for  the  appellant  is  Og 
den  V.  Lee,  6  Hill,  546.  The  plaintiffs  in  that  case,  who  were  the  trus 
tees  of  the  Ogden  Land  Company,  recovered  a  verdict  in  an  action  o 
trover  against  the  purchaser  of  saw  logs  cut  and  removed  from  th' 
Cattaraugus  reservation,  and  the  Supreme  Court  granted  a  new  trial 
The  right  of  the  Indians  to  use  and  develop  these  lands  to  the  fulles 
extent  by  virtue  of  their  occupancy  thereof  must  be  clear.  They  ar 
not  in  by  a  definitely  determinable  term.   Their  possession  iis  not  tha 
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of  a  tenant,  but  to  all  intents  and  purposes  during  their  o<xupancy  they 
are  the  owners.  The  possession  can  only  be  ended  by  their  relinquish- 
ment of  it  It  was  doubtless  expected  that  their  occupation  would  be 
perpetual,  and  it  has  existed  for  more  than  100  years  upon  these  res- 
ervations and  with  no  diminution  in  the  number  of  the  Indian  occu- 
pants. The  principles  ordinarily  applicable  to  a  tenant  in  possession 
cannot  be  a[^lied  to  these  Indians  in  view  of  the  permanency  and  pe- 
culiar character  of  their  occupancy.  The  Indians  who  sold  the  logs 
were  in  possession  of  the  premises,  and  for  aught  that  appeared  the 
primary  purpose  in  their  cutting  was  to  improve  the  land,  and,  if  so, 
they  certainly  had  a  right  to  fell  trees  and  dispose  of  them.  United 
States  V.  Cook,  19  Wall.  (U.  S.)  591,  22  h.  Ed.  210.  The  court  did  in 
its  remarks  limit  the  cession  by  New  York  to  Massachusetts  to  the 
right  of  pre-emption  in  the  soil ;  but  the  expressions  were  not  neces- 
sary to  the  decision  of  the  case.  The  judgment  was  affirmed  in  Fel- 
lows V.  Lee,  5  Denio,  628;  the  court  holding  "that  the  Indian  title  to 
the  lands  is  an  absolute  fee/*  and  the  state  of  Massachusetts  only  ac- 
quired the  right  to  purchase  whenever  the  Indians  decided  to  sell. 
There  are  other  cases  cited  upon  the  brief  of  the  appellant's  counsel, 
like  Wadsworth  v.  Buffalo  Hydraulic  Association,  16  Barb.  83,  and 
Blacksmith  v.  Fellows,  7  N.  Y.  401,  in  which  it  has  been  held  either 
that  the  Indians  have  an  absolute  title  in  fee,  or  that  the  state  of  Mas- 
sachusetts only  acquired  from  New  York  the  right  to  buy  of  the  In- 
dians in  case  they  concluded  to  dispose  of  their  lands.  In  some  of  the 
cases  the  expressions  used  upon  these  questions  were  not  essential  to 
the  decision  arrived  at.  In  any  event,  1  am  satisfied  that  the  trend  of 
authority  and  of  reasoning  is  decidedly  in  favor  of  the  position  that  the 
Indians'  right  is  possessory  only  in  these  lands,  and  that  Massachusetts 
by  discovery  and  consequent  grant  from  the  crown  and  by  cession  from 
Xew  York  owned  both  the  ultimate  fee  title  and  the  incidental  right 
of  pre-emption,  and  its  title  and  rights  were  transferred  to  the  pred- 
ecessors of  the  defendant. 

There  are  other  phases  of  the  case  which  it  may  be  advisable  to  ad- 
vert to.  On  January  15,  1838,  the  Seneca  Nation  conveyed  to  the  then 
trustees  of  the  Ogden  Land  Company  all  their  rights  in  their  several 
reservations  in  Western  New  York,  including  the  Allegany  and  Cat- 
taraugus, in  cfmsideration  of  the  payment  of  $202,000.  This  convey- 
utce  was  in  pursuance  of  a  treaty  at  which  representatives  of  the  na- 
tional government  and  of  Massachusetts  were  present  and  approved  of 
the  transaction.  The  compact  was  the  result  of  negotiations  whereby 
the  Indians  were  to  be  transported  to  a  more  extensive  reservation 
for  them  in  what  is  now  the  state  of  Kansas,  and  one  of  the  induce- 
ments to  the  United  States  for  the  sale  and  the  extinguishment  of  the 
Indian  occupancy  and  interest  in  this  state  was  the  cession  to  the 
I'nited  States  of  lands  in  Wisconsin  adjacent  to  Green  Bay.  The 
Indians  were  to  have  at  least  five  years  in  which  to  vacate  the  reser- 
vations, liie  General  Council  of  Massachusetts  ratified  the  transfer. 
The  Senate  of  the  United  States,  however,  made  substantial  modifi- 
cations in  the  plan  contemplated,  and,  as  amended,  approved  of  the 
treaty  subject  to  the  "full  and  voluntary  consent"  of  each  of  the  tribes 
"separately  assembled  in  council"  after  a  fair  explanation  of  the  treaty. 
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with  the  amendments,  had  been  given  to  them  by  a  commissioner  o 
the  United  States.  Pending  the  attempted  compliance  with  these  pre 
visions,  complaint  was  made  that  the  Indians  had  been  defrauded  o 
overreached  in  the  transaction,  and  the  result  was  another  treaty  dal 
ed  May  20,  1842,  on  behalf  of  the  Ogden  Land  Company  and  th 
plaintiff,  whereby  the  company  transferred  to  the  latter  the  Allegan 
and  Cattaraugus  reservations,  and  the  plaintiff  gave  up  to  the  com 
pany  two  other  reservations.  The  significance  of  the  treaty  to  th 
present  discussion  is  in  the  following  article  contained  in  it: 

"Article  1.  The  said  Thomas  Ludlow  Ogden  and  Joseph  Fellows,  In  coDSlde: 
atlon  of  the  release  and  agreements  hereinafter  contained  on  the  part  of  tb 
said  Seneca  Nation,  do  on  their  part  consent  coveoant  and  agree,  that  they,  U 
said  Nation  (the  said  Indenture  notwithstanding),  shall  and  may  continue  i 
the  occupation  and  enjoyment  of  the  whole  of  the  said  two  several  tracts  ( 
land  called  the  Cattaraugus  reservation  and  the  Allegany  reservation,  with  tl 
same  right  ^nd  title  In  all  things  as  they  had  and  possessed  therein  Immediat 
ly  before  the  date  of  the  said  indenture,  saving  and  reserving  to  the  said  Tbon 
as  Ludlow  Ogden  and  Joseph  Fellows  the  right  of  pre-emption,  and  all  otbi 
the  right  and  title  which  they  then  had  or  held  In  or  to  the  said  tracts  of  land 

The  plaintiff  thus  recognized  the  outstanding  claim  of  the  Ogde 
Land  Company  of  the  same  force  and  effect  as  that  held  by  the  stal 
of  Massachusetts,  and  it  was  not  limited  to  the  right  of  purchase. 

The  counsel  for  the  appellant  claim  that  the  plaintiff  acquired  ( 
was  assured  the  title  in  fee  by  certain  treaties  made  between  the  Uni 
ed  States  and  the  Six  Nations,  particularly  the  one  consummated  ; 
Ft.  Stanwix  in  this  state  October  2,  1784. 

The  Iroquois  Nation,  excepting  the  Oneidas  and  the  Tuscarora 
had  enlisted  with  England  in  the  Revolutionary  War.  They  were  in 
placably  cruel  in  their  attacks  upon  the  colonists  and  participated  i 
the  bloody  battle  of  Oriskany  in  their  own  vicinity  and  in  many  othi 
engagements,  and  constantly  carried  on  a  predatory  guerilla  warfar 
The  feeling  against  them  among  the  settlers  was  quite  bitter,  and  yi 
the  United  States  were  not  inclined  to  treat  them  as  a  vanquishe 
enemy,  and  that  is  well  illustrated  in  this  treaty  at  Ft.  Stanwix,  whit 
was  in  effect  a  treaty  of  peace  between  the  United  States  and  the  foi 
hostile  tribes  of  the  Iroquois  after  the  close  of  the  Revolutionary  \V; 
and  the  treaty  of  peace  with  Great  Britain.  The  treaty  recites  th; 
the  Six  Nations  "shall  be  secured  in  the  peaceful  possession  of  tl 
lands  they  inhabit,"  which  included  the  lands  west  of  the  Genest 
river.  The  United  States  did  not  convey  any  land  to  'the  plainti 
or  to  the  Iroquois  Nation  by  this  or  any  of  the  subsequent  treatie 
It  simply  assured  the  enemy  which  had  been  conquered  that  its  lan( 
would  not  be  confiscated  or  appropriated  by  the  United  States,  but.  c 
the  other  hand,  its  occupancy  of  these  lands  would  be  unmoleste 
The  United  States  owned  no  title  or  interest  in  these  premises.  Tl 
original  13  colonies  were  independent  sovereignties,  and  the  fee  of  i 
the  land  within  their  respective  domains  belonged  to  the  colony  whe: 
it  was  situated,  and  the  nation  never  claimed  otherwise.  The  lar 
comprising  the  great  northwestern  country,  now  the  states  of  Ohi 
Indiana,  Illinois,  Michigan,  and  Wisconsin,  was  ceded  to  the  Unite 
States  by  the  several  states  claiming  title,  notably  Virginia,  after  tl 
adoption  of  the  Constitution,  so  that  the  title  to  that  vast  tract  wi 
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vested  in  the  nation;  and  that  is  also  true  of  the  enormous  territory 
acquired  from  France  by  the  Louisiana  Purchase,  but  there  was  never 
any  cession  of  land  within  the  boundaries  of  the  original  13  colonies 
by  the  states  now  succeeding'  to  them. 

The  method  of  dealing  with  the  Indians  was  by  treaty  until  1871, 
since  which  time  acts  of  Congress  have  been  substituted.  United 
States  V.  Kagama,  118  U.  S.  376,  6  Sup.  Ct.  1109,  30  L.  Ed.  228. 
Th^  were  not  regarded  as  independent  nations  (case  last  cited 
and  Cherokee  Nation  v.  Georgia,  6  Pet.  [U.  S.]  1,  8  L.  Ed.  25);  and 
finally  it  was  so  declared  by  Act  Cong.  March  3.  1871,  c.  120,  §  1,  16 
SUt.  566 ;  section  2079,  Rev.  St.  U.  S. 

"Treaties"  are  solemn  agreements  between  nations.  In  the  dealings 
with  the  Indians  they  had  no  greater  solemnity  or  significance  than  an 
act  of  Congress,  although  my  attention  has  not  been  called  to  any  act  of 
Congress  relating  to  the  Indians  which  was  unfair  to  them  or  has  been 
violated  the  nation.  The  Indians  from  an  early  date  have  been 
treated  as  wards  of  the  nation  and  of  the  state.  No  one  can  despoil 
them  of  their  lands,  and  any  sale  by  them  which  they  attempt  to  make 
must  be  approved  by  the  nation  and  by  the  state  of  Massachusetts  as 
well.  The  state  of  New  York,  as  far  back  as  when  the  Dutch  were 
in  control,  dealt  justly  with  them,  purchasing  their  interest  and  sel- 
dom endeavoring  to  deprive  them  of  their  holdings.  When  they  were 
placed  upon  the  reservations,  it  was  expected  they  would  remain  there, 
and,  evidently,  there  was  no  intenticm  of  making  them  citizens  or  al- 
lowing their  occupancy  to  be  terminated  imless  a  more  suitable  home 
was  provided  for  diem. 

Nor  can  the  plaintiff  establish  title  against  the  defendant  by  ad- 
verse possession.  The  defendant  cannot  get  possession  until  the  In- 
dian title  has  been  extinguished.  The  statute  does  hot  commence  to 
run  against  him  so  long  as  the  plaintiff  is  lawfully  in  possession.  Flem- 
ming  et  al.  v.  Bumham  et  al.,  100  N.  Y.  1,  8,  2  N.  E.  905;  Clute  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  120  N.  Y.  367,  273,  2  N.  E.  317. 

I  do  not  deem  it  important  to  discuss  the  many  flaws  alleged  to  ex- 
ist in  the  defendant's  claim  of  title.  It  has  been  too  often  approved, 
and  its  origin  is  too  remote,  to  justify  any  invalidation  of  it  lor  tech- 
nical reasons.  The  defendant  is  not  attempting  to  interfere  with  the 
occupancy  of  the  plaintiff  in  these  reservations.  He  is  merely  quies- 
cent, and  his  title  cannot  be  effective  while  the  Indians  live,  only  by 
their  own  action.  The  Seneca  Nation  is  the  attacking  party.  It  is 
endeavoring  to  extingfuish  the  claim  of  the  defendant  which  has  been 
held  for  nearly  100  years  by  the  trustees  of  the  Ogden  Company.  If 
the  United  States  deem  it  wise  to  make  these  Indians  citizens,  or  to 
permit  their  lands  to  be  allotted  in  their  entirety  and  aliened  to  the 
white  people,  then  Congress  should  authorize  the  purchase  of  the  fee 
title  from  the  defendant. 

The  affirmant  of  the  judgment  does  not  establish  the  proposition 
that,  if  the  plaintiff  becomes  disintegrated,  the  defendant's  title  will 
vest  in  possession  at  once.  Allotment  among  the  individual  Indians 
by  the  plai-itiff  has  been  permitted  for  a  considerable  period  by  the 
national  government.  Inheritance  is  allowed  in  accordance  with  the 
statutes  of  descent  of  the  state  of  New  York,  and  conveyances  amongst 
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the  Indians  are  also  allowed.  It  may  well  be  held  that  even  thougi 
the  nation  in  its  tribal  capacity  should  be  dissolved — if  the  individua 
Indian  holds  his  land  by  virtue  of  this  realized  method  of  all*^ 
ment — ^that  the  occupancy  will  continue  to  his  most  remote  descoid 
ant.  It  has  been  held,  in  United  Sutes  v.  Cook,  19  Wall.  (U.  S.)  591 
22  L.  Ed.  210  supra,  that  "possession  when  abandoned  by  the  In 
dians,  attaches  itself  to  the  fee  without  further  grant."  It  would  seer 
reasonable  that  the  surrender  of  possession  must  not  only  be  volun 
tarily  made  by  the  nation,  but  if  the  nadon  crumbles  to  pieces,  and  th 
individual  Indians  occuot  the  premises,  that  their  possession  wi 
have  the  full  force  and  effect  of  the  plaintiff  in  its  tribal  capacity. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  a>sts. 

All  concur,  except  KRUSE,  J.,  who  dissents  in  an  opimon  in  whic 

ROBSON,  J.,  concurs. 

KRUSE,  J.  (dissenting).  The  question  here  is  not  merely  wh; 
rights  the  crown  grants  purported  to  grant  and  convey,  but  also  i 
what  extent  they  were  findly  realized  in  the  adjustment  of  tl 
conflicting  claims,  between  those  claiming  under  the  crown  grants  at 
the  Indians,  who  claimed  in  hostility  thereto.  Regardless  to  whatev 
right  to  the  lands  in  question  either  Massachusetts  or  New  York,  < 
both,  may  have  apparently  acquired  through  the  crown  grants,  I  thii 
it  quite  dear  that  the  federal  government  in  dealing  with  the  Indiar 
as  well  as  both  states,  ultimately  recognized  that  the  Indians  we 
the  owners  of  the  lands  now  in  controversy  for  all  practical  pu 
poses,  having  the  full  and  exclusive  right  to  use,  occupy,  and  enji 
the  same.  Moreover,  I  think  our  own  courts  have  so  ncognlztd  ai 
declared  the  rights  of  the  Indians  in  these  lands.  Ogden  and  Felloi 
V.  Lee  and  Ellsworth,  6  Hill,  546,  affirmed  in  the  Court  of  Errors 
5  Denio,  628 ;  Wadsworth  v.  Buffalo  Hydraulic  Association,  IS  Bai 
83. 

In  the  first  case  cited,  the  rights  under  these  respective  claims  we 
directly  in  controversy,  and  it  was  there  held  that  the  Indian  til 
to  the  lands  is  an  absolute  fee,  and  that  the  right  of  pre-emption  co 
ceded  to  Massachusetts  is  simply  a  right  to  acquire  by  purchase  frc 
the  Indians  their  ownership  of  the  soil,  whenever  they  choose 
sell  it.  That  was  the  final  adjudication  of  the  Court  of  Errors 
that  case.  The  Indians  have  been  upheld  in  doing  acts  upon  tli( 
lands,  compatible  only  with  the  right  of  ownership  thereof,  such 
the  cutting  of  timber  and  disposing  of  the  same,  as  was  done  in  tl 
case  of  Ogden  and  Fellows  v.  Lee  and  Ellsworth,  supra,  and  the  ta 
ing  of  oil  and  gas  from  the  lands,  as  is  now  being  done  with  t 
sanction  of  the  federal  government.  While  the  federal  govemme 
does  not  permit  the  Indians  to  dispose  of  their  lands  without  its  co 
sent,  that  is  simply  because  they  are  regarded  as  wards  of  the  natio 
incompetent  to  take  care  of  themselves,  and  to  prevent  them  frc 
being  imposed  upon  and  defrauded  by  the  unscrupulous  and  dishone: 

The  pre-emptive  right  is  in  no  sense  an  estate  in  lands.  It  is  mei 
ly  the  first  right  to  purchase.    But  assuming  that  this  pre-empti' 
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right  carries  with  it,  and  this  Ogden  title  includes,  the  fee,  it  is  a  mere 
naked  and  technical  fee,  and,  even  in  that  view  I  think  the  judgment 
does  not  truly  and  correctly  declare  the  rights  of  the  respective  par- 
ties in  these  lands.  The  judgment  rests  upon  the  conclusion  that 
the  entire  ri^ht,  estate,  and  title  in  and  to  the  lands  is  in  two  par- 
ties, the  Indians  and  the  owners  of  the  C^den  title.  It  apportions 
the  ri^ts  between  them  by  declaring  that  the  defendant  is  the  owner 
in  fee  of  the  premises,  subject  to  the  right  of  occupancy  of  the  plain- 
tiff, the  Seneca  Nation  of  Indians,  which  right  of  occupancy  will 
come  only  with  the  dissolution  of  said  nation  or  its  consent  to  sell  to 
the  owner  of  the  right  of  pre-emption,  and  that  the  defendant  is 
possessed  of  the  right  of  pre-emption  of  the  right  of  occupancy.  The 
effect  of  this  judgment  is  that  the  Indians  have  no  estate  in  the  lands — 
merely  the  right  to  occupy  the  same,  dependent  upon  their  keeping 
intact  their  tribal  relaticHi.  That  is.  when  their  tribal  relation  is  dis- 
sdved,  the  owners  of  the  Ogden  tiUe  become  the  al»olute  owners  of 
the  Indian  lands,  and  this  may  occur  at  any  time,  since  the  policy  of 
the  state,  as  well  as  the  nation  has  been  to  favor  allotments  of  lands 
to  individual  Indians,  and  to  encourage  them  in  following  pursuits 
and  adopting  habits  of  civilized  life,  the  effect  of  which  is  naturally 
and  necessarily  the  disintegration  of  the  Indians  as  a  nation  and  the 
dissolution  of  their  tribal  relation.  This,  I  think,  is  not  in  accordance 
with  Uie  treaties  made  with  the  Indians,  nor  in  keeping  with  assur- 
ances given  them  by  the  agents  and  ofhcers  of  the  federal  govern- 
ment. Very  early  in  our  history  as  a  nation  (December  27,  1790), 
Geo»e  Washii^fton,  our  first  President,  in  reply  to  Corn  Planter, 
Half^own.  and  Great  Tree,  representing  the  Seneca  Nation  of  In- 
dians, said : 

"I,  the  President  of  the  United  States,  by  my  own  mouth,  and  by  a  written 
q>eerli  signed  with  my  own  hand  and  sealed  with  the  seat  of  the  United  States, 
speak  to  the  Seneca  Nation  and  desire  their  attention  and  that  they  would 
keq>  this  speech  In  ronembrauce  of  the  friendship  of  the  United  States." 

He  then  refers  to  grievances  of  the  Indians,  saying  that  the  evils 
of  which  they  complain  arose  before  the  present  government  of  the 

United  States  was  established,  that  the  case  is  now  entirely  altered, 
that  the  general  government  only  has  the  power  to  treat  with  the 
Indians,  assuring  them  that  the  general  government  will  protect  them 
in  all  the  lands  secured  to  them,  saying : 

"Yon  have  said  In  your  speech  that  the  game  Is  going  away  from  among 
ron,  and  that  yon  thought  It  the  design  of  the  Great  Spirit  that  you  should  till 
the  {Tonnd,  but  before  you  apeak  upon  this  subject  you  want  to  know  wheth- 
er the  Union  mean  to  give  you  any  land  to  till.  You  now  know  that  all  the 
lands  secured  to  you  by  the  treaty  of  Ft.  Stanwlx,  excepting  such  parts  as  you 
may  since  have  fairly  sold,  are  yonrs,  and  that  only  your  own  acts  can  con- 
T«y  them  away." 

And  then  he  closes  with  the  admonition  to  the  Indians  to  continue 
to  be  strong  in  their  friendship  for  the  United  States  and  to  rely  upon 
their  kindness  and  protection,  saying  that  an  agent  will  soon  be  ap- 
pointed to  reside  in  some  place  convenient  to  the  Senecas  and  Six  Na- 
tions, who  will  represent  the  United  States,  and  finally  assures  them 
that  the  United  States  will  be  true  and  faithful  to  their  engagements. 
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"The  land  is  yours,"  said  the  President,  and  I  think  the  treaties  am 
status  of  the  Indians  at  that  time  justify  the  declaration.  The  judg 
ment  under  consideration  declares  directly  to  the  contrary,  viz.:  Tha 
others  own  the  land.  They  may  stay  there  and  occupy  the  same 
but  not  after  their  dissolution  as  a  nation. 

I  do  not  think  that  the  decision  in  the  case  of  the  Seneca  Nation  o 
Indians  v.  Christie,  136  N.  Y.  123,  37  N.  E.  375,  is  at  variance  witl 
this  view  or  with  the  earlier  decisions  referred  to.  The  decision  i: 
the  Christie  Case,  which  was  decided  adversely  to  the  Indians,  doe 
not  rest  alone  upon  the  rights  acquired  through  the  state  of  Massa 
chu^etts,  but  upon  the  Indian  title  as  well.  In  that  case  it  appeare 
that  the  Indians  had  joined  in  the  conveyance,  and  that  the  mone 
had  been  paid  for  their  benefit.  The  Indians  claimed  that  they  ha 
not  parted  with  their  title,  while  the  court  held  to  the  contrary,  or,  i 
least,  that  the  Indians  could  not  now  question  the  title,  which  the 
were  attacking. 

I  think  we  ought  to  follow  these  earlier  decisions,  until  our  Coui 
of  Appeals  or  the  federal  Supreme  Court  overrules  them.  Entertair 
ing  these  views,  I  must  withhold  my  concurrence  to  affirm  this  judg 
ment. 

ROBSON,  J.,  concurs  with  KRUSE,  J. 


(UO  Misc.  Rep.  261.) 

LEWINB  v.  GERARDO  et  al. 
(Supreme  Court,  Special  Term,  Westchester  County.   Mardi,  1008.) 

1.  Tbusts— ExpBEss  TBIJST3— Effect  of  Pabtul  Invauditt. 

Testator  devised  land  In  trust  for  his  five  children,  directing  that  tl 
income  be  divided  among  them,  and  that  on  the  death  of  any  one  0 
estate  be  divided  Into  five  equal  parts,  and  one  of  them  t>e  dlstrlbuti 
to  such  deceased  child's  descendant;  that  the  other  parts  be  held 
trust  for  the  life  of  each  of  the  other  children,  to  be  distributed  on  tl 
death  of  each  to  their  respective  descendants,  except  that  a  share  of  ca 
of  testator's  daughters  should  be  held  in  trust,  not  only  for  her  HI 
but  dqrlng  her  children's  lives,  and  be  distributed  to  her  grandchlldn 
at  the  death  of  her  last  surviving  child.  Held  that,  while  the  provlsli 
for  the  daughter  violated  the  statute  against  perpetuities  in  Pennsi 
vanta,  where  testator  died  and  where  the  will  was  probated,  and  al 
the  statute  of  New  York,  where  the  will  was  probated,  it  l)eing  test 
tor's  paramount  purpose  to  give  one  share  to  each  child  and  his  d 
scendants,  the  provision  continuing  the  trust  after  the  daughter's  dea 
will  be  rejected,  and  the  will  upheld  according  to  such  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  47,  Trusts,  \  72.] 

2.  Same— Death  op  One  op  Sevebal  Tbustees— Effect. 

Since,  under  Code  Civ.  Proc.  §  2818,  and  Real  Property  Law,  Iai 
1896.  p.  582,  c.  547,  8  140.  on  the  death  of  one  of  three  testamenta 
trustees,  the  survivors  could  execute  a  power  of  sale  conferred  up 
all  of  them.  It  Is  Immaterial  to  the  validity  of  their  deed  whether  o 
who  Joined  In  them  as  purported  successor  to  the  deceased  trustee  w 
regularly  appointed. 

8.  Judgment— Res  Judicata— Equitable  Estoppel— Effect  of  Will, 

As  against  testamentary  trustees'  grantees,  those  interested,  in  test 
tor's  estate  are  estopped  to  question  the  validity  of  the  will  as  construi 
In  1870,  or  of  the  trustees'  deed  executed  In  the  same  year,  where  i 
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'a[q»ealB  were  taken  from  decrees  in  proceedings  InTOlTlng  the  qaestlfmB, 
and  all  persona  Interested  seem  to  have  acquiesced  In  sncb  proceedings. 

4.  PbOCESS— PUBUOATIOn  SBBTIOB— ATFIDATITS— MOBTQAOB  FOBEOLOStTBB. 

Affidavits  for  pabllcatlon  service  of  snmmonB  In  a  mortgage  foreclosure 
action  are  lnsufficl«nt,  though  they  show  defendanb^  n<mres]dence,  where 
they  do  not  allege  any  fact  from  which  It  may  be  Inferred  that  they  ml^^t 
not  be  found  within  the  state. 

[Ed.  Note. — For  cases  in  point,  see  Cmt  Dig.  vol.  41,  Process.  1 11&] 

5.  VraOGK  AKD  PUBCHAfflEB— SUFFICIENOT  OF  TITLE— ADVBBSE  POSSESSION. 

A  purchaser  should  not  be  required  to  accept  a  title  resting  upon  ad- 
verse possession,  unless  the  title  is  established  beyond  reasonable  doubt. 

[Ed.  Note. — For  cues  In  point,  see  Oent  Dig.  vol.  48^  Vendor  and  Par- 
diaser,  }  247.] 

&  Adverse  Possession— Evidence — Sufficiencv. 

That  plaintiff  and  hia  predecessors  in  record  title  have  been  in  actual, 
open,  and  adverse  possession  of  land  since  1884,  claiming  absolute  owner- 
ship under  a  referee's  deed  In  a  foredosure  action,  shows  good  title  in 
plaintiff  as  against  defendants  in  such  action. 

[E3d.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  1,  Adverse  Posses- 
sion, SS  65,  66.] 

7.  LoiiTATion  OF  Actions— Death  While  STATtnE  Runs— Effeot. 

Umltatlons  on  decedent's  right  to  recover  land,  having  commenced  to 
ran  before  his  death,  were  not  Interrupted  by  his  death,  nor  by  the  in- 
tuiey  d  some  of  bis  taelra. 

[Ed.  Mote.— For  cases  in  point  see  Cent  Dig.  vol.  88.  Limitation  of 
Actions.  I  424.] 

Aetna  by  Julitts  Lewine  against  Felice  Gerardo  and  anoliier.  De- 
cree for  plaintiff. 

Albert  F.  Gescheidt  and  Jeremiah  D.  Toomey,  for  plaintiff. 
David  Swits,  for  defendants. 

MILLS,  J,  This  is  an  action  brought  by  the  plaintiff,  the  vendor 
in  a  contract  of  sale  and  purchase  of  real  estate  situated  in  the  dty 
of  Mt.  Vernon,  Westchester  county,  N.  Y.,  to  compel  the  defendant 
Gerardo,  the  vendee  in  said  contract,  to  specifically  perform  the  same. 
She  declined  to  complete  the  purchase  upon  the  ground  that  the  plain- 
tiff's title  to  the  property  was  defective.  In  support  of  such  claim 
certain  objections  were  presented  at  the  trial  and  are  hereinafter  stat- 
ed and  discussed. 

First  Objection.  This  is  that  the  will  of  Frederick  Klett,  through 
which  the  plaintiff's  title  is  claimed  to  be  derived  by  a  deed  made  1^ 
executors  and  trustees  under  such  will,  was  void  as  a  will  of  real  es- 
tate situated  in  this  state. 

Said  Klett  died  in  the  city  of  Philadelphia  on  the  26th  of  July, 
1859,  leaving  a  last  will  and  testament  and  codicil  thereto,  properly 
executed  as  a  will  of  real  estate  in  accordance  with  the  requirements 
of  the  laws  of  this  state.  Such  will  and  codicil  were  duly  probated  by 
the  orphans'  court  of  Philadelphia  county,  state  of  Pennsylvania,  cor- 
responding to  our  Surrogate  s  Court,  in  August,  1859,  and  letters 
testamentary  duly  issued  to  the  several  executors  and  trustees  named 
therem.  They  were  also,  in  April,  1893,  probated  in  the  Surrogate's 
Court  of  this  county  as  a  will  of  real  estate.  See  Matter  of  Klett'q 
Will,  3  Misc.  Rep.  385,  24  N.  Y.  Supp.  721.  The  gUt  of  the  provi- 
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sions  of  the  will,  so  far  as  the  real  pro^rty  of  the  testator  is  con- 
cerned, was  that  such  property  was  left  in  trust  to  the  executors  and 
trustees  named  therein  for  the  following-  uses  and  purposes,  viz.:  (a) 
To  collect  the  income  thereof  and  divide  the  same  among  the  named 
five  children  of  the  decedent;  and  (b)  upon  the  death  of  any  one  of 
said  five  children  to  divide  the  estate  into  five  equal  parts,  and  to  dis- 
tribute one  of  said  equal  parts  among  the  lineal  descendants  of  such 
deceased  child,  and  to  hold  one  of  the  other  four  such  parts  in  trust 
for  the  life  of  each  one  of  the  other  four  children,  and  at  his  or  her 
death  to  distribute  the  same  to  his  or  her  lineal  descendants,  except 
that  it  was  provided  that  in  ^e  case  of  the  child  Catherine  Bickley 
such  share  should  be  held  in  trust,  not  only  for  her  life,  but  also  dur- 
ing the  lifetime  of  her  children,  and  upon  the  death  of  her  last  sur- 
viving child  such  share  should  be  distributed  among  her  surviving 
grandchildren.  The  will  also  gave  to  the  executors  and  trustees  power 
of  sale  as  to  the  real  estate,  the  exercise  of  which  was  evidently  nec- 
essary to  carry  out  the  scheme  of  the  above  provisions  of  the  will,  if 
the  same  were  valid. 

The  claim  here  made,  under  this  objection  by  the  defendant,  is  that 
the  provisions  of  such  will  violated  the  New  York  statute  against 
perpetuities,  and  that,  therefore,  the  will,  as  to  the  real  estate,  was 
void  both  as  to  the  dispositions  attempted  to  be  made  and  as  to  the 
power  of  sale  granted  in  aid  thereof.  One  of  the  testator's  children, 
namely,  Catherine  R.  Bit^ley,  died  on  the  30th  day  of  September, 
1869,  intestate,  leaving  her  surviving  a  husband  and  five  children; 
and  another  one  of  the  testator's  children,  namely,  Frederick  Klett, 
Jr.,  died  October  11,  1S69,  unmarried  and  without  leaving  any  de- 
scendant, he  leaving  a  will  and  codicil  purporting  to  dispose  of  his 
interest  under  his  father's  will.  Upon  an  accounting  held  in  said 
orphans'  court  in  April,  1870,  that  court  was  called  upon  to  construe 
the  provisions  of  the  will  of  Frederick  Klett,  Sr.,  here  questioned.  It 
held,  in  substance,  that  those  provisions,  with  other  provisions  of  the 
will,  should  be  construed  together  as  dividing  the  trust  estate  into 
five  shares  at  the  death  of  the  testator  and  setting  apart  one  of  such 
shares  for  each  of  his  five  children,  and  providing  that  the  trustees 
should  hold  such  share  in  trust  for  the  life  of  such  child  and  at  his 
or  her  death  pay  the  same  over  to  his  lineal  descendants.  As  to  the 
provision  above  recited  as  to  the  share  of  the  child  Catherine  Bickley, 
It  held  that,  while  such  provisions  violated  the  Pennsylvania  statute 
against  perpetuities,  which  would  be  equally  true  of  die  New  York 
statute,  yet,  taking  the  will  as  a  whole,  it  was  evident  that  the  para- 
mount purpose  01 the  testator  was  to  give  one  share  to  each  child  and 
his  lineal  descendants,  and  that  it  was  competent  for  the  court,  in 
construing  the  will,  to  reject  the  provision  continuing  the  trust  after 
her  death,  during  the  lives  of  her  children,  as  void  under  the  statute 
of  perpetuities,  and  to  hold  under  the  other  provisions  showing  the 
paramount  purpose  that  that  share,  upon  her  death,  went  at  once 
to  her  lineal  descendants.  That  court,  therefore,  upheld  those  pro- 
visions of  the  will  as  valid.  The  reasoning  of  that  court  in  support 
.of  its  conclusions  appears  to  me  to  be  sound,  and  I  therefore  adopt 
those  condusions,  and  upon  such  reasoning  and  conclusions  hold  that 
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the  will  of  Frederick  Klett,  Sr.,  was  a  valid  will  disposing  of  his  real 
estate  in  the  state  of  New  York  as  a  part  of  the  trust  created  by  such 
will,  and  that  the  provisions  creating  such  trust,  taken  as  a  whole, 
were  and  are  valid  under  our  laws.  This  results  in  the  overruling  of 
the  first  objection  to  the  title  taken  by  the  defendant. 

Second  Objection.  That  the  deed  made  to  the  plaintiff's  predeces- 
sors in  title  on  April  26,  1870,  by  the  then  trustees  under  the  will 
of  said  Frederick  Klett,  was  invalid,  because  one  of  the  three  orig- 
inal trustees  named  in  the  will,  viz.,  Frederick  Klett,  Jr.,  had  died, 
and  that  his  purported  successor  had  been  appointed  by  a  Pennsyl- 
vania court,  and  not  by  a  New  York  court,  and  because  such  successor 
or  substituted  trustee  joined  with  the  two  survivors  of  the  original 
trustees  in  the  deed. 

It  does  not  seem  to  me  important  to  determine  whether  or  not  the 
Pennsylvania  appointment  of  the  successor  to  or  substitute  for  the 
original  trustee,  Frederick  Klett,  Jr.,  was  valid,  because  it  seems  clear 
that,  if  such  appointment  were  invalid,  the  power  of  sale  according  to 
the  laws  of  this  state  could  have  been  validly  executed  by  the  two  sur- 
viving trustees  (see  section  2818  of  the  Code  of  Civil  Procedure  and 
section  146  of  the  real  property  law  [Laws  1896,  p.  582,  c.  547]); 
and  such  deed  was  executed  by  the  two  survivors  of  the  original  trus- 
tees. This  objection  is  therefore  also  overruled. 

It  is  contended  by  the  counsel  for  the  defendant  that,  if  either  of 
the  foregoing  objections  were  sustained,  still  the  various  persons  in- 
terested in  the  estate  of  Frederick  Klett,  Sr.,  are,  upon  the  evidence 
before  the  court,  clearly  to  be  held  estopped  from  disputing  the  val- 
idity of  the  sale  by  said  trustees  of  the  premises  in  question.  Such  sale 
was  made  and  the  deed  therefor  delivered  in  April,  1870.  In  the 
early  part  of  1880  the  trustees,  or  the  survivor  of  them,  accounted  in 
the  Pennsylvania  court,  and  among  the  amounts  received  by  him  in- 
cluded in  his  account  the  proceeds  of  such  sale  with  a  precise  state- 
ment of  the  sale.  Such  account  was  passed  and  confirmed  by  due  pro- 
ceedings in  said  court  on  the  3d  of  March,  1880,  with  all  of  the  parties 
interested  in  such  estate  duly  before  the  court.  Several  subsequent 
proceedings  in  Pennsylvania  courts  were  taken,  with  such  parties  be- 
fore the  court,  based  upon  the  accuracy  of  the  construction  of  the  will 
hereinbefore  recited  as  having  been  made  by  the  orphans'  court  From 
the  decrees  or  judgments  of  such  courts  in  such  proceedings  no  appeal 
was  taken  by  any  of  such  parties ;  but,  on  the  contrary,  all  appear  to 
have  acquiesced  therein.  Under  those  circumstances  and  considerii^ 
the  long  time  that  has  elapsed,  I  think  that  all  such  parties  now  stand 
estopped  from  questioning  the  validity  of  such  construction  of  such 
will  and  the  validity  of  such  deed,  as  against  the  grantees  in  such  deed 
and  their  successors  in  title. 

Third  Objection.  That  the  deed  in  the  plaintiff's  chain  of  title,  by 
Charles  H.  Ostrander,  as  referee,  to  Frederick  Mager,  dated  August 
28.  1884,  was  invalid  to  convey  the  interests  of  Daniel  C.  Rickey  and 
Ellen.  Hickey,  his  wife,  in  the  premises,  because  the  order  of  service 
of  summons  upon  them  by  publication,  made  in  the  foreclosure  action 
resulting  in  said  deed,  was  utterly  vmd,  because  of  the  insufficiency 
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of  the  affidavits  upon  which  the  same  were  based,  to  confer  Juris 
diction  upon  the  court 

The  said  Daniel  C.  Hickey  was  the  mortgagor,  and  at  the  timi 
of  the  attempted  foreclosure  the  owner  of  the  premises  subject  to  th 
mortgage.  The  affidavits  upon  which  the  order  of  publication  wa 
made  merely  stated  that  the  two  Hickeys  were  nonresidents  of  th 
state,  and  both  resided  at  Vosburgh,  Wyoming  county,  Pa.  Ther 
were  two  such  affidavits,  the  one  by  Du  Bois,  which  asserted  such  noti 
residence  as  a  fact  of  affiant's  actual  knowledge,  and  the  affidavit  c 
the  managing  clerk,  Owens,  of  the  plaintiff's  attorneys,  which,  afte 
reciting  the  formal  facts,  stated : 

"That  since  tlie  commeDcement  of  this  action  he  has  made  personal  ti 
qoiries  of  Mr.  William  H.  Pembertoo,  an  attorney  at  law,  residing  at  I 
East  Fifty-Ninth  street.  New  York  City,  and  wha  as  deponent  is  infonnc 
and  lielievea,  is  the  regular  attorney  for  said  Daniel  C  Hlcltey  and  Elle 
Hickey,  his  wife,  as  to  the  several  residences  of  the  said  defendants,  for  It 
purpose  of  having  the  sammons  and  complaint  herein  served  upon  them,  an 
was  Informed  by  said  Pcmberton  that  said  Daniel  C-  Hickey  and  Ellen  Hicke 
bis  wife,  are  both  nonresidents  of  the  state  of  New  York,  and  ttiat  tlif 
both  reside  at  Vosbnrgb.  Wyoming  eoonty.  Pa." 

These  affidavits  amount  to  no  more  than  a  statement  of  the  fai 
of  the  nonresidence  of  the  defendants  Hickey  and  their  actual  res 
dence  at  the  stated  place  in  the  state  of  Pennsylvania.  They  c 
not  allege  any  fact  from  which  the  inference  is  warranted  that,  a 
thou^  residing  without  the  state,  they  might  not  be  found  with: 
it.  They  do  not  show  even  that  the  inquiries  of  Mr.  Pembert( 
went  at  all  to  the  latter  extent.  I  am  unable,  therefore,  to  discrimina 
this  case  from  the  case  of  Kennedy  v.  Lamb,  182  N.  Y.  228,  74  1 
E.  834,  108  Am.  St.  Rep.  800,  where  similar  affidavits  were  held 
have  been  entirely  insufficient  to  confer  jurisdiction  upon  the  court 
make  the  order  of  service  by  publication.  It  is  contended,  howeve 
in  behalf  of  the  plaintiff  here,  that  the  title  of  the  plaintiff  upon  tl 
evidence  should  be  found  to  be  good  and  indefeasible  as  against  tl 
Hickeys  by  adverse  possession.  A  purchaser  should  not  be  requin 
by  the  court  to  accept  a  title  resting  upon  adverse  possession,  unle 
the  evidence  establishes  such  title  on  such  basis  free  from  any  reaso 
able  doubt;  but  where  the  proof  reaches  that  degre*  of  certain 
the  purchaser  may  be  compelled  to  accept  the  title.  Freedman 
Oppenheim,  187  N.  Y.  101,  79  N.  E.  841,  116  Am.  St.  Rep.  595. 

There  is  in  the  evidence  no  dispute  as  to  any  matter  of  fact  affec 
ing  the  question  of  title  here  by  adverse  possession.  It  appears  th; 
from  the  time  of  the  referee's  deed  in  foreclosure,  viz,,  August,  188 
up  to  the  present  time,  the  plaintiff  and  his  predecessors  in  the  reco 
title  have  been  in  actual,  open,  adverse  possession  of  the  propert 
claiming  under  the  referee's  deed  to  be  the  absolute  owners  therec 
There  is  no  pretense  that  their  claim  of  title  has  during  that  peril 
ever  in  any  way  been  questioned.  The  said  Mager,  shortly  after  o 
taining  the  referee's  deed,  constructed  a  house  upon  the  premise 
and  from  that  time  on  to  the  present  the  premises,  which  constitu 
a  small  building  lot,  have  been  continuously  occupied  and  dwelt  up 
by  the  plaintiff  and  his  predecessor  in  title  as  absolute  owners,  ai 
under  an  open  and  notorious  claim  of  absolute  ownership.  It  appeal 
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also,  that  the  said  Hickeys  were  adults  at  the  time  of  the  commence- 
ment of  the  foreclosure  proceeding,  and  that  Daniel  C.  Hickey  died 
in  Westchester  county,  July  27,  1894,  leaving  the  said  Ellen  Hickey, 
his  widow,' surviving,  and  several  children,  some  of  whom  were  mi- 
nors. He  resided  in  Mt.  Vernon,  Westchester  county,  for  several 
ytars  before  his  death.  It  is  clear,  therefore,  that  the  statute  of  limita- 
tions, by  virtue  of  such  adverse  possession,  beg^n  to  run  against  the 
Hidceys  some  years  before  his  death.  Therefore  the  running  of  such 
statute  against  the  Hickey  interest  was  not  interrupted  by  his  death 
and  the  infancy  of  some  of  his  heirs.  Scallon  v.  Manhattan  Railway 
Company,  185  N.  Y.  359,  78  N.  E.  284.  It  seems,  therefore,  entire- 
ly dear  that,  as  against  the  Hickeys,  the  notorious,  open,  and  adverse 
possession  of  the  property  under  a  claim  of  absolute  ownership  un- 
der the  referee's  deed,  from  1884  up  to  the  present  time,  has  estab- 
lished in  the  plaintiff  a  good  and  indefeasible  title. 

I  conclude,  therefore,  that  the  plaintiff  has  established  his  right  to 
2.  decree  against  the  defendant  of  specific  performance  of  the  contract ; 
but,  under  all  the  circumstances  of  the  case,  I  think  that  such  decree 
should  be  without  costs. 


^npreme  COnrt,  Special  Term,  Weatdiester  County.   August  21,  190&) 

L  Tbusts— Substitute  Tbustee— Appointment— Notick— "Beneficiaries." 
A  remainderman  is  a  beneficiary,  wltbln  Real  Property  Law,  Laws  1896, 
p.  574,  c.  64T,  I  91,  providing  that  a  substitute  trustee  sball  not  be  ap- 
pointed tm  the  boieflcIaTtefl  of  the  trust  are  brou^t  Into  court  by  notice. 
rSd.  Note^For  other  deflnitltnu.  see  Wwds  and  Phrases,  vol.  1,  p. 


One  cannot  be  appointed  by  ttie  court  to  execute  a  trust  except  on  no- 
tice to  the  beneficiaries,  indndlng  those  entitled  In  remainder. 
(Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  47,  Tmsts.  S  208.] 

Application  by  Cornelia  C.  Earnshaw  and  another  for  appointment 
of  a  person  to  execute  the  trusts  left  unexecuted  under  the  will  of 
Joseph  W.  Corlies,  Sr.,  deceased.  A  substitute  trustee  was  appointed, 
and  thereafter  a  motion  was  made  to  set  aside  the  appointment  and 
vacate  all  proceedings  thereunder.   Motion  granted. 

Robert  C.  Morris,  for  petitioner. 
Henry  C  Griffin,  for  trustee. 

TOMPKINS,  J.  Corlies  died  in  1860  seised  of  the  premises  in 
question.  Two-fifths  of  his  estate  he  left  in  trust  for  the  benefit  of 
his  daughters.  Cornelia  C,  Earnshaw  and  Emily  C.  Reese.  In  1868, 
his  executors  under  a  power  of  sale  sold  the  premises  to  Meyers  & 
Johnson.  The  deed  was  executed  by  only  two  of  the  three  executors 
and  trustees.  The  third  executor  and  trustee,  being  absent  from  the 
country,  did  rot  execute  the  deed.  It  may  be  assumed  that  the 
executors  and  trustees  received  the  full  consideration  of  $21,000,  and 
that  the  incrane  of  the  trust  fund  of  the  two-iifths  of  the  considera- 
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tion  has  gone  to  the  beneficiaries  of  the  trusts,  Mrs.  Bamshaw  and 
Mrs.  Reese,  both  of  whom  are  living.  At  least  there  are  no  allega- 
tions in  the  moving  papers  to  the  contrary;  the  only  statement  being 
that  the  trustees  never  made  an  account,  and  that  they  died  leaving 
the  trust  "incomplete  and  unexecuted."  Meyers  &  Johnson  sold  the 
premises  to  Louis  Stem,  and  Stem  on  June  13,  1906,  made  a  con- 
tract to  sell  and  convey  the  premises  to  Henry  Com.  Objection  was 
made  to  the  title  by  Cora  on  account  of  the  failure  of  the  third  exec- 
utor and  tmstee  to  execute  the  deed  to  Meyers  &  Johnson,  and 
counsel  for  Stern  undertook  to  clear  up  the  title  and  satisfy  the  title 
company  by  obtaining  quitclaim  deeds  from  all  of  the  heir^  at  law 
of  Corlies,  including  Mrs.  Eamshaw  and  Mrs.  Reese,  and  a  consent 
from  Mrs.  Earnshaw  and  Mrs.  Reese  for  the  appointment  of  a  sub- 
stituted trustee.  To  that  end,  letters  were  written  and  interviews 
were  had,  and  negotiations  were  carried  on  for  some-  months  be- 
tween Mr.  Millard,  as  attorney  for  Mr.  Stern,  and  Mrs.  Eamshaw 
and  Mrs,  Reese  and  their  attorney,  as  a  result  of  which  Mrs.  Earn- 
shaw and  Mrs.  Reese  received  the  sum  of  $500  each  from  Mr.  Stern, 
and  in  consideration  thereof  executed  releases  of  all  their  interest  in 
the  property,  and  the  consent  for  the  appointment  of  a  substituted 
tmstee  to  execute  the  said  trust  under  the  will  of  Corlies,  in  order 
that  the  substituted  trustee  might  execute  a  deed  to  Mr.  Stern  to 
supply  the  alleged  defect  in  the  title.  Thereafter  E.  M.  Berrian  was 
appointed  substituted  trustee  by  this  court  upon  the  application  of 
Mrs.  Eamshaw  and  Mrs,  Reese,  and  thereafter  said  substituted  tms- 
tee executed  a  deed  to  said  Stem  and  received  therefor  the  sum  of 
$500,  and  this  motion  is  made  in  the  name  of  Mrs.  Earnshaw  and 
Mrs.  Reese,  and  is  joined  in  by  Mrs.  Parker,  a  remainderman  of  the 
trust  estate,  to  vacate  and  set  aside  the  appointment  of  s^id  substituted 
trustee,  and  to  vacate  all  proceedings  thereunder,  and  the  deed  given 
by  him  to  Stem,  as  aforesaid,  on  the  grounds:  First,  that  the  re- 
leases and  consents  executed  by  Mrs.  Earnshaw  and  Mrs.  Reese  were 
obtained  by  means  of  false  representations  and  deceit  practiced  upon 
them  by  the  attorney  for  Stern;  and,  second,  that  no  notice  of  the 
application  for  the  appointment  of  the  substituted  trustee  was  given 
to  Mrs.  Parker  and  other  remaindermen  of  the  trast  estate. 

As  to  the  first  ground:  The  negotiations  between  Mr.  Stem's 
attorney  and  Mrs.  Eamshaw  and  Mrs.  Reese  and  their  lawyer  were 
carried  on  for  four  or  five  months.  Mr.  Stem's  attorney  saw  both 
Mrs.  Eamshaw  and  Mrs.  Reese,  and  at  Mrs.  Earnshaw's  request  saw 
her  attorney,  Edward  S.  Dixon,  Esq.,  of  Philadelphia.  There  was 
much  correspondence  between  them,  all  of  which  seems  to  indicate 
that  Mrs.  Earnshaw  and  Mrs.  Reese  and  their  attomey  understood 
fully  the  facts  in  reference  to  the  matter,  and  the  exact  purpose  for 
which  their  releases  and  consents  were  desired.  I  do  not  find  that 
Mr.  Stern's  attorney  made  any  false  statements  or  misrepresentations, 
or  practiced  any  deceit  upon  either  Mrs.  Earnshaw  or  Mrs.  Reese 
or  Mr.  Dixon,  their  attorney,  or  that  he  withheld  from  either  any 
information  that  he  should  have  imparted.  On  the  contrary,  it  ap- 
pears that  he  dealt  frankly  and  honestly  with  them,  and  informed  them 
fully  of  the  true  situation  regarding  the  premises  and  their  interests 
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therein,  and  the  purpose  for  which  their  releases  were  desired.  The 
attorney  was  only  seeking  to  remove  an  apparent  cloud  upon  Mr. 
Stem's  title  to  the  premises,  which  had  been  sold  many  years  before 
by  two  of  the  executors  and  trustees  under  the  Corlies  will,  by  hav- 
ing' these  two  beneficiaries  under  that  will  release  any  apparent  in- 
terest which  they  might  have  in  the  property,  and  for  which  ore- 
sumably  they  had  already  received  their  respective  shares.  They 
had  full  opportunity  to  investigate  and  inquire  regarding  any  mat- 
ter that  was  not  entirely  clear,  and  they  certainly  did  know  before 
they  executed  the  releases  and  consents  the  purpose  for  which  such 
papers  were  given.  I  find  that  the  charges  and  allegations  against 
the  attorney  for  Mr.  Stem  are  unfounded  and  without  merit,  and 
that  the  motion  cannot  be  granted  upon  that  ground. 

The  second  proposition,  however,  presents  a  more  serious  question. 
It  is  agreed  that  the  application  to  this  court  for  the  appointment 
of  Mr.  Berrian  as  substituted  trustee  was  without  notice  to  Mrs. 
Parker  and  the  other  remaindermen  of  the  two-fifths  trust  estate. 
The  point  made  now  is  that  they  were  entitled  to  notice  of  the  ap- 
plication, and  that  the  court  was  without  power  to  appoint  the  trustee 
without  notice  to  them.  The  Appellate  Division  of  the  First  Depart- 
ment, in  Matter  of  Welch,  20  App.  Div.  412,  46  N.  Y.  Supp.  689, 
held  squarely  that  under  section  91  of  the  real  property  law  (Laws 
1896,  p.  574,  c.  547),  providing,  in  substance,  that  a  substituted  trus- 
tee "shall  not  be  appointed  until  the  beneficiaries  thereof  shall  have 
been  brought  into  court  by  such  notice  and  in  such  manner  as  the 
court  or  a  justice  thereof,  may  direct,"  and  that  the  remaindermen 
are  entitled  to  notice;  in  other  words,  that  remaindermen  are  bene- 
ficiaries.  The  court  said : 

"Bat  It  seems  clear  that  a  person  In  whom  Is  vested  a  rpmainder  In  real 
property,  and  whose  rights  may  be  most  seriously  affected  by  the  execution  of 
a  trust  wblcb  is  rested  in  the  court.  Is  a  beneficiary  of  the  trust  within  the 
provisloDS  of  this  statute." 

Again,  in  Matter  of  Wetmore,  113  App.  Div.  2S2,  98  N.  Y.  Supp. 
952,  the  Appellate  Division  of  the  First  Department  held  that  no 
person  can  be  appointed  to  execute  a  trust  except  upon  notice  to  the 
beneficiaries  and  to  those  entitled  to  the  remainder. 

I  find  no  decision  of  any  court  to  the  contrary,  and  therefore  feel 
a>nstrained  to  hold  that  the  remaindermen  in  this  case  were  entitled 
to  notice  of  the  application,  and  that  the  making  of  the  order  appoint- 
ing Mr.  Berrian  as  substitute  trustee  was  irregular,  in  that  the  court 
did  not  have  jurisdiction  of  all  the  persons  entitled  to  notice.  This 
application  seems  to  be  at  the  instigation  of  Mr.  Com,  who  has  re- 
fused to  take  title  from  Mr.  Stem,  and  against  whom  an  action  -is 
now  pending  by  Mr.  Stern  for  specific  performance,  and  this  seems 
to  be  an  effort  on  Mr.  Corn's  part  to  justify  his  refusal  to  perform 
his  contract  with  Mr.  Stern,  and  I  do  not  see  that  any  good  pur- 
pose will  be  served  by  removing  Mr.  Berrian  as  trustee. 

However,  I  feel  bound  under  the  authorities  to  hold  that  the  court, 
in  making  his  appointment,  acted  without  jurisdiction,  and  that  the 
order  shf^dd  be  vacated,  without  costs. 
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LEWIS  V.  BEACH. 
(Stipreme  Court,  Special  Term,  Steuben  County.   Aognst  21,  1908.) 

1.  Execution  —  SuppLEHKnrABT  Pbooeedinqs  —  JuBiSDicmoN  —  Rxsidenoi  or 

Debtob— Evidence. 

On  motion  to  Bet  aeide  an  order  In  sapplementary  proceedlnga  requiring 
a  Judgment  debtor  to  appear  for  exaipinatlon,  tbe  Judgment  having  been 
recovered  and  a  transcript  thereof  filed  in  A.  county  In  June,  1907,  tbe. 
evidence  showed  that  tbe  debtor's  Camily  resided  at  his  residence  in  A. 
county,  and  that  he  freqoeutiy  visited  them  there,  although  he  was  en- 
gaged In  boidneBS  elsewhere,  and  that  be  was  a  r^Iarly  r^stered  voter 
In  that  county  from  the  years  1902  to  1907,  and  had  voted  at  general 
elections  therein  for  the  years  1904  and  1906,  long  after  he  claimed  to 
have  become  a  permanent  resident  of  another  county.  Held,  that  he 
was,  at  and  prior  to  the  recovery  of  the  Judgment,  and  still  continued  to 
be,  a  resident  of  A.  county,  and  hence  could  be  compelled  to  ai^ar  for 
examination  In  that  county. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  21,  Execution,  f 
1098.] 

2.  SAire— PBOCEEniNGS— ObDEB  fob  EJXAMINATION— AUTHOBirr  TO  IfSUB. 

Under  Code  Civ.  Proc.  S  2434,  providing  that  proceedings  for  examination 
of  a  Judgment  debtor  may  be  Instituted  before  a  Judge  of  the  court  out  of 
which  the  exeentlon  was  issued,  a  Justice  of  the  Supreme  Court  in  one  Ju- 
dicial district  had  authority  to  Issue  an  order  requiring  a  Judgment  debtor 
Id  a  Judgment  of  that  court,  to  appear  for  examination  in  such  proceeding 
before  a  referee  In  a  county  in  another  Judicial  district,  to  which  county 
execution  was  Issued,  and  in  which  the  debtor  resides. 

8.  Sahe— Bbfebbnoe-Obdo  ot  REnKENCs— Betubn  or  Evidence— Waitxb  or 
Objection. 

An  order  made  by  a  Justice  of  the  Supreme  Court  in  one  Judicial  dis- 
trict, requiring  a  Judgment  debtor  to  appear  for  examination  before  a 
referee  In  a  county  in  another  Judicial  district,  provided  that  the  referee 
should  certify  and  return  to  the  Judge  to  whom  the  order  was  returnable 
all  of  the  evidence  taken  before  him,  but  did  not  name  the  Judge  to  whom 
tbe  order  should  be  returnable.  The  debtor  appeared  before  tbe  referee 
and  objected  to  the  proceeding  solely  on  the  ground  that  he  did  not  reside 
in  A.  county,  making  no  objection  to  tbe  form  of  the  order ;  nor  was  any 
objection  made  thereto  in  the  papas  on  motion  to  set  aside  the  order. 
Held,  that  the  failure  to  specify  the  Justice  before  whom  the  evidence  was 
returnable  was  merely  an  irregularity  and  did  not  deprive  the  court  of 
Jurisdiction  to  make  the  order,  and  the  debtor,  not  having  raised  the 
objection  before  the  referee  or  In  his  moving  papers,  must  be  deemed  to 
have  waived  it 

Action  by  Alphonso  L.  Lewis  against  J.  L.  Beach.  Motion  by 
defendant  to  set  aside  an  order  requiring  him  to  appear  for  examina- 
tion in  supplementary  proceedings.  Motion  denied. 

Church  &  Church,  for  defendant 
William  G.  ICellog^,  for  plaintiff. 

CLARK,  J.  Plaintiff  recovered  a  judgment  in  the  Supreme 
Court,  Steuben  county,  against  the  defendant,  and  a  transcript  of  that 
judgment  was  filed  in  Allegany  county  in  June,  1907,  and  an  execu- 
tion was  issued  thereon  and  delivered  to  the  sheriff  of  Allegany  coun- 
ty, where  it  is  claimed  the  defendant  then  resided,  and  the  execution 
was  returned  wholly  unsatisfied,  whereupon  on  the  2d  day  of  May, 
1908,  an  order  was  made  by  a  justice  of  the  Supreme  Court  of  the 
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Seventh  judicial  district,  requiring  the  judgment  debtor  to  appear  for 
examination  in  supplementary  proceedings  before  a  referee  named  in 
said  order  at  his  office  in  Wellsville,  Allegany  county,  N.  Y.,  on  the  34th 
day  of  June,  1908.  On  that  day  the  judgment  debtor  apfwared  be- 
fore the  referee  by  his  attorney,  and  asked  that  the  examination  be  ad- 
journed and  held  open  in  order  to  allow  the  judgment  debtor  to  make 
a  motion  to  have  die  order  set  aside  on  the  ground  that  he  was  not, 
at  the  time  of  the  commencement  of  this  special  proceeding,  a  resi- 
dent of  Allegany  county,  and  that  at  the  time  of  the  commencement 
of  said  proceeding  the  judgment  debtor  did  not  have  a  place  for  the 
transaction  of  business  in  person  in  the  county  of  Allegany.  The  at- 
torney for  the  judgment  creditor  consented  to  such  postponement,  and 
this  motion  was  made  to  set  aside  the  order  "on  the  ground  that  the 
judgment  debtor  was-  not,  at  the  time  of  the  commencement  of  this 
special  proceeding,  a  resident  of  the  county  of  Allegany,  state  of  New 
York,  and  at  the  time  of  the  commencement  of  this  special  proceeding 
the  judgment  debtor  did  not  have  a  place  for  the  regular  transaction 
of  business  in  person  in.  the  said  county  of  Allegany  and  state  of  New 
York,"  and  the  moving  papers  assigned  no  other  ground  for  setting 
aside  said  order.  In  support  of  this  motion,  the  judgment  debtor's  af- 
fidavit is  to  the  effect  that  since  October,  1903,  he  has  resided  in  the 
city  of  New  York,  but  that  prior  to  August,  1902,  he  resided  at  Al- 
fred, Allegany  county,  and  that  since  October,  1903,  his  permanent 
residence  has  been  in  the  city  of  New  York. 

The  judgment  creditor  files  several  affidavits  to  controvert  the  state- 
ments of  the  judgment  debtor  and  I  am  perfectly  satisfied  that,  at  the 
time  of  the  obtaining  the  judgment  in  question,  the  judgment  debtor 
was,  ever  since  has  been,  and  now  is,  a  resident  of  the  county  of  Al- 
legany. His  family,  consisting  of  his  wife  and  two  children  reside 
at  Alfred  in  the  judgment  debtor's  residence,  and  where  the  debtor 
goes  to  see  his  family  frequently ;  he  being  engaged  in  business  else- 
where. The  debtor  is  a  regularly  registered  voter  in  Alfred,  and  the 
affidavits  show  that  he  was  a  registered  voter  in  Alfred  in  the  years 
1902,  1903,  1904,  1905,  1906,  and  1907,  and  that  he  actually  voted  in 
Alfred  at  the  general  elections  in  said  town  held  for  the  years  1904 
and  1906  and  this  is  long  after  he  testifies  in  his  affidavit  he  had  be- 
come a  permanent  resident  of  the  city  of  New  York.  The  over- 
whelming proofs  by  the  affidavits  filed  show  conclusively  that  the  debt- 
or is  not,  and  has  not  been,  a  permanent  resident  of  the  city  of  New 
York ;  but,  on  the  contrary,  he  is  now,  and  at  all  times  has  been  since 
the  recovery  of  this  judgment,  and  also  prior  thereto,  a  resident  of 
Alfred,  Allegany  county,  N.  Y.,  where  his  wife  and  children  reside 
in  his  house. 

In  the  brief  filed  by  the  learned  counsel  for  the  judgment  debtor, 
it  is  claimed  that  the  order  shouM  be  set  aside,  not  only  because  the 
debtor  was  not  a  resident  of  Allegany  county,  but  also  because  the 
order  was  granted  by  a  justice  of  the  Supreme  Court  of  the  Seventh 
judicial  district,  and  that  the  order  should  have  been  made  return- 
able to  a  -justice  of  the  Eighth  judicial  district.  There  is  no  doubt 
that  the  justice  who  granted  this  order  had  full  authority  to  do  so. 
Code  Civ.  Proc.  §  2434.  The  order,  among  other  things,  provides  that 
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the  referee  certify  and  return  to  the  judge  to  whom  the  order  was 
returnable  all  the  evidence  and  the  other  proceedings  taken  before  him ; 
but  it  failed  to  name  the  justice  or  judge  to  whom  the  evidence  should 
be  returned.  This  undoubtedly  should  have  been  done,  but  it  in  no  way 
affected  tiie  right  of  the  justice  to  grant  the  order,  and  the  omission 
to  name  the  justice  or  judge  to  whom  the  referee  should  return  the 
evidence,  etc.  was  a  mere  irregularity  which  should  have  been  prompt- 
ly taken  advantage  of  by  the  judgment  debtor  if  he  intended  to  raise 
the  point  at  all,  and  that  he  did  not  do.  On  the  contrary,  he  a^^eared 
by  counsel  before  the  referee  when  the  order  was  returnable,  and  made 
no  objection  whatever  to  the  form  of  the  order,  and  made  no  mention 
of  the  fact  that  it  omitted  to  state  where  subsequent  proceedings  were 
to  be  had;  the  only  point  raised  being  the  allegation  that  the  debtor 
did  not  reside  or  have  a  place  of  business  in  Allegany  county.  More- 
over, even  as  late  as  the  time  when  this  motion  was  made,  to  wit, 
July  20,  1908.  nearly  a  month  after  the  debtor  was  required  to  appear 
before  the  referee  for  examination,  no  point  was  raised  that  the  or- 
der was  defective  because  of  its  not  containing  the  name  of  the  jus- 
tice or  judge  before  whom  subsequent  proceedings  were  to  be  had. 
That  defect,  if  any,  was  a  mere  irregfularity,  and- did  not  go  to  the 
jurisdiction  of  the  court,  and  the  debtor,  having  appeared  by  counsel 
before  the  referee,  and  not  having  raised  the  objection  at  the  time, 
must  be  deemed  to  have  waived  it.  Rumsey's  Practice,  vol.  1,  p. 
655.  The  omission  to  make  subsequent  proceedings  returnable  before 
a  justice  or  judge  in  the  Eighth  judicial  district  did  not  render  the 
order  void,  or  deprive  the  justice  who  granted  it  of  jurisdiction,  and, 
if  the  debtor  desired  to  take  advantage  of  it,  he  should  have  raised  the 
point  promptly,  which  he  did  not  do  in  this  case.  Shults  v.  Andrews, 
54  How.  Prac.  37€,  The  judgment  debtor,  not  having  raised  the  point 
before  the  referee,  and  not  having  referred  to  it  in  his  moving  papers, 
must  be  deemed  to  have  waived  the  irregularity  in  the  order.  Mayor, 
etc.,  V.  Lyons.  24  How.  Prac.  280.  If  the  debtor  expected  to  rely  on 
that  irregularity  to  set  aside  the  order,  he  should  have  specified  it 
in  his  notice  of  motion.  Perkins  v.  Mead,  22  How.  Prac.  476 ;  Gen. 
Rules  of  Prac.  No.  37.  This  he  did  not  do.  The  point  was  never 
raised  at  all,  either  before  the  referee  or  in  the  moving  papers,  it 
merely  having  been  suggested  in  the  brief  filed  by  counsel  that  the 
order  was  irregular,  having  been  made  by  a  justice  of  the  Seventh 
judicial  district,  and  not  directing  in  terms  that  subsequent  proceedings 
be  had  before  a  justice  or  judge  in  the  Eighth  judicial  district. 

The  irregularity  above  referred  to,  not  having  been  promptly  raised, 
was  waived  by  the  judgment  debtor,  who  was  a  resident  of  Allegany 
county,  and  not  of  New  York  City,  and  this  application  is  therefore 
denied,  with  $10  costs. 
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HUBER  V.  KLEJBOU)  PBESS. 
(Supreme  Court,  Appellate  Term.   Jane  80,  1908.) 

APPUI.  ASD  EKBOB— BeT^EW— FUfDINGS  BT  TUAX.  OOnST— OOITCZ.DSIVEnBBa. 

In  an  action  for  goods  sold,  where  defoidant  alleged  by  way  of  conn- 
terclalm  that  It  had  agreed  to  print  certain  specimen  sheets  for  plaintiff, 
the  latter  to  furnish  the  Ink,  and  that  the  Inks  were  defective,  a  Judg- 
ment dismissing  the  counterclaim  will  not  be  disturbed,  where  the  court 
found  that  the  extra  work  was  not  made  necessary  by  any  act  of  plain- 
tiff. 

[Ed.  Note  — For  cases  in  point,  see  Gent  Dig.  vol.  8,  Appeal  and 
Error,  §{  3955-3060.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Joseph  M.  Huber  against  the  Kiebold  Press,  in  which 
defendant  filed  a  counterclaim.  From  a  judgment  for  plaintiff^  and 
against  defendant  on  its  countercl^m,  the  latter  appeals.  Affirmed. 

This  actlcm  Is  for  the  value  of  printing  Ink  sold  and  delivered  to  defend- 
ant the  sale  and  delivery  of  which  were  not  disputed;  but  defendant  set 
up  a  counterclaim,  alleging  that  at  plaintiff's  request  it  agreed  to  print 
certain  specimen  sheets  of  printing  inks  for  plaintiff,  the  ink  to  be  furnished 
by  plaintiff,  bat  that  by  reason  of  plaintiff's  breach  of  contract  defendant 
was  put  to  an  additional  expense  over  the  contract  price — the  alleged  breach 
of  contract  being  that  plaintiff  furnished  Improper  and  defective  inks  for 
nse  in  printing,  whereby  defendant  was  compelled  to  expend  more  time  and 
labor  In  printing  than  would  otherwise  have  been  necessary. 

Argued  before  GIUDERSLEEVE,  P,  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Milton  Damman,  for  appellant. 
Douglas  &  Minton,  for  respondent. 

MacLEAN,  J.  Apart  from  the  question  of  accord  and  satisfaction, 
in  view  of  the  denial  of  the  treasurer  of  the  defendant  that  the  bill 
rendered  to  the  plaintiff  for  extra  work  (the  subject  of  its  counter- 
claim) was  ever  returned,  the  check  in  full  received  and  retained  by 
the  defendant  may  not  be  said  to  be  an  accord,  there  is  no  dispute  as 
to  amount  due  prior  thereto.  The  judgment  dismissing  the  counter- 
claim may  not  be  disturbed,  as  the  trial  justice  found  that  the  extra 
work  was  not  made  necessary  by  any  act  or  neglect  on  the  part  of  the 
plaintiff.  The  claim  of  the  plaintiff  being  otherwise  admitted,  the 
judgment  should  be  afhrmed. 

Judgment  affirmed,  with  costs.   All  concur. 


<5e  Ulsc.  R^.  126.) 

In  re  REINS'  ESTATE. 
(Surrogate's  Court,  New  Tork  Connty.  April,  lOOS.) 
Wtllb— Pbo  BA-n;. 

Testator,  by  a  paper  propounded  for  probate,  duly  executed,  bequeath- 
ed certain  articles  referred  to  in  the  will  and  mentioned  In  a  list  which 
was  not  annexed  to  It,  dated  on  the  same  day  and  In  the  handwriting  of 
the  deeeased,  but  with  her  signature  thereto  unattested.  Held,  that  the 
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probate  would  not  be  denied  to  the  duly  executed  paper  on  the  ground 
that  It  was  not  the  whole  will  of  testatrix. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  49,  Wills,  t  232.] 

In  the  matter  of  the  estate  of  Sarah  M.  Reins.  Proceeding  for  the 
probate  of  a  will.  WUl  admitted  to  probate. 

Jacob  Fromme,  for  proponent. 
Henry  D.  Fristue,  for  contestant. 

THOMAS,  S.  The  evidence  establishes  that  the  paper  propounded 
for  probate  was  duly  executed  as  a  will  on  June  SI,  1897.  By  it  the 
testatrix  bequeaths  to  George  A.  Woodruff  and  Charles  Woodruff  all 
of  her  estate,  subject  to  an  exception  expressed  as  follows: 

"Excepting,  however,  I  give  and  bequeath  unto  my  friends  named  In  the 
annexed  list,  bearing  date  June  21,  1897,  and  signed  by  myatAt,  the  Bereral 
articles  of  personal  property  in  the  said  list  as  set  forth." 

This  is  followed  by  a  paragraph  appointing  an  executor.  It  aj^tears 
that  the  list  referred  to  in  this  paper  was  not  physically  annexed  to 
it,  nor  was  it  filed  for  probate  with  it.  In  pursuance  of  an  order  pro- 
cured by  the  contestant  the  proponent  subsequently  filed  a  memoran- 
dum book,  which  had  been  found  in  an  envelc^  with  the  will  in  the 
safe  deposit  box  of  the  deceased.  This  book,  with  its  contents,  was 
admitted  in  evidence,  and  is  stated  by  the  proponent  to  be  the  list 
referred  to  in  the  will.  It  is  dated  on  the  day  of  the  execution  of  the 
propounded  paper,  is  wholly  in  the  handwriting  of  the  deceased,  and 
bears  her  unattested  signature.  The  proponent  does  not  ask  for  the 
probate  of  this  list  or  memorandum ;  nor,  being  unattested  and  of  a 
testamentary  nature,  could  it  be  admitted  to  prc^te.  The  contestant, 
however,  argues  that  probate  must  also  be  denied  to  the  duly  executed 
paper,  because,  as  he  insists,  it  is  not  the  whole  will  of  the  testatrix. 

In  none  of  the  cases  cited,  nor  in  any  case  that  I  am  acquainted  with, 
has  probate  been  refused  to  a  paper  properly  executed  as  a  will  mere- 
ly because  it  referred  to  and  attempted  to  incorporate  a  distinct  and 
separate  paper  not  so  executed.  In  Matter  of  Sanderson,  9  Misc.  Rep. 
574,  30  N.  Y.  Supp.  848,  a  case  very  similar  in  its  facts  to  the  case 
at  bar,  the  surrogate  of  Orleans  county  granted  probate  to  a  duly  ex- 
ecuted paper,  while  denying  it  to  one  imperfectly  executed,  which  was 
referred  to  therein,  and  was  intended  by  the  testatrix  to  supplement 
and  complete  the  duly  executed  paper.  His  decision  is  in  harmony 
with  the  case-  of  Thompson  v.  Quimby,  2  Bradf.  Sur,  449,  affirmed 
21  Barb.  107,  and  with  the  more  recent  case  of  Matter  of  Emmons, 
110  App.  Div.  701,  96  N.  Y.  Supp.  506.  The  effect  of  references  in 
wills  to  extraneous  papers  was  considered  in  Booth  v.  Baptist  Church, 
126  N.  Y.  215,  247,  28  N.  E.  238,  which  was  an  action  for  the  con- 
struction of  a  will,  and  it  was  held  that  a  paper  referred  to  in  the  will 
could  not  be  treated  as  incorporated  therein,  because,  though  testa- 
mentary in  character,  it  was  not  executed  as  a  will.  The  will  in  that 
case  disposed  of  a  very  large  estate,  while  the  extraneous  paper  con- 
cerned a  legacy  of  only  $10,000.  No  expression  contained  in  the  opin- 
ion lends  the  slightest  support  to  the  argument  of  the  contestant  now 
under  consideration,  and  it  is  scarcely  conceivable  that  the  court  which 
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delivered  that  opinion  would  have  sustained  an  objection  to  the  pro- 
bate of  the  will  then  before  it  on  the  ground  in  question. 

The  paper  propounded  as  a  will  is  entitled  to  probate.  I  will  find 
as  a  fact  that  the  memorandum  book  admitted  in  evidence  is  the  list 
referred  to  therein,  but  without  passing  upon  its  force  or  effect.  Costs 
of  the  proponent,  including  one  copy  of  the  minutes,  will  be  paid  out 
of  the  estate.  Tax  costs  and  settle  findings  and  decree  on  notice. 

Tax  costs,  and  settle  findings  and  decree  on  notice. 


iJSO  MIsc  Rep- 143.) 

In  re  IRWIN'S  ESTATE. 
(Surrogate's  Court,  New  York  County.  Aprfl,  190a> 

1.  Trusts— Testamentabt  ^nffze— IKvbsticbnt  or  Tbust  Funds. 

Where  testator  creates  a  trust  by  bis  will  and  gives  directions  as  to 
the  secnrlties  In  which  the  fund  Is  to  be  invested,  It  Is  not  In  the  power 
of  the  tmstees  tp  disregard  such  dlrectl(»iB;  but  a  decree  settling  their 
accouDta  Is  a  protection  as  to  unauthorized  Investments  shown  In.  the 
account  and  settled  without  objection. 

2.  EUm— tTNAUTHORIZKC  IHVESTUENTS. 

A  decree  settling  the  accounts  of  trustees,  though  a  protection  to  them 
as  to  unauthorized  Investments  shown  in  the  accounts  settled  and  not 
objected  to,  does  not  establish  any  rule  cwtrolllng  future  investmoits  so 
as  to  justify  a  continued  disregard  of  plain  directions  of  tlie  will. 

In  the  matter  of  the  judicial  settlement  of  the  executors  of  the 
estate  of  Robert  A  Irwin,  deceased.  Decree  rendered. 

C.  Godfrey  Patterson  (Schuyler  E.  Day,  of  counsel),  for  executors. 
Stewart  Shearer,  for  remaindermen. 

THOMAS,  S.  The  testator,  in  the  seventh  paragraph  of  his  will, 
wherein  he  created  the  trust  of  $250,000,  directed  his  executors  as 
trustees,  "to  invest  the  same  in  first  bond  and  mortgage  on  New 
York  City  improved  real  estate  or  first  mortgage  or  railroad  bonds 
(paying  dividends  on  their  stock)."  This  direction  was  mandatory. 
It  established  for  the  trustees  a  positive  nile,  which  it  was  not  in  their 
power  to  disregard  without  committing  a  breach  of  trust.  The  creator 
of  a  trust  requiring  the  investment  of  money  may  direct  how  the  invest- 
ment shall  be  made  and  what  securities  shall  be  taken  and  may  even 
dispense  with  the  taking  of  any  security.  Denike  v.  Harris,  84  N.  Y. 
89;  Matter  of  Stewart,  30  App.  Div,  371,  51  N.  Y.  Supp.  1050.  The 
decree  made  October  27,  1899  was  a  protection  to  the  trustees  as  to 
such  investments  in  municipal  bonds  of  the  city  of  New  York  as  were 
shown  in  the  account  thereby  settled,  which  investments  were  not 
then  objected  to,  and  the  effect  of  it  may  also  have  been  to  give  the 
trustees  a  reasonable  time  in  which  to  dispose  of  such  unauthorized 
investments;  but  this  I  do  not  decide  for  the  reason  that  all  of  the 
municipal  bonds  then  in  their  hands  were  subsequently  disposed  of, 
and  none  of  them  are  included  among  the  investments  now  shown  in 
the  accounts  as  belon^ng  to  the  trust  in  question.  Such  decree  did 
not  estab'ish  any  principle  or  rule  controlling  future  investments 
so  as  to  justify  a  continued  disregard  of  the  plain  directions  of  the 
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will,  nor  does  it  preclude  the  remaindermen  from  objecting  to  invest- 
ments of  the  same  class  thereafter  made.  Matter  of  Long  Island 
Loan  &  Trust  Co.,  98  App.  Div.  1,  87  N.  Y.  Supp.  65 ;  Matter  of 
Hunt,  41  Misc.  Rep.  72,  83  N.  Y.  Supp.  652,  and  cases  cited. 
Though  I  am  satisfied  that  the  trustees  were  innocent  of  any  intentional 
wrongdoing,  they  must,  nevertheless,  be  surcharged  with  the  sums  in- 
vested in  the  unauthorized  securities,  and  the  decree  to  be  made  will 
contain  proper  provisions  for  the  turning  over  of  such  securities^  to 
the  trustees  personally  in  order  that  they  may  use  them  in  realizing 
the  amount  of  money  with  which  their  account  is  surcharged. 

The  exceptions  to  the  fourth  finding  of  fact  and  the  eighth  conclu- 
sion of  law  arc  sustained.  The  costs  of  the  trustees  and  of  the  spe- 
cial guardian  on  the  reference  will  be  paid  out  of  the  fund  belonging 
to  the  trust  under  the  seventh  paragraph  of  the  will.  The  tenth  con- 
clusion of  law  is  modified  in  accordance  with  this  decision.  In  other 
respects  the  report  of  the  learned  referee  is  confirmed.  Tax  costs 
and  settle  findings  and  decree  on  notice. 

Decreed  accordingly. 


(60  Mlsc  Bep.  ISa) 

In  re  TALMAGE'S  WILL. 

(Surrogate's  Court,  Kings  County.    April.  1908.) 

Wills— CoNSTRUcnoiT—JuMBDicTioN— Devises  to  CnAEixiEs, 

Under  Code  Civ.  Proc.  2624.  the  surrogate  has  power  to  conatrne  n 
win  Id  order  to  determine  the  applicability  of  Laws  1860.  p.  607,  c.  360. 
limiting  devises  and  bequests  to  charitable  and  other  corporatloiiB,  If 
decedent  has  a  husband,  wife,  child,  or  parent,  but  not  otherwise. 

In  the  matter  of  the  probate  of  the  will  of  Harriet  D.  Talmage. 
Objections  to  probate  overruled. 

Louis  N.  Rowley  (Walter  Large,  of  counsel),  for  proponent 
Parm  C.  Gilbert,  for  Ira  Talmage,  an  heir  at  law. 
John  M.  Zum,  special  guardian. 

KETCHAM,  S.  In  the  proceeding  to  prove  the  will  the  special 
guardian  for  nephews  and  nieces  of  the  decedent  has  filed  objection 
that  the  will  violates  chapter  360,  p.  607,  of  the  Laws  of  1860,  which 

enacts  that : 

"Xo  person  having  a  husband,  wife,  child  or  parent  shall  by  his  or  her  last 
will  and  testament  devise  or  bequeath  to  any  charitable,  etc,  corporation 
•   *   *   more  than  one-half  of  his  or  her  estate." 

The  objection  of  the  executor  that  the  will  cannot  be  comstrucd 
with  respect  to  the  question  of  the  application  of  the  act  cited  is  over- 
ruled. Objection  by  the  special  guardian  was  properly  made  under 
section  2624,  Code  Civ.  Proc.,  and  expressly  puts  in  issue  the  validity 
of  the  disposition  of  the  estate.  It  appears  that  the  decedent  left  no 
husband,  parent,  or  children,  and  it  is  therefore  impossible  that  her 
will  has  violated  the  provisions  of  the  above  statute.  It  is  true  that 
in  the  case  of  Robb  v.  Washington  &  Jefferson  College,  185  N.  Y. 
485,  78  N.  £.  359,  it  was  held  that  nieces  could  [present  the  objection 
suggested  by  the  statute.   It  has  not  been  held,  either  in  that  case  or 
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elsewhere,  that  the  statute  embraced  within  the  relatives  desigrnated 
any  persons  more  remote  in  relation  than  "husband,  wife,  child  or 
parent,"  and  it  is  not  easy  to  see  that  a  distribution  of  one-half  of 
the  decedent's  estate  to  chiaritable  or  other  oirporations  is  affected  by 
any  statutory  provision  intended  for  the  protection  of  nei^ews  and 
nieces. 

The  objection  is  overruled. 


(59  Ulflc.  B«p.  18S.) 

In  re  MORAN. 

(Sarrogate'B  Court,  Kings  County.   April,  1908.) 

L  ABATimnT  akd  IUtivai<— akothxb  Acnon  Pehdino. 

Where  there  are  two  proceedipss  pmdlng  between  the  game  parties 
fOT  the  same  object,  tbe  Evoceedlng  first  commenced  Is  a  bar  to  that  com- 
menced afterwards. 

Note. — ^Tor  cases  In  point,  see  Ceat  Dig.  vol.  1»  Abatement  and 
BeriTal,  H  2S-8a] 

2.  Judoheht^Mibgeb  and  Bab— Emor  or  ApvuXm 

Hie  mle  that  where  there  are  two  proceedings  between  the  same  parties 
for  the  same  object,  and  the  earlier  proceeding  has  ripened  into  judgment. 
It  la  a  bar  to  the  later  proceeding,  should  not  be  relaxed  because  tbe 
f<n-mer  judgment  has  been  stayed  during  the  pendency  of  an  appeal. 

[Ed.  Nota— For  cases  In  point,  see  Cent  Dig.  vol.  30,  Judgment,  580.] 

In  the  matter  of  Louisa  Moran,  deceased.   Application  by  next  of 
kin  for  payment  of  part  of  her  distributive  share.  Denied. 
See  58  Misc.  Rep.  488,  111  N.  Y.  Supp.  640. 

John  C.  Judge,  for  petitioner. 

Jacob  I.  Bergen  (Paul  Bonynge,  of  counsel),  for  respondent 

KETCHAM,  S.  This  is  an  application  by  one  of  the  next  of  kin 
for  the  payment  to  her  of  a  part  of  her  distributive  share.  Upon  the 
accounting  of  the  administratrix  it  was  decreed  that  she  pay  to  the 
petitioner  the  sum  of  $1,535.54  as  the  distributive  share  of  the  latter. 
From  this  decree  the  administratrix  has  appealed,  and  upon  such  ap- 
peal has  given  an  undertaking  by  which  the  enforcement  of  the  de- 
cree in  alfrespects  is  stayed. 

Where  there  are  two  proceedings  pending  between  the  same  parties 
for  the  same  object,  the  proceedings  first  commenced  are  a  bar  to 
those  commenced  afterward.  Lewis  v.  Maloney,  12  Hun,  S07,  and 
cases  cited.  In  the  case  cited  it  is  said : 

"The  principle  covering  such  cases  is  that.  It  full  relief  can  be  had  In  the 
one  proceeding  or  action,  no  other  shall  be  allowed." 

This  rule  seems  more  obviously  applicable  where  as  in  the  case  at 
bar,  the  former  proceeding  has  ripened  into  a  judgment,  amply  and 
favorably  disposing  of  the  rights  of  the  party  who  seeks  a  second  rem- 
edy for  the  purpose  which  has  already  been  fulfilled.  The  demand 
of  the  petitioner  is  that  she  be  decreed  the  payment  of  $1,000  as  a 
part  of  her  distributive  share;  but  there  has  previously  been  an  ad- 
judication in  her  favor  upon  the  share  in  question,  and  a  decree  that 
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the  whole  thereof  be  paid.   That  decree  in  the  petitioner's  favoi 
enforceable  by  appropriate  and  adequate  remedies,  and  as  a  judgm( 
not  only  earlier,  but  more  deliberate,  anticipates  and  excludes 
summary  remedy  now  invoked. 

That  the  former  judgment  has  been  stayed  on  appeal,  and  can 
be  enforced  for  the  present,  is  no  answer  to  the  claim  of  a  prior 
judication.  The  remedy  in  the  former  proceeding-  is  none  the  1 
complete  because  its  enforcement  is  stayed ;  and  the  stay,  so  far  fr 
permitting  a  second  proceeding,  which  would  not  be  instituted 
the  petitioner  or  tolerated  by  the  law  if  the  stay  did  not  exist,  affo 
an  added  ground  for  the  denial  of  the  present  application.  To  gr 
it  would  not  only  offend  the  general  principle  that  a  prior  proceed! 
especially  when  it  has  resulted  in  judgment,  is  a  bar  to  a  new  p 
ceeding,  but  it  would  be  a  judicial  violation  of  the  absolute  stay  i 
der  the  statutory  undertaking. 

The  application  must  be  denied. 

Application  denied. 


(59  Misc.  Kep.  136.) 

In  re  O'RfULLT. 
(Surrogate's  Court,  Kings  Ooaaty.  April.  1908.) 

1.  Pebpetuities— AocmnjLAT30NS— iNCOira  OP  Tbcst  Fund. 

Testator  gare  the  remainder  of  hie  estate  to  ezecntors  In  trust 
contlane  hfs  business  nntU  his  son  reached  the  age  of  25  years,  and  i 
Tided  that  the  profits  should  be  paid  to  bis  children  as  directed,  bat  t 
his  son's  share  of  the  Income  should  be  invested  for  the  son's  benefit  a 
he  arrived  at  25  years,  when  the  tmst  should  terminate  and  the  propc 
should  be  divided  t>etween  the  son  and  two  daughters  or  their  hein 
a  manner  directed  by  the  will.  Held,  that  the  provision  for  the  accumi 
tion  of  the  son's  income  during  his  minority  waa  ralld.  but  when  be 
tained  his  majority  he  was  entitled  to  the  accnmulatlons  of  the  inn 
ap  to  that  time  and  his  future  income  during  the  continuance  of 
tmst. 

[Ed.  Note. — For  cases  In  [Mint,  see  CTent  Dig.  toL  39,  Perpetuit 
8§  69,  70.] 

2.  WiLLft— Con  STBDCTioN— Trusts. 

Testator  created  a  trust,  the  income  of  his  minor  son  to  accumul 
until  the  son  arrived  at  the  age  of  25  years,  and  provided  that  the 
come  of  his  two  daughters'  share  in  the  tmst  should  be  paid  to  th 
On  the  death  of  one  of  the  daughters  before  the  death  of  the  fat! 
by  a  codicil  be  provided  for  a  division  of  the  property  between  his 
and  his  sole  surviving  daughter.  The  latter  died  t)efore  the  son  attal 
his  majority.  Hnld,  that  the  accrued  income  of  her  share  at  the  time 
her  death  was  payable  to  her  personal  representatives,  and  the  sul 
quent  income  which  accumulated  from  her  death  until  the  son  attaL 
liis  majority  was  payable  to  htm  at  that  time  and  the  future  Income  ttii 
after  during  the  continuance  of  the  tmst 

3.  Saue. 

Testator  devised  his  estate  for  the  purpose  of  carrying  on  his  bnsii 
and  directed  the  application  of  the  income  to  his  son  and  danghter  % 
Tivlng  him.  Held,  that  no  part  of  the  Income  of  the  estate  should 
applied  to  the  continuance  of  the  busluess. 

4.  EXECUTOBS  AHn  AnMINISTRATORS— POWEB  TO  SEIX  HEALTT. 

Where  testator  devised  all  his  estate  in  trust  for  the  purpose  of  c 
tinning  his  business.  It  converted  all  the  real  and  personal  property 
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ftlreftdy  Invested  In  the  bnstnen  to  as  to  be  unliable  as  InulnesB  capital 
Kt  the  discretion  of  the  tmatees,  and  a  power  to  sell  the  real  estate  was 

therefore  necessarUy  implied. 

In  the  matter  of  the  estate  of  Arthur  J.  Heaney,  deceased.  Judicial 
settlement  of  Frank  E.  O'RwUy,  executor  and  trustee.  Decree  ren- 
dered. 

Luke  O'Reilly  and  Charles  H.  Kelby,  for  executor  and  trustee. 
Walter  Jeffreys  Carlin,  for  contestant 

KETCHAM,  S.    The  portions  of  the  will  requiring  construction 

are  as  follows : 

"Fifth.  I  give,  deTise  and  bequeath  to  my  executors  hereinafter  named  all 
mjr  real  pr^ier^  and  all  the  rest,  residue  and  remainder  of  my  pwsonal 
property  of  which  I  may  die  selxed.  In  trust  nererthelesa  for  the  following 
purposes:  to  coutbme  the  pawnbroklng  business  now  carried  on  by  me  at 
numbers  214  and  216  Atlantic  avenue  In  the  sajd  borou^  of  Brooklyn  under 
the  business  style  of  Arthur  J.  Heaney  &  Co.,  until  my  son  Arthur  J.  Beaney 
Fhall  arrive  at  the  age  of  twenty-five  years,  unless  they  my  said  executors 
should  all  agree  that  a  sale  of  my  said  business  before  that  time  would  be  of 
beuefit  to  my  said  estate  then  they  shall  have  power  to  sell  the  same. 

"Sixth.  That  the  rents,  profits  and  Income  arising  from  my  said  estate, 
less  ail  ezpenaea,  taxes  and  yearly  charges  against  my  said  estate,  shall,  nntl] 
my  said  son  Arthnr  J.  Hraney  arriTes  at  the  age  of  tw^ty-flve  years,  be  paid 
by  my  said  execntcna  to  my  children  aa  f<^lowB:  One  half  of  the  same  to 
my  son  Arthur  J.  Hean^,  cme  quarter  of  the  same  to  my  daughter  Mary 
Josephine  Heaney  and  one  quarter  of  the  same  to  my  daughter  Catherine 
Agnes  Heaney  provided,  however,  that  all  of  the  income  coming  to  my  said 
sfm  Arthnr  J.  Heaney  under  the  provisions  of  this  will  aliall  be  invested  by 
my  said  executors  for  the  benefit  of  my  said  son  In  good  bond  and  mortgage 
udU)  my  Bald  son  shall  arrive  at  the  age  of  twenty-five  years,  less  such  sums 
as  may  be  necessary  for  the  proper  sapport,  education  and  malntauinoe  of 
toy  said  acm  until  he  shall  arrive  at  tike  age  of  twenty-five  years. 

"SevQith.  miat  when  my  said  son  Arthnr  J.  Heaney  shall  arrive  at  the  age 
of  twenty-five  years  the  trust  estate  ha»ln  created  shall  cease  and  determine 
and  all  prc-perty  then  existing  belonging  to  my  said  estate  shall  go  to  my  said 
children  Arthur  J.  Heaney,  Mary  Josephine  Heaney  and  Catherine  Agnes 
Hesn^,  or  to  their  1^1  helra,  as  ftdlows:  All  of  my  real  projwrty  to  them, 
share  and  share  alike,  one  half  of  the  personal  estate  to  my  said  son  Arthur 
J.  Heaney,  one  quarter  of  same  to  my  daughter  Mary  Josephine  Heaney  and 
ooe  quarter  of  same  to  my  daughter  Catherine  Agnes  Heaney." 

The  Catherine  Agnes  Heaney  named  in  the  will  having  died,  a 
codicil  was  made  which  the  testator  directed  that  the  share  of  the 
income,  rents,  and  profits  which  in  the  said  will  he  had  directed  to  be 
paid  to  Catherine  Agnes  Heaney  should  be  paid  to  his  daughter  Mitry 
Josephine  Heaney,  in  addition  to  the  bequests  made  to  her  in  the  will, 
and  that  when  the  trust  estate  created  by  the  will  should  cease  and 
determine  all  the  property  then  existing  belonging  to  the  said  estate 
should  be  divided  between  Arthur  J.  Heaney  and  Mary  Josef^ine 
Heaney.  The  testator  died  on  December  13,  1901.  Mary  J.  Heaney 
died  on  August  27,  1904.  Arthur  J.  Heaney  reached  the  age  of  21 
years  on  June  15,  1906.  It  is  assumed  from  a  statement  in  one  of  the 
briefs  that,  at  the  testator's  death,  Mary  J.  Heaney  was  adult;  but 
express  proof  in  this  regard  should  be  supplied. 


there  is  a  devise  in  trust  until  Arthur  J.  Heaney  shall  attain  the 
age  of  25  years  or  shall  sooner  die.  Sawyer  v.  Cubby,  146  N.  Y.  192, 
U2N.T.8.— 14 
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197,  40  N.  E.  869.  The  direction  that  the  income  applicable  to  Arth 
J.  Heaney  shall  be  accumulated  is  valid  for  the  minority  of  the  be 
eficiary  and  is  void  as  to  the  time  beyond  such  minority.  Real  Pn 
Law,  Laws  1896,  p.  568,  c  547,  §  51.  Under  this  construction  t 
profits  heretofore  accrued  for  the  bene6t  of  the  said  Arthur  J.  Heam 
with  any  securities  in  which  the  same  have  been  invested^  are  payal 
at  once  to  the  said  Arthur  J.  Heaney.  The  income  apphcable  to  / 
thur  J.  Heaney  which  shall  hereafter  accrue  is  payable  to  him  annual 
The  income  applicable  to  the  daughter  Mary  which  accrued  duri 
her  life  is  payable  to  her  legal  representatives.  During  the  peri 
from  her  death  to  the  end  of  the  trust  the  income  which  would  ha 
been  payable  to  her,  had  she  lived,  becomes  payable  to  Arthur 
Heaney  annually.  This  results,  not  from  the  theory  advanced  in  1 
half  of  Arthur  that  as  to  this  income  the  testator  died  intestate,  1 
from  the  provision  of  the  statute: 

"When,  In  consequence  of  a  valid  limitation  of  an  expectant  estate,  there 
a  suspension  of  the  power  of  aHenatlon,  or  of  the  ownership,  during  i 
continuance  of  which  the  rents  and  profits  are  undisposed  of,  and  no  va 
direction  for  their  accumulation  Is  given,  such  rents  and  profits  shall  belt 
to  the  persons  presumptively  entitled  to  the  next  eventual  estate."  R 
Prop.  Law,  Laws  1896,  p.  568,  c.  547,  1  63. 

Income  upon  the  share  allotted  to  Mary  J.  Heaneyj  which  has  ; 
crued  between  her  death  and  the  present  time,  is  payable  to  Artt 
at  once. 

Another  question  presented  is  whether  or  not,  in  the  devise  of ) 
residue,  for  the  purpose  of  continuing  the  pawnbroking  busim 
carried  on  by  the  testator  at  his  death,  is  involved  a  direction  that  1 
income  of  the  property  not  invested  in  the  business  shall  be  appli 
to  its  continuance.  In  this  behalf,  it  is  claimed,  on  the  part  of  Arth 
J.  Heaney,  that  the  use  of  any  of  the  income  in  the  business  would 
an  unlawful  accumulation;  while  it  is  insisted  in  behalf  of  the  trus 
that  the  testator  intended  "his  executors  to  apply  and  invest  in  I 
business  the  income  of  all  of  his  property  whether  theretofore  inve 
ed  in  the  business  or  not." 

In  O'Reilly  v.  Piatt,  80  App.  Div.  348,  80  N.  Y.  Supp.  839,  t 
will  was  examined,  in  a  case  where  the  trustees  sought  to  require  I 
specific  performance  of  a  contract  made  by  them  for  the  sale  of  r 
estate,  and  it  was  held  that  there  is — 

"no  enggestlon  in  the  wlJI  of  any  Intention  on  the  part  of  the  testator 
Klve  his  executors  a  general  power  of  disposing  of  his  real  estate.  1 
power  of  sale  relates  to  'my  said  business.'  •  •  •  No  condition  of  aff« 
Is  suggested  In  the  will  which  would  make  the  sale  desirable,  and  the  schc 
of  the  will  mny  be  fully  carried  out  by  coufluing  the  power  of  sale  to 
business  mentioned,  and  leavtiig  the  real  estate  to  be  disposed  of  accord 
to  Its  terms  at  the  close  of  the  trust  period." 

There  is  no  adjudication  contained  in  the  case  cited  which  contr 
the  present  question  as  to  whether  or  not  there  was  in  the  devise 
trust  a  direction  that  the  rents,  issues,  and  profits  of  the  estate  shoi 
be  applied  to  the  maintenance  of  the  business.  There  was  no  e,\.pr 
sion  in  the  opinion  of  the  Appellate  Division  upon  the  subject, 
question  in  that  court  being  confined  to  the  principal  of  the  est; 
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and  its  judgment  was  limited  to  the  single  proposition  that  upon  the 
facts  submitted  by  agreement  the  defendant  in  that  case  was  not  re- 
quired to  take  title  under  the  power  of  sale. 

The  fifth  paragraph  contains  a  devise  of  the  real  property  and  the 
rest,  residue,  and  remainder  of  the  personal  property,  without  mention 
of  the  income  thereof ;  while  the  sixth  paragraph  contains  an  express 
disposition  of  the  rents,  issues,  and  profits  arising  from  the  whole  es- 
tate. This  contrast  would  indicate  that  the  only  subject  of  the  devise 
contained  in  the  fifth  paragraph  was  the  principal  of  the  residue,  and 
the  express  disposition  of  the  income,  in  the  sixth  paragraph,  would 
not  have  full  sway  and  significance  if  the  same  income  were  construed 
to  have  already  been  devoted  to  the  business  by  the  devise  in  the  fifth 
paragraph,  lliis  suggestion  is  confirmed  if  it  be  true  that,  as  to  the 
income  of  the  (Hie-half  of  the  general  estate  applicable  to  the  daughters 
of  the  testator,  a  direction  for  its  employment  in  the  business  would 
be  an  unlawful  accumulation,  not  for  the  benefit  of  an  infant  during 
minority.  That  such  direction  for  the  benefit  of  the  adult  daughters 
would,  if  attempted,  have  been  void,  is  well  settled.  Thorn  v.  De  Bre- 
teuil.  179  N.  Y.  64,  71  N.  E.  470,  and  especially  s.  c,  86  App.  Div. 
40.5.  83  N.  Y.  Supp.  849. 

The  construction  which  would  impress  upon  the  will  a  lawful,  and 
not  an  unlawful,  intent,  requires  the  conclusion,  as  to  the  income  of 
one-half  of  this  estate,  that  its  use  in  the  business  was  not  contemplat- 
ed. If,  then,  the  testator,  as  to  the  income  of  one-half  of  the  residue 
cannot  lawfully  be  regarded  as  intending  its  application  to  the  business, 
it  cannot  be  derivable  from  his  will,  in  the  absence  of  an  express 
directi<»i  that  the  income  of  the  other  one-half  of  the  estate  in  which 
the  minor,  Arthur,  was  interested  was  intended  to  be  used  in  the  busi- 
ness. From  these  considerations  it  results  that  there  was  no  devise 
in  trust  of  any  of  the  income  of  the  estate  for  the  uses  of  the  business. 

The  settlement  of  die  account  is  said  to  require  the  disposition  of 
the  question  whether  or  not  it  was  within  the  duties  of  the  trustee  to 
sell  any  portion  of  the  residue,  real  or  personal,  for  the  purpose  of 
continuing  the  business.  The  devise  in  trust  of  all  of  the  estate  for 
the  purpose  of  continuing  the  business  necessarily  involved  such  use, 
conversion,  and  application  of  the  real  and  personal  property,  not 
already  invested  in  the  business,  as  would  be  necessary  to  make  it 
available  as  business  capital ;  but  such  application  of  the  general  es- 
tate was  to  be  made  only  in  the  event  Uiat  the  executors  should  all 
agree  that  a  sale  of  the  said  business  was  not  beneficial  to  the  estate, 
and  that  'the  use  of  capital,  not  found  in  the  business  at  the  time  of 
the  death,  was  necessary.  If,  in  the  exercise  of  the  trust,  there  were 
no  power  to  convert  or  apply  the  general  estate  to  the  uses  of  the  busi- 
ness, by  sale  or  other  disposition,  the  devise  would  become  absolute- 
ly nugatory  as  to  the  business,  inasmuch  as  there  would  remain  no 
means  whatever  by  which  in  any  conceivable  event  the  residue  could 
be  applied  to  the  continuance  of  the  business. 

It  cannot  be  denied  that  the  expression  of  the  opinion  in  O'Reilly 
V-  Piatt,  supra,  is  that  the  will  contained  no  general  power  of  disposing 
''f  the  real  estate,  that  the  power  of  sate  rdated  to  the  business  only, 
and  that  the  scheme  of  the  will  may  be  fully  carried  out  by  leaving  the 
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real  estate  to  be  disposed  of  according  to  the  terms  of  the  will  at  the 
close  of  the  trust  period ;  but  it  is  not  regarded  that  the  present  question 
is  within  the  bar  of  the  adjudication  cited.  The  judgment  therein 
reached  was  solely  that  under  the  power  of  sale  the  contract  for  the 
conveyance  of  a  certain  piece  of  property  was  not  enforceable,  and  it 
is  impossible  to  derive  from  the  judgment  itself  any  declaration  that 
the  real  estate  could  not  be  disposed  of  under  the  trust  for  the  purposes 
of  the  business.  There  was  not  submitted  to  the  Appellate  Division 
the  question  whether  or  not,  as  a  part  of  the  trust,  real  or  personal 
property  was  intended  to  be  disposed  of  by  sale  or  otherwise,  if  its 
proceeds  were  necessary,  in  the  judgment  of  the  executors,  for  the  con- 
tinuance of  the  business  and  the  executors  had  determined  in  their 
wisdom  to  continue  the  same. 

The  former  decree  of  the  surrogate  settling  the  accounts  of  the 
trustee,  though  it  approved  of  an  account  in  which  the  trustee  reported 
the  devotion  of  all  die  testator's  property  to  the  business  and  the  invest- 
ment in  such  business  of  the  unexpended  accumulation  of  income,  can- 
not be  a  bar  to  the  consideration  of  the  construction  of  the  will  so  far 
as  it  must  necessarily  bear  upon  the  disposition  of  the  assets  presented 
by  the  present  account.  Though  the  former  accounting  may  be  re- 
garded as  conclusive  upon  the  past  transactions  and  payments  covered 
in  such  accounting,  it  forms  no  bar  to  the  proper  decision  of  the  ques- 
tion n,ow  presented  as  to  the  disposition  of  the  property  now  in  the 
hands  of  the  trustee.  Bowditch  v.  Ayrault,  138  N.  Y.  222,  231,  33 
N.  E.  1067.  See,  upon  the  same  point.  Matter  of  Hoyt,  160  N.  Y. 
607,  55  N.  E.  283,  48  L.  R.  A.  126 ;  Matter  of  Hunt,  41  Misc  Rep. 
72,  74,  83  N.  Y.  Supp.  652;  Prethey  v.  Durant,  24  App.  TAv.  58,  48  N. 
Y.  Supp.  839. 

The  accounting  should  proceed  in  accordance  with  these  views. 
Decreed  accordingly. 


(.')9  MlBc.  Rep.  118.). 

In  re  GARNEIK'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    April,  1906.) 

1.  MaKBIAGE— EVIDXNCI:  to  EBTABLISH-^UFriCIBNOT. 

A  husband  obtained  a  divorce  from  his  wife,  who  was  fwbldden  to 
marry  during  his  lifetime.  Without  proof  of  his  death,  die  lived  with 
<me  who  introduced  her  as  his  wife,  stating  that  lie  had  married  her 
In  Mew  Jersey,  and  they  were  recognized  as  married  by  their  MeaOa 
and  relatives.  The  relation  continued  until  the  death  ot  the  man  12  years 
thereafter.  Heldj  that  the  marriage  of  the  parties  was  sufficiently  estab- 
lished. 

[Bd.  Note.— For  cases  In  point,  see  G^t  Dig.  vol.  S4,  Marriage,  H  86, 
87.1 

2.  Wnxs— Who  Hat  Oontebt. 

Where  the  chU<^>»i  of  a  decedent  vexe  bis  sole  belts  at  law,  his  sister 
and  brothns  had  no  standing  to  contest  the  probate  of  his  will. 

[Ed.  Note.— For  cases  In  potnl;  see  Cent  Dig.  vol  49,  WUls,  |  082.] 

In  the  matter  of  the  estate  of  Henry  J.  Gamer.  Objections  of  con- 
testants to  probate  of  will  dismissed. 
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Gustave  Frey,  for  petitioner. 
Peter  J.  Everett,  for  contestant. 
William  H.  Hamilton,  special  guardian. 

BECKETT,  S.  Decedent  died  October  31,  1907.  On  December 
2, 1907,  the  propounded  paper  was  filed  for  probate.  It  is  dated  Octo- 
ber 16,  1907,  and  directs  "my  executors  hereinafter  named  to  pay  my 
just  debts  and  funeral  expenses/'  but  names  no  executors.  It  pro- 
vides : 

"I  give,  devise  and  bequeath  all  my  estate,  both  real  and  personal,  to  my 
dearly  beloved  wife,  Elizabeth  M.  Gamer,  to  have  undisputed  possession  of 
the  same.  To  my  lifetime  friend,  Owen  Honks,  I  wish  htm  to  select  whatever 
clothes  he  may  wish,  and  In  case  the  dog  named  Cindwa  Is  disposed  of  (sic) 
to  t>e  given  back  to  him." 

^izabeth  M.  Gamer  applied  November  11,  1907,  for  and  obtained 
letters  of  administration  on  said  estate,  alleging  that  she  was  the  wid- 
ow, and  that  she  had  made  diligent  search  and  inquiry  for  a  will  and 
had  not  found  any,  or  any  information  that  decedent  left  any.  There- 
after, with  this  propounded  paper,  she  caused  to  be  filed  her  petition 
for  its  probate,  in  which  she  alleged  that  she  had  discovered  it  No- 
vember ZS^  1907.  In  said  petition  she  again  alleged  that  she  was  the 
widow  of  the  decedent*  and  also  that  his  only  heirs  at  law  and  next 
of  kin  were  two  infant  sons  and  two  infant  daughters  and  two  adopted 
daughters  and  one  adopted  son.  A  special  guardian  was  appointed 
for  all  of  said  infants,  who  appeared  for  them,  but  filed  no  objection?. 
The  only  contestants  are  Jennie  V.  McCormack  and  John,  Thomas. 
James,  William  H.,  and  George  H.  Gernon,  none  of  whom  is  alleged 
to  be  heirs  at  law  or  next  of  kin  in  said  petition  for  probate.  It 
transpires  that  contestants  were  a  sister  and  brothers  of  the  deceased. 
No  motion  was  made  by  any  of  the  parties  to  amend  the  pleadings, 
and,  if  allegations  have  any  weight  in  probate  proceedings,  it  will  be 
noted,  at  the  outset,  that  contestants  by  their  verified  answers  in  no 
wise  deny  that  proponent  is  the  widow  of  the  decedent.  Indeed,  her 
allegation  in  that  respect  has  not  been  in  any  wise  traversed  by  con- 
testants' answers,  nor  do  said  answers  deny  the  allegations  of  the  pro- 
ponent that  the  infants  are  decedent's  heirs  at  law  and  next  of  kin. 
nor  do  the  contestants  by  said  answers  allege  that  they  themselves 
are  heirs  at  law  and  next  of  kin  of  the  decedent  The  only  thing  in 
their  answers  which  would  lead  any  one  to  suppose  that  they  made 
such  claim  are  the  mere  words  of  description  following  the  names  of 
the  pleaders  at  the  beginning  of  their  answers,  e.  g. : 

"Jennie  V.  McCormack  and  William  H.  Oemon,  two  of  the  only  heirs  at 
law  and  next  of  kin  of  Henry  J.  Oemon,  known  aa  Harry  J.  Garner,  deceased, 
appearing  in  this  proceeding  by  Peter  J.  Everett,  their  attorney,  object,"  etc. 

The  contestants  were  not  cited  in  the  proceeding.  ■  No  order  was  made 
by  a  surrogate  permitting  them  to  intervene.  The  question  of  their 
status  was  not  raised  by  any  counsel  at  the  opening  of  the  contest. 
The  surrogate  himself  first  called  attention  to  this  anomalous  con- 
dition, and  as  far  as  the  pleadings  go  ccmtestants  are  mere  "inter- 
lopers," within  the  meaning  of  that  word  as  used  in  Matter  of  Hamil- 
ton, 76  Hun,  200,  37  N.  x.  Supp.  813,  and,  as  far  as  presumptions 
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based  upon  pleadings  may  go,  the  same  should  be  exercised  in  favor 
of  said  infants  and  against  said  osntestants.  This  situation  having 
been  elicited  on  the  trial,  the  hearing  upon  the  main  case  was  sus- 
pended, and  counsel  were  directed  to  proceed  on  the  question  of  status. 
Surr.  Rules  of  Practice  4;  Matter  of  Henry  (Rollins.  S.)  4  Dem. 
255,  258;  Matter  of  Hamilton  (Ransom,  S.)  12  N.  Y.  Supp.  708, 
affirmed  76  Hun,  200,  27  N.  Y.  Supp.  813;  Matter  of  Rossignot  (FiU- 
gerald,  S.)  Surr.  Decs.,  1905,  p.  688. 

The  preponderance  of  evidence  taken  upon  this  question  discloses 
that  on  the  12th  day  of  September,  1895,  in  a  certain  action  for  divorce 
then  pending  in  the  Superior  Court  of  this  county,  wherein  one  Harry 
Leake  was  plaintiff  and  proponent  defendant,  a  decree  was  made  b^ 
Hon.  P.  Henry  Dugoo,  J.,  proponent  being  in  default,  whereby  it 
was  adjudged  that  Uie  marriage  of  said  parties  was  dissolved,  and 
proponent  was  prohilnted  from  marrying  again  during  the  lifetime  of 
plaintiff.  No  evidence  was  adduced  before  me  that  the  plaintiff  has 
died.  On  the  contrary,  there  was  some  slight  evidence  to  the  effect 
that  he  was  still  alive.  Decedent  was  a  hamessmaker  and  had  a  shop 
on  Broadway,  between  Fifty-Seventh  and  Fifty-Eighth  streets.  Pro- 
ponent called  Owen  Monks,  the  "lifetime  friend"  of  the  propounded 
paper,  who  satisfactorily  qualified  as  to  competency  as  a  witness  by 
executing  a  general  release  of  his  legacies.  Matter  of  Fitzgerald,  33 
Misc.  Rep.  325,  68  N.  Y.  Supp.  632,  He  testified  that,  calling  at 
decedent's  shop  in  the  autumn  of  1896,  he  there  met  decedent  and 
proponent,  and  the  former  introduced  to  him  the  latter  as  his  wife, 
and  as  the  two  men  thereupon  proceeded  to  the  near-by  Reisenweber's, 
at  decedent's  suggestion,  for  the  purpose,  as  Monks  says,  of  being 
"blown  off,"  MonJcs  asked  decedent  where  he  got  married,  and  decedent 
said: 

"Over  In  Jersey.  *  *  *  He  mentioned  Bomethtng  In  regard  to  religion — ' 
that  he  had  to  go  to  New  Jersey  In  regard  to  religion." 

No  evidence  was  adduced  as  to  the  precise  dates  when  decedent's 
and  proponent's  children  were  bom,  and  nothing  disclosed  as  to  the 
adoption  of  the  alleged  "adopted"  children.  They  are  all  infants,  the 
former  class  al!  under  14  years  of  age.  In  the  summer  of  1902  pro- 
ponent and  decedent  were  at  Berkeley,  N.  J.,  and  she  was  running  a 
hotel  there  known  as  the  "Berkeley  Arms."  They  held  themselves 
out  and  were  generally  reputed  there  to  be  husband  and  wife.  In  the 
years  1905  and  1906,  and  for  about  18  months,  they  resided  at  South 
Norwalk,  Conn.,  and  their  youngest  child  was  bom  there.  During 
Ihe  rest  of  the  period  from  1896  to  the  time  of  decedent's  death  in 
1907,  they  appear  to  have  resided  in  New  York.  While  they  lived  at 
South  Norwalk,  Mr.  and  Mrs.  Comellas  visited  them  in  the  summer 
of  1906  for  about  two  months ;  Mr.  Comellas  staying  Saturday  nights 
and  Sundays,  and  his  wife  remaining  there  all  the  time.  The  Garners 
kept  house  in  South  Norwalk,  employed  servants,  lived  as  man  and 
wife,  held  themselves  out  as  and  were  reputed  to  be  such  in  that  !o- 
cali^.  Their  living,  eating,  sleeping  were  all  of  that  hue  and  char- 
acter. They  addressed  each  other  as  husband  and  wife,  and  they  ^K>ke 
to  their  children  in  the  manner  of  a  father  and  a  mother.   Mr.  Com- 
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ellas  is  a  real  estate  operator,  and  he  was  jointly  interested  with  de- 
cedent in  variotis  real  estate  enterprises.  Mrs.  Cornelias  impressed 
me  as  a  lady  of  refinement  and  character.  She  received  proponent 
and  decedent  at  her  home  in  New  York,  went  with  them  to  entertain- 
ments in  company  with  her  husband,  and  they  have  stayed  together  at 
her  house  overnight.  An  action  was  instituted  in  the  Municipal  Court, 
borough  -of  Brooklyn,  Second  district,  by  one  William  F.  Barton 
against  proponent  and  decedent,  both  of  whom  filed  answers  verified 
August  31,  1904.  Decedent's  answer,  among  other  things,  alleged  that 
proponent  was  his  wife,  and  that  the  business  conducted  at  the  Berk- 
eley Arms  Hotel  at  Berkeley  N.  J.,  in  1902,  was  a  business  conducted 
his  wife  entirely  in  her  own  interests  and  as  a  separate  and 
distinct  estate.  During  the  later  years  they  resided  at  Ritter  Place 
and  Lyman  Place,  in  the  borough  of  the  Bronx.  All  the  testimony 
that  was  adduced  showed  that  they  there  lived  as  man  and  wife,  and 
there  is  some  evidence  that  contestants  themselves  or  some  of  them, 
and  their  family  connections,  visited  them.  Prior  to  and  upon 
the  date  that  the  propounded  paper  purports  to  have  been  ex- 
ecuted and  for  some  short  time  after  decedent's  death,  proponent 
was  in  England  with  some  of  the  children.  Contestant  Jennie  V.  Mc- 
Cormack,  upon  proponent's  return,  accompanied  her  to  her  heme.  She 
was  called  as  a  witness  by  proponent  and  acknowledged  that  she  wrote 
letters  to  proponent  while  she  was  abroad,  and  that  she  addressed  the 
envelope  "Mrs.  H.  J.  Garner,  11  West  View,  Huyton  Quarry,  Nr. 
Liverpool.  England,"  in  which  one  of  said  letters  was  posted.  The 
letter  itself,  dated  October  8,  1907,  among  other  things,  says : 

"Dear  Lizzie:  ♦  •  •  We  are  all  pleased  to  hear  that  you  and  the 
children  are  well.  •  •  •  We  don't  wonder  that  Tom  (one  of  the  children 
whose  statna  she  and  the  other  contetttants  now  question)  Is  such  a  faTorlte, 
for  he  was  the  same  at  home.  •  *  *  Jennie  (another  Infant  similarly  sit- 
nated)  la  holding  her  own  when  she  got  so  many  teeth  In  so  short  a  time. 
*  *  *  There  is  no  doubt  Harry  (the  decedent)  la  lonesome  for  yon  and 
the  children.  •  •  •  Oeorge  and  Tom  clapped  their  hands  when  they 
heard  you  were  having  overcoats  made  for  them.  *  *  «  j  can  assure  yon 
we  aKrrecInte  your  kindness  very  much.  *  «  *  Hoping  to  see  or  hear 
from  yon  soon,  I  am  your  affec.  sister,  Jennie." 

Mrs.  McCormack's  other  letter  to  proponent  is  dated  October  18, 
1907,  and  is  also  addressed  to  "Dear  Lizzie/'  in  which,  among  other 
things,  we  find : 

"Just  a  few  lines  in  a  hurry  to  advise  you  that  Harry  (the  decedent)  went 
io  the  hospital  to-day  and  expects  to  be  operated  on  to-morrow.  He  felt 
very  lonesome  going.  I  wish  you  were  with  him  to  comfort  him.  He  says 
he  put  It  off  as  long  as  possible.  He  said  he  would  like  to  see  you  and  the 
children  before  going  In.  I  think  it  would  be  advisable  for  you  to  start 
for  home  as  soon  as  possible.  While  we  all  hope  for  the  best,  I  am  very 
much  worried.   •   ♦   •   with  love  to  all,  I  am,  your  sister,  Jennie." 

Actual  cohabitation  was  conceded  by  the  contestants,  and  these  let- 
ters show  that  decedent  and  proponent  had  the  repute  of  husband  and 
wife  in  contestants'  family,  and  were  treated  by  the  contestants  as 
such.  Proponent  also  introduced  two  affidavits  of  title  verified  by  de- 
cedent July  9, 1902,  and  January  31,  1905,  respectively.  In  the  former 
he  deposed  that  he  was  ''married  to  Elizabeth,"  and  in  the  latter  that 
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"my  wife,  Elizabeth  Gamer,  is  over  the  age  of  twenty-one  years."  On. 
January  31, 1905,  he  and  proponent  both  executed  a  mortgage  for  $3,- 
500  to  Henry  Hahnenfeld  and  another,  and  in  said  mortage  they  are 
described  as  "Henry  J.  Gamer  and  Elizabeth  Gamer,  his  wife."  In 
July,  1906,  with  Louis  F.  Cornelias  and  Josephine,  his  wife  (witnesses 
referred  to  above),  "Henry  J.  Gamer  and  Elizabeth  M.,  his  wife," 
executed  two  mortgages,  each  for  $20,000,  to  Charles  F.  Bauerdorf, 
Esq.,  and  on  January  31,  1905,  decedent  executed  and  acknowledged 
a  power  of  attomey  wherein  he  did  "audiorize  Elizabeth  Garner,  my 
wife,  in  my  behalf,"  and  "empower  my  wife,  Elizabeth  Gamer,"  and 
"in  all  of  which  matters  my  wife,  Elizabeth  Gamer,  is  hereto  author- 
ized to  act,"  ete. 

Proponent  was  not  called.  She  offered  no  proof  as  to  actual  con- 
tract, in  words  in  praesenti,  of  any  so-called  "common-law"  marriage, 
nor  did  she  attempt  to  prove  a  ceremonial  marriage.  She  did,  how- 
ever, cause  to  be  proved  the  laws  of  New  Jersey  to  the  effect  that  com- 
mon-law marriages  were  recognized  in  that  state  in  the  year  1896. 
The  strongest  presumptions  of  the  law  are  in  favor  of  the  legitimacy 
of  the  four  infant  children.  In  Matter  of  Matthews,  153  N.  Y.  443, 
47  N.  E.  901.  this  doctrine  is  sustained,  and  the  cases  reviewed.  Starr 
V.  Peck,  1  Hill.  270,  272;  Caujolle  v.  Ferrie,  26  Barb.  177,  185;  Id., 
23  N.  Y.  90,  95,  107,  108 ;  Badger  v.  Badger,  88  N.  Y.  546,  42  Am. 
Rep.  263 ;  Wilcox  v.  Wilcox,  46  Hun,  32,  40 ;  Hynes  v.  McDermott, 
91  N.  Y.  451,  459,  43  Am.  Rep.  677;  1  Bish.  Mar.  &  Div.  §  447; 
2  Whart  Ev.  §  1298.   And  Martin  J.  says : 

"The  existence  of  euch  a  presumption  Is  Id  consonance  with  every  correct 
sense  of  propriety  and  jastice.  Any  other  rule  would  be  frtiught  with  dsnfcer 
and  produce  iouneasurable  uncertainty.  Property  rights  would  be  rendered 
doubtful,  and  the  fair  fame  of  tbelr  ancestors  might  be  destroyed  by  the 
cupidity  of  remote  heirs  and  next  of  kin.  There  might  be  others  who  would 
be  willing  to  dishonor  their  ancestors  and  bastardize  their  relatives  to  In- 
crease their  patrimony.  •  •  •  We  have  no  hesitation  In  adhering  to  the 
principle  that  the  law  presumes  legitimacy,  and  not  lllegltlmaey ;  morality, 
and  not  Immorality;  social  Integrity,  and  not  social  dishonor — and  In  declar- 
ing such  to  be  the  law  of  this  state." 

See,  also,  Tracy  v.  Frey,  95  App.  Div.  579,  88  N.  Y.  Supp.  874, 
and  cases  cited. 

"Common-law  marriages,"  so  called,  were  on  and  after  January  1, 
1902,  abolished  in  this  state.  Laws  1901,  p.  933,  c.  339,  Prior  to 
that  date  a  common-law  marriage  might  be  brought  about  by  a  con- 
tract in  words  in  praesenti,  and  it  was  held  that  it  was  not  necessary 
to  actually  prove  the  contract  itself.  It  is  written,  in  Gall  v.  Gall, 
114  N.  Y.  117,  21  N.  E.  106,  by  Judge  Vann: 

"The  cohabitation,  apparently  decent  and  orderly,  of  two  persons  (^poslte 
In  sex,  raises  a  presumption  of  more  or  less  strength  that  they  have  been  duly 
married.  While  such  cohabitation  does  not  constitute  marriage,  it  tends  to 
prove  that  a  marriage  contract  has  been  entered  Into  by  the  parties.  *  •  • 
It  Is  sufficient  If  the  acts  and  declarations  of  the  parties,  their  reputation 
B8  married  people,  and  the  circumstances  surrounding  them  In  their  dally 
lives,  naturally  lead  to  the  conclusion  that,  although  they  began  to  live  to* 
gether  as  man  and  mistress,  they  finally  agreed  to  live  together  as  husband 
and  wife.  O'Gara  v.  Elsenlohr,  38  N.  T.  296;  Badger  v.  Badger,  88  N.  Y. 
546,  554.  42  Am.  Rep.  203 ;  Hynes  v.  McDermott,  91  N.  T.  451.  457.  43  Am. 
Rep.  677.  A  present  agreement  between  competent  parties  to  take  each  other 


Sur.  Ct) 


IN  fiE  OABNEB'8  ESTATE. 


217 


for  hwbuid  and  wife  «>nstitntes  a  valid  marriage,  even  If  not  in  the  presence 
of  witnesses.  Clayton  v.  Wardell,  4  N.  T.  230;  Caujolle  v.  l'>rrl(i,  supra; 
Brtnkley  v.  Brlnkley,  50  N.  T.  184,  187.  10  Am.  Bep.  460.  Such  a  marriage 
mar  be  proved  by  showing  actual  cohabitation  as  husband  and  wife,  acknowl* 
«d^it»t,  declarations,  condwrt,  repute,  reception  among  neighbors  and  re- 
latkKO,  and  the  like,  and  where  the  intercourse  was  Illicit  at  first,  but  was 
not  then  accompanied  by  any  of  the  evidences  of  marriage,  and  subsequently 
It  asBomes  a  matrimonial  character,  and  Is  surrounded  by  the  evidences  of 
a  valid  marriage  above  named,  a  question  of  fiict  arises  for  the  determination 
of  the  jury.  They  are  to  weigh  the  presumption  arising  from  the  meretricious 
character  of  the  connection  In  its  origin  with  the  presumption  arising  from  the 
subsequent  acfcnowledgmoit,  declarations,  repute,  etc.,  and  decide  whether  all 
of  the  drcumstRuces,  taken  together,  are  sufficient  evidence  of  marriage." 

In  Matter  of  Hamilton,  76  Hun,  207.  27  N.  Y,  Supp.  813,  Van 
Bnint,  P.  J.  says : 

"It  is  undoubtedly  true  that  cohabitation  and  repute  merely  do  not  con- 
stitute a  marriage.  There  must  be  an  agreement  or  contract  to  be  husband 
and  wife.  Mere  living  together  as  such  Is  not  sufficient.  The  agreement  to 
be  audi  la  an  absolute  and  vital  prerequisite  to  constitute  a  valid  marriage. 
But  murder  can  be  proved  by  circumstantial  evidence,  and  there  Aoea  not 
■eem  to  be  any  reason  why  a  valid  marriage  may  not  be  established  by  the 
same  class  of  proof.  Men  are  convicted  and  executed  without  having  eye- 
witnesses of  their  crime.  Circumstances  which  inevitably  lead  to  the  conclu- 
sim  of  the  commission  of  the  crime  are  sufficient  in  a  capital  case,  and 
in  a  dvil  case  a  preponderance  of  evidence  which  tends  to  establish  the 
rroposltlon  is  all  that  Is  required.  So,  where  the  issue  Is  of  marriage,  al- 
though the  contract  Itself  may  not  be  established  by  direct  evidence,  yet  it 
nuiy  be  established  by  circumstances.  It  may,  from  the  actions  of  the  parties, 
thdr  vldUe  relations  to  each  other  and  their  representations  to  others,  be 
Inferred  tiiat  at  some  previous  time  they  had  entered  Into  a  contract  of  mar- 
riage, and  that  Is  all  the  dignity  of  the  proof  of  cohabitation  and  repute. 
It  is  circumstantial  evince  tending  to  establish  a  previously  existing  fact, 
and  su(4i  proof  may  be  as  satisfactory  as,  and  often  more  satisfactory  than, 
the  much  more  limited  direct  evidence  which  It  Is  ordinarily  possible  to  pro- 
doce." 

See,  also  Matter  of  Wells,  123  App.  Div.  79,  108  N.  Y.  Supp.  164, 
and  cases  cited. 

It  would  seem  within  the  limitations  of  the  facts  established  by 
the  preponderance  of  evidence  in  this  matter  that  a  common-law 
marriage  might  be  contracted  in  the  state  of  New  Tersey,  even  though 
the  parties  thereto  were  and  continued  to  be  residents  of  the  state  of 
New  York,  and  an  immediate  return  to  this  state  had  upon  said  mar- 
riage being  accomplished ;  and  this  notwithstanding^  the  prohibition  in 
a  decree  of  divorce  obtained  here  against  one  of  the  contracting  par-, 
ties  by  her  former  husband.  Van  Voorhis  v.  Brintnall,  86  N.  Y.  18, 
40  Am.  Rep.  50: ;  Thorp  v.  Thorp,  90  N.  Y.  605,  43  Am.  Rep.  189 ; 
Moore  v.  Hegeman,  92  N.  Y.  521,  44  Am.  Rep.  408;  Matter  of 
Schmidt,  42  Misc.  Rep.  463,  87  N.  Y.  Supp.  428 ;  Townsend  v.  Van 
Buskirk,  33  Misc.  Rep.  287,  68  N.  Y.  Supp.  512.  Hynes  v.  Mc- 
Dermott,  91  N.  Y.  451,  43  Am.  Rep.  677,  is  very  helpful  here: 

"In  an  action  of  ejectment,  wherein  plaintiff  M.  claimed  as  the  widow  and 
the  other  plaintiffs  as  children  of  H.,  a  citizen  of  the  United  States,  it  ap- 
peared that  H.,  who  resided  in  the  city  of  New  York,  while  stopping  at  a 
botel  hi  London,  in  1871.  made  the  acquaintance  of  plaintiff  H.,  an  English 
nbject  and  an  employ^  In  the  hotel.  A  promise  to  marry  on  his  part  and 
an  Intention  of  marriage  between  them  was  ptoreA ;  also  a  mutual  consent 
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to  be,  and  to  live  together,  as  bnsband  and  wife,  and  a  sabseqaent  cohabita- 
tion In  that  apparent  relation.  The  evidence,  however,  established  that  the 
cohabitation  did  not  commence  with  a  marriage,  valid  by  the  English  law, 
and  there  was  no  evidence  of  a  subsequent  marriage,  In  accordance  with 
that  law.  In  Jmie,  1871,  the  parties  went  to  Paris,  where  they  lived  together 
as  husband  and  wife,  and  he  Introduced  her  to  acquaintances  as  his  wife. 
They  returned  to  London,  where  they  lived  together  until  his  death,  which 
occurred  In  1874,  and  where  the  children,  who  are  plaintlCTs,  were  born. 
H.  addressed  M.  as  Mrs.  H.  and  so  addressed  letters  to  her,  and  their  life 
In  England  was  the  ordinary  hous^old  life  of  persona  lawfully  uiarrled." 

Andrews,  J.,  says : 

"Mr.  and  Mrs.  Hynea,  as  has  been  stated,  were  in  Paris  during  the  summer 
of  1871.  TTiere  was  no  proof  given  of  the  marriage  law  of  France,  and  It 
was  held  on  the  former  appeal  In  this  case  (82  N.  Y.  41,  37  Am.  Rep.  688)  that, 
in  the  absence  of  proof  to  the  contrary,  it  would  be  assumed  Hiat  the  requi- 
sites to  constitute  marriage  are  the  same  In  another  country  as  in  our  own. 
and  It  may  be  safely  assumed  as  a  fact  that  In  France  the  mutual  consent  of 
parties  to  assume  the  relation  of  husband  and  wife,  followed  by  cohabitation, 
constitutes  marriage,  since,  if  it  was  otherwise,  it  could  readily  have  been 
Bhown.  The  jury,  In  addition  to  their  general  verdict,  made  a  special  finding 
that  the  parties,  while  In  France,  entered  Into  an  agreement  in  prcesentl  to 
take  each  other  as  man  and  wife,  and  thenceforward  cohabited  together  as 
such  In  France  and  Ekigland.  There  Is  no  direct  evidence  of  the  interchange 
of  consents  during  their  stay  In  Paris.  There  was  evldoice  that  tb^  lived 
togethOT  there  In  the  apparent  relation  of  marriage,  and  asaumlng  that  what 
occurred  between  them  In  Cleveland  street  (In  Ixmdon)  did  not  constitute  a 
valid  marriage  by  the  law  of  this  state,  for  the  reason  that  the  law  of  England 
can  only  be  resorted  to,  to  determine  the  effect  of  that  transaction,  we  are, 
nevertheless,  of  opinion  that  the  Jury  were  authorized  to  find  that  in  France 
the  requisite  consents  were  interchanged,  and  that  the  parties  then  and 
there  became  husband  and  wife.  The  presumption  of  marriage  from  a  co- 
habitation an>arently  matrimonial  Is  one  of  the  strongest  presumptions 
known  to  the  law.  This  Is  especially  true  In  a  case  Involving  legitimacy. 
The  law  presumes  morality,  and  not  Immorality;  marriage,  and  not  concubi- 
nage; legitimacy,  and  not  bastardy.  Where  there  la  enongh  to  create  a 
foundation  for  the  presumption  of  marriage,  it  can  be  repelled  only  by  the 
most  cogent  and  satisfactory  evidence.  In  Morris  v.  Davles,  5  CI.  &  Fin. 
103.  lAjTd  Lyndhurst,  speaking  of  this  presumption,  saya:  The  presumption 
of  law  is  not  lightly  to  be  repelled.  It  is  not  to  be  broken  in  upon  or  shaken 
by  a  mere  balance  of  probability.  The  evidence  for  the  purpose  of  repelling 
It  must  be  strong,  distinct,  satisfactory,  and  conclusive.' 

In  the  light  of  these  authorities,  I  am  satisfied  that  in  this  proceed- 
ing the  legitimacy  of  Emily  Gamer,  George  Garner,  Thomas  Garner, 
and  Jennie  Garner,  infants,  children  of  and  heirs  at  law  and  next  of 
kin  of  this  decedent,  has  been  established,  and  the  testimony  offered 
by  the  contestants  does  not  assume  the  proportions  of  "a  mere  bal- 
ance of  probability"  against  such  presumption. 

Such  being  the  case,  the  contestants  have  no  standing  here,  and  I 
dismiss  their  objections  upon  the  ground  that  they  have  no  right  to 
contest.  Submit  order  on  notice  accordingly.  As  to  the  further  trial 
of  the  propounded  paper,  the  matter  will  be  placed  at  the  head  of  my 
contested  will  calendar  for  May. 
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In  re  HcCABTHY'S  WILLh 


(Sumgate'a  Court,  Kings  County.  AprU,  1008.) 


WiLLa— Pbobate. 

A  will  propounded  recited  In  it»  testimonial  clause  that  a  seal  was 
affixed,  thou^  In  fact  there  was  no  seal  on  the  Instmment,  and  a  blank 
since  of  a  page  and  a  half  occurred  between  the  inrasraiA  disposing  of 
the  estate  and  that  appointing  the  executor.  Held  not  to  authorize  the 
Inference  that  the  testament  was  left  Incomplete,  where  testtznony  leaves 
no  doubt  of  Its  execution. 

pid.  Kote.— For  cases  bi  point,  see  Cent.  Dig.  vol.  49,  Wills,  H  TOO,  T05.1 

In  the  matter  of  the  probate  of  will  of  Margaret  McCarthy.  Pro- 
bate granted. 

Edward  J.  Connolly,  for  proponent. 
Phanor  J.  Eder,  for  contestants. 
Maurice  V.  Theall,  special  guardian. 

KETCHAM,  S.  The  will  propounded  recites  in  its  testimcmial 
clause  that  a  seal  is  thereunto  aiTixed,  and  there  is  no  seal  on  the  in- 
strument. The  will  is  upon  a  printed  blank,  and  between  the  paragraph 
disposing  of  the  estate  and  tiie  clause  appointing  the  executor  there  is 
a  blank  space  of  a  page  and  a  half.  A  person  who  was  not  a  lawyer 
drew  the  will  and  presided  over  its  execution  and  publication.  From 
the  absence  of  the  seal  and  the  presence  of  the  blank  space,  the  con- 
testant seeks  to  have  the  inference  drawn  that  the  decedent  paused 
in  the  testamentary  act  and  left  it  incomplete. 

The  testimony  of  both  witnesses  leaves  no  room  for  doubt  that  the 
will  was  duly  signed,  published,  and  attested.  Whatever  might  be  the 
suggestion  if  the  will  was  drawn  by  a  lawyer  and  was  found  to  lack 
a  seal,  the  existence  of  which  was  recited,  the  only  meaning  to  be  de- 
rived from  the  same  circumstances  in  this  case  is  that  the  will  was 
made  under  the  supervision  of  one  who  was  devoid  of  the  skill,  ex- 
perience, and  intelligence  which  the  transaction  required,  and  that  the 
seal  was  forgotten  or  disregarded,  both  by  the  testatrix  and  her  equal- 
ly ignorant  adviser.  The  blind  leading  the  blind — neither  of  them 
knew  enough  to  understand  that  the  will  needed  the  seal  which  it  re- 
cited;— and  it  is  impossible  to  find  any  conscious  or  deliberate  with- 
holding of  a  ceremony  where  its  nature  and  necessity  were  unknown. 
By  the  meddling  of  one  unfit  for  the  duty  which  he  assumed,  the  par- 
ties interested  in  this  estate  have  been  subjected  to  the  serious  expense 
of  a  contest,  and  another  case  is  added  to  a  long  and  shameful  record. 
Estates  are  despoiled  of  many  thousands  of  dollars  every  year  and  are 
in  part  diverted  from  their  owners  at  the  time  of  their  greatest  need, 
because  the  purblind  parsimony  of  testators  and  the  assurance  of  real 
estate  agents,  notaries  public,  and  other  "rash  and  inconsiderate  vol- 
untaries" have  joined  in  the  production  of  wills  so  doubtful  in  the  cir- 
cumstances of  their  execution  or  in  the  weird  phrases  of  their  com- 
position that  litigation,  with  all  its  waste  and  bitterness,  is  made  cer- 
tain. As  to  the  blank  spaure,  which  in  its  extent  exc^s  the  testa- 
mentary area  of  this  will,  it  can  only  be  said  that  the  temptation  to 
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fraud  thus  tendered  has  happily  been  resisted,  and  the  instrument  is 
saved  by  the  accident  of  honesty.  The  mere  gap  in  the  will,  withoui 
evidence  that  it  was  put  to  its  natural  and  obvious  use,  cannot  avoi^ 
it  Despite  the  lack  of  the  seal,  there  is  enough  to  show  that  the  wil 
was  amply  solemnized  and  published ;  and,  despite  the  void  in  the  mid 
die  of  it,  there  is  not  enough  to  destroy  it. 
Probate  granted. 

(59  MlBC.  Rep.  181.) 

In  re  MURPHY. 
(Surrogate's  Court,  Kings  County.    April,  1908.) 

GXECUTOBS  AHD  AdMINIBTBATOES— CLAIMS— ADJUDICATION. 

One  claiming  to  be  a  creditor  of  a  decedent  and  setting  up  an  ndjod 
cation  establishing  the  existence  of  a  claim,  as  shown  by  a  former  decn 
settling  an  administrator's  account,  must  accept  the  further  adjudlcstic 
in  the  decree  that  the  claim  had  been  paid. 

In  the  matter  of  the  estate  of  Dennis  H.  Hurley.    Petition  c 
Margaret  L.  Murphy  to  compel  payment  of  claim.  Denied. 
Order  affirmed  59  Misc.  Rep.  131,  111  N.  Y.  Supp.  1131. 
Henry  Hoelljes,  for  petitioner. 

Arthur  L.  Hurley  (James  C.  Church,  of  counsel),  for  the  admlni 
tratrix. 

KETCHAM,  S.  This  is  an  application  under  Code  Civ.  Proc.  §  27 
by  an  alleged  creditor  for  payment  of  her  claim  of  $500.  In  19* 
the  administratrix  filed  her  account,  to  which  was  annexed  a  schedi 
declared  to  contain  a  statement  of  claims  presented  and  allowed  1 
her,  with  the  names  of  the  claimants  and  the  amount  of  the  clain 
and  also  a  statement  of  moneys  paid  by  her  to  creditors.  In  tl 
schedule  the  petitioner's  claim  was  included  in  the  words:  "^largai 
I.  Murphy,  milliner,  $500."  The  account  thus  asserted  that  Margai 
I.  Murphy  had  presented  a  claim,  which  was  allowed,  that  its  anion 
was  $500,  and  that  such  amount  had  been  paid.  A  decree  followt 
adopting  and  stating  the  account  as  presented.  The  petitioner  v. 
not  brought  into  the  proceeding  in  which  this  decree  was  taken.  T 
surrogate  "must  make  such  a  decree  in  the  premises  as  justice  : 
quires."  This  application  is  not  appropriate  to  a  debt  which  is  s] 
cifically  the  subject  of  an  accounting  and  a  disposition  thereof  by  i 
cree.  In  such  case  the  remedy  under  the  decree  anticipates  and  ( 
eludes  the  present  proceeding.  Had  the  decree  merely  adjudged  tl 
the  claim  was  allowed,  no  one  would  think  of  resorting  to  a  reme 
other  than  its  enforcement,  and  it  is  hard  to  see  why  the  claim; 
is  any  the  less  limited  to  her  rights  under  and  by  means  of  the  dec 
when,  together  with  the  adjudication  of  the  claim,  there  is  a  find 
by  the  court  that  it  has  been  paid.  She  now  relies  upon  the  decree 
proof  of  the  validity  of  her  claim,  and  must  accept  the  qualifying 
judication  as  to  its  payment. 

Justice  seems  to  require  that  the  petitioner  be  remitted  to  the  dec 
in  the  accounting,  and  to  her  motion  to  conform  the  same  to  the  tn 
if  she  can  establish  that  her  claim  remains  unpaid. 

Decreed  accordingly. 
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(59  Mlac.  Bep.  135.) 


In  re  BECEEB  et  aL 
^nrrosate*!  Oonrt,  Kings  ODonty.  April,  1908.) 


L  Wrus-Gonsrancnon— TBRiira  or  Bratb. 

Testator  bequeathed  c«taln  money  to  bla  granddaogbterB,  Bban  and 
share  alike,  they  not  to  recelTe  the  money  nntll  25  years  of  age.  Held, 
that  the  l^cy  vested  with  a  sospenaton  of  enjoyment  nntll  the  legatees 
readied  the  prescribed  age. 

[Ed.  Note^ror  cases  In  point,  see  Cent  Dig.  toI.  49,  Wills.  S  1483.] 

2.  FEBFETUimS— SiTSPKHSION  OW  POWIB  OF  AI.IXIIATION— PSBBONALIT. 

A  beqnest  to  two  granddang^ters  of  a  som  of  mon^,  with  a  prorlston 
that  they  Btaall  not  necelTe  it  until  they  are  25  years  of  age,  Is  not  Totd 
as  suspending  absolute  ownership  fOr  a  term  of  years  without  a  trustee 
to  hold  or  transfer  it. 


[Ed.  Note.— For  cases  In  point;  see  Cent  Dig.  YtA.  89,  Perpetuities, 
f  4&I 

In  the  matter  of  the  settlement  of  the  account  of  Margaret  L.  Beck- 
er and  another,  executors  of  John  Will,  deceased.    Decree  rendered. 

Frederick  H.  Chase  (Richards  Mott  Cahoone,  of  counsel),  for  ex- 


L  Newton  Williams,  for  administratrix  of  Henrietta  Will. 

KETCHAM,  S.  On  the  accounting  of  the  executors  (question  has 
arisen  as  to  the  meaning  of  the  following  words  in  the  will : 

"Second.  I  give,  derlse  and  bequeath  to  Maggie  and  Henrietta  Will,  dangb- 
lers  of  my  deceased  son  Heury  Will,  the  sum  of  five  thousand  ($5,000)  dollars 
eqoally,  share  and  share  alike,  but  they  shall  not  reoelTe  the  money  until 
tbey  are  twenty-five  years  of  age." 

The  executors  contend  that  the  provision  quoted  is  vaid,  inasmuch 
as  there  is  a  suspension  of  the  absolute  ownership  of  the  fund  for 
a  term  of  years,  without  a  trustee  or  other  person  to  liold  or  transfer  it. 

On  an  application  in  this  estate  for  payment  of  income  of  the  legacy 
to  the  legatees  named,  Mr.  Surrogate  Church  directed  payment  of  the 
mcome  upon  views  which  clearly  intimated  that  the  legacy  vested,  with 
a  suspension  of  enjoyment  until  the  children  were  25  years  of  age. 
This  decision  is  the  more  readily  followed,  as  it  is  quite  apparent  upcm 
the  authorities  that  there  was  no  failure  to  vest  the  l^cy  and  no  sus- 
pension  of  the  power  of  alienation ;  but  the  children  took  the  legacy 
absolutely,  although  the  enjoyment  thereof  was  deferred  and  subject 
to  being  defeated  in  the  event  of  either  one  of  the  children  dying  be- 
fore attaining  the  age  of  25  years.  The  decree  on  accounting  will 
be  settled  accordingly. 

Decreed  accordingly. 


ecutors. 


222 


112  NBV  TOBK  SDFFLBHBNT 
and  I'M  New  York  State  Repwter 


(County  Ct. 


(58  Misc.  R«p.  146.) 


PEOPLE  T.  SGHBBMBBHORN. 


(Ulster  Gonnty  Oonrt  April,  1908.) 


1.  DZSOBDEBLT  CoUDDOT— PDniSHlCBNT— SlATUTOIT  PBOVmOVS. 

Charter  ot  City  of  Kingston,  |  SI,  defines  ''disorderly  persons,**  and 

provides  that  they  may  be.  proceeded  against  under  the  proViBlons  of  the 
Code  of  Criminal  Procedure  and  punished  as  "fen*  misdemeanor."  The 
Penal  Code  provides  different  punlsbments  for  the  various  misdemeanors. 
Held,  that  under  section  SI  there  was  no  authority  to  sentence  one  con- 
victed as  a  disorderly  person  to  Imprlscmment  in  the  jail  for  five  months ; 
the  charter  containing  no  definite  provision  for  punlshmoit  of  the  pro- 
hibited act 

2.  CbIMINAI.  LjLW— "MiSDiaiEAlTOB." 

The  word  "misdemeanor,"  as  used  in  Charter  of  City  of.  Kingston,  i 
51,  providing  that  certain  persons  shail  be  punished  according  to  the  pro* 
visions  of  the  Code  of  Criminal  Procedure  as  "for  mladeineaDor,"  Includes 
the  whole  class  of  crimes  bearing  that  name. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  6.  pp. 
4S33-153S;  vol.  8,  p.  T722.] 

Appeal  from  City  Court  of  Kingston. 

Anna  Schermerhorn  was  convicted  by  the  recorder  of  the  city  of 
Kingston  as  a  disorderly  person  and  sentenced  .to  impriscnunent  in 
jail  for  five  months,  and  appeals.  Reversed. 

C.  &  R.  Irwin,  for  appellant. 

William  D.  Cunningham,  Dist  Atty.,  and  Frederick  G.  Traver^ 
for  the  People. 

CANTINE,  J.  This  appeal  involves  a  conviction  as  a  disorderly 
person  under  section  51  of  the  charter  of  the  city  of  Kingston.  Pro- 
ceedings taken  against  disorderly  persons  are  known  as  special  pro- 
ceedings of  a  criminal  nature  and  are  governed  by  title  7,  pt.  6,  Code 
Cr.  Proc  The  magistrate  before  whom  the  proceedings  are  held  acts  as 
a  magistrate,  and  not  as  a  court  of  special  sessions.  The  defendant 
has  not  the  right  to  a  jury  trial;  and,  as  the  offense  charged  is  not 
a  crime,  the  defendant  has  not  the  right  to  have  his  case  removed 
pursuant  to  sections  56,  57,  and  58  of  the  Code  of  Criminal  Procedure^ 
to  be  heard  before  a  grand  jury.  People  ex  rel.  Van  Houton  v.  Sad- 
ler, 97  N.  Y.  146 ;  People  ex  rel.  Forster  v.  Warden,  39  Misc.  Rep. 
700,  80  N.  Y.  Supp^  997 ;  People  v.  Iverson,  46  App.  Div.  301,  61 
N.  Y.  Supp.  220.  The  magistrate,  upon  finding  the  defendant  to  be 
a  disorderly  person,  requires  the  person  so  charged  to  give  security, 
and,  upon  compliance  with  such  order,  the  defendant  is  discharged. 
Upon  failure  to  give  the  security,  the  magistrate  is  required  to  com- 
mit the  defendant  to  the  county  jail  for  a  term  not  exceeding  six 
months  and  until  the  security  is  given.  At  the  next  term  of  the  Coun- 
ty Court,  the  sheriff  is  required  to  ret)ort  the  names  of  the  disorder- 
ly persons  confined  in  the  jail,  and  the  court  is  required  to  examine 
into  the  facts  of  each  case.  Upon  such  examination  the  court  has 
the  power  to  discharge  the  defendant,  or  to  recommit.  The  charter 
of  the  city  of  Kingston  has  enlarged  the  class  of  persons  defined  as 
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disorderly  by  secticm  899  of  the  Code  of  Criminal  Procedure,  and 
provides  that: 

"They  may  be  proceeded  agalnet  as  such  under  the  provisions  of  the  Code 
Criminal  Frocednre,"  and  "puolslied  accordlns  to  the  proTiBlous  of  this 
act,"  Tls^  "as  for  mlademeanor.'* 

This  brings  us  to  the  question  involved  upon  this  appeal,  viz.,  upon 
conviction  as  a  disorderly  person,  does  the  charter  provide  any  pun- 
ishment? The  only  language  of  the  charter  as  to  punishment  is  "upon 
convicticm  shall  be  punished  as  for  misdemeanor. 

First  The  framers  of  the  charter  must  have  had  in  mind  section  15 
of  the  Penal  Code: 

"A  person  convicted  of  a  crime  declared  to  be  a  misdemeanor,  for  which  no 
other  punishment  Is  qieciaUr  ivescrlbed  by  this  Cbde,  or  by  any  other 
statutory  prorl^on  In  force  at  the  time  of  the  conviction  and  sentence,  is 
punishable  by  Imprisonment  in  a  penitentiary  or  county  Jail,  for  not  more  than 
one  year,  or  by  a  line  of  not  more  than  five  hundred  dollars,  or  by  both." 

Had  the  langfuage  of  the  diarter  either  declared  the  prohibited  acts 
to  be  misdemeanors  or  defined  the  punishment  to  be  that  provided  by 
section  16  of  the  Penal  Code,  there  would  have  been  no  doubt  as  to 
the  meaning  of  the  languag^e  used ;  but  the  language  used  in  the  char- 
ter cannot  admit  of  that  interpretation.  "Misdemeanor,"  as  used  in 
the  charter,  includes  the  whole  class  of  crimes  bearing  that  name. 
There  is  no  word  to  identify  the  misdemeanor,  or  the  class  of  mis- 
demeanors, to  which  we  are  to  turn  to  find  the  punishment  for  dis- 
orderly persons. 

Second.  The  limit  of  punishment  named  in  the  Penal  Code  for 
misdemeanors  is  uncertain,  depending  upon  the  varying  limits  of  pun- 
ishment for  different  misdemeanors.  The  charter  does  not,  directly 
or  by  inference,  as  before  shown,  name  the  misdemeanor,  the  punish- 
ment for  which  is  to  be  the  punishment  upon  the  conviction  of  dis- 
orderly persons.  If  the  limit  of  punishment  is  the  same  for  all  mis- 
demeanors, then  the  charter  provisions  are  certain  and  name  a  punish- 
ment. On  the  other  hand,  if  the  limit  of  punishment  for  all  mis- 
demeanors is.  not  the  same,  then  the  limit  of  punishment  is  uncertain 
and  indefinite.  A  very  cursory  examination  of  the  provisions  of  the 
Penal  Code  shows  that  the  punishment  for  misdemeanors  are  as 
various  as  the  crimes  are  numerous.  Some  misdemeanors  are  pun- 
ishable by  a  fine  alone  (Pen.  Code,  §§  269,  384,  384i,  654a),  the  max- 
imum amount  of  which  varies  from  $10  to  $250.  Other  misdemeanors 
are  punishable  by  imprisonment  alone.  Pen.  Code,  §■  158.  Other  mis- 
demeanors are  punishable  by  fine,  or  imprisonment,  or  both.  The  max- 
imum imprisonment  in  some  cases  is  1  year,  and  in  others  20  days. 
The  maximum  fine  in  some  cases  is  $1,000,  and  in  other  cases  $25. 
Pen.  Code,  §§  15,  317,  652a.  The  maximum  punishment  is  also  de- 
pendent upon  the  court  where  the  crimes  are  prosecuted.  If  in  spe- 
cial sessions  the  maximum  is  a  fine  of  $50  or  imprisonment  not  ex- 
ceeding six  months,  or  both.  Code  Cr.  Proc  §  717.  If  in  courts  of 
record,  the  maximum  is  a  fine  of  $500.  or  imprisonment  not  exceed- 
ing one  year,  or  both.  Pen.  Code,  §  15. 
The  conclusion  follows  that  the  cliarter  contains  no  provision  for 
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the  punishment  of  the  prohibited  acts  and  in  that  respect  is  nueatory. 
There  was  no  authority  in  the  recorder  to  sentence  the  defendant  to 
imprisonment  in  the  Ulster  county  jail  for  the  term  of  five  nvmths, 
and  the  judgment  is  therefore  reversed. 
Judgment  reversed. 


<~>o  Misc.  Rep.  140.) 

GASSON  T.  ATKINS. 
(Ulster  County  Court   April,  1006.) 

1.  Judges— Disqualification— Pboof  or  Grouitds. 

Under  a  city  charter  the  recorder  was  given  power  to  act  as  dty  Judge 
during  any  Illness  of  the  latter,  or  his  absence  or  dlSQualfflcatlon.  Held, 
that  the  facts  giving  the  recorder  authority  to  act  must  be  proven,  on 
motion  to  dlsmtsB  for  want  of  Jurisdiction. 

2.  Saub. 

On  the  return  day  of  a  summons  Issued  by  a  recorder  acting  as  city 
Judge,  defendant  moved  to  dismiss  on  the  ground  that  the  Judge  was  not 
dlsqnallfled.  Held,  that  the  plalntUt  must  show  afflrmatlTely  the  ex- 
istence of  the  facts  giving  the  recorder  power  to  act  In  the  event  of  the 

absence  or  disqualification  of  the  Judge. 

Ai^teal  from  City  Court  of  Kingston. 

Action  by  John  J.  Gasson  against  Dubois  G.  Atkins  to  recover  for 
servi«s  rendered.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

A.  D.  Van  Buren,  for  appellant. 
N.  Frank  O'Reilly,  for  respondent. 

CANTINE,  J.  The  summons  in  this  action  was  issued  by  the  re- 
corder as  acting  city  judge.  Under  the  charter  of  the  city  of  Kingston 
the  recorder  is  given  the  power  to  act  as  aty  judge  in  case  of  the  lai- 
ter's  illness,  absence  from  the  city,  or  relationship  to  the  parties  with 
in  the  prohibited  degree.  The  power  to  act  is>  therefore,  dependent 
upon  the  existence  of  one  or  more  of  &e  above  facts,  which  must  be 
proved,  as  any  other  facts,  by  competent  evidence.  The  recorder  has 
no  right  to  assume  that  the  city  judge  is  under  any  of  the  prescribed 
disabilities,  or  to  base  his  power  to  act  upon  mere  rumor,  surmise, 
or  unsworn  statements. 

Upon  the  return  day  the  defendant,  appearing  specially,  moved  tQ 
dismiss  the  complaint  upon  the  ground  that  the  city  judge  was  not 
disqualified.  This  motion  was  denied.  When  the  motion  was  made, 
there  was  no  presumption  that  the  city  judge  was  disqualified.  It  then 
became  the  duty  of  the  plaintiff  to  show  affirmatively  the  facts  upon 
which  the  power  of  the  recorder  to  act  depended.  The  return  contains 
no  evidence  upon  this  subject.  The  denial  of  this  motion  was  therefore 
error,  which  requires  a  reversal  of  the  judgment.  Under  section  3063 
of  the  Code  of  Civil  Procedure,  as  construed  in  the  case  of  Markel 
V.  Gummer,  84  App.  Div.  634,  82  N.  Y.  Supp.  1107,  this  court  has 
only  power  to  order  a  new  trial  when  the  judgment  is  contrary  to 
or  against  the  weight  of  evidence.  Therefore  the  reversal  must  be 
absolute,  with  costs. 

Judgment  reversed,  with  costs. 
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(127  Ai>p.  DlT.  SBO.) 

SWBE3TING  v.  NEW  YORK  CENT.  &  H.  R.  B.  CO.  et  ftl. 

(Bnpreme  Court,  App^ato  IMvision,  Fonrtb  Department  July  24,  1006.) 

L  MnniciPix  Cobpobatiohs— Pubuo  Iiepbovshentb— Dahaobs— Ghanoi  or 
Obadb— Statutobt  Reuedy— Exclusivenbss. 

Under  Laws  1808,  p.  377,  c.  182,  i  30,  as  amended  by  Laws  1901,  p. 
13S6,  c  552,  providing  that  the  common  council  of  a  city  shall  not  change 
the  grade  ot  any  street  wblcta  has  been  legally  established,  except  on 
compenaatlon  tor  damages  done,  to  be  ascertained  as  damages  are  ascer- 
tained under  tiie  condemnation  law  for  lands  taken,  the  manner  of  fixing 
the  compoiaation  allowed  nnder  the  statute  Is  excIuslTe,  providing  the 
owner  has  the  right  to  origbiate  the  proceeding,  or  the  cily  doea  furl^nate 

2.  Samx— Pboobsdinqs  n»  AscBBTAiKtNS  DA1U.0XS— Fbbsoms  Bntitud  to 

COMHKRCE. 

Under  liaws  1808,  p.  377.  c.  182,  S  80,  aa  amended  by  Laws  1001,  p. 
1855,  c.  SS2,  providing  that  the  common  council  of  a  city  shall  not  change 
the  grade  of  any  street  which  has  been  legally  established,  except  on 
compensation  for  damages  done,  to  be  ascertained  as  damages  are  ascer- 
tained nnder  the  condemnation  law  for  lands  taken,  where  the  grade  of 
a  street  la  changed  by  the  cl^  for  the  purpose  of  permitting  a  railroad 
to  change  the  construction  at  its  bridge^  the  railroad  company  oumot 
commence  proceedings  under  the  statute  to  ascertain  the  damages  of 
abutting  property  owners. 

8.  SAin— rAii.traK  TO  BLun  Goufkrsatioit— LiABiLrrT  or  Citt. 

Laws  1808,  p.  377,  c.  182,  |  80,  as  amended  by  Laws  1001,  p.  1866^  c 
552,  providee  that  the  common  council  of  a  city  shall  not  change  the 
grade  of  any  street  which  has  been  legally  establiahed,  except  on  com- 
pensation for  damages  done,  to  be  ascertained  as  damages  are  ascertained 
nnder  the  condemnation  law  for  lands  tak^.  Railroad  Law,  Laws 
1800,  p.  1087,  c  565,  §  11,  provldea  that-  no  railroad  shall  erect  any  bridge 
In  the  street  of  a  city  without  the  city's  consent  In  an  action  against 
a  city  and  railroad  company  for  damages  to  abutting  property  frmn  lower- 
ing the  grade  of  a  street,  liie  complaint  alibied  the  legal  establishment  of 
a  grade,  and  that  the  city  directed  the  railroad  to  substitute  a  steel  bridge 
for  the  then  existing  railroad  bridge,  necessitating  the  lowering  of  the 
grade,  and  directed  and  supervised  the  manner  In  which  the  work  was 
Aon6.  No  proceedings  were  taken  by  the  city  to  ascertain  the  damages 
resulting  from  the  change.  Held  that,  though  the  city,  by  merely  con- 
senting to  the  change  of  the  bridge  by  the  railroad,  under  section  11  of 
the  railroad  taw,  might  not  have  been  liable  for  damages,  the  direction 
by  It  that  the  work  be  done,  without  ascertaining  and  paying  plaintUt 
for  damages  BtxBereA,  was  an  Illegal  act  for  which  the  dtj  was  liable. 

4.  Save  — Rehedt  or  Profebtt  OwniB— Joint  Liabilitt  of  FsBaon  Makins 

IlCPBOVEUENT. 

Under  Laws  189^  p.  817,  c.  182,  f  80,  as  amended  by  Laws  1001,  p. 
13KS.  c  S62,  providing  that  the  common  comidl  of  a  city  shall  not  ctaange 
the  grade  of  any  street  except  on  compensation  for  damages  done,  to  be 
ascertained  as  damages  are  ascertained  under  the  condemnation  law  for 
lands  taken,  where  a  dty  required  a  railroad  to  lower  a  bridge,  by  which 
the  grade  of  a  street  was  changed,  without  ascertaining  damages  suffered 
by  abutting  property  owners,  the  railroad  company,  having  aided  and  as- 
sisted the  city  In  such  illegal  acta.  Is  liable  in  damages  to  abutting  prop- 
erty owners  as  a  Joint  wrongdoer,  and  not  merely  as  on  Indemnitor  of 
the  city. 

McLennan,  P.  J.,  and  Kruse,  J.,  dissenting. 
Appeal  from  Special  Term,  Monroe  County. 

Action  by  William  Sweeting  against  the  New  York  Central  & 
HudscHi  River  Railroad  Company  ^rnd  the  city,  of  Rochester  to  recover 
ll2N.Xil^U 


226 


112  NEW  YORK  SUPPLEMENT 
and  146  New  York  State  Reporter 


(Sup.  Ct. 


damages  for  changing  the  grade  of  a  street.  From  an  interlocutory 
judgment  for  plainti^,  overruling  a  demurrer  of  defendant  railroad 
company  to  the  complaint,  said  defendants  appeal.  Affirmed,  with 
leave  to  plead  over. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILUAMS, 
KRUSE,  and  ROBSON.  JJ. 

Harris,  Haven,  Beach  &  Harris,  for  appellants. 

John  Van  Voorhis'  Sons  and  Eugene  Van  Voorhis,  for  respondent 

WILLIAMS,  J.  The  interlocutory  judgment  should  be  affirmed, 
with  costs,  with  leave  to  defendant  to  plead  over,  on  payment  of  the 
costs  of  this  appeal  and  of  the  demurrer. 

The  complaint  alleges :  That  the  plaintiff  is  the  owner  of  the  prop- 
erty in  question,  fronting  on  Orchard  street,  in  the  city  of  Rochester; 
that  the  grade  of  that  street  has  been  legally  established  and  rea^- 
nized  generally  for  over  40  years;  that  the  common  council  of  the 
city  of  Rochester  enacted  an  ordinance,  by  which  the  defendant  rail- 
road company  was  permitted  to  substitute  a  steel  girder  bridge  for 
the  bridge  then  existing  on  its  railroad  over  Orchard  street,  which  re- 
quired the  lowering  of  the  grade  of  said  street,  the  ordinance  provid- 
ing the  clear  head  room  under  the  bridge  should  be  13  feet,  to  be  ob- 
tamed  by  lowering  the  street  under  the  bridge ;  that  the  city  required 
the  railroad  company  to  do  all  flie  work  subject  to  the  laws  of  the 
state  and  the  ordinances  of  the  city ;  and  that  the  railroad  company 
indemnify  the  city  against  any  legal  liability  the  city  might  incur. 
It  is  further  alleged  that  the  railroad  company,  with  the  consent  ot 
the  city,  and  under  its  supervision  and  direction,  but  without  the  plain- 
tiff's consent,  did  the  work,  changed  the  bridge,  and  lowered  the  grade 
in.  front  of  plaintiff's  premises  from  one  to  three  feet,  to  his  injury 
and  damage,  for  which  judgment  was  demanded.  The  railroad  com- 
pany alone  demurs  to  the  complaint,  claiming:  First,  that  the  plain- 
tiff cannot  bring  an  action  at  law  for  his  damages.  His  remedy  is 
in  the  proceeding  under  the  statute  for  the  government  of  cities  of 
the  second  class.  Laws  1898,  p.  377,  c.  182,  §  30,  as  amended  by  Laws 
1901,  p.  1355.  c.  552;  second,  that  the  railroad  company  is  not  liable 
in  any  event  for  the  changing  of  the  grade  of  Orchard  street ;  and, 
third,  if  liable  at  all,  it  is  liable  as  indemnitor,  and  not  primarily  li- 
able. 

First.  At  ixtmmon  law,  no  liability  existed  on  the  part  of  a  municipal- 
ity to  the  owner  of  real  estate  for  injuries  sustained  by  reason  of  the 
change  of  grade  in  streets  adjoining  his  premises.  Heiser  v.  New 
York  City,  104  N.  Y.  68,  9  N,  E.  866,  and  cases  therein  referred  to. 
The  statute  (section  30  of  the  act  as  to  second-class  cities)  above  re- 
ferred to  provides,  among  other  things,  that  the  common  council 
shall  not  change  the  grade  of  any  street,  which  has  been  legally  es- 
tablished, except  on  compensation  for  damages  done,  to  be  ascertained 
as  damages  are  ascertained  under  the  condemnation  law  for  lands  taken. 
The  manner  of  fixing  the  compensation  under  a  statute  is  exclusive,  pro- 
vided the  owner  may  originate  the  proceeding  or  the  city  does  originate 
it  Heiser  v.  New  Voric  City,  above,  and  cases  therein  referred  to.  In 
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Calkmg  V.  Baldwin,  4  Wend.  667,  21  Am.  Dec.  168,  either  party  could 
institute  the  proceedings  for  ascertaining  the  damages,  and  it  was  held 
no  action  would  Ue.  In  Torge  v.  Village  of  S^amanca,  176  N.  Y. 
324,  68  N.  E.  626,  the  owners  could  institute  the  proceeding,  and  it 
was  said  the  statutory  remedy  was  exclusive.  In  Folmsbee  v.  City  of 
Amsterdam,  142  N.  V.  118,  36  N.  E.  831,  and  Fuller  v.  Citv  of  Mt 
Vernon,  171  N.  Y.  247,  63  N.  E.  964,  it  was  held  that,  where  the 
change  of  grade  had  been  illegally  made,  the  statutory  remedy  was 
not  applicable,  and  an  action  could  be  maintained. 

It  IS  claimed  here  that  the  grade  was  illegally  changed^  because  no 
proceeding  was  taken  by  the  city  to  ascertain  the  damages  and  none 
were  paid,  and  the  cit^  alone  could  institute  the  moceeding.  It  is 
not  disputed  but  that,  if  the  city  should  institute  the  proceeding,  ^e 
action  would  be  stayed  until  the  damages  were  ascertained  therein. 
It  would  seem  therefore  that  the  city,  if  it  changed  the  grade  of  the 
street,  can  be  proceeded  against  by  action  to  recover  damages  oc- 
casioned to  plaintiff  by  sudi  change  of  grade.  The  railroad  com- 
pany could  not  commence  any  proceedings  under  the  statute  to  as- 
certain plaintiff's  dam^s,  and,  as  to  this  company,  the  only  theory 
upon  which  the  action  can  be  maintained  is  that  the  city  lowered  the 
grade  ille^ly,  and  the  railroad  company  aided  and  assisted  in  domg 
ttie  unlawful  act  The  railroad  company,  however,  claims  that  it  did 
the  work  of  lowering  the  grade  as  principal,  and  not  as  aided  or  as- 
sisted of  the  city,  tl^t  it  had  the  legal  right  to  do  so  with  the  as- 
sent of  the  city,  and  the  plaintiff  is  not  entitled  to  any  damages  by  rea- 
son of  such  change  of  grade ;  and  this  leads  us  to  consider  the  second 
ground  of  demurrer,  atove  stated. 

Second.  The  railroad  company  claims  that  it  erected  or  changed  the 
bridge  in  question  under  the  provisions  of  the  railroad  law  (chapter 
565,  p.  1082,  Laws  1890),  and  for  the  purpose  of  restoring  the  street 
to  its  former  state,  or  to  such  state  as  not  to  have  unnecessarily  im- 
paired its  usefulness,  as  required  by  the  statute,  it  lowered  the  grade, 
as  it  legally  mi^ht  do,  and  is  not  liable  for  any  alleged  damages  suf- 
fered by  plaintiff  by  reason  thereof.  Section  11  of  this  statute  pro- 
vides, among  other  things,  that  no  railroad  corporation  shall  erect  any 
bridge  or  construct  its  road  in,  upon,  or  across  any  street  of  any  city, 
without  the  consent  of  the  corporation  of  such  city.  Every  railroad 
corporation  which  shall  build  its  road  along,  across,  or  upon  any 
street  or  highway  which  the  route  of  its  road  shall  intersect  or  touch 
shall  restore  the  street  or  highway  mtersected  or  touched  to  its  former 
state,  or  to  such  state  as  to  not  have  uimecessarity  impaired  its  use- 
fulness, and  any  such  highway  may  be  carried  by  it  under  or  over  its 
tracks,  as  may  be  found  most  expedient.  If  all  the  city  did,  or  as- 
sumed to  do,  was  to  give  the  assent,  under  this  statute,  to  the  build- 
ing or  changing  of  the  bridge,  very  likely  it  would  have  been  guilty 
of  no  illegal  act,  and  would  not  have  been  liable  for  damages.  The 
railroad  company  might  then  have  restored  the  street  as  provided  by 
the  statute,  and  not  have  been  liable  for  damages  either;  but  the 
auction  of  the  complaint  is  that  the  city  directed  the  manner  of 
cha^^g  the  bridge,  and  expressly  directed  the  change  of  grade  in 
the  street,  and  required  it  to  be  done,  and  supervised  the  work,  and 
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saw  that  it  was  done  as  directed.  If  this  was  true,  the  city  was  i 
sponsible  for  the  change  of  grade  of  the  street,  the  same  as  thouj 
it  made  the  change  itself.  The  city  should  not  have  done  this,  exce 
upon  ascertaining  and  paying  plaintiflf  such  damages  as  he  suffer* 
and  for  failure  to  provide  for  the  payment  of  the  damages  the  ci 
is  liable  as  for  an  illegal  act  on  its  part. 

Third.  There  can  be  no  doubt  that  the  railroad  company,  havi 
aided  and  assisted  the  city  in  such  illegal  act,  is  also  liable  for  plai 
tiff's  damages,  as  a  joint  wrongdoer,  and  the  claim  that  it  is  lial 
only  as  an  indemnitor  is  not  well  founded. 

The  complaint  states  a  good  cause  of  action  against  the  railroad  coi 
pany. 

Interlocutory  Judgment  affirmed,  with  coats,  with  leave  to  defendants 
plead  over  upon  payment  of  the  costs  oi  the  demurrer  and  of  this  appe 

SPRING,  J.,  concurs.   ROBSON,  J.,  concurs  in  result  only, 
LENNAN,  P.  J.,  and  KRUSE,  J.,  dissent  in  an  opinion  by  KRUSE, 

KRUSE,  J.  (dissenting).  I  do  not  understand  that  the  nec^ 
sity,  or  at  least  the  propriety,  of  making  the  change  in  bridging  t 
street  for  the  railroad  to  cross  over,  and  the  consequent  loweri 
of  the  grade  of  the  street,  is  questioned ;  but  it  is  contended  that  t 
payment  of  damages  to  the  adjoining  owner,  for  damages  done 
lowering  the  grade,  is  a  condition  precedent  before  the  grade  c 
actually  be  changed.  That  claim  is  founded  upon  the  provisions 
section  30  of  the  White  Charter,  which  applies  to  the  city  of  Roc 
ester,  and  provides  that  the  common  council  shall  not  change  t 
grade  of  any  street  which  has  been  legally  established,  except  up 
the  vote  of  two-thirds  of  all  the  members  of  the  common  couik 
and  also  except  upon  compensation  for  damages  done,  to  be  asci 
tained  as  damages  are  ascertained  under  the  condemnation  law  for  Ian 
taken.  Assuming  that  this  provision  of  the  charter  has  full  effect,  i 
gardless  of  the  provisions  of  the  railroad  law,  I  am  inclined  to  the  opi 
ion  that  it  is  not  necessary  to  ascertain  and  pay  the  damages  done  to 
adjoining  landowner  before  changing  the  grade  of  the  street.  The  la 
guage  of  the  section  is  "compensation  for  damages  done,"  not,  "to 
done,"  prescribing  the  precise  method  by  which  the  damages  are  to 
ascertained.  I  do  not  say  that  proceedings  may  not  be  taken  tn  a 
vance  to  acquire  the  rights  and  easements  of  an  adjoining  landow 
er.  The  view  which  1  take  of  this  provision  may  at  first  seem  on 
critical,  but,  taking  into  account  the  difficulties  which  in  many  i 
stances  may  be  encountered  in  determining  the  damages  in  advan 
and  the  language  of  the  statute  itself,  I  think  this  view  is  the  more  n 
sonable. 

The  plaintiff  brings  this  action  upon  the  theory  that  the  defen 
ant  is  a  wrongdoer.  If  that  be  true,  the  action  is  well  brougt 
but,  if  the  view  which  I  entertain  is  correct,  the  defendant  was  r 
a  wrongdoer,  and  the  only  remedy  which  the  plaintiff  has  is 
have  the  damages  ascertained  under  the  condemnation  law.  T 
mere  fact  that  the  plaintiff  may  not  institute  the  proceeding,  I  thir 
is  answered  by  the  suggestion  that,  if  the  city  itself  does  not  pi 
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ceed,  he  may  require  it  to  do  so  by  mandamus.  It  can  make  no 
practical  difference  to  the  plaintiff  whether  he  or  the  city  institute 
the  omdemnation  proceeding.  If  I  am  right  in  the  conclusion  that 
the  defendant  was  not  a  wrongdoer,  it  follows,  I  think,  that  the 
plaintiff  must  resort  to  the  condemnation  law  for  redress.  Matter 
of  Torge  v.  Vil.  of  Salamanca,  176  N.  Y.  324,  68  N.  E.  626 ;  Smith 
V.  B.  &  A.  R.  R.  Co.,  181  N.  Y.  131,  142,  143,  73  N.  E.  679; 
Matter  of  Melenbacker  v.  ViL  of  Salamanca,  188  N.  Y.  370,  80  N. 
E.  1090. 

I  think  the  interlocutory  judgment  should  be  reversed,  and  the 
demurrer  sustained. 


ll2T  App.  DlT.  875.) 

BERNHARD  T.  CITY  07  ROCHESTER. 

(Snpreme  Court,  Appellate  Division,  Fourth  Depaztment.  July  24, 190&) 

1.  VmnoiPAi.  CoBFORATions— Pdduo  Ihprotehents— Actions  tob  Dauaois— 

Where  a  city  passed  an  ordinance  permitting  a  railroad  to  erect  a 
new  bridge  across  a  street  and  prescribing  the  mode  of  construction,  but  the 
excaration  and  change  of  grade  of  a  street  required  by  the  erection  of  such 
bridge  was  done  under  the  supervision  and  direction  of  the  city  officers, 
the  railroad  having  nothing  to  do  with  It,  a  finding  In  an  action  by  an 
abutting  owner  for  damages,  that  the  work  was  done  by  the  city,  was 
Justified. 

1  Kake— Pbelihinaby  Procekdin OS— Osni nance  Authorizing  Impbovement. 
White  Charter,  1 30  (Laws  161^  p.  377,  c.  182,  as  amended  by  Uiws  1901, 
p.  1355,  e.  B62)»  provides  that  the  common  council  shall  not  chanfe  the 
grade  of  any  street  which  has  been  legally  established,  except  upon  a 
two-thirds  vote  of  all  members  of  council.  Section  11  of  the  Railroad  Law 
(Laws  1890,  p.  1087,  c.  565)  provides  that  no  railroad  shall  erect  a  bridge 
npon  a  street  wltjioot  the  city's  consent.  A  railroad  notified  defendant 
dty  that  it  proposed  to  erect  a  bridge,  and  the  city  council  passed  an  ordi- 
nance permitting  Its  erection  and  directing  the  grade  to  be  adopted,  etc. 
Held,  that  the  direction  of  the  grade  to  be  adopted  was  not  an  attempted 
compliance  with  section  SO  of  the  charter,  requiring  a  vote  of  two-thirds 
of  tlie  council  for  dunging  a  grade,  but  was  only  an  enlargement  of  the 
terms  of  the  conamt  givro  nndw  the  railroad  lav ;  the  two  statutes  being 
entirely  distinct 

&  Saub— Chahqe  or  Qbadx— FaiziUbb  to  Make  GoimnsATioir— Liabiutt  or 
Citr. 

Under  White  Charter,  I  30  (Laws  1898,  p.  377,  c  182,  as  amended  by 
Laws  1901,  p.  13f^,  c.  662),  providing  that  the  common  council  shall  not 
diange  the  grade  of  any  street  legally  established,  except  upon  compensa- 
tion for  damages,  and  section  11  of  the  Railroad  Law  (Laws  1890,  p.  1087, 
e  565),  prohibiting  any  railroad  from  erecting  a  bridge,  etc.,  without  the 
city's  consent,  even  If  the  common  council  merely  permitted  a  railroad  to 
diange  the  grade  of  a  street  without  making  compensation  to  abutting 
IRvperty  owners,  and  did  not  snpervlse  tb»  duuige,  it  the  change  was  per- 
mitted for  the  convenience  of  Oie  railroad,  the  dty  would  still  be  llaUe 
for  any  damage  suffered  by  the  abutting  property  owner. 

1  Sahk—Lcoisutive  AcrnoBiTT  to  Requibb  Comfensation. 

The  Legislature  has  power  to  compel  compensation  for  damages  result- 
ing to  abutting  property  owners  from  changing  the  grade  of  a  city  street 
U^LetmuDt  P*  J->  and  Kmse,  J.,  dissenting. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Adam  Bernhard  against  the  city  of  Rochester  to  re- 
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cover  damages  for  changing  the  grade  of  a  street.  From  a  judj 
ment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  defeni 
ant  appeals.  Judgment  and  order  affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAM; 
KRUSE,  and  ROBSON,  JJ. 

Edward  Harris,  Jr.,  for  appellant. 
George  D.  Forsyth,  for  respondent. 

SPRING,  J.  For  35  years  or  more  Orchard  street  has  been  oi 
of  the  public  streets  of  the  dty  of  Rochester,  extending  in  a  northe: 
ly  and  southerly  direction.  It  Is  a  residence  street,  quite  thickly  se 
tied,  until  recently  with  a  dirt  road  and  with  sidewalks  alt  at  a  gra{ 
fixed  and  recognized  by  user  for  a  long  period  of  time.  The  plaii 
tiff  owns  a  lot  with  159  feet  frontage  on  the  westerly  side  and  ai 
other  of  73  feet  wide  on  the  easterly  side  of  the  street,  and  each  li 
abuts  on  the  north  on  the  premises  of  the  New  York  Central  Rai 
road  Company,  whose  tracks  for  many  years  crossed  the  street  by  a 
overhead  wooden  bridge.  In  March,  1904,  the  said  railroad  compar 
notified  the  common  council  of  the  defendant  that  it  proposed  to  ere 
a  new  bridge  across  said  Orchard  street  in  place  of  said  wooden  bridg 
and  requested  said  body  "to  take  suitable  action  in  relation  thereto 
In  response  to  such  communication,  the  common  council  on  the  12i 
of  April,  1904,  duly  passed  an  ordinance  permitting  said  company  i 
erect  a  steel  girder  bridge  in  place  of  said  wooden  bridge,  prescril 
ing  the  mode  of  construction  and  the  elevation  of  said  new  bridge  at 
the  grade  of  the  street  on  either  side  thereof,  and  the  consent  was  fu 
ther  granted  upon  the  condition  that  the  company  "indemnify  and  sa' 
harmless  said  city  from  any  legal  liability  incurred  by  reason  of  tl 
granting  of  such  permission."  In  making  the  change  of  grade  to  me 
the  new  conditions,  the  street  in  front  of  the  plaintiff's  premises  w; 
excavated  and  depressed  from  one  to  four  feet,  seriously  impairir 
the  value  and  use  of  each  of  his  lots.  This  work  was  siipervised  ar 
carried  on  under  the  direction  of  the  assistant  engineer  and  other  o 
fleers  of  the  city,  and  the  railroad  company  apparently  had  no  supe 
vision  over  the  work  of  excavating  and  changing  the  grade.  The  jui 
were  permitted  to  pass  upon  the  proposition  whether  the  work  w; 
performed  by  the  city,  and  their  verdict  is  conclusive,  for  it  is  sustaii 
ed  by  abundant  evidence. 

Section  30  of  the  White  Charter  (chapter  182,  p.  377,  Laws  189 
as  amended  by  chapter  552,  p.  1355,  Laws  1901),  which  is  the  cha 
ter  of  the  city  of  Rochester,  provides  that  the  common  council  sh; 
not  "change  the  grade  of  any  street  which  has  been  legally  establis 
ed,  except  upon  a  vote  of  two  thirds  of  all  the  members  of  the  cor 
mon  council,  and  except  also  upon  compensation  for  damages  don 
to  be  ascertained  as  damages  are  ascertained  under  the  condemnati( 
law  for  lands  taken."  This  statute  was  not  complied  with.  The 
was  no  vote  at  all  by  the  common  council  distinctly  authorizing  tl 
change  of  grade,  and  no  compensation  for  damages  was  ever  asce 
tained  or  paid.  The  common  council  granted  the  consent  to  the  su 
stitution  of  the  steel  girder  bridge  for  the  existing  wooden  bridge 
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pursuance  of  section  11  of  the  Railroad  Law  (Laws  1890,  p.  1087, 
c.  565).  This  assent  was  given  upon  the  application  of  the  railroad 
company,  and  the  ordinance  recited  the  desire  of  the  company  and 
granted  tfie  permission  sought,  and  that  was  its  only  purpose.  The  di- 
rection of  the  grade  to  be  adopted  was  not  an  attempted  compliance 
with  section  30  of  the  city  charter,  but  was  an  enlargement  of  the 
terms  of  the  i^nsent,  indicating,  it  may  be,  that  the  city  intended  to 
maintain  control  and  supervision  of  the  change  of  grade  in  the  street. 
The  relief  granted  in  accordance  with  section  11  referred  to  was  for 
the  benefit  of  the  railroad  company.  Section  30,  however,  is  the  only 
provision  in  the  city  charter  investing  the  common  council  with  au- 
thority to  change  the  established  grade  of  a  street.  Two  requirements 
are  essential  before  the  change  of  grade  may  be  authorized:  One, 
the  vote  of  two-thirds  of  all  the  members  of  the  common  council; 
and,  the  other,  "upon  compensation  for  damages  done."  These  pro- 
visions are  chiefly  for  the  benefit  of  the  abutting  owner  to  assure  him 
compensation  for  the  injuries  to  his  property  by  reason  of  changing 
the  established  grade.  The  common  council  are  to  take  the  initiative 
in  changing  the  grade  of  a  street  in  the  city,  and  this  authority  is  en- 
tirely distinct  from  the  consent  given  to  the  railroad  company.  If, 
however,  we  hold  that  the  direction  in  the  consent  designating  the 
grade  was  a  compliance  with  section  30,  the  city  has  failed  in  the  oth- 
er essential  preliminary,  in  not  compensating  the  plaintiff.  The  city 
therefore  made  this  change  illegally  for  the  convenience  of  the  rail- 
road company. 

The  counsel  for  the  appellant  a>ntends  that  the  charter  provision 
which  authorized  the  ascertainment  of  damages  under  the  condemna- 
tion law  aflfords  an  adequate  and  exclusive  remedy  to  the  plaintiff. 
This  proposition  would  probably  be  correct  if  the  city  had  proceeded 
to  change  the  grade  in  pursuance  of  section  30,  which  constitutes  its 
authority  for  so  doing.  Smith  v.  B.  &  A.  R.  R.  Co.,  181  N.  Y.  133, 
143,  et  seq.,  73  N.  E.  679 ;  Matter  of  Melenbacker  v.  Village  of  Sala- 
manca, 188  N.  Y.  370,  377,  80  N.  E.  1090.  The  difficulty  with  the 
contention,  however,  is  that  the  city  did  not  conform  to  the  statute 
which  defines  the  method  of  changing  grade,  and  consequently  the 
plaintiff  is  not  required  to  adopt  the  remedy  provided  in  that  statute. 
The  distinction  is  well  recognized  by  authority.  Fuller  v.  City  of 
Mount  Vernon,  171  N.  Y.  247,  253,  et  seq.,  63  N.  E.  964;  Folms- 
be«  V.  City  of  Amsterdam,  142  N.  Y.  118,  36  N.  E.  821. 

If  the  plaintiff  had  resorted  to  mandamus  to  compel  the  city  to  as- 
certain the  damages  to  his  property,  he  might  have  been  confronted 
with  the  allegation  that  the  common  council  had  not  authorized  the 
street  to  be  lowered — ^that  it  had  only  assented  to  the  application  of 
the  railroad  company.  In  any  event,  the  city,  when  invading  the  prop- 
erty rights  of  a  street  abutter  who  by  statute  is  entitled  to  damages 
where  his  premises  are  injured  by  a  change  of  grade  of  the  street, 
cannot  successfully  justify  its  wrongful  acts  by  invoking  the  statute 
which  is  the  only  warrant  for  changing  the  grade  and  which  it  has 
ignored.  If  the  common  council  permitted  the  railroad  company  to 
change  the  grade  for  its  benefit,  the  city  would,  in  my  judgment,  still 
be  liable  to  the  plaintiff  for  any  damages  he  might  have  suffered  from 
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the  change.  Reining  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  128  N.  Y.  157, 
28  N.  E.  640,  14  h.  R.  A.  133 ;  Smith  v.  B.  &  A.  R.  R.  Co.,  181  N. 
Y.  132,  138,  73  N.  E.  679.  The  reason  why  an  abutting  owner  can- 
not recover  damages  caused  to  his  property  by  change  in  the  grade 
of  the  street,  except  a  statute  directs  compensation  therefor,  is  be- 
cause of  the  public  use  of  the  street.  His  personal  damages  must 
yield  to  any  change  required  for  the  benefit  of  the  public.  If,  how- 
ever, the  alteration  is  made  for  the  convenience  of  a  railroad  cc»npany, 
the  reason  for  the  rule  does  not  exist. 

It  is  also  urged  that  the  depression  of  the  street  was  merely  an  in- 
cident to  the  construction  of  the  bridge  for  which  no  damages  will 
lie;  in  other  words,  that  the  grade  was  changed  to  conform  to  the 
new  situation  caused  by  the  erection  of  the  steel  bridge  and  in  order 
that  the  street  might  be  restored  to  its  former  condition  so  far  as 
practicable,  and  Conklin  v.  O.  &  W.  R.  R.  Co.,  103  N.  Y.  117,  6  N. 
E.  663,  Fries  v.  N.  Y.  &  H.  R.  R.  R.  Co.,  169  N.  Y.  270,  62  N.  E. 
358,  and  kindred  cases,  are  cited  in  support  of  this  proposition.  As- 
suming the  correctness  of  the  legal  proposition  stated,  the  verdict  of 
the  jury  upon  the  facts  in  the  record  renders  it  inapplicable.  The 
railroad  company  was  not  in  command  in  changing  the  grade,  as  al- 
ready suggested.  The  common  council  in  its  consent  directed  the 
manner  of  performing  the  work,  and  the  engineering  department  of 
the  city  undertwk  the  project.  It  may  have  done  this  by  virtue  of 
the  indemnity  afforded  the  city  by  the  railroad  company.  No  matter 
what  the  reason,  the  city  officials  were  the  responsible  actors  in  low- 
ering the  street,  and  for  a  change  of  grade  in  the  street  of  a  city  the 
Legislature,  as  it  was  competent  to  do  (Matter  of  Borup,  182  N.  Y. 
222,  74  N.  E.  838,  108  Am.  St.  Rep.  796,  and  cases  cited  supra),  has 
directed  damages  to  be  paid.  Payment  of  damages  was  imposed  by 
statute,  the  city  made  the  change,  although  not  in  accordsuice  with 
the  statute,  injury  to  the  plaintiff's  property  resulted  by  reason  of  such 
change,  and  the  liability  of  the  city  follows. 

The  previous  grade  of  the  street  had  been  fully  established  bv  user. 
Folmsbee  v.  City  of  Amsterdam,  142  N.  Y.  118,  124,  36  N.  E.  821. 
Sidewalks  had  been  laid,  and  the  street  had  been  maintained  at  a  grade, 
and  residences  had  been  erected  with  reference  to  the  same,  and  the 
defendant  had  long  acquiesced  in  recognizing  the  existing  g^ade,  and 
an  ordinance  fixing  it  was  unnecessary. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs. 

ROBSON,  T.,  concurs.  WILLIAMS,  J.,  concurs  in  result  Me- 
LENNAN,  P.  J.,  and  KRUSE.  J..  dUsent. 
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DAVIE8  et  al.  T.  H0TCHKI8S. 
{Supreme  Court,  AjqpellBte  Term.  Jane  30, 1908.) 


L  DnDXROB— COLLATESAL  AoBEElfENT&— ADHI8SIBII.ITr  OF  EVIDEKOE. 

Where  plaintiff  agreed  in  writing  to  rent  defendant  a  house  for  tlie 
nmuner  at  a  stlpolated  rental,  and  prior  to  the  written  agreement,  during 
the  negotiations,  agreed  orally  to  malie  certain  repairs  and  tu  fumlsli  tlie 
honse  with  certain  furniture,  evidence  of  such  oral  agreement  was  properly 
admitted  in  an  action  for  rent;  It  being  an  Independent  collateral  agree- 
ment preceding  the  written  lease. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  20,  Evidence.  {  2037.1 

2l  Landlosd  ANn  I^naitf— Bbeach  of  Contract  bt  Laitdlobd— Dauaoes. 

Where  defendant  leased  a  furnished  house  from  plaintiff  for  the  sum- 
mer, the  latter  to  furnish  and  repair  the  house  aa  agreed,  If  defendnnt  was 
deprived  of  possession  of  the  house  for  two  weeks  because  of  Its  uuln- 
taabltable  condition,  the  proportionate  rental  for  that  period  would  have 
been  defendant's  measure  of  damages. 

[Ed.  Note. — For  cases  In  point  see  Cent.  Dig.  vol.  32,  landlord  and  Ten- 
ant, I  841.] 

&  Same— Aonos  fob  Rent— EviDEncB— Possession  of  Tenant. 

In  an  action  for  rent,  where  defendant  set  np  a  counterclaim  for  dam- 
ages for  being  kept  out  of  tiie  house  from  June  1st  to  June  14th,  because  of 
Its  uninhabitable  condition,  the  evidence  h^d  insufficient  to  show  that  de- 
fendant Intended  to  take  possession  of  the  honse  on  June  2d,  even  if  It 
had  been  furnished  as  agreed. 

4.  Sauk— CoDNTEBCLAiu  BT  Tenant. 

Where  plaintiff  leased  defendant  a  furnished  house  and  agreed  to  fur- 
nish and  deliver  possession  June  Ist,  even  if  the  house  was  In  an  unten- 
antable condition  at  that  time,  defendant  conld  not  recover  actual  damages 
by  way  of  counterclaim  for  plaintiff's  failure  to  have  It  In  proper  condition, 
inilesB  defendant  bad  Inte^ed  to  take  possession  at  that  time  and  was 
thereby  deprived  of  doing  so. 

&  Saio— EvioBNCB— CoNniTioN  OF  Pbeuises. 

In  an  action  for  rent  of  a  house  from  June  2d  to  June  14tb,  wllere  de- 
fendant set  up  a  counterclaim  for  damages  on  the  ground  that  be  was 
pierented  from  moving  Into  the  home  during  the  first  two  weeks  of  June, 
because  It  was  then  uninhabitable,  the  evidence  showing  that  the  house 
was  In  practically  the  same  condition  on  June  14th,  when  defendant  moved 
in,  as  on  June  2d,  It  cannot  be  said  that  Its  condition  between  those  dates 
was  uninhabitable,  so  as  to  entitle  defendant  to  deduct  the  rent  for  that 
period  on  that  ground. 

&  BaHB-TbBICIKATION  BT  TKnANT— RBSOISSION— EiVlDERfX. 

Where  defendant  leased  a  furnished  house  from  plaintiff,  the  latter 
agreeing  to  have  it  ready  for  possession  on  June  1st  but  it  was  not  fur- 
nished at  that  time  as  agreed,  and  plaintiff  promised  to  make  it  suitable 
for  occupation  by  June  14th,  whereupon  defendant  agreed  to  take  it  If  It 
was  then  In  condition,  defendant  did  not  thereby  rescind  the  lease  because 
of  plaintiff's  failure  to  have  It  furnished  on  June  1st  as  agreed. 

T.  Saue  —  Beeach  or  LANDLosn's  Aqbeement  to  Pdbnish— Meabube  of  Dam- 
ages. 

Where  plaintiff  agreed  to  give  defendant  possession  of  a  furnished  house 
on  June  Ist,  but  the  honse  was  not  furnished  at  that  time  as  agreed,  and 
defendant  thereafter  accepted  it  In  Its  defective  condition,  his  measure  of 
damages  was  the  difference  between  the  rental  value  of  the  premises  as 
they  were  and  their  rental  valne  as  they  would  have  been  If  repaired  and 
furnished  as  agreed,  or,  If  defendant  bad  made  the  stipulated  repairs  blm- 
self,  he  could  recoup  the  necessary  expenditures  in  making  such  repairs. 
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8.  Evidence— Judicial  Noticb— Depeeciatiok  iw  Value. 

In  an  action  for  rent,  wbere  defendant  set  up  a  counterclaim  for  d 
ages  for  the  breach  of  plalntlCTs  contract  to  repair  and  furnish  the  h( 
before  defendant  took  possession,  even  though  the  evidence  showed  : 
necessary  repairs  had  not  been  made  and  adequate  furniture  Installed, 
Supreme  Court  will  not  take  judicial  notice  of  the  fact  that  the  valu 
the  premises  was  thereby  Impaired ;  there  being  no  evidence  of  such 
palrment 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  I 
trict. 

Action  for  rent  by  William  G.  Davies  and  others  ag-ainst  He 
D.  Hotchkiss,  in  which  defendant  set  up  a  counterclaim.   From  a  ju 
ment  for  plaintiff  and  against  defendant  on  his  counterclaim,  the 
ter  appeals.  Affirmed: 

The  following  is  the  opinion  of  Spiegelberg,  J.,  in  the  lower  coi 

During  the  month  of  April,  1006.  the  defendant,  a  prominent  membci 
the  New  York  bar,  accompanied  by  bis  wife,  visited  the  premises  in  quest 
situated  at  East  Hampton,  Long  Island,  In  search  of  a  country  residence 
the  ensuing  summer.  He  was  attracted  by  the  location  and  appearano 
the  house,  but  found  the  Interior  In  bad  repair.  In  great  disorder,  anij 
want  of  considerable  furniture,  rugs,  and  other  household  goods.  Upon 
return  to  New  York  he  opened  negotiations  with  the  plaintiffs,  who  are 
attorneys  In  fact  for  the  owners  of  the  property  In  question,  for  a  lease  thei 
for  the  summer  season.  In  view  of  the  unsatisfactory  condition  of 
house,  the  defendant  Insisted  that  the  necessary  repairs  should  be  made 
that  It  should  be  replenished  with  proper  furniture  and  other  articles  wl 
he  deemed  essential  for  a  gentleman's  country  residence.  Pending  the  negc 
tlons  the  defendant  was  Informed  by  a  representative  of  the  plaintiffs  t 
a  few  pieces  of  furniture  would  have  to  be  removed  at  the  Instance  of 
adverse  claimant,  but  that  the  same  would  be  replaced  from  a  city  house  o 
ed  by  the  owners  of  the  country  property.  As  a  matter  of  fact,  more  artl' 
than  Indicated  to  the  defendant  were  thus  taken  from  the  place.  The 
mands  of  the  defendant  as  to  the  additions  of  furniture  and  the  repi 
were  agreed  to  by  the  plaintiffs,  and  thereupon,  cm  May  24,  1906.  the  par 
entered  Into  a  written  lease  for  the  term  of  five  months  beginning  on 
1st  day  of  June,  lOOG,  at  a  rental  of  $2,000,  payable  In  two  eqnal  Installmt 
of  $1,000  on  the  Ist  day  of  June,  1906,  and  the  15th  day  of  August,  1! 
Although  the  plalntlflfs'  agreeihent  to  make  repairs  and  to  provide  housdi 
articles,  as  hereinbefore  referred  to,  was  not  Incorporated  in  the  writ 
lease,  I  am  of  the  opinion  that  the  evidence  In  regard  thereto  was  prop* 
admitted,  on  the  ground  that  It  amounted  to  an  Independent  collateral  agi 
ment  preceding  the  written  lease.  Van  Brunt  v.  Day.  81  N.  Y.  231 ;  Tobe; 
Mattlmore,  54  Misc.  Rep.  231,  104  N.  T.  Supp.  393.  I  also  And,  as  a  ma: 
of  fact,  that  the  plalntlflfs  violated  the  collateral  agreement,  not  alone  In  t 
they  failed  to  place  the  property  In  the  condition  demanded  by  the  defend 
and  agreed  to  by  the  plaintiffs,  but  also  in  that  they  allowed  the  alrei 
meager  equipment  of  this  country  place  to  be  further  depleted  by  the  remc 
on  the  part  of  the  adverse  claimant  hereinabove  referred  to  of  considers 
more  property  than  consented  to  by  the  defendant  In  his  interview  with 
plaintiffs'  representative. 

On  June  2,  1906,  the  defendant's  wife  visited  the  premises,  and  found  t 
the  house  was  not  In  such  condition  as  the  defendant  had  the  right  to  exp 
The  landlords'  failure  to  comply  with  the  terms  of  the  collateral  agreem 
consisted,  not  merely  In  some  minor  particulars,  but  in  very  essential  portl 
thereof.  Upon  returning  to  New  York  the  defendant's  wife  (the  defend 
on  account  of  Illness  was  prevented  from  taking  part  in  any  matter  connet 
herewith  until  the  end  of  June)  communicated  with  the  representative  of 
plaintiffs,  who  promised  agnln  that  matters  would  be  righted,  and  alloi 
Mrs.  Hotchkiss  $125  to  procure  the  needed  blankets,  shades,  glassware,  i 
other  odds  and  ends.    He  further  stated  that  the  necessary  furniture  i 
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would  be  sent  there  forthwith,  and  tiutt  the  other  repairs  wonid  be 
attoided  to,  so  as  to  put  tbe  place  in  good  condition.  On  June  14,  1006,  the 
ijrfendant's  fanif]y  went  to  Bast  Hampton  to  take  up  their  summer  residence, 
bat  found  that  conditions  were  not  much  different  from  what  Mrs.  Hotchkiss 
had  found  them  to  be  oo  the  2d  of  June.  In  fact,  on  account  of  the  defective 
kitchen  range  they  had  to  remain  for  two  days  at  some  other  place  until  the 
repairs  were  made.  It  was  not  until  tbe  middle  of  July  that  tbe  premises 
were  placed  In  wa^  condition  as  to  permit  the  occupants  thereof  to  enjoy  an 
em  moderate  degree  of  comfort.  Hie  sma  allowed  to  tbe  defendant  by  the 
nlalntlfb  for  household  articles  and  repairs  had  in  tbe  meantime  been  in- 
Teased  from  S125  to  $18S.  The  defendant,  having  paid  the  first  Installment 
of  mit  of  fl.OOO,  deducted  from  tbe  second  Installment  the  sum  of  $200, 
wbich  he  claimed  as  bis  damages  for  the  plaintiffs'  failure  to  put  tbe  house 
in  proper  condition.  This  action  la  brought  by  tbe  plaintiffs  for  the  recovery 
of  tbe  sum  thus  deducted,  and  tbe  defendant,  having  In  tbe  amendment  of 
his  answer,  which  was  allowed  at  the  trial,  admitted  bis  liability  therefor 
iuid»  the  written  lease,  dalmed  the  anm  of  $200  by  way  of  counterclaim  for 
his  damages. 

Tbe  theory  upon  whldi  the  defendant's  counterclaim  is  based  does  not  ap- 
pear witb  great  clearness ;  but  be  can  recover  upon  the  collateral  agreement 
of  the  landlords  to  make  repairs  and  provide  the  furniture,  if  be  baa  proved 
damages  cognizable  by  law.  I  am  constrained  to  hold  that  tbe  defendant 
has  failed  to  do  this.  The  defendant  claims  that,  tbe  house  having  been  un- 
inhabitable for  the  first  two  weeks  In  June,  be  was  for  that  period  deprived 
of  the  use  thereof,  and  entitled  to  recover  from  the  plaintiffs  the  pn^rtionate 
rent  fbr  those  two  weeks,  amounting  to  the  sum  of  $200.  To  use  the  defend- 
ant's own  words:  "Tlie  reait  of  these  premises  was  for  a  period  of  five  months 
9t  12,000,  which  would  be  at  the  rate  of  $400  per  mouth,  if  they  had  been 
folly  fnrniahed  and  In  order  as  represented.  I  concluded  from  that  that  $200 
was  certainly  not  an  unfair  estimate  of  tbe  value  of  these  premises  for  half 
3  moDtb  from  tbe  landlords'  standpoint."  And  again:  "This  is  what  I  claim: 
That  the  original  term  of  tbe  lease  was  from  the  1st  of  June  to  the  Ist  of 
XoTember.  When  I  discovered  that  tbe  premises  were  not  as  represented, 
when,  as  Mrs.  Hotchkiss  has  testified,  she  refused  to  take  possession,  the 
plabitiffS'  representative  promised  to  put  them  In  possession  by  tbe  14th,  and 
not  until  the  14tfa  was  possession  delivered,  and  tbm  we  took  possession  and 
foand  things  as  tbey  have  been  described,  so  that  for  the  period  from  tbe 
1st  of  June  to  tbe  15th  of  June  there  was  no  occupancy,  there  was  no  pos- 
spseion.  there  was  a  repudiation  of  tbe  original  lease,  and  possession  was  on- 
ly taken  on  the  15th  of  June,  because  of  the  representation,  which  afterwards 
proved  to  be  untrue,  with  respect  to  what  had  been  done  or  what  would  be 
done  to  make  tbe  premises  habitable.  Q.  And  you  considered  that  the  value 
«t  this  tease  was  $1,800?  A.  No  more;  no  more  than  $1,800.  Q.  Well,  then, 
the  value  of  tills  lease  at  $1,800  Is  apportioned  over  the  entire  period?  A. 
No:  I  hare  credited  tbe  ralne  of  $1,800  from  the  15th  of  June  until  the  1st 
of  XoTMnber.** 

If  the  defendant  on  June  2d  had  refused  to  take  possession  of  the  premises, 
he  would  have  been,  in  my  opinion.  Justified  in  doing  so.  It  may  also  be  ad- 
mitted that  if,  on  acoount  of  the  uninbabitable  condition  of  tbe  house,  the 
defendant  had  been  actually  deprived  of  the  possession  thereof  for  the  period , 
of  two  weeks,  then  the  proportionate  rental  would  hav€  been  the  measare  of 
damages.  These  premises,  being  admittedly  lutraded  for  a  summer  residence, 
woe  absolutely  worthless  to  the  defendsnt  unless  they  bad  sufficient  furni- 
ture. I  do  not  agree  witSi  the  contention  of  the  plabitiffs.  In  this  respect,  that 
"en  without  furniture  there  was  a  rentable  value  as  far  as  tbe  defendant 
waa  concerned.  It  was,  however,  incumbent  upon  the  defendant  to  prove 
that  he  or  his  family  would  have  moved  into  the  house  on  June  2d  but  for  its 
mlohabltable  condition.  Does  tbe  evidence  show  that  the  defendant  intended 
to  take  possession  on  June  2,  1006,  and  was  kept  out  of  possession  on  account 
itf  the  condition  of  these  premises?  Mrs.  Hotchkiss,  being  examined  as  to  the 
ammgement  that  she  made,  after  her  visit  on  June  2,  1006,  with  tbe  plain- 
tiffs' repreaentatlTe,  testified  as  follows:  "Q.  You  made  some  arrangement 
vlth  Hr.  Alexander,  and  you  told  Mr.  Alexander  you  would  rather  give  up 
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the  bouse  than  take  possession?  A.  I  did.  Q.  And  he  told  you  what?  A. 
^niat  It  would  be  made  all  right  Q.  Did  he  tell  70U  when  It  would  be  made  all 
right?  A.  No;  I  don't  remember  that  Only  I  said  to  him  that  we  were  all 
dismantled  at  my  own  home,  and  that  I  wanted  It  not  later  than  the  14th, 
as  I  wanted  to  go  there  by  that  time,  and  be  said  It  would  be  all  right  for 
us  at  that  time.  Q.  Then  what  did  you  say  at  that  time — that  you  were  will- 
ing to  go  if  it  were  made  ready?  A.  Yes."  And  again  Mrs.  Hotchklss  testi- 
fies: "Q.  When  you  went  there  on  June  2d,  you  went  there  for  the  purpose 
of  a  visit?  A.  I  went  there  to  look  at  the  place.  Q.  It  was  not  your  inteotion 
to  take  possession  of  the  house  with  your  family  then?  A.  I  would  have  gone 
as  early  as  I  could.  We  were  all  dismantled  in  town,  and  I  wished  to  go  as 
early  as  possible.  I  told  Mr.  Alexander  we  must  go  by  the  I5th." 

Can  any  Inference  be  drawn  ttom  this  testimony  that  the  defendant  Intraded 
to  take  possession  on  June  2d,  and  was  only  prevented  by  the  uninhabitable 
condition  of  the  premises?  It  may  be  true  that  the  house  was  not  fit  for 
occupancy ;  but,  unless  the  defendant  was  actually  deprived  of  Its  possession 
when  he  was  ready  to  take  possession  thereof,  no  basis  for  actual  damages  as 
claimed  by  the  defendant  is  established.  Mrs.  Hotchklss  said  that  she  did 
not  go  there  on  June  2d  for  the  purpose  of  taking  possession.  She  wished  to 
go  there  as  early  as  possible  after  June  2d,  and  she  had  to  go  by  the  15th. 
Nor  do  I  think  ttiat  according  to  the  defendant's  own  testimony  the  premises 
were  actually  nnlnhabltable  on  the  2d  of  June,  no  matter  how  uncomfortable 
a  residence  therein  may  have  been.  It  does  not  appear  that  any  material 
change  took  place  between  the  2d  of  Jane  and  the  14th.  Mrs  Hotchklss 
testifies,  referring  to  the  condition  of  the  bouse  on  June  14th:  "These  things 
had  not  been  replaced,  and  the  kltcbeu  range  was  in  such  condition  that  we 
had  to  go  over  to  Mrs.  Osborne's,  and  stayed  for  two  days  while  that  was  being 
repaired,  for  there  came  a  cold  northeast  wind  and  rain,  and  we  wanted, 
furnace  heat,  and  the  grate  was  broken  there,  and  we  had  to  send  for  another 
grate  and  could  not  use  it"— -and  proceeds  to  show  minutely  that  nothing 
had  been  done  between  June  2d  and  June  I4th  to  carry  out  the  landlords' 
promises.  And  again  Mrs.  Hotchklss  says:  "Q.  Was  there  less  furniture 
or  more  furniture  on  June  14th  than  there  was  on  June  2d?  A.  Just  the  same 
as  when  I  went  there  on  the  2d.  That  was  the  trouble.  I  did  not  see  any- 
thing replaced  at  all.  Q.  Was  there  any  additional  furniture  put  In  between 
June  2d  and  June  14th,  as  far  as  you  know?  A.  No;  not  one  piece."  Now, 
If  the  premises,  notwithstanding  their  bad  condition,  were  considered  by  the 
defendant  fit  for  occupancy  on  June  14th,  it  necessarily  follows  that  they  were 
capable  of  being  used  for  the  same  purpose  on  June  2d.  when,  as  a  matter  of 
ftict,  the  same  conditions  prevailed.  It  follows,  therefore,  Uiat  tbls  court 
cannot  hold  that  the  condition  of  tiie  boose  for  tbe  first  two  weeks  of  June 
was  such  as  would  entitle  the  defendant  to  deduct  the  entire  proportionate 
rent  therefor. 

Nor  do  tbe  facts  justify  a  finding  that  on  June  2,  1906,  the  lease  of  May 
24,  1906,  was  abrogated  by  the  defendant  upon  his  discovery  of  the  landords* 
failure  to  comply  with  the  collateral  agreement  and  that  a  new  oral  lease 
beginning  June  14th  was  substituted.  The  evidence  of  Mrs.  Hotchklss  as  to 
her  conversations  with  Alexander,  the  plaintiffs'  representative,  after  her 
visit  on  June  2d.  falls  far  short  of  establishing  a  rescission  of  the  lease  of 
May  24,  1906.  Tbe  defendant,  relying  upon  the  unredeemed  promises  of 
plaintiffs'  representative,  was  placed  by  the  exigencies  of  the  case  In  sudi  a 
[KMltlon  that  he  either  bad  to  waive  his  legal  rights  and  submit  to  the  in- 
convenience and  annoyance  of  a  badly  furnished  and  equipped  summer  house, 
or  repudiate  the  lease  and  at  i>erhaps  greater  Inconvenience  to  himself  and 
his  family  remain  in  the  city  or  on  short  notice  look  around  for  some  other 
Bimsmer  place.  "The  testimony  leaves  no  doubt  in  my  mind  that  the  defendant 
by  his  own  acts  waived  whatever  rights  be  may  have  had  up  to  June  14th. 

After  tbe  defendant  had  accepted  the  premises,  he  was  restricted  In  bis 
claim  for  damages  within  the  role  laid  down  In  Reiner  v.  Jones,  88  App. 
DIv.  441,  56  N.  y.  Supp.  423.  as  follows:  "The  defendant's  measure  of  damages 
in  a  case  like  the  present  would  seem  to  be  the  difference  between  the  rental 
value  of  the  premises  as  they  were  and  the  rental  value  thereof  as  they 
would  have  been  if  repaired  In  accordance  with  tbe  landlord's  covenant;  ot» 
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If  the  tenant  had  actually  made  the  stipulated  repairs  hfanaelf.  he  could  re- 
cover or  recoup  the  necessary  expenditure  In  making  satAi  repairs."  If  the 
defendant  had  or  could  have  shown  the  difference  between  the  value  of  the 
premises  In  the  condition  in  which  they  ought  to  have  been  delivered  to  him 
and  the  value  thereof  in  the  condition  in  which  they  were  during  his  occu- 
pancy, I  think  a  foundation  for  damages  would  have  been  laid.  This  case, 
however,  is  barren  of  any  testimony  in  support  of  sucb  measure  of  damages, 
and  In  its  ftbsuce  I  think  It  improper  to  take  judicial  notice  of  the  fact  that 
the  value  of  the  premlaeB  was  impaired  by  the  lack  of  needed  repairs  and 
adequate  furniture. 

I  am  therefore  reluctantly  compelled  to  dismiss  the  defendant's  counter- 
claim and  direct  judgment  for  the  plaintiffs. 

Ar^ed  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Hotehkiss  &  Barber,  for  appellant. 
Davies,  Stone  &  Auerbach,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  opinion  of 
the  court  below. 


<5B  Mtsc  Rep.  256.) 

STOKES  v.  FHETLPS  MISSION  et  al. 
(Supreme  Court,  Special  Term*  New  Tork  County.   May,  1008.) 

DmiBSAL  AND  Ndnsttit— OBovnns— Want  or  Psosioution. 

A  trustee  of  a  charitable  corporation  sued  in  1886  to  prevent  consolida- 
tion with  a  religious  corporation.  Issue  was  joined  in  1888,  and  in  1890 
the  case  was  marked  on  the  calendar  "reserved  generally,"  and  no  further 
action  was  taken  until  1907,  when  defendant  moved  to  dismiss  for  plain- 
tiff's dday.  The  motion  was  denied  on  terms  afterwards  modified  on  ai>- 
peal,  and,  no  motion  ever  having  been  made  to  vacate  or  reverse  the  or- 
der for  consolidation  passed  in  1887,  the  religious  corporation  having  taken 
over  the  property  of  the  diarltable  corporation  uid  since  administered 
Oie  diari^,  and  spent  laii^  suinfl  ot  money  In  continuing  1^  plaintiff's 
ladies  In  falling  to  promptly-  iHrosecnte  Us  acthm  was  fatal. 

[Bd.  Note.— For  cases  in  point,  see  Gent  Dig.  toL  17,  Dismissal  and 
Nonsuit,  M  140,  141.] 

Action  by  William  E.  D.  Stokes,  as  trustee  of  the  Phelps  Mission, 
against  the  Phelps  Mission  and  others  to  prevent  the  consolidation  of 
such  corporation  with  a  religious  corporation.  Dismissed. 

Olin,  Clark  &  Phelps  (John  C.  Clark,  of  counsel),  for  plamtiff. 
William  L.  Snyder  (Theron  G.  Stroiig  and  Michael  Kirtland,  of 
counsel),  for  defendants.  . 

FITZGERALD,  J.  Upon  the  petition  and  the  agreement  to  con- 
solidate of  the  Phelps  Mission,  a  religious  corporation,  and  the  trus- 
tees of  the  Eighty-Fourth  Street  Presbyterian  Church,  an  order  of 
this  court  was  made  about  January  8,  1887,  granting  the  prayer  of  the 
petitioners  uniting  and  consolidating  these  two  organizations  into  one 
corporation  under  the  name  of  the  Park  Presbyterian  Church.  About 
November  20,  1886,  plaintiff,  as  trustee  of  the  Phelps  Mission,  began 
an  action  a^nst  Henry  Dale  and  others  and  the  Phelps  Mission.  The 
relief  therein  demanded  was  to  enjoin  the  defendants  "from  entering 
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into  and  consummating  the  consolidation  with  the  Eighty-Fourth  Street 
Oiurch,  and  from  executing  any  conveyance  or  transfer  of  its  prop- 
erty to  it,  and  declaring  that  said  corporation  and  its  trustees  are  with- 
oat  power  to  make  the  said  agreement  of  consolidation  and  to  perfect 
the  same."  The  complaint  was  amended  February,  1887,  and  in  June 
following  plaintiff  served  an  amended  supplemental  complaint,  in  which 
he  asks  that  "the  order  granting  consolidation  be  set  aside,  that  the 
deed  executed  by  the  Phelps  Mission  to  the  Park  Presbyterian  Church 
be  canceled,  and  that  the  trustees  of  the  Phelps  Mission  be  compelled 
to  make  restitution,"  etc.  Some  of  the  defendants  demurred  to  the 
amended  complaint,  which  demurrer  was  sustained  at  Special  Term, 
but  on  appeal  demurrer  was  overruled,  with  leave  to  answer.  The 
defendant  Phelps  Mission  thereafter,  about  September  35,  1888,  serv- 
ed its  answer  to  amended  and  amended  supplemental  complaint.  In 
1890  it  was  consented  that  the  case  be  marked  on  the  calendar  "re- 
served generally."  No  action  thereafter  was  taken  until  the  defendants 
in  the  early  part  of  1907  moved  to  dismiss  the  complaint  on  the  ground 
of  plaintiff's  unreasonable  neglect  to  proceed.  This  motion  was  denied 
upon  terms,  and  on  appeal  the  order  entered  thereon  was  modified,  and 
as  modified  was  affirmed.  Plaintiff  attempts  to  excuse  his  laches,  and 
claims  that  his  failure  to  press  the  action  to  trial  was  due  to  requests 
made  by  the  defendants  to  defer  action  on  the  ground  that  "the  con- 
troversy would  eventually  be  settled  out  of  court,  and  there  would  be 
no  necessity  of  publicly  washing  family  linen  and  bringing  out  family 
skeletons." 

The  Phelps  Missicm  was  established  and  suj^rted  by  the  children, 
grandchildren,  heirs,  and  next  of  kin  of  the  late  Anson  G.  Phelps 
and  their  connections  by  marriage,  and  was  for  many  years  managed 
and  controlled  by  the  purely  voluntary  services  of  these  persons.  In 
time,  however,  if  the  work  of  the  Mission  was  to  be  continued,  it 
became  necessary  to  adopt  some  permanent  plan  for  its  prosecution, 
and  under  these  circumstances  the  order  above  referred  to  was  applied 
for.  At  a  special  meeting  of  the  trustees  of  the  Phelps  Mission  held 
on  October  13, 1886,  called  specially  for  the  purpose,  a  resolution  favor- 
ing consolidation  was  adopted,  according  to  the  minutes  "all  voting 
in  the  affirmative  excepting  W.  E.  D.  Stokes,  who  alone  voted  in  the 
negative."  There  is  no  allegation  of  fraud  or  collusion  in  the  com- 
plaint, and  the  plaintiff  had  full  knowledge  of  all  the  proceedings.  No 
attempt  has  ever  been  made  to  have  the  order  of  January,  1887,  either 
vacated  or  reversed,  and  that  order  is  in  full  force  and  effect,  and  can- 
not be  attacked  collaterally  in  an  independent  action.  Reich  v.  Coch- 
ran, 105  App.  Div.  543,  94  N.  Y.  Supp.  404;  MacLaury  v.  Hart, 
131  N.  Y.  636,  24  N.  E.  1013.  It  is  established  by  the  evidence  that 
the  Park  Presbyterian  Church  took  over  the  property  of  the  Missicm 
and  has  since  continued  the  mission  work,  and  during  this  period  of 
31  years  has  collected  and  expended  from  $70,000  to  $100,000.  Be- 
yond the  introduction  of  certain  letters,  plaintiff  offered  no  evidence, 
and  it  cannot  well  be  claimed  that  his  action  was  diligently  prosecuted. 
"It  is  and  always  has  been  the  practice  of  courts  of  equity  to  remain 
inactive  where  a  party  seeking  their  interference  has  been  gnilty  of 
unreasonable  laches  in  making  his  application.    Story's  Kq.  Jur.  § 
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1520.  The  principle  is  stated  with  great  force  and  clearness  by  Lord 
Camden  in  Smith  v.  Clay,  2  Ambl.  645 :  'Nothing  can  call  forth  this 
court  into  activity  but  conscience,  good  faith,  and  reasonable  diligence. 
Where  these  are  wanting  the  court  is  passive  and  does  nothing.  Laches 
and  neglect  are  discountenanced,  and,  therefore,  from  the  beginning  of 
this  court,  there  was  always  a  limitation  to  suits  in  this  court.' "  Cal- 
houn V.  Millard,  131  N.  Y.  81,  34  N.  E.  27,  8  L.  R.  A.  348. 

Complaint  dismissed,  with  costs.  Settle  decision  and  judgment  upon 
notice. 


(50  MIsa  Rep.  271.) 

JETTER  BREWING  CO.  T.  KURZEL  et  al. 

(Supreme  Court,  Special  Term,  Kings  County.   May.  1006.) 

Laudlobd  and  Tenant— ExistBROs  or  Leabe— MoBTOAaB— EfixoppEL. 

Whore  a  toiant  In  poBseaalon  under  a  reotnrded  leaM,  under  seal,  bav- 
Ing  more  tban  tbree  years  to  run.  mortgaged  the  same,  the  landlords  were 
estopped  to  claim  as  against  the  mortgagee  that  at  the  time  of  the  mort- 
gage the  tenant  was  !d  possession  under  a  subsequent  oral  lease,  and  that 
the  lease  In  writing  had  never  been  delivered,  but  was  placed  In  escrow 
Ml  craidltlonB  which  the  tenant  did  not  perform. 

Action  by  the  Jetter  Brewing  Company  against  Clara  Kurzel  and 
others  to  foreclose  a  mortgage.  Judgment  for  plaintiff. 

Katz  &  Sommefich,  for  plaintiff. 
J.  Bohmbach,  for  defendants. 

KELLY,  J.  When  Mrs.  Kurzel  executed  the  mortgage  covering 
her  leasehold  November,  1906,  she  was  in  possession  of  the  demised 
premises  conducting  a  saloon  business,  openly  and  notoriously,  with 
the  liquor  tax  certificate  in  her  name.  The  defendants  Niederstein  had 
executed  a  lease  in  writing  under  seal,  dated  August  29,  1906,  demis- 
ing the  premises  to  her  for  the  term  of  three  years  and  eight  months, 
commencing  September  1,  1906,  and  ending  May  1,  1910,  at  the  yearly 
rental  of  $1,800,  payable  monthly  in  advance.  This  lease  was  re- 
corded in  the  register's  office  on  September  21,  1906,  two  months  be- 
fore the  mortgage  was  made.  The  lessors,  owners  of  the  property, 
sought  to  introduce  evidence  that  the  lease  was  delivered  to  some 
person  in  escrow,  to  hold  until  Mrs.  Kurzel  procured  the  removal  of 
a  fruitstand  from  the  front  of  the  premises ;  that  she  did  not  comply 
with  this  condition.  Therefore  they  claimed  there  was  no  delivery. 
The  owners  claim  that  on  November  1,  1906,  there  was  some  verbal 
or  oral  lease  from  them  to  Mrs.  Kurzel,  and  that  she  held  under  that 
oral  lease.  They  recognized  her  as  tenant  because  Aey  dispossessed 
her  in  September,  1907,  signing  a  petition,  in  which  they  said  she  was 
tenant  under  lease  of  November,  1907,  and  they  procured  a  surrender 
of  that  lease.  I  refused  to  receive  evidence  as  to  the  conditional  de- 
livery of  the  written  lease,  for  the  reason  that  there  was  no  charge  that 
the  plaintiff  knew  anything  about  it.  The  all^tion  in  the  answer  is 
failure  to  perform  a  condition  subsequent,  and  I  held  that,  the  tenant 
being  in  open  possession  and  the  lease  on  record,  the  landlord  was 
estopped  from  disputing  it  as  against  plaintiffs  acting  in  good  faith. 
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That  this  is  the  only  proper  disposition  of  the  case  in  the  end  must  be 
apparent. 

The  learned  rounsel  for  the  landlord  insists  that  I  shduld  have  re- 
ceived the  evidence  showing:  conditional  delivery,  and  that  its  exclu- 
sion was  error;  but  I  still  think  the  evidence  was  inadmissible  on 
the  facts  here.  It  is  proper  to  show  that  an  instrument  in  writing  was 
not  delivered ;  but,  where  the  tenant  is  let  into  possession  and  the  lease 
placed  on  record,  the  landlord  has  either  voluntarily  or  by  negligence, 
for  which  the  plaintiff  is  not  responsible,  clothed  the  tenant  with  all 
the  indicia  of  tenancy  under  the  sealed  instrument,  and  he  should  not 
be  allowed  to  dispute  it.  The  condition  was  a  condition  subsequent  in 
any  event. 

Judgment  for  plaintiff,  with  costs. 


<S0  Mlac  Bep.  230.) 

VACOHN  T.  OLBNS  FALLS  PORTLAND  GBUENT  00. 

(Supreme  Oonrt,  Trtal  Term,  Warren  Goani?.  May,  190&) 

1.  Masteb  and  Sestart— iNjrntns  to  Ssbtant— Neouoence. 

Plaintiff,  employed  by  a  cement  company,  In  order  to  overcome  tbe 
failure  of  the  cement  to  flow  through  the  conduits  Into  the  bins,  poked  a 
stick  up  the  conduit,  in  consequence  of  which  the  cement  suddenly  flowed 
through  the  conduit  and  Injured  him.  Defendant  knew  that  the  form 
of  the  bins  caused  the  contents  thereof  to  clog,  but  failed  to  provide  any 
method  or  Instrumentality  for  overcoming  the  difficulty.  Held,  that  de- 
fendant was  negligent 

2.  SAUE— CORTBIBUTOBT  NEOLIOBRCE— ASSUUED  RISK. 

Plaintiff  in  bo  using  the  stick  was  not  negligent  as  a  matter  of  law, 
nor  did  he  asBome  the  tltk  of  being  Injured  in  tiie  manner  described. 

[Bd.  Note.— For  cases  In  potntt  see  Cent  Dig.  vtA.  84,  Master  and  Serv- 
ant. M  106S-1132.] 

3.  Damages— Pebsonal  Injubies— yBBDiOT^ExcBssiTKNBSs. 

Plaintiff,  a  common  laborer,  was  Injured  by  the  sudden  flow  of  cement 
in  defendant's  cement  mill  in  which  he  was  CTiployed,  soffering  the  Joss 
of  an  arm,  by  defendant's  n^llgence.  There  had  beoi  four  trials,  on 
three  of  which  verdicts  for  plaintiff  had  been  rendered,  varying  from 
$3,000  on  the  first  trial  to  $6,000  on  the  fourth ;  It  appearing  that  the  Jury 
on  the  last  trial  was  In  some  degree  Influenced  by  the  delay  of  justice. 
Beld,  that  the  verdict  was  excessive,  and  that  a  new  trial  would  be 
granted  unless  plaintiff  consented  to  a  reduction  of  the  verdict  to  $4,000. 

[Ed.  Note^For  cases  in  poin^  see  Oent  Dig.  vol.  IS,  Damages,  ||  S07- 
871.1 

4  OOSTS— E^XTRA  ALL0WAIT(». 

That  an  action  for  Injuries  to  a  servant  had  been  four  times  tried  did 
not  render  It  an  extraordinary  one,  so  as  to  warrant  an  extra  allowance 
of  costs. 

[Bd.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  18,  Costs,  |  024.] 

Action  by  Albert  A.  Vaughn  against  the  Glens  Falls  Portland  Ce- 
ment Company.  Verdict  for  plaintiff  for  $6,000.  On  motion  by  de- 
fendant to  set  aside  the  verdict  and  for  a  new  trial,  and  on  motion  by 
plaintiff  for  an  extra  allowana  of  costs.  Motion  for  new  trial  denied^ 
on  condition  that  plaintiff  consent  to  a  reduction  of  the  verdict  to 
$4,500,  and  motion  for  extra  allowance  denied. 

See  119  App.  Div.  923,  104  N.  Y.  Supp.  1U9. 
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Henry  W.  Williams  (Edgar  T.  Bradcett,  of  counsel),  for  plaintiff. 
King  &  Angell,  for  defendant. 

SPENCER,  J.  This  case  has  been  tried  four  times.  Three  trials 
have  been  occasioned  by  disagreements  between  the  judges  and  the 
juries  as  to  the  contributory  negligence  of  the  plaintiff. 

The  first  trial  was  before  Mr.  Justice  Henry  T.  Kellogg,  who  set 
aside  a  verdict  for  the  plaintiff  on  the  ground  tfiat  he  voluntarily  per- 
formed an  act  which  he  knew  to  be  dangerous,  and  was  therefore  guilty 
of  contributory  negligence.  This  was  affirmed  without  qualification 
by  the  Appellate  Division.   105  App.  Div.  136,  93  N.  Y.  Supp.  979. 

The  second  trial  was  before  Mr.  Justice  Spencer,  who  granted  a 
nonsuit  on  the  assumption  that  the  unconditional  affirmation  of  the 
former  decision  by  the  higher  court  was  equivalent  to  a  decision  that 
the  plaintiff  was  negligent.  This  was  reversed  by  the  Appellate  Divi- 
sion (119  App.  Div.  923, 104  N.  Y.  Supp.  1149),  and  a  new  trial  ordered 
on  the  ground  that,  by  such  affirmation,  the  higher  court  did  not  ap- 
prove the  grounds  of  the  decision. 

The  third  trial  was  before  Mr.  Justice  Van  Kirk,  when  a  verdict  was 
r^dered  for  the  plaintiff,  which  he  set  aside  on  the  grotmd  that  the 
risk  was  an  obvious  one,  and  that  the  plaintiff  was  therefore  guilty 
of  contributory  negligence.  No  appeal  was  taken. 

The  fourth  trial  was  before  Mr.  Justice  Spencer,  and  another  verdict 
for  the  plaintiff  was  had.  This  is  a  motion  to  set  aside  that  verdict 
and  direct  a  new  trial.  As  the  question  on  which  the  judg^es  and  juries 
have  so  differed  is  ultimately  one  for  the  jury,  this  motion  should  be 
considered  in  the  light  of  the  history  of  the  case. 

The  power  of  trial  courts  to  set  aside  verdicts  and  order  new  trials 
should  never  be  exercised  except  for  reasons  which  are  stroi^ly  and 
clearly  stated.  The  practice  of  settii^f  aside  verdicts  as  against  the 
law  and  weight  of  evidence,  without  indicating  the  law  which  has 
been  violated  or  the  element  of  weakness  in  the  testimony,  is  deplorable 
in  its  results,  and  tends  to  bring  the  administration  of  justice  into  dis- 
repute. The  same  may  be  said  of  the  reduction  of  verdicts  by  trial 
courts.  The  exercise  of  this  power  has  hardly  ever  produced  desirable 
results.  It  should  be  exercised  with  the  greatest  caution  and  only  for 
the  most  satisfactory  reasons.  I  will,  therefore,  attempt  to  pive  the 
reasons  for  this  decision.  The  defendant  was  n^ligent  No  judge 
or  court  has  intimated  otherwise.  Mr.  Justice  Parker,  in  his  opinion 
on  the  first  appeal,  said : 

"In  thlfl  cnse  the  risk  was  plain  and  obTlons  to  the  plaintiff,  but  It  was  one 
not  neceesarlly  existing.  It  resulted  from  a  negligent  omission  on  the  defend- 
ant's part  The  plalntUTs  deliberate  performance  of  the  work,  therefore, 
cuinot  be  oonsldered  as  a  matter  of  law  to  be  an  aasomptlon  ot  nich  riOt,  nor 
as  contrlbatOTy  negligence  on  his  part" 

It  will  therefore  not  be  necessary  to  review  at  length  the  evidence 
which  supports  such  conclusion  and  indicates  that  the  defendant  did 
not  perform  its  whole  duty  to  the  plaintiff  as  its  en^Ioy^.  The  de- 
fendant well  knew  that  the  form  of  its  bins  caused  the  contents  thereof 
to  clog  and  sometimes  to  fail  to  flow  down  the  conduits  when  tht  ob- 
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structing  slides  were  removed.  It  failed  to  ^ovide  any  method  or 
instrumentality  for  overcoming  this  difficulty.  The  haphazard  methods 

resorted  to  for  the  purpose  would  be  amusing,  if  the  consequences  were 


conduit  in  order  to  start  the  cement  should  have  been  known  and  fully 
appreciated  by  any  intelligent  employer,  certainly  one  who  was  carefiu 
for  the  safety  of  his  employe.  There  can  tiiereibre  be  no  question  that 
the  defendant  was  negligent. 

As  to  the  plaintiff,  he  was  a  common  laborer,  and  may  not  be  held 
to  that  degree  of  intelligence  char^^eable  to  an  employer.  He  did  not 
have  the  opportunity  for  observation  possessed  by  his  employer.  He 
did  not  have  like  opportunity  for  knowing  and  appreciating  the  dan- 
gers of  the  situation.  He,  no  doubt,  realized  to  some  extent  the  danger 
of  extending  his  arm  up  the  conduit  for  the  purpose  of  dislodging  the 
cement ;  but  he  had  a  right  to  depend  upon  the  care  of  his  employer 
not  to  expose  him  to  unnecessary  hazards.  It  is  evident  that,  if  the 
defendant  had  provided  a  proper  instrument  for  the  work,  the  accident 
would  not  have  happened.  Why  three  men,  one  a  foreman  charged 
with  the  superintendence  of  the  woric,  should  have  spent  so  much  tune 
in  pounding  the  conduit  with  a  mallet,  hoping  thereby  to  cause  the 
cement  to  fall  as  a  result  of  concussion,  before  resorting  to  the  use  of 
a  stick,  is  some  evidence  that  every  one  appreciated  that  the  latter 
method  was  undesirable.  But  the  defendant  made  no  plan  or  provision 
for  this  occasional  exigency.  The  stick,  which  was  provided  by  the 
defendant  and  handed  to  the  plaintiff,  was  the  choice  of  accident,  and 
not  an  instrument  kept  for  the  purpose.  The  use  of  a  short  stick  in 
the  place  of  a  long  one,  or  an  iron  bar,  as  employed  on  other  occasions, 
was  an  act  of  negligence  for  which  it  is  difficult  to  blame  the  plaintiff. 
From,  these  facts  I  have  grave  doubt  whether  any  jury  will  ever  be 
found  to  find  that  the  plaintiff  was  guilty  of  negligence. 

As  to  assumption  of  risk,  there  can  be  no  question,  if  we  are  right 
in  our  finding  that  there  was  an  omission  of  duty  on  the  part  of  defend- 
ant in  providing  for  the  safety  of  the  plaintiff. 

I  am  therefore  of  the  opinion  that,  after  four  trials,  the  court  should 
decline  to  interfere  further  and  the  verdict  in  favor  of  the  plaintiff 
should  be  permitted  to  stand. 

It  is  also  urged  by  the  defendant  that  the  verdict  is  excessive.  The 
verdict  on  the  first  trial  was  $3,000;  on  the  third  trial,  $5,000,  and  on 
the  fourth  trial,  $6,000.  All  these  cannot  be  correct.  The  differences 
in  ^e  amounts  furnish  a  fairly  safe  guide  for  the  court  to  determine 
whether  the  last  verdict  is  or  is  not  excessive.  The  loss  of  an  arm 
has  been  assessed  by  juries  in  many  other  actions  of  which  the  court 
may  take  cognizance.  It  seems  to  me  that  the  jury  at  the  last  trial 
was  in  some  degree  influenced  by  the  delay  of  justice.  It  is  observable 
in  most  cases  where  repeated  verdicts  have  been  taken  that  they  in- 
crease in  amount.  I  have  come  to  the  conclusion  that  the  court  may  in 
fairness  to  both  parties  reduce  the  present  verdict  from  $6,000  to  the 
sum  of  $4,500,  providing  that,  if  the  plaintiff  shall  accept  such  reduc- 
tion, the  motion  for  a  new  trial  be  denied :  but,  in  case  the  plaintiff 
declines  to  so  accept,  the  motion  to  set  aside  the  verdict  and  grant  a 
new  trial  is  ordered. 
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The  only  possible  grounds  for  an  extra  allowance  o£  costs  are  the 
repeated  trials.  Unfortunately  this  does  not  make  the  case  an  extra- 
ordinary one.  As  I  look  back  over  the  different  trials,  I  cannot  say 
that  it  has  been  a  difficult  case.  It  seems  to  me  that  the  first  venH^ 
should  have  stood.  I  therefore  deny  the  motion  for  an  extra  allowance. 

Ordered  accordingly. 


(."19  Misc.  259.) 

MORBIS  T.  BUBA  et  al. 

(Snpreme  Conit,  Special  Term,  Kings  Oonnty.  Hay,  1908.) 

1.  Pabtt  Waixs— Contracts  ab  to  Use— Ootbnants  Eukhino  with  IiAND. 
One  ot  two  wHJoInlDg  ownras  having  baUt  a  party  wall,  the  other  agreed 
for  hlmiwlf,  hla  grantors,  aBSlgus,  and  I^al  representatlns,  that  when- 
ever he  or  tbey  shonld  vse  the  wall  they  would  pay  the  owner  building 
the  same  $200,  and  that  Bach  covenant  Bhould  bind  the  heirs,  execntors, 
■dmiDlstrators,  grantees,  and  assigns  of  the  respective  ptutles,  that  it 
should  be  perpetual,  and  at  all  times  be  construed  to  be  a  covenant  run- 
ning with  the  land.  Held,  that  the  covenant  was  not  p«reonaI  only,  but 
ran  with  the  land,  and  was  enforceable  against  the  covenantor's  subse- 
quent grantees. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  38,  Party  Walls,  |  49.] 

3.  Bau— Pabtibs. 

Where  a  covenant  to  contribute  to  the  cost  of  a  party  wall  on  use 
thereof  ran  with  the  land,  the  covenantor's  Immediate  grantee  whose  con- 
veyance was  subject  to  the  covenant,  and  who  used  the  wall,  was  not  a 
necessary  or  proper  party  to  a  suit  on  the  covenant  after  he  had,  In  turn, 
conveyed  the  proi>erty  to  another,  subject  to  the  covenants  and  restric- 
tions In  former  deeds. 

Action  by  Daniel  B.  Morris  against  Wilfred  Burr  and  others.  On 
demurrer  to  the  complaint   Overruled  as  to  defendant  Felgenhauer 

and  sustained  as  to  defendant  Burr. 

Peakc  &  Peake,  for  plaintiff. 

Backus  &  Lewis,  for  defendant  Burr. 

Joseph  B.  Merkert,  for  defendant  Felgenhauer. 

CARR,  J.  The  plaintiff  and  one  Swimm  were  at  one  time  owners 
of  adjoining  lots  in  Brooklyn.  In  October,  1891,  they  entered  into  a 
written  agreement,  under  seal,  providinp^  for  the  erection  of  a  party 
wall  on  the  dividing  line  of  their  respective  premises.  This  agreement 
provided  that  the  plaintiff  should  build  the  party  wall,  and  that  Swimm 
or  his  grantees,  assigns,  or  legal  representatives  might  use  it  at  any 
time  after  its  construction,  upon  payment  of  the  sum  of  $200  to  the 
plaintiff.  Swimm  agreed  expressly  as  follows : 

"The  party  of  the  secraid  part  her^y  agrees  fbr  hlmsdf,  his  grantees,  as- 
signs, and  legal  representatives  that  whenever  he  or  they  Shall  use  the  said 
party  wall,  he  or  they  will  pay  to  the  party  of  the  first  part  the  sum  ct  two 
hundred  dollars." 

The  agreement  further  provided : 

"And  It  Is  hereby  mutually  understood,  coveaanted  and  agreed  that  the 
covenants  herein  contained  shall  apply  to  and  bind  the  heirs,  executors,  ad- 
ministrators, grantees  and  assigns  of  the  respective  parties  hereto;  and  It  Is 
furthtf  mutoidly  covenanted  and  agreed  by  and  between  the  parties  hereto 
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tbat  thlB  agreement  shall  be  perpetual  and  at  all  times  coutmed  Into  a  cove- 
nant nnmb^  wltb  the  land  and  that  no  part  ^  the  fee  of  the  nil  hraeln  de- 
scribed  and  upon  which  the  party  wall  shall  be  erected  shall  be  conTeyed  or 
transferred  by  these  premises." 

Thereafter  the  plaintiff  built  the  wall,  and  the  defendant  Burr,  as 
one  of  the  grantees  under  Swimm,  subsequently  used  the  wall  in  the 
construction  of  a  house  which  he  convened  to  the  defendant  Fe^en- 
liauer.  The  deed  to  Burr  was  made  expressly  "subject"  to  the  agree- 
ment between  the  plaintiff  and  Swimm;  and  the  deed  from  Burr  to 
Felgenhauer  was  likewise  made  expressly  "subject  to  covenants  and 
restrictions  in  the  former  deeds." 

The  plaintiff  contends  that  the  covenant  requiring  payment  for  the 
use  of  the  party  wall  runs  with  the  land.  He  brings  an  action  to 
procure  a  judgment  declaring  the  amount  in  question  a  lien  upon  that 
portion  of  the  land  which  is  affected  by  the  party  wall  structure  and 
asks  foreclosure  and  sale,  if  the  amount  be  not  paid  within  a  period 
of  time  to  be  designated  by  the  court.  In  this  action  he  makes  bo& 
Burr  and  Felgenhauer  defoidants.  Both  of  the  defendants  demur  to 
his  complaint  Each  of  them  contends  that  the  oovenant  to  contribute 
to  the  cost  of  the  erection  was  personal  to  Swimm,  and  did  not  run  with 
the  land  and  in  no  way  binds  them  or  either  of  them.  Burr  is  not  now 
the  owner  of  any  land  affected  by  the  party  wall.  If  the  covenant 
runs  with  the  land,  it  binds  the  land  primarily,  and  creates  no  per- 
sonal obligation  against  a  subsequent  grantee,  unless  he  assumes  ex- 
pressly the  burden  of  the  covenant.  Cole  v.  Hughes,  54  N.  Y.  445,  13 
Am.  Rep.  611 ;  Scott  v.  McMillan,  76  N.  Y.  141.  It  is  true  that  in  Bedell 
V.  Kennedy,  3^  Hun,  610,  a  similar  covenant  was  held  to  run  with  the 
land  and  to  tnnd  personally  the  grantees  who  used  the  party  wall; 
but  this  decision  was  unsupported  by  authority,  and  in  opposition  to 
prior  express  rulings  of  the  Court  of  Appeals,  and  I  cannot  consider 
it  as  a  binding  authority  on  this  point.  Therefore,  assuming  the  plain- 
tiff's contention  that  the  covenant  for  contribution  runs  with  the  land. 
Burr,  no  longer  owning  the  land,  is  neither  a  necessary  nor  a  proper 
party  td  this  action,  as  he  did  not  expressly  assume  the  burden  of  the 
covenant;  and  the  complaint  states  no  cause  of  action  against  him. 
Merely  taking  land  "subject"  to  the  burden  of  a  lien  creates  no  per- 
sonal obligation  on  the  grantee  to  satisfy  the  lien  personally ;  the  land 
itsdf  being  the  exclusive  source  of  satisfaction,  without  an  express 
assumption  of  the  obligation.  If,  however,  the  covenant  does  not 
run  with  tlje  land,  then  no  cause  of  action  is  stated  against  Felgen- 
hauer, the  present  owner  of  the  land. 

If  a  covenant  is  of  such  a  nature  that  it  can  run  with  the  land,  under 
the  long  settled  rules  of  law,  then  the  question  whether  it  does  not 
run  witti  the  land  is  one  dependent  upon  the  intent  of  the  parties. 
A  covenant  of  this  nature  can  be  made  to  run  with  the  lana  if  the 
parties  so  intend.  Mott  v.  Oppenheimer,  135  N.  Y.  312,  31  N.  £. 
1097, 17  L.  R.  A.  409 ;  Guentzer  v.  Juch,  61  Hun,  397,  4  N.  Y.  Supp. 
39;  Bedell  v.  Kennedy,  38  Hun,  510.  It  seems  to  me  indisputable 
that  the  parties  to  the  covenant  here  in  question  did  so  intend.  Swimm 
expressly  bound  his  "grantees,"  and  agreed  that  the  covenants  should 
run  with  the  land.  The  agreement  was  re«>rded  pursuant  to  law,  and 
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all  subsequent  grantees  had  constructive  notice.  It  is  contended,  how- 
ever, that  under  certain  authorities  in  this  state  Swimm's  covenant 
must  be  held  to  have  been  personal  to  himself,  and  not  to  run  with  the 
land.  These  authorities  are  Cole  v.  Hughes,  54  N.  Y.  445,  13  Am. 
Rep.  611;  Scott  v.  McMillan,  76  N.  Y.  141;  Sebald  v.  MulhoUand, 
155  N.  Y.  455,  50  N.  E.  260;  Hart  v.  Lyon,  90  N.  Y.  663.  Each 
of  these  authorities  contains  general  language  which,  as  m  all  judi- 
dal  decisions,  must  be  confined  in  scope  to  the  precise  facts  upon  whidi 
the  opinions  are  based.  In  the  Cole  Case,  ut  supra,  the  plaintiff  was  a 
grantee  of  a  lot  affected  by  a  party  wall  agreement  under  which  his 
grantor  had  built  the  wall,  and  which  provided  for  contribution  to  his 
grantor  from  the  adjoining  owner  whenever  the  wall  should  be  used 
by  the  adjoining  owner  or  his  assigns.  The  plaintiff  sued  at  law  to 
recover  from  a  grantee  of  the  adjoining  owner  the  sum  of  money 
provided  to  be  contributed.  It  was  held  that  he  could  not  recover ;  and 
the  dedsion  was  based  upon  three  grounds,  as  f(klows :  (a)  The  agree- 
ment for  contribution  was  person^  to  his  gr^tor,  and  the  plaintiff, 
as  a  mere  grantee  of  the  land,  did  not  acquire  its  benefit;  (b)  the 
agreement  was  personal  to  the  owner  of  the  adjoining  land  and  did 
not  bind  his  grantees ;  (c)  the  obligation  was  sought  to  be  enforced  as 
personal  against  the  grantee  of  the  adjoining  owner,  and,  as  there  was 
no  express  assumption  of  the  covenant,  there  could  be  no  personal 
liability.  It  will  be  seen,  therefore,  that  the  part  of  the  opinion  which 
held  that  a  covenant  of  this  character  must  be  personal  on  the  part  of 
the  adjoining  owner  and  did  not  run  with  the  land  was  in  no  way 
necessary  to  the  decision  and  may  be  considered  obiter.  Furthermore, 
in  that  case  there  was  no  express  language  binding  "grantees"  or 
providing^  that  the  covenant  should  run  with  the  land.  Likewise  is  the 
opinion  m  the  Scott  Case,  ut  supra,  which  was  decided  expressly  on 
the  strength  of  the  Cole  Case.  Nor  is  the  recent  case  of  Sebald  v. 
Mulholland,  ut  supra,  any  more  in  point.  In  that  case  the  agreement 
for  contribution  was  clearly  personal  to  the  builder  of  the  wall,  and  the 
acticm  was  brought  by  a  grantee  of  that  persCHi  without  any  special  or 
general  assignment  of  the  grantor's  rights  for  contribution  under  the 
party  wall  agreement.  Then,  again,  the  agreement  for  contribution 
expressly  bound  only  the  parties  and  their  personal  representatives." 
There  was  no  lan^age  whatever  attempting  expressly  to  bind  "gran- 
tees," as  there  is  m  the  case  at  bar.  Nor  is  the  decision  in  Hart  v. 
Lyon,  90  N.  Y.  663,  in  any  way  determinative  of  the  question  now 
under  consideration,  as  in  that  case  there  was  no  attempt  to  bind  the 
grantees  in  express  language,  and  the  covenant,  therefore,  was  held 
to  be  purely  personal  and  not  to  run  with  the  land. 

I  am  of  the  opinion,  therefore,  that  the  covenant  here  in  question 
clearly  runs  with  the  land.  The  demurrer  of  the  defendant  Felgoi- 
hauer  is  therefore  overruled,  with  leave  to  him  to  answer  on  &e  usual 
terms.  The  demurrer  of  the  defendant  Burr  is  sustained. 
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(59  Misc.  Rep.  280.) 

ROBBINS  T.  CLOCK. 
(Sapreme  Court,  Special  Term,  Nassau  Ooimty.    May,  1908.) 

1.  SPKCIFIO  PlBFOBMANCE— COWTEACT— VaLUB  OT  PBOPKBTT. 

Where  defendant,  owning  45  lots,  and  nnable  to  get  $10  eacli  for  Oh 
accepted  from  plaintiff  through  defendant's  agent,  who  was  pUlno 
cousin,  an  offer  of  $350  for  the  whole  property  and  a  strip  of  li 
running  along  a  highway,  and  there  was  no  proof  of  fraud  practioal 
defendant,  plaintiff  was  entitled  to  a  decree  of  specific  perfonnuKe 
to  the  lots,  though  they  were  worth  according  to  expert  testiiiMniT  n 
varying  from  $750  to  $10,000. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  44.  Spedflc  Pfffo 
ance,  S9  141-161.] 

2.  Sahe— Dbfsnses— Laohks. 

A  delay  of  14  months  in  brlnglDg  suit  for  speclflc  performance  after 
right  of  action  accrued  did  not  constitute  such  laches  as  defei 
plaintiff's  right  to  relief. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  rol.  44,  Spedflc  Perfc 
ance,  S|  328-3S1.] 

8.  SAMB— DESOBIPTIOn. 

Where,  in  a  suit  for  speclflc  performance  of  a  land  contract,  t 
was  no  dispute  as  to  the  extra  property,  which  was  the  subject  of 
contract.  It  was  no  defense  that  the  contract  mlsdescrlbed  the  lam 
located  in  Suffolk,  Instead  of  Nassau,  county. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  44,  Speclflc  Perfi 
ance,  |  863.] 

Action  by  John  Clinton  Robbins  against  Ellen  D,  Clock  for  spei 
performance  of  a  land  contract  Judgment  for  plaintiff  for  [4n 
the  relief  demanded. 

Nicoll  &  Young,  for  plaintiff. 
Alfred  W.  Varian,  for  defendant. 

CARR,  J.  This  is  an  action  for  specific  performance  of  a  cont 
to  convey  real  property,  or,  in  the  alternative,  for  damages  for  br< 
of  contract,  if  specific  performance  cannot  be  decreed.  The  defi 
ant  has  refused  to  perform,  principally  on  the  ground  that  the  cont 
was  procured  by  false  and  fraudulent  representations  as  to  the  v 
of  the  property  on  the  part  of  the  vendee  or  his  privies.  The  cont 
was  signed  by  the  defendant  about  February  19,  1906,  while  she 
residing  in  the  state  of  Florida.  The  land  in  question  is  locate 
Nassau  county,  N.  Y.,  near  the  village  of  Amityville.  The  defi 
ant  is  a  woman  of  70  years  of  age,  but,  as  she  appeared  on  the  wit 
stand,  of  unimpaired  faculties  and  considerable  natural  talents 
shrewdness.  At  the  time  the  contract  was  made  she  resided  with 
daughter  and  son-in-law  at  West  Palm  Beach,  Fla.  It  was  forwai 
to  her  by  mail  for  execution,  and  signed,  acknowledged,  and  retui 
by  her.  It  was  not  the  result  of  a  sudden  impulse,  and  there 
at  least  some  time  for  reflection.  It  covered  some  45  lots  of  land, 
in  addition,  a  long  strip  of  land  running  along  a  public  highway, 
but  10  feet  in  width.  The  specific  consideration  was  the  sum  of  $ 
She  claims  to  be  entitled  to  be  relieved  from  this  contract  because 
Jeremiah  Robbins,  who  she  says  was  acting  for  the  plaintiff,  had 
resented  to  her  that  the  land  was  of  but  little  value,  whereas,  in 
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it  was  wcvth  upward  o£  $10,000.  There  is  no  proof  that  Jeremiah 
Retains  was  acting  for  the  plaintiff  in  any  statements  he  made  to  tiie 
defendant  as  to  the  value  of  the  property.  He  was  a  cousin  of  the 
plaintiff,  it  is  true,  but  this  fact  is  not  sufficient  to  raise  any  presump- 
tion against  the  plaintiff.  In  nearly  all  these  Long  Island  commu- 
nities there  is  a  great  degree  of  interrelation  between  the  inhabitants, 
and  the  residents  are  blessed  with  an  unusually  large  number  of  cous- 
ins of  various  degrees  among  their  neighbors.  Furthermore,  Jeremiah 
Robbins  was  the  agent  for  uie  defendant  to  sell  the  property,  and  be- 
came so  through  the  express  solicitation  of  the  defendant  herself  and 
her  son-in-law,  who  was  acting  on  her  bdialf.  Jeremiah  Robbins  did 
not  intrude  himself  upon  the  defendant  at  all.  She  a^^ears  to  have 
known  the  property  well  for  years  past  She  has  been  anxious  to 
sell  it  through  other  agencies  at  the  rate  of  $10  a  lot  for  the  45  lots. 
Being  unable  to  get  this  price  for  it  during  her  endeavors  of  strveral 
years,  she  put  it  in  charge  of  Jeremiah  Robbins  at  the  same  asking 
price.  He  submitted  an  offer  of  $350  for  the  whole  property,  provid- 
ed the  strip  along  the  highway  was  thrown  in.  This  offer  she  accept- 
ed, and  she  entered  into  a.  formal  written  contract  of  sale.  It  turned 
out  subsequently  that  the  45  lots  and  the  strip  of  land  was  worth  con- 
siderably more  than  the  purchase  i>rice,  varying  in  value  from  the 
sum  of  $750  to  an  amount  in  the  neighborhood  of  $10,000,  according 
to  the  expert  testimony  on  the  trial.  There  is  no  proof  whatever  of 
any  fraud  having  been  practiced  upon  her  by  this  plaintiff  or  any  per- 
son with  whose  acts  he  is  chargeable.  So  far  as  she  seeks  to  avoid 
the  contract  on  the  ground  of  fraud  she  fails  completely  to  make  out 
a  case. 

It  is  urged,  however,  that  equity  will  not  decree  specific  performance 
of  a  contract  to  convey  land  where  there  is  so  great  a  difference  be- 
tween the  agreed  price  and  the  actual  market  value  as  to  render  the 
position  of  tiie  vendor  inequitable  from  tiie  point  of  view  of  the 
hardness  of  the  bargain.  Many  authorities  have  been  cited  by  the 
defendant  to  this  effect  When  the  s]^stems  of  law  and  equity  were 
distinct,  there  was  such  a  rule  unquestionably.  Whether  the  rule  has 
any  present  force  is  vey  doubtful.  When  equitable  relief  was  refused 
formerly,  it  was  only  for  the  purpose  of  relegating  the  parties  to 
their  remedy  at  law.  Now,  however,  since  the  two  systems  have  been 
united,  the  court  which  has  acquired  jurisdiction  in  an  equitable  ac- 
tion will  retain  the  case  and  adjust  the  legal  rights  of  the  parties,  if 
eqtutable  relief  be  found  impracticable  under  the  circumstances  of  the 
case.  Miller  v.  Edison  Electric  Light  Co.,  184  N.-Y.  17,  76  N.  E. 
734,  3  L.  R.  A.  (N.  S.)  1060.  The  difference  in  the  respective  val- 
ues placed  upon  the  land  in  question  is  astounding.  Much  of  it 
is  due  to  valuations  made  of  the  10  foot  wide  highway  strip,  which 
the  defendant's  expert  appraises  at  $3,700,  and  the  plaintiff's  expert 
at  $37.  The  plaintiff,  however,  does  not  ask  specific  performance  as  to 
this  strip,  having  on  the  trial  expressly  eliminated  it  from  his  demand,- 
because  of  some  uncertainty  of  title.  It  will  therefore  be  omitted  frotn 
consideration  now.  As  to  the  remainou^  45  lots  there  is  again  a  con- 
flict between  the  experts.  The  plaintiff's  witness  appraises  them  at 
$720  in  bulk,  while  the  defendant's  witness  places  their  value  at  sev- 
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eral  thousand  dollars.  This  latter  valuation  seems  to  me  far-fetched 
in  the  extreme,  and  I  cannot  accept  it  as  established. 

Apparently,  however,  the  vendor  sold  for  a  price  much  less  than 
the  actual  value,  but  this  fact  would  not  in  itself  alone  constitute  a  de- 
fense even  in  equity.  Losee  v.  Morey,  57  Barb.  561.  At  law  it  would 
be  no  defense  at  all  concededly  in  the  absence  of  fraud.  In  this  ac- 
tion the  plaintiff  is  entitled  either  to  specific  performance  or  to  his 
damages.  His  damages  would  embrace  those  covered  by  the  loss  of 
his  bargain.  Pumpelly  v.  Phelps,  40  N.  Y.  59,  100  Am.  Dec.  463 ; 
Sloan  v.  Baird,  163  N.  Y.  327,  56  N.  E.  752;  Marsh  v.  Johnston 
(Sup.)  109  N.  Y.  Supp.  1106.  According  to  the  plaintiff's  proof, 
such  damages  would  not  be  less  than  $370;  while,  according  to  the 
defendant's  {Hwf,  they  would  exceed  several  tliousand  dollars.  In 
either  event  the  defendant  would  be  ^milarly  affected*  whatever  be 
the  remedy  applied.  The  defendant  relies  upon  Mai^jaf  v.  Muir*. 
57  N.  Y.  156,  as  indicating  a  different  rule.  That  case,  however,  dis- 
tinctly recognizes  the  rule  now  existing  that,  in  an  action  for  specific 
performance,  the  damages  may  be  adjusted  in  the  action,  if  specific 
performance  be  refused  as  impracticable.  There  specific  performance 
could  not  be  granted  for  the  very  important  reason  that  the  vendor  did 
not  own  the  property  in  question,  having  only  a  dower  interest  there- 
in. It  is  true  that  the  court  assigns  also  other  reasons;  but  if  these 
reasons  did  not  exist,  specific  pern>rmance  could  not  have  been  grant- 
ed. It  lays  down,  however,  a  different  rule  of  damages,  applicable 
only  to  the  peculiar  facts  of  that  case  and  not  constituting  a  general 
rule.  Marsh  v.  Johnston,  ut  supra.  I  do  not  see  how  the  position  of 
the  defendant  can  be  improved  in  this  case  by  a  refusal  of  specific 
performance  and  an  admeasurement  of  the  damages  recoverable.  Un- 
der these  circumstances  specific  performance  should  not  be  refused. 

The  defendant  further  resists  the  relief  sought  by  the  plaintiff  on 
the  ground  of  laches.  This  action  was  not  brought  until  14  months 
after  the  right  of  action  accrued.  In  my  opinion  this  delay  was  not 
suffident  to  deprive  the  plaintiff  of  his  rights.  Covart  v.  Johnston^ 
61  Hun,  622,  15  N.  Y.  Supp.  786,  Id.,  137  N.  Y.  560,  33  N.  E.  338, 
is  cited  to  the  contrary.  That  case  was  decided  on  several  grounds, 
and  the  question  of  laches  was  intermingled  with  other  questions  which 
controlled  the  decision. 

Nor  do  I  think  that  the  objection  urged  by  the  defendant  as  to  the 
fact  that  in  the  contract  between  the  parties  the  land  is  described  as 
being  in  Suffolk  county  presents  any  insuperable  difficulty  to  the  plain- 
tiff's relief.  This  contract  was  the  result  of  considerable  correspond- 
ence between  the  parties.  The  land  lay  in  a  neighboiliood,  generally 
known  as  Amityville,  near  the  dividing  line  between  Nassau  and  Suf- 
folk counties.  Both  parties  had  clearly  in  mind  the  identical  property, 
and  there  was  no  mistake  between  them  as  to  what  they  were  dealing 
with.  Under  these  circumstances  the  use  of  the  word  "Suffolk"  in- 
stead of  "Nassau''  is  too  insignificant  a  variation  to  render  this  case 
subject  to  the  authorities  cited  by  the  defendant. 

Judgment  is  therefore  directed  for  the  plaintiff,  except  as  to  the- 
strip  of  land  runnii^  along  the  highway. 

Judgment  for  plaintiff. 
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MONDS  T.  BIBCHBLEi, 


(Snprame  Conr^  Special  Tenu,  Naaaan  Ocnm^.   Mar,  1908.) 

Snomo  Pebtobicaitce—Contbacts— Rescission— Effect, 

Where  a  vendor  by  separate  contracts  agreed  to  sell  t*o  parcels  of 
land,  and  the  vendee's  attorney  demanded  a  return  of  the  earnest  money, 
and  threatened  suit  therefor  because  of  an  alleged  defect  In  the  title 
to  one  of  the  parcels,  the  attorney's  act  amounted  to  a  rescission  of  the 
contract  by  tbe  vendee,  so  that  the  vendee's  subsequent  assignee  coold  not 
maintain  specific  performance,  but  was  only  entitled  to  a  Judgment  for 
ttie  earnest  money  and  expaiseB  of  searching  title,  with  Interest  and  costs. 

[Ed.  Note. — For  cases  In  point,  see  C^t  D^.  vol.  44,  Specific  Perform- 
ance, IS  14,  1S3.] 

Action  by  Joseph  Monds  against  Edwin  Birchell  for  specific  per- 
formance of  certain  land  contracts.   Judgment  for  plaintiff. 

Clinton  M,  Flint,  for  plaintiff. 
Halstead  Scudder,  for  defendant. 

CARR,  J,  On  August  15,  1904,  one  Kraft  and  the  defendant, 
Birchell,  entered  into  two  separate  written  contracts  for  the  sale  of 
two  parcels  of  real  property  at  I«ocust  Valley,  in  Nassau  county,  in 
which  Birchell  was  the  vendor  and  Kraft  the  vendee.  The  parcels 
of  real  property  were  contiguous,  and  the  title  to  one  was  in  Birch- 
ell inttividually,  and  to  the  other  in  his  minor  children.  As  to  his  own 
parcel,  Birchell  contracted  individually.  As  to  the  other  he  contracted 
"as  general  guardian"  of  the  infants  specifically  named  in  the  con- 
tract. Neither  contract  has  been  carried  out,  and  the  plaintifiF,  who 
took  an  assignment  of  Kraft's  interest  under  these  contracts  in  June, 
1905,  brought  an  action  in  1907,  about  three  years  after  the  making 
thereof,  in  which  he  asks  for  a  specific  performance  of  the  agreement 
as  to  the  land  owned  by  Birchell  individually,  and  for  damages  for 
breach  of  contract  as  to  the  land  owned  by  the  infants.  The  two  con- 
tracts were  made  simultaneously,  and  were  evidently  treated  by  the 
parties  as  constituting  one  transaction.  Kraft  engaged  an  attorney 
to  examine  the  respective  titles  to  the  property  descnbed  in  the  two 
ccmtracts.  This  attorney,  Mr.  NicoU,  thereafter  had  an  interview 
with  Birchell  in  which  he  claimed  some  defect  as  to  one  of  the  titles ; 
and  he  demanded  back  from  Birchell  the  earnest  money  paid  on  the 
signing  and  delivery  of  the  contracts.  Birchell  expressed  his  willing- 
ness to  return  the  money  on  the  return  or  surrender  of  the  written 
contracts.  Later,  on  March  7,  1905,  Mr.  NicoU,  as  attorney  for  Kraft, 
wrote  Birchell  demanding  back  the  earnest  mon^,  and  threatening 
suit  to  recover  it  unless  it  was  paid  shortly. 

Assuming  these  facts  to  be  true,  and  they  stand  tmcontradicted  on 
the  record,  it  is  quite  apparent  that  Kraft  had  on  March  7,  1905, 
elected  to  rescind  the  contracts  in  question  because  of  an  alleged  breach 
by  Birchell.  On  June  12,  1905,  Kraft  assigned  to  this  plaintiff,  his 
brother-in-law,  whatever  interest  he  had  under  these  contracts.  Of 
course,  he  gave  no  more  rights  to  Monds  by  his  assignment  than  he 
had  himself.  If,  by  the  act  of  his  attorney,  NicoU,  he  had  rescinded 
these  contracts,  as  against  him  the  parties  were  restored  to  their  orig- 
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inal  conditions,  and  the  rescission,  once  made,  was  irrevocable.  Stew- 
art V.  Huntineton,  4  N.  Y.  St.  Rep.  760;  Kinney  v.  Kiernan,  49  N. 
Y.  164.  The  letter  of  March  7,  1905,  to  the  defendant,  Birchell,  from 
Mr.  Nicoll,  shows  clearly  that  Kraft  intended  to  and  did  rescind  the 
contracts;  for  in  it  he  rejects  the  titles  and  demands  back  the  ear- 
nest money  and  says: 

"Please  send  me  the  amount  on  or  before  Marcb  fifteenth,  as  otherwise 
we  shall  make  an  effort  to  collect  It  by  legal  proceedings,  this  being  Uie  only 
thing  we  can  da" 

Birchell  had  a  complete  right  to  treat  this  letter  as  notice  of  rescis- 
sion on  the  part  of  Kraft,  and  thereafter  the  contract  between  Kraft 
and  him  was  ended. 

After  Monds  came  into  the  matter  by  assignment  from  Kraft  some 
negotiations  went  on  between  him  and  Birchell,  as  to  which  the  evi- 
dence is  conflicting  and  unsatisfactory;  but,  taken  in  its  most  favor- 
able light  to  this  plaintiif,  it  does  not  ^ow  the  making  of  a  new  agree- 
ment between  him  and  the  defendant.  So  far  as  the  plaintiff  claims, 
under  the  Kraft  contracts,  he  is  met  with  the  situation  that  Kraft 
had  formally  rescinded  them  before  the  assignment  to  the  plaintiff. 
He  is  chargeable  with  this  situation,  even  if  he  had  no  notice  of  it. 
Wood  v.  Perry,  1  Barb.  114.  In  the  light  in  which  the  case  presents 
itself  to  me,  it  becomes  unnecessary  to  consider  the  various  other  ques- 
tions discussed  in  the  learned  briefs  submitted  by  the  respective  coun- 
sel as  to  the  question  of  laches  in  relation  to  the  relief  of  specific  per- 
formance and  as  to  the  measure  of  damages  for  refusal  to  convey. 
The  plaintiff  is,  however,  entitled  to  a  judgment  for  the  amount  of 
the  earnest  money,  the  expenses  of  searching  the  title,  with  interest, 
and  costs.    Judgment  is  directed  accordingly. 

Judgment  for  plaintiff. 
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RIYARZ  V.  PATTERSON. 
(Supreme  Oonrt,  Trial  Term,  Kings  Oounty.  May,  1008.) 

BXBCUTOBS  ARD  ADUHTISraATOBB— DKBTS-^PXBSOITAI,  LlABIUTr  OT  KZECOTBIX. 

Testator  died  a  resident  of  New  York  wlttiont  sufficient  personal  prop- 
erty to  pay  bis  debts.  His  other  property  consisted  of  lands  in  Nen* 
Jersey,  which  were  conveyed  by  his  heirs  at  law  to  his  widow,  who  was 
the  executrix,  some  seven  years  after  testator's  death.  Held,  In  view  of 
the  New  Jersey  statutes,  providing  that  the  real  estate  of  a  decedent  sliall 
remain  liable  for  tals  debts  for  a  year  after  his  decease;  that  the  widow, 
having  sold  the  land,  was  not  liable  to  account  to  a  New  Tork  creditor 
of  decedent's  estate,  who  had  obtained  a  Judgment  against  the  executor, 
for  the  proceeds  of  snda  real  estate,  in  the  absence  of  knowledge  on  her 
part  during  a  year  after  d^sdeafB  deatlt  of  jdalntiff's  claim  or  proof  of 
her  neglect  to  take  any  proceedings  authorised  by  New  Jersey  laws  for 
the  enforcement  of  plaintiff's  claim  against  sudi  real  estate  during  the 
statutory  period. 

Action  by  Blanch  Rivarz  against  William  M.  Patterson,  as  executor 
of  the  will  of  Peter  B.  Ross,  deceased,  and  another,  to  recover  against 
Anna  M.  Ross,  as  executrix,  personally  the  amount  of  a  debt  owing 
by  decedent.  Judgment  for  defendant 
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Edwin  G.  Davis,  for  plaintiff. 

John  Ewen  (William  R.  Wilder,  of  counsel),  for  defendant 

CARR,  J.  This  action  is  brought  on  the  theory  that  Anna  M.  Ross, 
an  executnx  of  the  last  will  of  Peter  B.  Ross,  by  possessing  herself 
individually  of  the  title  to  certain  real  property  of  the  decedent,  situate 
in  the  state  of  New  Jersey,  became  thereby  liable  individually  for  the 
debts  of  the  decedent  to  the  extent  of  the  value  of  the  real  property  in 
question.  The  decedent  left  no  personal  property.  His  only  assets 
seem  to  have  been  certain  parcels  of  real  estate  in  New  Jersey  which 
he  devised  for  life  to  his  widow,  Anna  M.  Ross,  with  remainder  over 
to  hiit  two  children,  subject  to  apower  of  sale,  not  to  be  exercised 
until  the  death  of  his  widow.  There  were  two  executors  named  in 
the  will,  Anna  M.  Ross,  his  widow,  and  Daniel  J.  Ross,  his  brother. 
The  decedent  died  a  resident  of  this  state  and  his  will  was  admitted 
to  probate  here.  Some  time  after  his  death  a  claim  against  his  estate 
was  presented  to  his  executors  in  this  state;  and,  being  rejected, 
it  was  sued  upon  and  resulted  in  a  judgment  which  forms  ui&  t»sis  of 
this  action. 

It  appears  that  about  seven  years  after  his  death  his  children  convey- 
ed to  the  widow  individually,  their  interest  in  the  decedent's  real  prop- 
erty, and  that  she  subsequently  sold  the  same  for  prices  exceeding  the 
amount  of  the  debt  now  sought  to  be  collected  m  this  action.  The 
plaintiff's  express  claim  is  that  Anna  M.  Ross,  as  executrix,  was  a 
trustee  of  the  assets  of  the  decedent  for  the  benefit  of  his  creditors, 
and  that,  by  acquiring  a  part  of  said  assets  in  her  individual  capacity, 
she  was  guilty  of  a  breach  of  trust  which  imposed  upon  her  a  personal 
liability  to  the  creditors  to  the  extent  of  the  property  so  acquired.  As 
a  general  proposition  of  law,  this  contention  may  be  sound ;  but,  under 
the  peculiar  facts  of  this  case,  this  general  rule  may  not.apjply.  At 
common  law  the  real  estate  of  a  decedent  was  not  liable  for  his  simple 
contract  debts ;  and  his  executor  could  not  subject  it  to  the  burden  of 
such  obligations,  unless  under  some  statute.  As  the  real  estate  in  ques- 
tion here  was  situate  in  New  Jersey,  its  liability  for  the  debts  of  the 
decedent  must  be  determined  under  the  statutes  of  that  state.  Deyo  v. 
Morss,  30  App.  Div.  56,  61  N.  Y.  Supp.  785.  The  only  statute  of 
New  Jersey  proved  by  the  plaintiff  on  this  point  provides  as  follows : 

"The  lands,  tenments,  hereditaments  and  real  estate  of  any  person  who 
shall  die  seized  thereof  «  *  *  shall  be  and  remain  liable  for  the  payment 
ot  his  or  her  debts  for  one  year  after  bis  or  her  decease  and  may  be  sold  by 
rlrtue  of  an  order  of  the  orphan's  court  of  the  county  where  such  lands,  tene- 
ments, hereditaments  and  real  estate  shall  lie,"  etc. 

Under  this  statute,  the  debts  of  the  decedent  were  a  burden  upon 
the  real  estate  only  for  the  period  of  one  year  after  his  decease.  At 
the  time  Mrs.  Ross  took  title  individually  to  this  real  property,  such 
debts  were  no  longer  a  charge  upon  it.  As  the  land  was  not  devised 
to  the  executors  in  trust,  it  passed  to  the  devisees  free  from  any  con- 
trol or  power  over  it  on  the  part  of  the  executors.  There  is  no  proof 
that  Mrs.  Ross  ever  knew  of  the  existence  of  Any  debts  of  the  decedent 
during  the  period  in  which,  under  the  New  Jersey  statute,  the  real 
estate  was  liable  for  such  debts.  If  she  knew  of  any  debts,  and  the 
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Statute  §;ave  her  the  power  to  maintain  proceeding's  to  sell  the  land» 
there  might  arise  a  question  as  to  a  breach  of  trust  in  not  proceeding 
against  the  lands ;  but  there  is  no  evidence  given  in  this  case  either  as 
to  her  knowledge  of  debts  or  her  statutory  power  in  New  Jersey  to 
maintain  such  proceeding.  When  she  took  title  to  the  lands  in  ques- 
tion as  an  individual,  their  then  owners  were  in  a  position  to  convey 
them  free  from  all  claim  of  creditors.  It  cannot  be  that  she  acquired 
any  less  title  than  had  her  grantors.  The  mere  fact  that  she  was  an 
executrix  of  her  husband*s  will  did  not  re-subject  these  lands  to  a  bur- 
den which  had  lapsed  as  against  the  devisees.  If  she  was  as  executrix 
a  trustee  for  the  creditors,  it  was  only  to  the  extent  of  their  legal  rights 
against  the  real  property  assets.  These  rights  had  ceased  entirely  be- 
fore she  became  vested  with  the  title  individually.  No  breach  of  trust 
on  her  part  as  executrix  can  be  spelled  out  under  the  proofs  in  this 
case,  and  hence  no  personal  liability  under  the  plaintiff's  theory.  Even 
if  she  had  been  sued  as  a  devisee,  the  result  would  be  the  same.  Deyo 
V.  Morss,  ut  supra.  Be  that  as  it  may,  however,  this  present  action  is 
not  brought  against  her  as  devisee,  but  as  executrix;  and,  as  it  seems 
to  me,  it  is  clearly  not  maintainable. 

Judgment  is  directed  for  the  defendant  on  the  merits. 

Judgement  for  defendant 


(69  Misc.  Bep.  283.) 

RAYMOND  T.  TIFFANY  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.  May,  1908.) 

Tbustb—Riohtb  or  Bekefioiabixb  ahd  Creditobs. 

Where  a  trust  fund  was  bequeathed  to  testator's  executors  to  pay  to 
testator's  sou  such  part  of  the  net  Income  as  In  their  discretion  they 
should  from  time  to  time  deem  proper,  which  discretion  should  not  In 
any  manner  be  Interfered  with  by  any  court,  and  the  balance  of  the  In- 
come to  the  other  beneflclarlee,  creditors  of  the  son  could  not  compel 
the  application  of  any  part  of  the  Income  from  the  trust  estate  to  the 
payment  of  their  demands. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  47,  Trusts,  fS  195, 
195%.] 

Creditors'  suit  by  James  I.  Raymond,  as  president  of  A.  A.  Van- 
tine  &  Co.,  against  Louis  C.  Tiffany  and  others,  as  trustees,  under 
the  will  of  Charles  L<  Tiffany,  deceased,  and  others.  Complaint 

dismissed  as  to  defendant  trustees. 

L.  M.  Berkeley,  for  plaintiff. 

Abraham  Tulin,  for  defendant  B.  Y.  Tiffany. 

Gould  &  Wilkie  and  Arthur  F.  (Jotthold,  for  defendant  executors 

and  trustees, 

Selden  Bacon  and  Elisha  W.  McGuire,  for  defendants  W.  &  J. 
Sloane. 

S.  T.  D.  Jones,  for  defendant  E.  S.  Hosmer. 

FITZGERALD,  J.  Plaintiffs  and  defendants  W.  &  J  Sloane,  judg- 
ment creditors  of  the  defendant  Burnett  Y.  Tiffany,  seek  to  enjoin 
the  defendants  Louis  C  Tiffany  and  Alfred  Mitchell,  trustees  under 
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the  last  will  and  testament  of  Charles  L.  Tiffany,  deceased,  from  pay- 
ing to  Burnett  Y.  Tiffany  the  excess  of  income  over  the  amount  ac- 
tually necessary  for  his  support,  and  ask  that  a  receiver  be  appointed 
to  collect  such  excess.  It  appears  that  the  trustees  adopted  a  resolu- 
tion fixing  the  amount  of  the  allowance  which  in  their  judgment  was 
suflicient  for  the  maintenance  of  Burnett  Y.  Tiffany  at  $18,000  per 
annum.  Their  action  in  tiiis  respect  was  confinned  by  the  surrogate, 
whose  order  was  affirmed  upon  appeal.  114  App.  Div.  9X1,  100  N. 
Y.  Supp.  1139;  Barney  v.  Forbes,  118  N.  Y.  583,  33  N.  E.  890.  For 
a  time  a  pro  rata  of  the  yearly  allowance  was  paid  monthly,  but  sub- 
sequently a  change  in  this  respect  took  place,  and  for  some  years  back- 
weekly  payments  have  been  made.  At  the  time  of  the  trial  the  entire 
amount  allowed  had  been  paid  over,  and  no  balance  thereof  was  in 
the  hands  of  the  trustees.  Two  trusts  were  created  by  the  testator, 
and  the  language  of  the  will  creating  these  two  trusts,  as  modified  by 
sections  2  and  3  of  the  codicil,  is  as  follows : 

"Second.  Whereas  my  observation  ot  the  character  of  my  eon.  Bunett  T. 
Tnffany,  otmvlnceB  me  tiut  it  may  be  greatly  to  his  disadvantage  to  be  In  re- 
ceipt of  an  Income  exceeding  what  is  actually  necessary  for  his  support  and 
maintenance,  and  I  am  desirous  for  bis  own  benefit  that  my  executors  should 
from  time  to  time  decide  whether  In  their  opinion  his  life  and  expenditures 
Jostify  or  require  a  larger  or  less  income,  as  the  case  may  be.  Now,  there- 
fore, I  do  hereby  modify,  alter  and  amend  the  fifth  clause  of  my  said  will 
so  that  It  shall  read  as  follows:  'Fifth.  X  give  and  bequeath  to  my  said  ex- 
ecutors, or  such  of  them  aa  may  qualify  and  take  upon  themselves  the  execiH 
tl<m  of  this  my  will,  the  sorvivorB  or  snrvtvor  of  them,  the  sum  ot  two 
taondred  and  fifty  thousand  dollars  (^50,000)  and  fifty  shares  of  the  capital 
stock  of  Tiffany  &  Oompany  of  the  par  value  of  one  thousand  dollars  each, 
to  have  and  to  hold  for  the  uses  and  purposes  and  upon  the  trusts  following, 
to  wit:  In  trust  to  Invest  the  same  as  hereinafter  mentioned  and  to  collect 
the  net  income  hereof,  and  to  apply  such  part  of  the  same  as  in  their  discretion 
they  shall  from  time  to  time  deem  fit  and  proper,  whidi  discretion  shall  not 
in  any  manner  be  Interfered  with  by  any  court,  to'the  use  of  my  son  Burnett 
for  and  during  his  natural  life,  and  to  apply  the  balance  of  said  net  Income 
during  the  life  of  my  son  Bomett  to  the  use  of  my  son,  I<ouls  O.  TUfiany, 
and  my  daughter,  Annie  O.  Ultchdl,  and  the  Issue  of  either  of  ttiem  dying 
before  my  son  Burnett,  and  upon  his  death  I  give  and  bequeath  said  sum  of 
two  hundred  and  fifty  thousand  <(2SO,000)  dollars,  and  said  fifty  shares  of 
the  capital  stock  of  Tiffany  and  Company  to  his  issue  other  than  bis  Issue 
by  his  present  wife.  If  any  then  living,  per  stirpes  and  not  per  capita,  and  If 
no  such  issue,  then  to  my  son  Louis  G.  and  my  daughter  Annie  O..  or  the  sur- 
vivor of  them,  and  the  issue  then  living  of  either  or  both,  as  the  case  may 
be,  of  them  then  dead,  per  stirpes  and  not  per  capita.  And,  In  my  opinion, 
whldu  however,  is  not  to  control  the  discretion  ot  my  executors  unless  a 
radical  change  shall  take  place  in  his  life  and  habits,  the  sum  of  tiiree  thou- 
sand ($3,000)  dollars  per  annum,  payable  In  mdnthly  Installments,  will  he 
an  ample  amount  for  his  proper  suj^ort  and  maintenance.' 

"Third.  I  hereby  modify,  alter  and  amend  the  provisions  in  the  ninth 
clause  of  my  said  will,  so  far  as  they  relate  to  my  son  Burnett  T.  Tiffanyi 
80  that  they  shall  read  as  follows:  *I  give,  devise  and  bequeath  one-eighth  of 
said  balance  of  the  rest,  residue  and  r^ainder  of  my  estate  to  my  said  ex- 
ecutors, to  have  and  to  hold  upon  the  uses  and  tmsts  and  for  the  purposes  fol- 
lowing^ to  wit:  In  trust  to  Invest  the  same  as  hereinafter  mentioned,  and  to 
collect  the  net  Income  thereof,  and  to  apply  such  part  of  the  same  as  In  their 
discretion  they  shall  from  time  to  time  deem  fit  and  proper,  which  discre- 
tion shall  not  be  In  any  manner  Interfered  with  by  any  court,  to  the  use  ot 
my  son  Burnett  for  and  during  his  natural  life,  and  to  apply  the  balance  ot 
said  net  Income  during  the  life  of  my  son  Burnett  to  the  use  of  my  son. 
Ix>uis  G.  TUbny,  and  my  daughter,  Annie  O.  Mitchell,  and  the  Issue  of  elthw 
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of  them  dying  before  my  son  Burnett,  and  upon  his  death  I  give  and  bequ 
Bald  one-eighth  C^)  of  said  reet,  residue  and  remaioder  of  my  estate  tc 
Issue  other  than  his  Issue  by  his  preseot  wife.  If  any  then  living,  per  stl 
and  not  per  capita,  and  if  no  such  Issue,  then  to  my  son  Louis  C.  and 
daughter  Annie  O.,  or  the  survivor  of  them,  and  the  Issue  then  livln; 
either  or  both,  as  the  case  may  be,  of  them  dead,  per  stirpes  and  not 
capita.' " 

All  that  the  cestui  que  trust  can  require  the  trustees  to  do  is  to 
ercise  a  discretion  in  allowing  him  from  time  to  time  money  suffic 
for  his  maintenance  from  the  net  income  of  the  trust  funds.  By 
terms  of  the  will  the  entire  balance  thereof  in  the  hands  of  the  t 
tees  becomes  at  once  the  property  of  others.  Sherman  v.  Skuse, 
N.  Y.  346,  59  N.  E.  990,  relied  upon  by  plaintiffs  as  authoritv 
clearly  distinguishable.  It  was  there  found  that  the  trustees  ha( 
their  possession  unexpended  income  applicable  to  the  support  of 
defendant.  Williams  v.  Thorn,  70  N.  Y.  271,  and  Tolles  v.  Wt 
99  N.  Y.  616,  1  N.  E.  251,  are  cases  in  which  the  beneficiaries  t 
title  to  surplus  of  income  over  the  amount  necessary  for  their  < 
port.  The  rights  of  the  creditors  can  certainly  be  no  greater  t 
are  the  rights  of  the  cestui  que  trust.  What  he  cannot  accomp 
they  cannot  accomplish.  Wetmore  v.  Truslow,  51  N.  Y.  342. 
the  reasons  above  set  forth,  the  complaint  as  to  defendant  trus 
must  be  dismissed,  and  it  is  therefore  not  necessary  to  pass  upon 
other  questions  concerning  which  proposed  findings  have  been  i 
mitted.   Findings  and  judgment  to  be  settled  upon  notice. 

Ordered  accordingly. 


(59  Misc.  Rep.  273.) 

AKBRS  T.  MUTUAL  LIFE  INS.  CO.  OF  NEttV  YORK. 
(Supreme  Court,  Spfclal  Term,  New  York  County.   May,  1906.) 

1.  InSUBANCK— Lira    IKBDBAITOE— RiamJlTION    OF  BUSI.VEBS— AOERTS'  C 

TB  A  CTB — Statutes  . 

Insurance  Law.  Laws  1892,  p.  1971,  c.  690,  §  89,  which  was  repe 
by  Laws  1906,  prohibiting  certain  insurance  corporations  from  mal 
contracts  with  employ^  for  more  than  12  months,  was  re-enacted 
continued  by  Laws  1906,  p.  796,  c.  326,  S  84. 

2.  PlEADIHQ— COBIPLAINT— DEMUBBEB. 

Where,  In  an  action  on  an  Insurance  agent's  contract  of  employm 
it  did  not  appear  on  the  face  of  the  complaint  that  defendant  company 
organized  under  the  insurance  laws  of  the  state,  or  was  engaged  iQ 
business  of  life  insurance,  the  alleged  Invalidity  of  the  contract  bea 
made  for  more  than  a^ear,  in  violation  of  Laws  1906,  p.  796,  c  32 
34.  prohibiting  the  making  of  such  contracts  for  more  than  12  moc 
could  not  be  raised  by  demurrer. 

8.  Insurance — Compensation    op  Agent— Contracts— Validitt — Violai 
OF  Statdtb— Malum  Prohibitum. 

An  Insurance  agent's  contract  of  employment  for  more  than  12  moi 
In  violation  of  Laws  1906,  pp.  773.  796,  c.  326,  U  14.  34,  limiting  f 
contracts  to  such  period,  and  declaring  a  violation  thereof  to  be  a 
demeanor,  was  not  merely  ultra  vires,  but  malum  prohibitum,  but 
inhibition  being  operative  only  against  the  insurance  company,  and 
on  the  agent  whose  agreement  to  render  services  for  a  longer  period  1 
a  year  was  neither  malmii  in  se  nor  malum  prohibitum,  the  parties  ^ 
not  in  pari  delicto ;  and  hence  the  servant  could  recover  the  valai 
his  services  on  an  implied  assumpsit 
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4.  Work  aud  Labok— Effect  or  ExpsBsa  Conteact— Complaint— Assumpsit. 
Where,  in  an  action  on  an  express  contract  of  employment  which  was 
invalid,  the  complaint  alleged  that  plaintiff  rendered  aerrlces  to  defend- 
ant at  Its  request,  and,  for  want  of  an  allegation  as  to  the  valoe  of  the 
services,  plaintiff  coald  only  recover  nominal  damages,  the  ccnnplalnt 
neverthelesB  stated  a  cause  nt  action  an  an  ImiAled  assompslt,  and  was 
no^  demnrnible  for  want  <tf  facts. 

Action  by  Albert  Akers  against  the  Mutual  Life  Insurance  Com- 
pany of  New  York  to  recover  a  balance  of  salary  alleged  to  have  ac- 
crued under  a  contract  of  employment  with  defendant.  On  defend- 
ant's demurrer  to  the  complaint  for  insufficiency  of  facts  to  constitute 
a  cause  of  action.  Demurrer  overruled. 

Donald  McLean,  for  plaintiff. 
James  McKeen,  for  defendant 

BISCHOFF,  J.  As  amended  at  the  hearing  of  tfiis  cause  by  con- 
sent of  counsel  for  the  respective  parties,  the  complaint  sets  forth  that 
on  or  about  the  11th  day  of  November,  1903,  the  plaintiff  and  the  de- 
fendant entered  into  an  agreement  whereby  the  latter  employed  the 
former  for  a  period  of  three  years,  beginning  on  the  1st  day  of  Jan- 
uary,  1904,  at  a  salary  ec^tial  to  $100  per  month,  and  additional  com- 
pensation for  special  services ;  that  the  plaintiff  entered  upon  the  em- 
ployment and  duly  performed  his  part  of  the  agreement  for  the  en- 
tire period ;  and  that  the  defendant  after  due  demand  has  refused  pay- 
ment of  the  salary  for  the  last  ten  months.  To  this  complaint  the  de- 
fendant has  demurred  upon  the  ground  of  defect  in  substance;  the 
particular  criticism  of  the  pleading  being,  as  appeared  upon  the  argu- 
ment, that  it  exhibits  an  a^freement  in  violaticm  of  the  insurance  law 
of  this  state  (Laws  1892,  p.  1971,  c  690),  section  89  of  which  reads 
as  follows : 

"No  snch  coriwTatlon  [a  life  Insaranoe  corporation  doing  business  In  this 
■tatel  shall  make  any  agreonent  with  any  of  Its  oflScers,  tmateea  or  salaried 
employes,  wliereby  it  agrees  that  for  any  services  rendered  or  to  be  rendered 
thereafter  by  such  official,  trustee  or  employ^,  he  shall  receive  any  salary, 
compensation  or  emolument  that  will  extend  beyond  a  period  of  twelve  months 
from  the  date  of  such  agreement  or  contract" 

It  is  contended  for  the  plaintiff  that  the  repeal  of  the  provision  of 
the  insurance  law  quoted  (Laws  1906,  p.  786,  c.  326,  §  28)  re- 
moved tihe  bar  of  illegality  in  the  way  of  the  enforcement  of  the  agree- 
ment (White  Water  Valley  Canal  Co.  v.  Vallette,  21  How.  [U.  S.] 
414,  426,  16  L.  Ed.  164;  Washburn  v.  Franklin,  36  Barb.  699;  Cen- 
tral Bankv.  Empire  Stone  Dressing  Co.,  26  Barb.  S3),  but  in  this  coun- 
sel has  obviously  overlooked  section  34  of  the  law  of  1906,  by  which 
the  provision  was  continued,  it  having  merely  been  transferred  from 
one  section  to  a  new  one  added  to  uie  insurance  law  as  section  98 
(Suth.  Stat  Const.  §  142). 

The  demurrer,  however,  must  in  any  event  be  overruled, ,  since  the 
relevancy  of  the  insurance  law  to  the  ag^reement  pleaded  is  not  ap- 
parent I  may  presume  from  the  fact,  as  alleged,  that  the  defendant 
is  a  corporation  or^nized  under  and  existing  by  virtue  of  the  laws  of 
this  state,  that  it  is  authorized  to  do  business  in  this  state,  and  I 
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may  know  as  a  matter  of  fact  that  it  is  engaged  in  the  business  of  life 
insurance,  but  I  cannot  take  judicial  notice  oF  its  diarter,  and  the  com- 
plaint does  not  allege  that  the  defendant  was  oiganized  under  the 
insurance  laws  of  this  state,  or  that  it  is  engaged  in  the  business  of 
life  insurance.  Speaking  demurrers  are  no  part  of  our  system  of 
pleading  (Abbott,  Tr.  Br.  PI.  §§  10,  11),  and  without  an  affirma- 
tive allegation,  therefore,  that  the  defendant  is  engaged  in  the 
life  insurance  business,  the  defect,  of  the  complaint  to  which  the  de- 
murrer is  pointed  does  not  appear.  Waiving  this  infimuty,  however, 
in  the  defendant's  attack  on  the  complaint,  and  assumii^  that  the  de- 
fendant is  a  life  insurance  corooration  and  engaged  in  the  business 
of  life  insurance  in  this  state,  I  must  still  conclude  that  the  complaint 
is  not  demurrable  upon  the  ground  urged.  Giving  to  the  language 
of  section  89  (98)  of  the  insurance  law  of  1892  its  broader  significance, 
and  holding  with  the  defendant  that  the  agreement  set  forth  in  the 
complaint  is  comprehended  thereby,  it  was  malum  prohibitum,  and 
therefore  illegal,  void,  and  unenforceable.  The  agreement  was  not 
only  expressly  inhibited,  but  its  making  was  visitable  with  a  penalty. 
Section  53  of  the  law  provided  that : 

"Any  corporation  or  person  violating  any  provision  of  the  Insurance  law 
shall  forfeit  to  the  people  of  the  state  the  sum  of  fire  hundred  dollars  for 
every  such  vl<datlon  unless  a  different  sum  Is  speclflcally  provided  for  the 
violation  by  the  provisions  of  this  chapter.  Such  sum,  when  collected,  shall 
be  paid  lnt»  the  treasury  of  the  Btat&" 

This  section  was  repealed  in  1906  (chapter  326,  §  14),  and  the  fol- 
lowing substituted  for  it : 

"Sec.  53.  Any  corporation  or  person  violating  any  provielon  of  the  In- 
surance law,  except  where  such  violation  constitutes  a  felony,  shall,  in  addl* 
tlon  to  any  penalty  otberwlBe  prescribed  for  such  violation,  be  goDty  of  a 
misdemeanor." 

The  case  at  bar,  therefore,  is  not  one  where  the  agreement  was 
ultra  vires  merely — that  is,  in  excess  of  the  corporation's  contractual 
capacity — in  which  case  the  corporation  would  be  estopped  from  as- 
serting the  invalidity  of  the  agreement  upon  the  other  contracting 
party's  performance  (Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62, 
20  Am.  Rep.  504;  Holmes,  Booth  &  Hayden  v.  Willard,  125  N.  Y. 
75-80,  25  N.  E.  1083,  11  L.  R.  A.  170;  Linkauf  v.  Lombard,  137 
N.  Y.  417,  423,  33  N.  E.  472,  20  L.  R.  A.  48,  33  Am.  St.  Rep.  743; 
Seymour  v.  S.  F.  Co.  Ass'n,  144  N.  Y.  333,  39  N.  E.  366,  26  R- 
A.  859 ;  Bath  Gas  Light  Company  v.  ClafFy,  161  N.  Y.  24,  46  N.  E. 
390,  36  L.  R.  A.  664;  Parish  v.  Wheeler,  22  N.  Y.  494;  Kii^  v. 
Brown,  2  Hill,  485),  but  one  where  the  agreement  is  ille^l  because 
prohibited.  Where  an  agreement  is  malum  prohibitum,  it  is  unen- 
forceable bv  either  party  against  the  other  if  the  parties  are  in  pari 
delicto.  Griffith  v.  Wells,  3  Denio,  226;  Peck  v.  Burr,  10  N.  Y.  294; 
Bell  v.  Quin,  2  Sandf.  146 ;  Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  548,  32  Sup.  Ct.  431,  46  L.  Ed.  679.  Higgins  v.  McCrea, 
116  U.  S.  671.  686,  6  Sup.  Ct.  557,  29  L.  Ed.  764;  McMtiUen 
HoflFman,  174  U.  S.  639.  634.  19  Sup.  Ct.  839,  43  L.  Ed.  1117 ;  Har- 
ris V.  Runnels,  53  U.  S.  (12  How.)  79,  13  L.  Ed.  901;  Burck  v, 
Taylor,  152  U.  S.  634,  649,  14  Sup.  Ct,  696,  38  L.  Ed.  678;  Gibbs 
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V.  Bait,  Consol.  Gas  Co.,  130  U.  S.  397,  9  Sup.  Ct.  653,  32  L.  Ed. 
979,  Tracy  v.  Talmadge,  14  N.  Y.  162,  67  Am.  Dec.  132;  Curtis 
V.  Leavitt,  16  N.  Y.  9.  But,  as  I  read  the  provisions  of  section  89 
(98)  of  the  insurance  law»  the  inhibition  to  agree  for  a  period  in  ex- 
cess of  IS  months  is  operative  upon  the  insurance  corporation  only. 
The  corporation  is  prohibited  from  making  the  agreement,  and  the 
"persons"  intended  to  be  subjected  to  punishment  for  a  violation  of 
the  law  (section  63)  are  those  only  who  essay  to  act  in  the  corpora- 
tion's behalf.  This  is  the  plain  meaning  of  the  language  employed, 
and  the  rules  of  construction  admit  of  no  other.  "Laws  imposing  a 
penalty  and  giving  penal  actions  must,  like  other  statutes,  receive  a 
reasonable  construction.  While  they  cannot  be  enlarged  by  construc- 
tion, effect  will  be  given  to  the  intent  of  the  Legislature,  as  deducible 
from  the  language  employed;  but  they  will  not  be  extended  by  im- 
plication to  cases  not  fairly  within  the  intent,  as  declared  by  the 
words."  Verona  Central  Cheese  Co.  v.  Murtaugh,  50  N.  Y.  314,  317. 
See,  also,  Hathaway  v.  Johnson,  56  N.  Y.  93,  14  Am.  Rep.  186; 
Hintermister  v.  First  Nat.  Bank,  64  N.  Y.  213,  215.  "There  can  be 
no  constructive  offense,  and,  before  a  man  can  be  punished,  his  case 
must  be  plainly  and  unmistakably  within  the  statute."  Fuller,  C.  J., 
in  United  States  v.  Lacher,  134  U.  S.  628,  10  Sup.  Ct.  625,  33  L.  Ed. 
1080.  "Laws  which  create  a  crime  ought  to  be  so  explicit  that  all 
men  subject  to  their  penalties  may  know  what  acts  it  is  their  duty  to 
avoid.  Before  a  man  can  be  punished,  his  case  must  be  plainly  and 
unmistakably  within  the  >  statute."  Blatchford,  J.,  in  United  States  v. 
Brewer,  139  U.  S.  288,  11  Sup.  Ct  641,  35  L.  Ed.  190.  "It  is  axio- 
matic that  statutes  creating  and  defining  crimes  cannot  be  extended  by 
intendment,  and  that  no  act,  however  wrongful,  can  be  punished  un- 
der such  a  statute  unless  clearly  within  its  terms."  Brewer,  J.,  in 
Todd  V.  United  States,  158  U.  S.  282,  15  Sup.  Ct.  890,  39  L.  Ed.  982. 

It  was  the  evident  design  of  the  Legislature  to  restrain  life  insurance 
corporations  from  incurring  any  obligations  toward  its  officers,  trus- 
tees, or  salaried  employes  for  services  rendered  or  to  be  rendered, 
which  should  endure  for  a  period  longer  than  12  months,  and  this 
design  was  carried  into  effect  by  declaring  any  such  attempted  obliga- 
tion illegal  and  unenforceable.  jHowever  much  it  may  be  competent  to 
the  Legislature  to  secure  the  observance  of  these  restrictions  by  mak- 
ing their  violation  by  the  corporation  or  an  officer  of  the  corporation, 
acting  as  such,  punishable,  it  would  be  unreasonable  to  impute  to  it 
an  intention  to  penalize  the  act  of  an  individual  in  his  own  behalf  when 
entering  into  an  agreement  with  the  corporation  for  services  neither 
malum  in  se  nor  malum  prohibitum.  The  right  to  contract  for  his 
lawful  services  is  tAkt  common-law  right  of  every  individual  and  a 
part  of  our  municipal  law.  It  is  subject  to  legislative  regulation  which 
does  not  transcend  constitutional  guarantees  (Munn  v.  Illinois,  94 
U.  S.  134,  24  L.  Ed.  77),  and  the  wisdom  of  any  such  regulation  pre- 
sents no  judicial  question.  Parol  contracts  for  the  sale  of  real  prop- 
erty, for  the  lease  of  real  property  for  more  than  one  year,  for  the  sale 
of  chattels  exceeding  in  value  $50,  are  severally  declared  to  be  void, 
yet  it  would  be  commonly  regarded  as  a  cruel  and  most  oppressive 
exercise  of  power  were  the  Legislature  to  penalize  the  parties  to 
112  N.Y.8^17 
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such  contracts.  A  life  insurance  employe's  attempt  to  dispose  of  his 
services  to  the  corporation  upon  employment  for  more  than  12  months 
is  affected  with  no  more  moral  or  legal  turpitude  than  is  the  conduct 
of  the  parties  to  the  parol  contracts  alluded  to,  and  he  should  be  de- 
clared criminal  only  when  legislative  language  is  open  to  no  other 
reasonable  construction.  Construing,  then,  the  insurance  law  as  operat- 
ing upcm  life  insurance  corporations  and  persons  acting  in  their  be- 
half, and  not  upon  the  employes  of  such  corporations  when  acting  for 
themselves,  I  must  necessarily  conclude  that  the  parties  to  this  action, 
with  regard  to  the  agreement,  are  not  in  pari  delicto.  The  plaintiff 
was  not  prohibited  from  making  the  agreement.  He  violated  no  law 
when  so  doing.  The  agreement  is  not  malum  in  se.  In  such  a  case 
"it  is  the  prohibitory  law  itself  *  *  ♦  which  discriminates  as  to 
the  relative  guilt  of  the  forties.  The  courts  do  not  determine  whether 
they  are  in  pari  delicto  1^  scrutinizine  the  circumstances  of  the  case, 
but  adopt  the  distinction  marked  out  oy  the  statute."  Curtis  v.  Lca- 
vitt,  15  N.  Y.  9,  289.  See,  also,  Tracy  v.  Talmadge,  14  N.  Y.  162, 
67  Am.  Dec.  132;  Keener,  Quasi  Contracts,  271,  373.  Therefore, 
when  a  contract,  otherwise  unobjectionable,  is  prohibited  by  a  statute 
which  imposes  a  penalty  upon  one  of  the  parties  only,  the  other  is  not 
in  pari  ddicto,  and,  where  the  contract  is  not  malum  in  se,  he  may  re- 
cover as  upon  an  implied  assumpsit  against  the  party  prohibited  or  up- 
on whom  the  penalty  is  imposed  for  any  money  or  property  which  he 
has  advanced  upon  such  contract  Curtis  v.  I«eavitt,  supra;  Tracy 
v.  Talmadge,  supra. 

In  the  Tracy  Case  the  plaintiff  had  sold  stocks  to  a  banking  corpora- 
tion, and  accepted  payment  therefor  in  notes  which  the  corporation 
was  prohibited  from  making  and  issuing  under  a  penalty.  It  was 
held  that  though  the  contract  was  illegal  and  void,  and  no  action  would 
lie  upon  it,  the  plaintiff  could  recover  the  value  of  the  stocks  sold  and 
delivered  upon  an  implied  undertaking;  that,  though  the  plaintiff 
was  a  party  to  the  illegal  contract,  he  was  not  in  pari  delicto  within 
the  rule  which  forlnds  the  court  to  grant  to  one  party  to  an  illegal 
contract  or  transaction  relief  against  the  other.  The  Curtis  Case  dif- 
fered from  the  Tracy  Case  only  in  that  the  transaction  was  a  loan  of 
money  upon  the  prohibited  notes,  and  it  was  there  also  held  that  the 
plaintiff  could  recover  the  money  loaned  while  the  notes  were  void. 
The  deduction  from  what  has  been  said  is,  of  course,  that  this  action 
is  not  maintainable  upon  the  express  agreement  set  forth  in  the  com- 
plaint, but  it  does  not  follow  that  the  complaint  is  defective.  It  suf- 
ficiently appears  that  the  plaintiff  rendered  services  at  the  request  of 
the  defendant  during  the  last  10  months  of  the  year  1906,  and  these 
facts  in  and  of  themselves  give  rise  to  an  implied  promise  by  the  de- 
fendant to  pay  what  the  services  were  fairly  and  reasonably  worth. 
True,  without  an  amendment  of  his  pleading  the  plaintiff  may  not  be 
permitted  to  prove  and  recover  more  than  nominal  damages.  But, 
even  so,  upon  a  demurrer  for  insufficiency,  the  inquiry  is  not  whether 
the  pleading  demurred  to  sets  out  the  cause  of  action  or  defense  which 
the  pleader  had  in  mind  at  the  time,  but  whether  anv  cause  of  ac- 
tion or  defense  appears  therefrom.    6  Kncy.  of  PI.  &  Pr.  346.  If 
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the  pleading-  is  sufiScient  upon  any  proper  theory,  it  is  proof  against 
the  demurrer. 

Demurrer  overruled,  with  costs,  with  leave  to  defendAnt  to  plead 
over  upon  payment  of  costs. 
Demurrer  overruled. 


<60  Misc.  Rep.  282.) 

In  re  GANS'  WILU 
(Surrogate's  Ooort,  Mew  Tork  Oounty.  Jnne  27,  190a) 

1.  WnxB—OonsiBuonoir— Valuation  or  EmATS— Inns  Dbdtjord— Bisnm- 

ES  OP  ADiamSTRATION— "TOTAI.  ESTATE." 

A  Will,  after  making  certain  bequests,  provided  that  they  sbould  t>e 
paid  In  full  only  in  case  the  total  estate,  as  valued  by  the  executors, 
should  amount  to  f300,000,  and,  In  case  It  was  valued  at  less,  said  legacies 
should  abate  proportionally.  The  executors  on  their  accounting  stated 
that  It  was  Impossible  to  value  the  estate  under  this  provision  until  the 
assets  had  been  realized  upon  and  all  claims  paid  and  the  administra- 
tion expenses  dlsdiarged,  and  after  these  items  had  becoi  deducted  they 
valued  the  estate  at  $^000;  some  $20,000  having  been  deducted  as 
npenses  of  administration.  Held,  that  the  provision  as  to  the  valuation 
of  the  "total  estate"  meant  the  gross  estate  after  payment  of  Just  debts, 
and  In  such  ralnatlon  the  expnises  of  administration  should  not  have  been 
deducted. 

2.  SAHK— BiQHTS  or  LcaATEEs— Abatehekt— ErrEOT  or  GoDicn.. 

A  will,  after  making  certain  charitable  and  other  bequests,  provided 
that  they  should  be  paid  In  full  only  in  case  the  total  estate,  as  valued 
by  the  executors,  should  amount  to  $300,000,  and  in  case  It  was  valued 
at  less,  said  legacies  should  abate  proportionally.  A  codicil  directed 
that  all  dbarity  bequests  be  paid  In  full,  l^e  valuation  placed  upon  the 
estate  by  Uie  executors  was  less  than  $300,000.  Held,  that  the  codldl  re- 
llemd.  the  diarftable  beoneats  from  abatement,  and  they  ahonld  be  paid 
in  full  as  provided  ttaweby. 

[Ed.  Mote.— E\}r  cases  In  point,  see  Cent  Dig.  vol.  49,  WlUa.  |  2102.] 

3.  Save. 

Testator,  in  the  second  paragraph  of  his  will,  made  certain  charitable 
bequests,  and  the  seventh  imragraph  gave  a  stun  to  bis  executors  in  trust 

to  pay  the  Income  to  his  brother-in-law  during  life,  and  upon  the  latter's 
death  the  trust  fund  to  become  a  part  of  the  residuary  estate,  which  was 
not  given  to  charities.  In  pnmgraph  8  of  the  will,  one  of  the  executors 
was  given  a  l^cy,  and  by  the  second  codicil  the  same  person  was  given 
an  additional  sum.  Paragraph  10  of  the  will  provided  that  the  legacies 
mentioned  in  the  preceding  paragraphs  sbould  be  paid  In  full  only  In  case 
the  total  estate,  as  valued  by  the  executors,  amounted  to  $300,000,  and  In 
case  it  was  valued  at  Ins  the  legacies  should  abate  prcqiwrtionally ;  but 
the  third  codlcU  directed  all  the  charity  bequests  to  be  paid  in  full.  Eeld, 
that  the  gift  to  his  brother-in-law  should  abate,  as  well  as  the  gift  In  the 
eighth  paragraph  to  the  executor,  they  both  preceding  the  tenth  para- 
graph ;  but  the  second  gift  to  the  executor  made  by  the  second  codicil 
should  not  abate. 

[Ed.  Mote.— For  cases  in  point,  see  Gent.  Dig.  vol.  40.  Wills.  I  Z102.} 

4.  Same— "Spbcipio  Leqaot"— Gitt  of  Insubanoe  Potior. 

A  bequest  of  life  Insurance  of  a  specified  amount  in  a  company  named 
Is  a  "spedflc  legacy,"  which  carried  with  it  the  gift  of  all  Its  accretions. 

[Kd.  Note.— For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp 
6000-6604;  vol.  8,  p.  7803.] 

5.  Same— iHTEBEST  oh  Bequests— Time  op  Cohputatiok. 

Interest  on  legacies  runs  from  one  year  after  the  Issuance  of  letters 
testamenta^,  and  Is  not  deferred  until  the  date  of  valuatl<m  of  the 
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estate  required  by  th«  will  to  be  made  by  tlie  encntora,  wMCh  was  not 
made  by  them  until  the  time  ot  their  filing  of  tlw  account  and  petition  tn 
proceedings  for  distribution. 
[Ed.  Note^For  caae«  In  point  see  Gent  Dig.  vol.  49,  WUls,  H  1849- 

1865.] 

Application  for  the  construction  of  the  will  of  Louis  Gans,  deceased^ 
on  the  final  accounting  of  the  executors.  Will  construed,  and  mode 
of  distribution  directed. 

Ferdinand  Kurzman  (Abraham  L.  Gutman,  of  counsel),  for  ex- 
ecutors. 

Everett  V.  Abbott,  for  residuary  legatees. . 

Melville  H.  Cane,  for  Joseph  Cans  and  other  legatees. 

James  M-.  Chapman,  for  Ada  H.  Merdian. 

Harry  G.  Hecht,  for  Louis  Gans,  Jr. 

Gherardi  Davis,  special  guardian. 

Stroock  &  Stroock,  for  Montefiore  Home  for  Chronic  Invalids. 
Hoadley,  Lauterbach  &  Johnson,  for  Mt.  Sinai  Hospital  and  He- 
brew Benevolent  &  Orphan  Asylum  Society. 

BECKETT,  S.  In  this  accounting  proceeding,  a  construction  of  the 
■will  is  necessary  in  order  that  a  decree  may  be  made  directing  distribu- 
tion. Objections  were  in  the  first  instance  filed  to  the  account  of  the 
executors,  but  they  were  thereafter  withdrawn.  Counsel  representing 
the  various  parties  in  interest  have  fully  presented  by  brief  and  oral 
argument  their  theories  as  to  the  questions  of  construction  involved. 
The  will  of  the  testator  is  dated  July  17,  1902.  From  its  text  it  is  evi- 
dent that  it  was  prepared  with  the  skill  of  a  legal  mind.  Ferdinand 
Kurzman,  Esq.,  is  one  of  the  subscribing  witnesses  thereto,  and  the 
two  executors  who  qualified,  who  are  the  accounting  parties  here,  are 
John  Frankenheimer,  Esq.,  and  Edward  A.  Merdian.  Attached  to  the 
■will  are  five  codicils,  ranging  in  date  from  November  20, 1902,  to  Janu- 
ary 15,  1904.  It  is  equally  evident  that  these  five  instruments,  which 
are  in  testator's  handwriting,  were  prepared  by  a  layman.  In  them 
legal  phraseology  has  been  discarded,  but,  nevertheless,  the  language 
is  clear,  terse,  and  precise.  There  are  no  attestation  clauses  attached 
to  any  of  the  codicils.  All  six  of  the  instruments  were  admitted  to 
probate  on  or  about  December  7,  1904.  By  the  terms  of  the  will, 
paragraph  marked  "second,"  the  testator  bequeaths  to  the  Montefiore 
Home  for  Chronic  Invalids,  in  the  city  of  New  York,  the  sum  of 
$25,000,  and  follows  such  legacy  in  the  same  paragraph  by  more  than 
15  other  charitable  bequests,  following  which,  from  paragraph  marked 
"third"  to  paragraph  marked  "ninth,"  inclusive,  he  makes  various  be- 
quests, and  then  provides  as  follows : 

"Tenth.  I  expressly  declare  that  the  legacies  mentioned  in  the  preceding 
paragraphs  of  my  will  shall  be  paid  in  full  only  in  case  my  total  estate  as 
\-aloed  by  my  executors  shall  amount  to  three  hundred  thousand  dollars, 
and  in  case  my  estate  shall  be  valued  by  my  executors  at  less  than  three 
hundred  thousand  dollars,  then  the  legacies  hereinbefore  mentioned  shall  abate 
proporUonately." 

The  accounting  executors,  the  petition  filed  in  this  proceedu^t 
allege,  in  paragraph  6,  that  it  was  impossiUe  to  value  the  estate  under 
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this  power  in  the  will  until  the  assets  had  been  realized  upon  and  all 
the  debts  and  claims  against  the  estate  had  been  paid  and  all  adminis- 
ration  expenses  discharged,  and  that  thereupon  they  valued  the  same 
at  $258,000.  Upon  the  argument  an  itemization,  loiown  as  "Exhibit 
A,"  the  mathematical  correctness  of  which  was  conceded,  was  submit- 
ted on  consent,  wherein  it  was  shown,  among  other  things,  how  the  ex- 
ecutors arrived  at  the  valuation  of  $358,129.60,  and  it  there  appeared 
that  this  result  was  attained  by  the  deduction  in  part  of  items  as  fol- 
lows: The  amount  of  schedule  C,  being  amount  of  administration 
expenses,  $21,411.73,  and  commissions,  estimated  in  accordance  with 
calculations  disclosed  in  the  exhibit,  $6,810.72.  But  the  testator,  by 
paragraj^  "tenth"  of  his  will,  provided : 

"In  case  my  total  estate  as  valued  by  my  ezecators  •  •  •  and  In 
case  my  estate  shall  be  valued  by  my  executors  at  less  than  three  hun- 
dred thomand  dollars,  then  the  l^actee  hereinbefore  mentioned  shall  abate 
in'(^rtionateIy." 

I  think  when  the  testator  said  "total  estate"  he  meant  his  gfross 
estate  after  payment  of  his  own  just  debts,  and,  inasmuch  as  the  ex- 
ecutors have  chosen  the  time  of  the  accounting  as  their  day  of  ex- 
ercise of  their  power  of  valuation,  I  see  no  justification  in  the  ex- 
clusion of  the  two  items  above  mentioned.  I  will  make  a  construc- 
tion that  the  valuation  of  the  estate  shall  be  $286,352.06,  instead  of 
$268,129.60. 

By  the  terras  of  the  third  codicil,  dated  July  1,  1903,  the  testator 
provided  as  follows : 

"I  hereby  direct  that  all  my  charity  bequests  shall  l>e  paid  In  full;  the  In- 
heritance tax  shall  be  paid  by  my  estate.  I  glre  and  bequeath  to  Monteflore 
Home  of  the  City  of  New  York  the  sum  of  twenty-flve  hundred  doLlars  In 
addition  to  the  amount  given  in  my  last  will  and  testament" 

The  various  charitable  institutions  now  appearing  urge  the  construc- 
tion that  by  the  terms  of  this  codicil  all  of  the  charitable  bequests 
prior  to  paragraph  "tenth"  of  the  will,  which  provides  for  an  abate- 
ment under  conditions  which  have  eventuated,  are,  by  the  terms  of 
this  codicil,  relieved  from  such  abatement  and  should  be  paid  in  full 
pursuant  to  the  terms  of  this  codicil.  In  my  opinion  they  are  correct 
in  such  contention.  I  have  examined  the  original  codicil  still  on  fil^ 
in  this  office.  It  is  evidently  written  by  the  testator  himself  on  hi> 
business  letter  head,  and  I  see  nothing  in  the  text  of  the  instrument 
which  militates  against  such  construction.  On  the  contrary,  the  other 
charitable  bequests  made  in  the  first  and  third  codicils  all  tend  to 
indicate  that  the  purpose  and  intention  of  the  testator  were  that  such 
charitable  provision  as  he  set  up  in  his  testamentary  papers  were  to 
be  paid  in  full 

By  paragraph  marked  "seventh"  of  the  will,  the  testator  provided 
that  the  sum  of  $10,000  should  be  given  to  his  executors  in  trust  to  paj* 
the  net  income  thereof  to  his  brother-in-law,  Louis  Gans,  Jr.,  during 
his  life,  and  upon  his  death  the  said  trust  fund  "shall  become  a  part 
of  my  residuary  estate";  it  appearing  that  the  residuary  estate  by 
paragraph  marked  "eleventh"  of  the  will  is  not  given  to  charities, 
and,  further,  diat  this  provision  is  in  nowise  modified  by  the  codicils. 
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I  am  of  the  opinion  that  this  legacy,  like  all  the  others  preceding  para- 
graph "tenth"  of  the  will  (except  the  charitable  bequests),  abates 
pursuant  to  said  last-mentioned  paragraph. 

By  paragraph  "eighth"  of  the  will,  the  accounting  executor,  Ed- 
ward A.  Merdian,  is  given  a  legacy  of  $2,000  which,  under  like 
reasoning  abates.  By  the  second  codicil,  Mr.  Merdian  is  given  the 
sum  of  $5,000  "in  addition  to  the  sum  left  to  said  Edward  A.  Merdian 
in  my  last  will  and  testament."  In  my  opinion  his  $5,000  bequest  in 
the  codicil  does  not  abate,  but  should  be  paid  in  full. 

By  the  fifth  codicil,  testator  gave  to  his  brother  "Joseph  Gans  my 
life  insurance  of  ten  thousand  dollars  in  the  Manhattan  Life  Insur> 
ance  Company  of  the  City  of  New  York."  It  appeared  that  he  never 
owned  a  policy  in  the  Manhattan  Life  Insurance  Company,  but  he 
had  at  the  time  of  his  death  a  $10,000  policy  in  the  Mutual  Life  In- 
surance Company.  I  am  of  the  opinion  that  said  last-named  policy 
was  a  specific  legacy  bequeathed  by  the  testator  to  his  said  brother, 
and  that  it  carried  with  the  gift  all  of  its  accretions. 

The  special  guardian,  in  his  carefully  prepared  report,  requests  of 
the  court  that  the  remainder  interest  of  his  ward,  Camilla  K.  Kerekes, 
should  be  specifically  set  forth  in  the  decree  to  be  entered  in  this  pro- 
ceeding, which  reasonable  request  I  understand  the  attorneys  for 
the  executors  agree  to  and  the  decree  may  so  provide.  The  special 
guardian  also,  and  various  of  the  attorneys  for  interested  parties, 
urge  that  the  various  legacies  should  bear  interest.  It  was  contended 
upon  the  argument,  especially  by  the  counsel  for  the  residuary  leg- 
atees, that  the  date  of  the  running  of  interest  upon  the  legacies  was 
deferred  until  the  date  of  the  valuation,  which  the  executors  have  vol- 
untarily placed  as  at  the  time  of  their  filing  of  the  account  and  peti- 
tion in  this  proceeding;  but  I  cannot  agree  with  that  theory,  and  it 
seems  to  me  that  the  weight  of  authority  clearly  indicates  that  interest 
on  legacies  shall  run  from  one  year  after  the  issuance  of  letters  tes- 
tamentary. Accordingly,  I  am  of  the  opinion  that  all  legacies  to  be 
paid  in  full,  and  the  unabated  portions  of  such  legacies  as  abate  must 
draw  interest  from  December  IS.  1905.  Matter  of  Oakes,  19  App. 
Div.  192,  45  N.  Y.  Supp.  984 ;  Matter  of  Erving,  103  App.  Div,  500, 
92  N.  Y.  Supp.  1109. 

A  decree  conforming  to  the  above  construction  may  be  entered  upCHi 
notice  to  all  the  parties  who  have  appeared  in  the  proceeding. 


1.  EWMICII.E— Mabeied  Woman— Domicile  of  Hubbard. 

A  married  woman,  without  groundB  for  divorce  or  separation,  lav- 
ing lived  with  her  husband  for  many  years  In  Pennsylvania,  could  not  ac- 
quire a  separate  legal  domicile  In  Mew  York. 

[Ed.  Note.— For  cases  In  point,  see  Ceaat  Dig.  vol.  17.  DnnlcU^  {  25.] 

2.  Dkscbnt  and  Distbibutiom  — Hubbakd  abd  Wrrs  —  Domicilk  or  Wim— 

What  Law  Govebnb. 

Wbere  a  married  woman,  after  bavli^  lived  wlHi  her  bosband  In  Penn* 
i^vanla  tor  many  yean,  Yrttboat  bavlng  groimda  for  MparatlfMi  or  dl- 
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Torce,  left  him  and  moved  to  New  Tork,  Vfhere  she  died  a  montb  later, 
the  law  of  Pennsylvania  must  sovem  the  distzlbntloii  of  her  estate;  she 
being  8tm  a  resident  of  that  state. 

Judicial  settlement  of  the  accounts  of  Emma  J.  Bushbey  and  others, 
as  executors  of  the  will  of  Mary  F.  Phelps,  deceased.  EKvision  de- 
creed. 

Harry  R.  Lewis  (Frank  W.  Stevens,  of  counsel),  for  executors. 
Chauncey  Rogers  (William  Martin,  of  counsel),  for  contestant  Dyer 
Phelps. 

CROSBY,  S.  By  stipulations  made  in  open  court  the  several  par- 
ties interested  in  this  matter  have  eliminated  all  questions  from  the 
case  except  these  two,  viz. :  First,  whether  as  a  matter  of  fact  Mary 
F.  Phelps  intended  to  change  her  residence  from  Columbus,  Penn.,  to 
Jamestown,  N.  Y.,  on  or  about  April  1,  1905 ;  and,  second,  whedier 
as  a  matter  of  law  such  intent,  coupled  with  her  actual  removal  to 
Jamestown  and  her  continued  stay  there  till  her  death  on  May  13, 
1905,  could  operate  to  give  her  a  residence  separate  from  her  husband, 
who,  it  is  conceded,  lived  all  the  time  in  Pennsylvania. 

Let  us  take  up  the  proposition  of  law  first.  The  learned  surrogate 
of  Monroe  county  has  recently  declared  in  effect  that  the  very  last 
vestige  of  woman  s  slavery  is  at  last  swept  away;  that  a  woman,  with- 
out a  divorce  or  separation  from  her  husband,  and  without  grounds 
for  a  separation  or  divorce,  indeed  without  any  excuse  or  reason  accept 
that  she  wills  it,  may  acquire  a  legal  as  well  as  an  actual  residence 
separate  and  apart  from  her  husband.  Matter  of  Walker,  54  Misc. 
Rep.  177,  105  N.  Y.  Supp.  890.  I  am  not  prepared  to  go  that  length. 
It  is  a  matter  for  pride  that  our  state  has  gone  so  far  toward  emancipat- 
ing woman  from  her  former  condition.  It  is  no  longer  safe  for  her 
husband  to  beat  her  with  a  rod  of  the  size  of  his  thumb  or  smaller. 
She  is  now  considered  a  human  being  separate  and  distinct  from  her 
husband.  She  is  a  legal  entity  in  and  of  herself.  She  has  all  the 
|H*operty  rights  that  her  husband  could  have.  She  may  even  sue  her 
husband  in  an  action  on  contract,  and  be  sued  by  him.  All  these  re- 
forms have  been  brought  about  by  the  several  married  woman's  acts, 
not  one  of  which  has  gone  too  far  in  recognizing  the  rights  of  woman 
in  her  person  and  property.  But  there  is  still  an  excellent  reason  why 
a  woman  should  not  be  allowed  to  choose  her  own  residence  in  another 
state  or  county  from  that  of  her  husband  without  at  least  having 
grounds  for  le^al  separation  or  divorce  from  him;  or,  if  she  is  to 
be  given  that  right,  then  the  husband's  right  in  that  regard  should  be 
made  subservient  to  her  wish  in  order  that  the  home,  tibe  foundation 
of  society,  may  have  a  local  habitation,  without  which  it  is  but  a  name, 
and  meaningless  at  that.  Either  the  husband  or  the  wife  must  have 
the  final  say  in  the  matter  of  where  their  home  is  to  be;  and,  so 
long  as  the  husband  is  burdened  with  the  responsibility  of  feeding  and  ' 
clothing  the  family,  the  wife,  and  children,  that  very  responsibility 
ought  to  carry  with  it  the  authority  to  determine  the  location  where 
his  toil  will  earn  its  best  reward  for  their  benefit.  No  statute  ought 
to  rep^  the  laws  of  nature.  Man,  1^  reason  of  his  superior  physical 
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strength  and  the  fact  that  he  does  not  bear  the  children,  must  ever 
be  one  to  bear  arms  in  war,  and  upon  him  must  always  fall  the  re- 
sponsibility of  providing  for  the  family.  The  burden  of  his  responsibil- 
ity is  the  secret  of  his  authority.  And  the  Legislature  has  not  intend- 
ed to  go  so  far  as  to  say  that  he  shall  be  responsible  for  the  care  and 
maintenance  of  one  who  owes  him  no  allegiance  whatever.  If,  in  ad- 
dition to  all  her  conceded  rights,  woman  may  now  Select  her  own  home 
and  domicile,  it  is  hard  to  see  where  she  has  a  single  duty  to  perform 
for  the  one  who  becomes  a  disorderly  person,  under  the  Penal  Code, 
the  moment  he  neglects  or  refuses  to  earn  her  living  for  her  by  the 
sweat  of  his  brow.  If  we  have  emancipated  woman  to  the  extent 
claimed  by  the  executors  herein,  the  process  of  emancipating  man 
ought  now  to  begin.  A  careful  examination  of  the  various  married 
woman's  acts  will  disclose  that  the  sanctity  and  unity  of  the  home  has 
never  been  invaded. 

There  is  no  evidence  in  this  case  that  Mrs.  Phelps  had  any  grounds 
for  a  separation  or  a  divorce.  She  and  Mr.  Phelps  had  lived  t(^ether 
as  man  and  wife  for  many  years.  They  were  old  people.  They  had 
had  their  differences,  and  it  is  conceded  that  up  to  within  43  days 
of  Mrs.  Phelps'  death  they  had  managed  to  live  together  as  man 
and  wife  in  spite  of  them.  It  is  hard  to  believe  that  Mrs.  Phelps  in 
her  old  age  and  in  her  last  sickness  ever  intended  to  leave  her  husband 
because  of  weaknesses  she  had  endured  so  long.  The  evidence  shows 
his  weakness  for  drink,  and  his  insistence  that  gin  would  cure  all 
her  ills  as  it  had  cured  his.  But  there  is  no  evidence  of  any  serious 
breach  between  Mr.  and  Mrs.  Phelps,  or  of  any  cause  for  a  breaking 
up  of  the  family.  I  maintain  that  under  those  circumstances  she 
could  not  have  ac(^uired  a  separate  legal  residence  from  him,  even 
assuming  that  she  intended  so  to  do.  Hunt  v.  Hunt,  73  N.  Y.  317, 
28  Am.  Rep.  129;  O'Dea  v.  O'Dea,  101  N.  Y.  36,  4  N.  E.  110; 
Jones  V.  Jones,  8  Misc.  Rep.  662,  30  N.  Y.  Supp.  177;  Atherton  v. 
Atherton,  156  N.  Y.  129,  49  N.  E.  933,  40  L.  R.  A.  291,  63  Am.  St. 
Rep.  650;  Hammond  v.  Hammond,  103  App.  Div.  437,  93  N.  Y. 
Supp.  1. 

On  the  question  of  Mrs.  Phelps'  intention  as  to  residence,  the  evi- 
dence is  conflicting.  I  think  the  weight  of  the  evidence  is  in  favor  of 
the  contention  that  she  did  not  intend  to  change  her  residence  from 
Pennsylvania  to  Jamestown,  and  so  I  find.  At  least,  there  is  enough 
conflict  to  bring  the  case  within  the  rule  that,  where  there  are  conflict- 
ing declarations  of  a  change  of  residence,  then  the  residence  must  be 
considered  to  remain  unchanged.  Plant  v.  Harrison,  36  Misc.  Rep. 
649,  74  N.  Y.  Supp.  411. 

The  division  of  the  estate  of  the  testatrix,  therefore,  must  be  made 
on  the  basis  that  she  was  a  resident  of  the  state  of  Pennsylvania  at 
the  time  of  her  death ;  and  a  decree  may  be  prepared  accordingly  by 
the  executors.  Costs  and  disbursements  will  be  taxed  and  allowed 
when  decree  is  ready,  and  an  opportunity  will  be  given  the  various 
interests  to  be  heard  on  the  question  of  costs. 
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(Surrogate's  Court,  Cattaraugus  County.   Ifay,  1908.) 


L  Wells— CoRSTEOcnoN—SuBBOGATE's  Jubisdiction. 

Code  Civ.  Proc.  $  2624.  provides  that,  where  the  validity,  construction, 
or  effect  of  a  testamentary  disposition  of  personal  property  eontalued  in 
the  will  of  a  resident  of  the  state  to  put  In  issne  before  the  surrogate,  be 
moBt  determine  the  questton  on  rendering  a  decree.  Held,  that  where  a 
vUI  relates  to  both  real  and  personal  property  and  the  disposition  of  both 
Is  Inseparably  connected,  the  surrogate  is  authorized  to  construe  the  pro- 
visions of  the  will  on  an  application  for  probate,  but  only  so  far  as  they 
relate  to  the  personal  estate. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  49,  Wills,  S  523.] 

2.  Saux— GONSTBUonon— Life  Estate— Powers. 

Testator  devised  and  bequeathed  to  his  wife  for  life  the  use  and  con- 
trol of  all  his  estate,  real  and  personal,  with  power  to  use,  for  her  own 
use  and  to  support  testator's  children,  so  much  of  the  principal  as  she 
should  elect  to  use  "In  all  respects  the  same  as  though  said  estate  and 
property  were  ber  own  Individual  estate."  T^tator  also  gave  his  widow, 
as  executrix,  power  to  sell  the  real  and  personal  property,  and  at  ber 
death  bequeatlied  the  property  remalnli^  to  his  children  then  living. 
Held,  that  the  widow  took  a  life  estate  only  wltb  power  to  use  tbe  prin- 
cipal. 

[Ed.  Note.— For  cases'  In  point,  see  Cent  Dig.  vol.  49.  Wills,  H  1418- 
14S0.] 

Application  for  the  probate  of  the  will  of  Henry  J.  Davis,  deceased, 
and  to  construe  the  will.  Granted. 

Fred  C.  Ryder,  for  petitioner. 

Charles  E.  Congdon,  special  guardian,  in  pro.  per. 

DAVIE,  S.  The  will  of  the  decedent,  bearing  date  February  20, 
1903,  now  presented  for  probate,  contains  the  following  provision : 

"Second.  I  give,  devise  and  bequeath  unto  my  wife.  Caroline  Davis,  the  en- 
tire use  and  oontrol  of  all  my  property  and  estate,  both  real  and  personal,  and 
of  every  name,  nature  and  description  during  the  period  of  her  natural  life; 
with  full  power  to  her,  to  use  from  the  principal  of  my  estate  for  her  own 
use  and  beneflt  and  for  tbe  benefit  and  support  of  auy  or  all  of  my  children, 
■o  much  ttaoreof  as  she  shall  elect  so  to  use.  In  all  respects  the  same  as  though 
■aid  estate  and  property  were  ber  own  Individual  estate. 

"Any  and  all  of  my  said  property  and  estate,  left  at  the  death  of  my  said 
wife  and  hot  used  or  expended  by  her  under  the  powers  contained  in  the  last 
foregoing  provisions  of  this  will,  I  give,  devise  and  bequeath  unto  such  of 
my  children  as  shall  be  liring  at  the  death  of  my  wife,  to  be  divided  between 
such  children  equally,  share  and  share  alike. 

"For  the  purpose  of  tbe  management  of  my  said  estate  and  carrying  out  the 
provisions  of  this  will  I  do  hereby  fully  authorize  and  empower  my  executrix 
to  sell  and  convey  any  and  all  real  estate  of  which  I  may  die  seized  and  pos- 
sessed and  to  execute  proper  deed  or  deeds  of  conv^ance  thereof  as  fully  and 
with  like  power  and  effect  as  I  might  do  if  living  and  to  sell  and  convey  snch 
real  estate  whenever  and  at  any  time  she  may  elect  so  to  do,  also  with  power 
to  sell  and  dispose  of  my  personal  property  at  any  time  she  may  elect. 

"Lastly,  I  hereby  appoint  my  wife,  Caroline  Davis,  executrix  of  this,  my  last 
will  and  testament;  hereby  revoking  all  former  wl1lBl[>y  me  made." 

No  controversy  arises  in  regard  to  the  testamentary  capacity  of  the 
testator,  nor  in  relation  to  the  formal  execution  of  the  will;  but  the 
executrix  and  l^atee,  Caroline  Davis,  asks  for  a  construction  of  the 
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clause  of  the  will  above  quoted,  under  the  provisions  of  section  2624 
of  the  Code,  claiming  that  such  provisions  give  her  the  absolute  and 
unrestricted  title  to  and  ownership  of  all  the  property,  real  and  per- 
sonal, of  which  the  decedent  died  possessed.  Some  oi  the  children  of 
the  testator  are  minors,  appearing  in  this  proceeding  by  their  special 
guardian,  claiming  that  under  the  provisions  of  the  will  the  widow 
takes  simply  a  life  estate,  with  the  power  of  using  such  portion  of  the 
principal  as  may  be  necessary  for  her  support  and  mamtenance  and 
for  the  maintenance  of  the  children,  and  that  the  reversion  goes  to  the 
children  of  the  testator,  share  and  share  alike. 

The  first  question  relates  to  the  jurisdiction  of  the  Surrogate's  Court 
to  construe  this  provision,  inasmuch  as  it  relates  to  both  real  and  per- 
sonal estate.  The  provisions  for  the  disposition  of  tiie  real  estate  are 
inseparable  from  those  relating  to  the  personal  property.  By  the 
phraseology  of  the  will  the  two  species  of  property  are  commingled, 
and  the  provisions  for  their  disposition  relate  alike  to  each ;  and  it  is 
apparent  that  the  Surrogate's  Court  possesses  no  power  to  construe 
the  will,  in  connection  with  probate,  so  far  as  it  relates  to  the  real  es- 
tate. Does  this  intermingling  of  the  two  by  the  disposing  clauses  of 
the  will  deprive  the  surrogate  of  the  jurisdiction  to  make  construction 
in  relation  to  the  personal  estate.  Section  2624  of  the  Code  provides 
tliat: 

"If  a  party  expressly  puts  to  Issue,  before  the  anrrogate,  the  validity,  con- 
■structlon,  or  effect  of  any  disposition  of  personal  property,  contained  In  the 
will  of  a  resident  of  the  state,  executed  within  the  state,  the  surrogate  must 
determine  the  queetitm  upon  rendering  a  decree.** 

This  provision  relates  exclusively  to  proceedings  for  probate,  and, 
while  there  are  many  instances  where  the  Surrogate's  Court,  as  a  nec- 
essary incident  to  distribution, .  possesses  quite  extended  powers  to 
construe  a  will  upon  judicial  settlement,  such  incidental  powers  do  not 
extend  to  proceedings  for  probate. 

In  the  Matter  of  Shrader,  63  Hun,  36,  17  N.  Y.  Supp.  273,  where 
the  provisions  of  the  will  were  similar  to  those  above  quoted,  Mc- 
Comber,  J.,  in  the  opinion  says : 

"In  this  case  there  Is  no  dlspoeltlon  of  personal  property,  except  as  It  is 
connected  with  the  di^wsttlon  of  the  real  estate  of  the  testatrix.  It  would  be 
impossible  to  separate  the  dieinsltlon  of  the  personal  property  from  that 
made  of  the  real  estate.  They  are  essentially  connected,  and  not  s^iaratile. 
The  sum^te  himself  finds  that  the  will  Is  one  of  both  real  and  personal 
iiroperty,  and  he  attempts  to  make  no  restriction  of  his  constructioa  so  as  to 
confine  it  to  the  disposition  made  of  the  personal  property  alone.  But  we  are 
of  the  opinion  under  this  section  of  the  Code,  and  under  the  common-law  limi- 
tations of  the  powers  of  Surrogate's  Court,  that  the  surrogate  had  no  Jurisdic- 
tion to  make  a  construction  of  this  will,  or  pass  upon  the  validity  of  any  of 
Its  parts,  because  there  was  no  disposition  of  personal  ^oper^  independent 
of  and  separable  from  the  disposition  of  the  real  estate." 

If  this  decision  were  the  only  one  bearing  upon  this  question  of 
jurisdiction,  we  might  readily  apply  it  to  the  case  under  consideration, 
but  a  little  investigation  shows  a  variety  of  authority  upon  this  sub- 
ject. In  Matter  of  Morgenstern,  9  Misc.  Rep.  198,  30  N.  Y.  Supp. 
215,  it  was  said  that  on  proceedings  for  accounting  the  Surrogate's 
Court  might  construe  a  provision  like  the  one  under  consideration,  and 


Sur.  Ct.) 


IN  BE  DATIS'  WILL. 


267 


that,  by  several  well-considered  cases,  this  power  was  applicable  to 
probate  proceedings.  In  Matter  of  Afarcial  (Surr.)  15  N.  Y.  Supp. 
S9,  the  surrogate  asserted  jurisdiction  on  protKite  to  construe  the  pro- 
visions of  a  will  relating  to  both  real  and  personal  estate.  The  con- 
clusions reached  in  the  Marcial  Case  were  applied  in  Matter  of  Smith 
(Surr.)  18  N.  Y.  Supp.  174.  In  Matter  of  tampson,  23  Misc.  Rep. 
198,  49  N.  Y.  Supp.  576,  the  surrogate  claimed  jurisdiction  to  construe 
the  will  so  far  as  it  related  to  personal  estate,  but  not  as  to  the  real 
estate.  In  that  case  the  estate  consisted  of  about  $400,000  personal 
and  $125,000  real,  and  all  thereof  was  given  to  Yale  College  upon  cer- 
tain trust  conditions,  aside  from  $35,000.  In  Matter  of  Austin,  35 
Afm.  Div.  279,  65  N,  Y.  Supp.  62,  it  was  distinctly  held  that  where  a 
will  relates  to  botfi  real  and  personal  estate,  and  the  disposition  of  both 
are  inseparaUy  connected,  a  surrogate  has  jurisdiction,  under  section 
2624  of  the  Code,  to  give  a  construction  to  the  will.  In  that  case  the 
clause  under  consideration  was  as  follows : 

*'A11  tbe  rest,  residue  and  remainder  of  my  estate,  real  and  personal,  I  give 
and  devise  to  my  execotors  hereinafter  named.  In  tmst,  for  tbe  following 
purposes,  to  receive  the  rents  and  profits  of  the  real  estate  (If  any)  and  the 
Interest  of  the  personal  estate,  and  to  pay  and  appropriate  the  same  for  the 
sni^rt,  education  and  maintenance  of  my  grandchildren,  during  the  lifetime 
of  said  grandchUdrrat  and  upon  the  decease  of  said  grandchildren  I  give,  be- 
qneath  uid  devise  the  same  to  the  legal  belrs  of  said  grandchildren." 

In  the  opinion  in  the  case  last  cited  Goodrich,  P.  J.,  says; 

"Our  attMitlon  has  been  called  to  Matter  of  Shrader,  63  Hun,  36,  17  N.  T. 
Supp.  273.  in  which  the  General  Term  of  the  Fifth  Department  held  that 
where  a  will  relates  to  both  real  and  personal  property,  and  tbe  dispositions 
of  both  were  inseparably  connected,  the  surrogate  had  not  Jurisdiction,  under 
section  2624  of  the  Code  of  Civil  Procedure,  to  'make  a  construction  of  the 
will  or  pass  upon  the  validity  of  any  of  its  parts.'  With  this  decision  we  can- 
not agree,  as  it  is  in  direct  conflict  with  tbe  decision  of  tiie  Court  of  AiK>eal8 
In  Matter  of  Kellum,  50  N.  T.  298." 

In  the  Kellum  Case  the  court  points  out  the  distinction  between  the 
effects  of  probate  so  far  as  the  will  relates  to  real  estate  and  as  to  per- 
sonal property.  Rapallo,  J.,  in  the  opinion  says : 

"A  will  may  be  proved  at  one  and  the  same  time,  both  as  to  real  and  per- 
sonal property.  The  effect  of  the  probate  differs,  however,  as  to  each  class 
of  property.  Ae  to  the  real  estate,  the  probate  Is  not  conclusive  either  as  to 
the  validity  or  due  execution  of  the  will ;  but  in  respect  to  dispositions  of 
personal  property  contained  In  a  will  the  rule  Is  different.  Its  admission  to 
probate  as  a  will  of  personal  property  Is  conclusive  as  to  its  validity  uutll 
such  probate  be  reversed  on  appeal  or  revok«d  by  the  surrogate.  In  tbe  man- 
ner provided  by  the  statute,  or  the  will  be  declared  void  by  a  competent  tri- 
bunal." 

The  conclusion  reached  in  the  Austin  Case  above  cited  does  not  dis* 
regard  this  distinction.  It  is  to  the  effect  that  the  surrc^te  may  con- 
strue a  will,  so  far  as  it  relates  to  personal  estate,  although  not  as  to 
real  estate,  even  where  the  disposing  provisions  of  the  two  classes  of 
property  are  one  and  inseparable.  No  reason  is  apparent  why  this 
should  not  be  done.  The  construction  of  the  terms  of  the  will  relat- 
ing to  the  personal  estate  in  no  manner  affects  the  disposition  of  the 
real  estate  or  the  rights  or  remedies  of  any  person  entitled  to  the  same, 
llie  representative  of  the  estate  as  a  matter  of  expediency  should  know 
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at  the  earliest  possible  period  in  the  administration  his  rights  and  ol 
gations  in  regard  to  the  personal  estate.   The  statute  therefore  gi 
the  representative  or  any  other  party  interested  in  the  estate  the  ri| 
to  ask,  in  connection  with  probate,  for  a  construction  of  any  ambigui 
or  uncertain  provision  relating  to  personal  estate.    To  this  extent 
surrogate  has  jurisdiction.    Farther  than  this  no  jurisdiction  exi: 
because  of  the  radical  difference  in  the  effect  of  probate  upon  real  j 
personal  estate,  as  above  pointed  out.    The  determinations  reached 
the  Austin  Case  are  much  more  logical,  more  in  harmony  with  the 
parent  purpose  and  intent  of  the  statute  (section  2624,  Code)  and  m 
conducive  to  expeditious  administration  of  the  personal  estate  thar 
the  rule  laid  down  in  the  Shrader  Case  above  referred  to.    It  will 
cordingly  be  held  in  this  case  that  the  surrMrate  has  jurisdiction 
construe  the  provisions  of  the  will  quoted,  so  far  as  they  relate  to 
personal  estate,  and  no  further. 

In  testamentary  construction  the  intention  of  the  testator  should 
ascertained  and  effectuated  as  far  as  possible.   It  is  entirely  appar 
from  the  phraseology  employed  that  the  testator  in  this  case  did 
intend  to  make  an  absolute  and  unqualified  gift  of  all  his  estate  to 
wife.    The  first  paragraph  of  the  portion  of  the  will  quoted  clea 
gives  the  wife  a  life  estate  in  both  the  real  and  personal  estate, 
addition  to  such  life  estate,  she  is  also  given  the  power  to  use  si 
portion  of  the  corpus  of  the  estate  as  might  be  required  for  the  purp 
es  therein  specified.    The  words,  "in  all  respects  the  same  aS"  thoi 
said  estate  and  property  were  her  own  individual  estate,"  were 
designed  to  change  the  life  estate,  created  by  the  first  paragraph, 
an  absolute  and  unqualified  estate.    They  were  evidently  used  by 
testator  to  give  to  the  wife  a  wide  discretion  in  the  exercise  of 
power  over  the  corpus  of  the  estate.    In  Matter  of  Hunt,  Si  A 
Div.  159,  82  N.  Y.  Supp.  538,  the  provision  of  the  will  under  o 
sideration  was  as  follows : 

"I  give  and  bequeath  to  my  wife,  Ruth  Hunt,  the  Income  of  all  my  est 
both  real  and  personal,  wheresoever  It  may  be  situated  or  located  and  as  m 
of  the  principal  as  she  thinks  proper  fur  her  support  and  for  the  care  \\t 
she  shall  give  to  our  son  Chauucey,  with  the  privilege  to  dispose  of  the  i 
estate  If  my  wife  thinks  best  to  do  so." 

Upon  the  decease  of  the  wife,  the  residue  of  the  estate  was  given 
trustees  for  the  support  of  the  son ;  and,  upon  the  death  of  the  wid 
and  of  the  son,  the  remainder  was  given  absolutely  to  the  persons  v 
were  named  such  trustees.  It  was  held  that  this  provision  of  the  v 
did  not  confer  upon  the  widow  of  the  testator  absolute  title,  if  she  chi 
to  accept  it,  to  all  the  testator's  estate ;  but  that  the  income  and 
much  of  the  principal  as  she  thought  proper  were  both  given  to  her 
the  specific  purposes  mentioned  in  the  will,  to  wit,  for  the  support 
herself  and  son.  This  decision  was  affirmed  upon  appeal  to  the  Co 
of  Appeals,  179  N.  Y.  570,  72  N.  E.  1143,  and  is  so  nearly  para 
to  the  one  under  consideration  that  other  citations  are  unnecessa 
The  decree  to  be  entered  in  this  proceeding  will  contain  a  provis: 
construing  the  portion  of  the  will  quoted  as  giving'  to  the  widow  1 
use  during  life  of  all  testator's  estate,  both  real  and  personal,  and. 
addition  thereto,  the  right  and  power  of  using  so  much  of  the  coil 
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of  the  estate  as  she  deems  proper  for  her  own  support  and  the  main- 
tenance of  the  children,  and  that  the  residue  of  the  estate,  whatever  it 
might  be,  should  {Miss,  under  the  provisions  of  the  residuary  clause, 
Tiz.: 

"Unto  Bach  of  my  children  as  shall  be  Urlng  at  the  death  of  xaj  wlfe^  to  be 
divtded  between  each  chUdreu  equally." 


1.  PAKENT  AND  CHILD— IiEABIUTr  TOB  GOODS  FCBNISHBD  OHlLP— NEOPSITIBe. 

Before  a  recovery  can  be  had  of  a  father  for  goods  furolshed  hts 
minor  son  without  his  consent  or  direction,  It  must  be  shown  the  articles 
were  a  necessity  to  the  son,  and  that  the  father  refused  to  furnish  them. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  tMg.  vol.  87,  Parent  and  Child, 
SS  36-45.] 

2.  Sake— CoNDinonAL  Pbouisb  to  Fat. 

Goods  not  necessary  being  furnished  a  minor  without  his  father's 
consent  or  direction,  the  father  Is  not  liable  therefor;  any  subsequent 
promise  of  his  to  do  so  being  conditioned  on  the  son  doing  something 
that  he  did  not  do. 

Appeal  from  Justice  Court. 

Action  by  John  T.  Loucks  against  James  R.  Dutcher.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed. 

John  P.  Little,  for  appellant 
James  McCall,  for  respondent 

BURRELL,  J.  The  complaint  is  against  James  R.  Dutcher,  as 
the  father  of  Charles  Dutcher,  a  boy  about  19  years  of  age  at  the  time 
the  goods  were  furnished,  to  recover  for  necessaries  furnished  by  the 
plaintiff  to  the  son  of  defendant.  The  necessaries  consisted  of  a  suit 
of  clothes  and  an  overcoat,  in  all  of  the  value  of  $30;  the  suit  of 
clothes  being  purchased  in  the  month  of  June,  1902,  and  the  overcoat 
in  the  fall  of  the  same  year.  Both  purchases  were  made  by  the  son, 
Cliarles  Dutcher,  and  charged  on  plaintiff's  books  of  account  to  him. 
The  complaint,  which  was  verified  by  the  plaintiff,  allies,  among 
other  things,  in  substance,  that  the  son  was  tiien  in  a  destitute  condi- 
tion without  physical  means  or  ability  of  providing  himself  with  such 
necessary  articles  of  clothing,  and  that  the  defendant  well  knew  the 
fact,  and  that  during  the  year  1903  the  plaintiff  furnished  said  infant 
son  with  clothing  necessary  for  the  Ufe  of  said  infant  at  that  time  of 
year,  which  necessaries  of  life  the  defendant  had  neglected  and  re- 
fused to  furnish. 

There  is  no  question  but  that  the  son  had  the  clothing,  and  that  the 
same  were  charged  to  him,  and  not  to  the  father.  It  also  appears 
that,  when  he  purchased  a  part  of  the  clothing,  the  son  was  about  to 
start  out  on  the  road  with  a  picture  show,  and  that  the  fotiier  desir- 
ed his  said  son  to  stay  at  home  and  attend  school  and  graduate.  There 
is  no  proof  before  me  that  at  any  time  this  young  man  was  in  a  des- 
titute condition,  or  that  he  did  not  have  suitable  clothing,  or  that  this 
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clothing  was  "necessary  to  save  his  life,"  or  that  there  was  any  re- 
fusal on  tiie  part  of  the  father,  this  defendant,  to  furnish  him  nec- 
essary and  -  comfortable  clothing  at  any  time.  Before  the  plaintiff 
can  recover  in  an  action  of  this  kind  on  tiie  theory  of  having  fur- 
nished necessaries  to  the  infant,  he  must  show  that  the  articles  fur- 
nished were  a  necessity  to  the  infant,  and  that  the  father  refused  to 
furnish  them.  There  is  an  absolute  failure  in  this  case  to  show  that 
the  son  was  not  well  supplied  at  the  time  of  such  purchases,  or  that 
there  was  any  neglect  on  the  part  of  the  father.  Parents  of  children 
have  the  right  to  say  what  clothing  they  shall  wear,  and  they  have 
a  right  to  judge  as  to  what  they  can  afford  by  way  of  clothing  for 
their  children  as  well  as  what  is  reasonable  and  necessary  for  their 
health  and  comfort.  It  appears  in  the  evidence  that  at  one  time  the 
father  had  directed  the  plaintiff  not  to  sell  his  son  more  goods  and 
charge  them  to  him  without  a  written  or  verbal  order  from  the  fa- 
ther. This  direction  seems  to  have  been  heeded  by  the  plaintiff,  who 
charged  these  goods  in  controversy  to  the  infant  son. 

In  order  for  the  plaintiff  to  recover,  it  was  necessary  to  show  the 
necessity  of  the  articles  furnished  and  the  neglect  or  refusal  of  the 
parent  to  furnish  them.  Van  Valkinburgh  v.  Watson,  13  Johns.  480, 
7  Am.  Dec.  395;  Chilcott  v.  Trimble,  13  Barb.  502;  Smith  v.  Church, 
5  Hun,  lOa;  Goodman  v.  Alexander,  28  App.  Div.  227,  50  N.  Y. 
Supp.  884.  "A  father  is  not  liable  for  articles  of  clothing  furnished 
his  minor  child  without  his  consent,  in  the  absence  of  any  proof  that 
he  neglected  to  supply  such  child  with  clothing  necessary  and  proper 
for  his  condition  in  life."  Clinton  v.  Rowland,  24  Barb.  634,  In  the 
case  at  bar  the  evidence  shows  that  when  he  purchased  the  overcoat 
he  had  another  short  overcoat,  and  he  testified  as  follows: 

"I  had  two  overcoata,  had  all  I  wanted.  I  had  the  overcoat  I  remember  of 
aud  had  all  I  needed.  I  had  another  short  overcoat  Went  away  in  the  spring. 
AVas  away  three  months.  What  I  earned  outside  I  had  myself.  I  always 
bad  comfortable  clothes." 

The  evidence  shows  conclusively  a  sale  to  the  infant,  and  that  the 
father  knew  nothing  of  the  transaction. 

It  is  claimed,  however,  on  the  part  of  the  plaintiff,  that  the  defend* 
ant  subsequently  agreed  to  pay  this  account,  and  that  the  plaintiff  by 
virtue  of  such  agreement  recharged  these  goods  on  his  books  to  the 
defendant.  There  was  a  time  later,  when  the  defendant  had  a  talk 
with  his  son,  it  was  some  time  after  he  left  the  show  business,  and 
the  defendant  testifies  that  he  told  his  son  "if  he  would  finish  school 
he  would  arrange  his  matters,"  and  the  defendant  had  also  a  con- 
versation with  the  plaintiff,  in  which  he  asked  the  plaintiff  how  much 
his  son  was  owing  him.  The  evidence  shows  that  the  defendant  nev- 
er agreed  to  pay  this  account  unless  the  son  would  go  to  school  and 
finish,  or  graduate.  This  the  son  did  not  do.  There  is  no  proof  that 
the  situation  ever  arose  by  which  the  defendant  was  bound  to  pay 
this  account  by  virtue  of  any  agreement  testified  to,  or  by  reason  of 
any  promise  to  pay  as  alleged  by  the  plaintiff.  When  the  plaintiff 
sold  these  goods,  he  sold  them  to  the  son,  no  doubt  having  in  mind 
the  direction  of  the  father  not  to  charge  them  to  him  without  an  or- 
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der,  and  knowing  that  the  father  would  not  pay,  and  the  plaintiff 
thus  sold  these  goods  at  his  peril,  taking  his  chances  of  getting  his 
pay  later  on.  As  the  son  failed  to  pay,  there  is  later  an  attempt  to 
make  the  father  liable. 

There  being  to  my  mind  an  absence  of  proof  sufficient  to  create  any 
liability  on  the  part  of  the  defendant,  the  judgment  appealed  from 
should  be  reversed,  viih  costs. 

Orda%d  accordingly. 


(50  MttcL  Rep.  289.) 

MANN  T.  GRISWOLD  et  al. 
(City  Coart  of  New  York,  Trial  Term.   May,  100&) 

1,  Bbokxbs— Action  fob  Couuissions— Issues  and  Pboof. 

Where  a  complaint  for  broker's  commlBSloiiH  against  two  defendants,  al- 
l^:ed  tbat  they  employed  him  to  procure  a  tenant  for  certain  premiseB. 
and  that  he  procured  a  tenant  willing  and  ready  to  lease  the  premises 
for  an  agreed  period  and  at  an  agreed  rental,  be  could  not  recover  on 
prottf  that  be  was  employed  by  <me  of  the  defendants  to  procure  a  tenant 
to  enter  into  a  lease  conditional  on  a  defeasance  of  a  lease  made  by  the 
other  defendant  before  the  consummation  of  any  agreement  between  the 
pn^MMsed  tenant  and  the  defendant  who  employed  the  broker. 

2.  Saicb— Pbbfobmaitce  of  CToimACT. 

To  entitle  a  broker  employed  to  procure  a  toiant  fOr  real  estate  to 
commissions,  he  must  n^tlate  an  agreement  for  a  lease  which  his  prin- 
cipal can  perform. 

Action  by  Samuel  Mann  against  Margaret  D.  Griswold  and  another. 
To  recover  broker's  commissions  for  leasing  real  property.  Complaint 
dismissed. 

Joseph  GanSf.for  plaintifif. 

Griggs,  Baldwin  &  Rerce  (Martin  Conboy,  of  counsel),  for  de- 
fendants. 

McAVOY,  J.  Upon  the  allegations  of  the  complaint  that  the  de- 
fendants, Margaret  D.  Griswold  and  James  R.  Griswold,  employed 
the  plaintiff  to  procure  a  tenant  of  the  premises  No.  84  Hester  street, 
New  York,  of  which  the  defendants  were  owners  tmder  a  tenancy 
upon  the  part  of  one  of  a  life  estate  and  the  remainder  in  the  other, 
that  the  said  plaintiff  procured  a  tenant  who  was  willing  and  ready  to 
enter  into  an  agreement  of  lease  of  the  premises  in  question  for  an 
agreed  period  and  at  an  agreed  rental,  and  that  the  defendants  refused 
to  make  such  a  lease  with  the  proposed  tenant  so  produced,  the  plaintiff 
seeks  a  recovery,  when  his  proof  is  that  one  of  the  defendants,  to  wit, 
Margaret  D.  Griswold,  now  Wise,  employed  the  plaintiff  to  procure  a 
tenant  of  the  premises  and  at  the  time  of  employment  represented  and 
stated  to  him  that  her  interest  in  the  estate  was  not  complete  enough 
to  effectuate  a  valid  lease  of  the  entire  freehold,  but  that  her  father, 
the  other  defendant,  was  a  tenant  in  common  with  her  of  the  life  estate, 
and  that  it  would  be,  of  course,  necessary  to  procure  his  agreement 
and  consent  to  the  proposed  new  leasehold,  that  thereafter  (it  being 
apparent  that  the  defendant  James  R.  Griswold  had  entered  into  a 
lease  of  his  share  of  the  premises,  and  had  thereby  rendered  himself 


Digitized  by 


^2  112  NBW  TORK  SUPPLBUBNT  (City  Ct. 

ud  146  New  Tork  Btat«  R«portar 

unable  to  enter  into  the  arrangement  re^rding  the  lease  of  his  interest 
which  the  defendant  Margaret  Griswold  had  attempted)  it  is  claimed 
that  the  defendant  Margaret  D.  Griswold  continued  the  negotiations 
with  the  plaintiff  with  a  view  to  having  the  proposed  lessee  procured 
by  the  plaintiff  enter  into  a  lease,  conditional,  apparently,  although 
such  is  not  proven,  upon  a  defeasance  of  the  leasehold  made  by  the 
defendant,  James  R.  Griswold,  prior  to  the  procuring  of  tiie  proposed 
lessee,  or  at  least  before  the  consummation  of  any  agreement  with 
him  upon  behalf  of  the  defendant  Margaret  D.  Griswold. 

I  do  not  think  that  such  a  cause  of  action  can  be  sustained  under  the 
pleadings  as  they  stand.  If  any  action  lies  against  Margaret  D.  Gris- 
wold, it  is  apparently  not  the  one  alleged  in  the  complaint  as  now 
drawn.  The  agreement  sought  to  be  shown  with  Margaret  D.  Gris- 
wold is,  in  effect,  a  novation;  and,  even  though  the  person  which  it 
is  claimed  was  procured  upon  her  behalf  was  the  same  person  orig- 
inally procured  to  take  the  lease,  that  is  not  showing  a  cause  of  action 
secundum  allegata  et  probata.  The  view  of  the  court,  however,  upon 
the  merits  is  not  unsustained  by  authority.  The  Court  of  Appeals  in 
Crombie  v.  Waldo,  137  N.  Y.  129,  32  N.  E.  1042,  declared  that,  where 
real  estate  brokers  were  employed  by  a  defendant  to  procure  a  lease  of 
certain  real  estate  owned  by  the  defendant,  and  negotiated  an  agree- 
ment for  a  lease,  the  terms  of  which  she  could  not  perform,  nor  could 
she  enforce  it  against  the  other  party  even  though  the  agreement  of 
lease  was  actually  executed,  there  was  not  sufficient  to  sustain  a  re- 
covery for  commissions.  It  was  said  that  to  earn  commissions  it  was 
necessary  to  procure  either  a  valid  lease  or  a  valid  agreement  for  a 
lease.  Even,  therefore,  upon  the  theory  that  the  defendant  Margaret 
D.  Griswold  alone  is  liable  for  commissions  here  sought  to  be  chai^d, 
and  granting  that  the  allegations  of  the  pleadings  would  sustain  a  judg- 
ment agfainst  her  for  such  commissions,  upon  the  merits,  it  is  difficult 
to  see  how  the  plaintiff  can  recover  when  it  is  not  shown  that  either  a 
valid  lease  was  executed  or  procured  through  his  efforts  as  the  procur- 
ing cause  or  that  a  valid  agreement  for  a  lease  which  could  be  car- 
ried out  was  so  procured. 

The  complaint  must,  therefore,  be  dismissed  as  against  both  defend- 
ants. 
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(60  Misc.  Rep.  350.) 

BTBNB  et  al.  T.  LATHBOP,  SHBA  ft  HDNWOOD  CO.  et  aL 

{Supreme  Conrt,  Special  Term,  Allegany  Oounty.   September  1,  1908.) 

BntOTAit  OF  O&uoa— EknoT  or  TsursnB  or  JmisDionon. 

Wbeve  action  waa  beRun  In  tbe  state  conrt,  and,  after  iBsnance  of  a 

temporary  injonction  procured  by  plaintiffs  giving  a  bond,  as  required  by 
Code  Civ.  Proc.,  the  cause  was  removed  to  the  federal  conrt,  and  there 
decided  for  defendants,  the  state  conrt  to  which  the  cause  was  never  re- 
manded has  no  Jurisdiction  to  grant  a  motion  under  section  628  for  a 
reference  to  ascertain  the  damages  sustained  by  reason  of  the  injunction, 
whether  this  be  considered  a  proceeding  In  the  action  or  an  Independent 
q)ecial  proceeding,  It  being  In  any  case  an  Incident  of  the  action  and  in 
aid  of  Its  final  determination  ;  and  Ber.  St  V.  8.  I  620  (TT.  S.  Comp.  St 
1901,  pp.  B0S-31Q.  providing  that  after  certain  steps  for  removal  the  state 
court  shall  "proceed  no  further  In  auch  suit,"  and  it  being  necessary  for 
a  conrt  to  exercise  the  powers  under  section  623  that  it  have  Jnri8dictl(m 
of  the  parties  and  the  subject-matter  oi  the  litigation. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  42.  Bemoval  of 
Causes,  8  206.] 

Action  by  Elizabeth  ML  Byrne  and  others  against  the  Lathrop,  Shea 
&  Kenwood  Company  and  others.  Defendants  move  for  a  reference 
to  ascertain  damages.  Motion  denied. 

J.  Henry  Metcalf,  for  the  motion. 
Frank  S.  Blair,  opposed. 

WHEELER,  J.  This  is  a  motion  on  the  part  of  the  defendants  for 
an  order  directing  a  reference  to  ascertain  the  damages  sustained  by 
the  defendant  Lathrop,  Shea  &  Kenwood  Co.  by  reason  of  a  pre- 
liminary injunction  granted  in  this  action,  pursuant  to  the  provisions 
of  section  623  of  the  Code  of  Civil  Procedure.  This  action  was  orig- 
inally begun  in  the  Supreme  Court  of  this  state,  and  a  preliminary  in- 
juncti(m  obtained  by  the  plaintiffs,  and  upon  the  procuring  of  such 
injunction  a  bond  was  given  by  the  plaintiffs,  as  required  by  the  Code, 
and  served  with  the  injunction  order  and  the  summons  and  complaint. 
Thereafter  one  of  the  codefendants  removed  the  cause  into  the  United 
States  Circuit  Court  for  the  Western  District  of  New  York  upon  the 
ground  of  diversity  of  citizenship.  The  injunction  was  subsequently 
vacated  and  dissolved  by  the  Circuit  Court.  Issue  was  joined,  and 
plaintiffs'  complaint  was  thereafter  dismissed,  and  judgment  entered 
in  favor  of  the  defendant  Lathrop,  Shea  &  Hen  wood  Qnnpany.  La- 
thrc^.  Shea  &  Henwood  Company  then  moved  in  the  federal  court  to 
assess  the  dtunages  sustained  by  reason  of  the  granting  of  the  injunc- 
ticHi  by  making  a  motion  in  the  Circuit  Court  similar  to  the  motion 
here  made  under  section  623  of  the  Code  of  Civil  Procedure.  The 
plaintiffs  appeared  by  counsel  and  a  referee  was  appointed,  who  took 
the  proofs  of  the  defendant.  The  principal  item  of  damages  proven 
was  counsel  fee  incurred  by  the  defendant  on  the  motion  to  dismiss 
the  injunction,  and  expenses  of  counsel  incurred  by  reason  of  the  in- 
junction having  been  granted.  The  defendant  thereafter  applied  to 
the  federal  court  for  leave  to  withdraw  the  proceedings  for  tiie  assess- 
ment of  damages  in  the  federal  court,  and  the  application  to  discontin- 
ue was  granted  and  an  order  accordingly  entered.  These  proceedings 
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were  thereupon  instituted  in  this  court.  The  plaintiffs  oppose  the  pro- 
ceedings and  the  granting  of  any  order,  contending  that  by  the  re- 
moval of  the  cause  into  the  federal  court  the  state  court  lost  all  juris- 
diction of  the  matter,  and  is  therefore  without  power  to  make  any 
order  in  the  premises,  and  that  the  defendants'  relief,  if  any,  must  be 
had  in  a  proceeding  in  the  federal  court  such  as  that  first  instituted, 
or  by  a  common-law  action  upon  the  bond.  The  defendant,  on  the 
other  hand,  contends  that  this  is  not  a  proceeding  in  the  action,  but 
an  independent  special  proceeding  given  by  the  0>de  of  Civil  Proce- 
dure, and  that  it  may  notwithstanding  the  removal  of  the  cause  to  the 
federal  court  maintain  the  proceeding  in  the  state  court,  where  the 
bond  was  originally  filed. 

It  is  not  disputed  that  the  action  has  never  been  remanded  to  this 
court,  and  the  sole  question  presented  at  this  time  is  whether  this  court 
has  jurisdiction  to  entertain  the  motion.  It  is  well  established  that  the 
federal  court  had  ample  jurisdiction  and  authority  to  assess  the  dam- 
ages, if  any,  on  the  bond  referred  to  in  the  moving  papers.  In  the 
case  of  Russell  v.  Farley,  105  U.  S.  433,  26  L.  Ed.  1060,  where  an  in- 
junction bond  was  given  in  the  state  court,  and  the  cause  was  thereafter 
removed  to  the  federal  court,  the  right  of  the  federal  court  to  assess 
damages  in  a  proceeding  in  the  action  was  fully  discussed,  and  the 
power  of  the  court  to  determine  such  damages  in  such  a  proceeding 
was  affirmed  as  one  of  the  incidents  of  a  court  of  equity.  The  practice 
and  principle  of  thus  ascertaining  the  damages  resulting  from  the 
granting  of  injuncti(»is  is  further  discussed  and  affirmed  in  the  case 
of  Tyler  Mining  Co.  v.  Last  Chance  Mining  Co.,  90  Fed.  15,  32  C. 
C.  A.  498.  In  the  case  of  Lea  v.  Deakin  (C.  C.)  13  Fed.  516,  the  court 
intimates  it  is  the  better  practice  to  assess  damages  caused  by  the  is- 
suance of  an  injunction  bond  rather  than  compel  the  injured  party 
to  resort  to  an  independent  action  at  law.  In  the  case  of  Coosaw  Min- 
ing Co.  V.  Farmers'  Mining  Co.  et  al.  (C.  C.)  51  Fed.  107,  the  court 
said: 

"There  can  be  do  question  that  the  court  can  either  decide  tor  itself  what 
damages,  If  any,  should  be  given  on  the  dissolution  of  an  Injunction,  secured 
by  a  bond  given  under  Its  order,  or  It  can  deliver  the  bond  to  the  defendants 
for  the  purpose  of  a  suit  thereon  In  a  court  of  law.  This  court  would  never 
send  the  bond  for  suit  in  another  Jurisdiction,  and  In  very  rare  cases  would  It 
send  the  t>ond  before  a  Jury.  The  suit,  from  Its  Inception,  Is  In  this  court. 
The  conduct  of  the  parties  Is  always  under  Its  supervision.  The  diaracter  of 
the  qneotlons  Inndved,  and  the  ease  or  difficulty  In  reaching  a  condoslMi  up- 
on them,  can  nowhere  be  as  well  known  as  In  the  court  which  heard,  consider- 
ed, and  decided  them.  The  court  also  can  determine  whether  any  further 
proceedings  are  necessary ;  and  may  content  Itself,  after  fixing  costs  on  the 
complainant,  with  an  order  that  no  further  damages  can  be  recovered  against 
it.  Rnasell  v.  Farley,  105  U.  S.  446,  26  L.  Ed.  1060." 

We  therefore  conclude  that  the  federal  court  has  the  jurisdiction 
and  power  to  determine  the  defendants*  damages  by  a  proceeding  in 
that  court  or  may  if  it  sees  fit  deliver  the  bond  to  be  sued  on  in  an  ac- 
tion at  c(Mnmon  law,  which  action,  of  course,  may  be  prosecuted  in  any 
court  having  jurisdiction  of  the  parties. 

The  question,  however,  remains  whether  the  jurisdiction  of  the  fed- 
eral court  to  assess  damages  by  a  reference  or  inquiry  in  that  court 
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excludes  the  right  of  the  state  court  where  the  action  was  originally 
instituted  from  maintaining  a  similar  proceeding  under  the  authority 
of  section  623  of  the  Code  of  Civil  Procedure.  We  are  of  the  opinion 
that,  when  this  cause  was  removed  into  the  federal  court,  this  court 
lost  all  right  to  proceed  under  section  623  to  assess  the  defendants' 
damages.  Section  3  of  the  act  of  1875  (Act  March  3,  1875,  c.  137,  18 
Stat.  470,  amended  by  Act  March  3,  1887,  c.  373,  24  Stat.  552,  and 
Act  Aug.  13, 1888,  c.  866,  25  Stat.  433 ;  section  629,  Rev.  St.  U.  S.  [U. 
S.  Comp.  St.  1901,  p.  510])  provides,  among  other  things,  that,  after 
a  petition  and  bond  for  removal  has  been  filed,  it  shall  be  the  duty 
of  the  state  court  to  accept  such  petition  and  bond  and  proceed  no 
further  in  such  suit,  and  the  said  copy  being  entered  as  aforesaid  in 
said  Circuit  Court  of  the  United  States,  the  cause  shall  then  proceed 
in  the  same  manner  as  if  it  had  been  ori^ally  commenced  in  said  cir- 
cuit" Section  4  of  said  act  further  i»*ovides  ^at : 

**A1*  tKHUli,  nndertaklngs  or  aecnrlty  ^ven  by  dther  party  In  such  salt  prior 
to  Its  removal,  shall  raoaln  valid  and  effectual  notwithstanding  said  removal ; 
and  all  InJonctkHW,  orders  and  other  proceedtngs  had  In  aodi  suit  prior  to  its 
removal,  shall  remain  In  full  force  and  effect  until  dissolved  or  modified  by 
the  court  to  which  such  suit  shall  be  removed." 

The  state  court  could  therefore  from  the  time  of  the  removal  "pro- 
ceed no  further  in  the  suit."  Upon  the  removal  the  bond  given  in  this 
case  was  returned  to  and  became  a  part  of  the  records  of  the  federal 
court.  But  the  defendant  argues  that  this  proceeding  is  not  a  pro- 
ceeding in  the  suit,  but  an  independent  proceeding,  that  this  action  was 
determined  by  the  judgment  rendered  m  the  federal  court  dismissing 
the  complainants'  bill,  and  ended  the  action,  and  that  a  proceeding 
under  section  623  to  assess  damages  on  an  injunction  bond  is  a  special 
proceeding,  and  constitutes  no  part  of  the  action,  and  defendants* 
counsel  cites  Lawton  v.  Greene,  64  N.  Y.  326,  in  support  of  his  con- 
tention. That  was  a  proceeding  under  section  222  of  the  old  Code 
identical  with  the  provisions  of  section  623,  Code  Civ.  Proc.  That 
case  does  not  decide  ;the  question  involved  in  this  motion,  but  simply 
decided  to  what  extent  sureties  were  liable  upon  an  injunction  bond 
there  given.  In  the  course  of  the  opinion  rendered  in  mat  case  Judge 
Church  did  say: 

"I  think  the  learned  judge  erred  In  assuming  that  this  proceeding  was  a 
proceeding  In  the  action.  The  action  was  at  an  end.  Final  Judgment  had  been 
entered  therein.  The  reference  was  had  In  pursuance  of  section  222  ot  the 
Code  requiring  an  ondertakiiv  to  be  given  upon  granttog  an  injunctton,  and 
providing  (or  aecortalnlng  the  damages  reference  or  othrawlse  as  the  coort 
shall  de^e.  These  proceedings  constituted  no  part  of  the  action.  The  sec- 
tion of  the  Code  referred  to  was  adopted  as  a  substitute  for  the  thlrty-flrst 
rule  of  the  Court  of  Chancery.  Until  the  mie  was  adopted  the  court  had  no 
power  to  award  damages  against  a  person  for  an  injury  occasioned  by  an 
injnnctlon,  even  though  it  was  determined  In  the  action  that  the  party  wa» 
not  entitled  to  It" 

The  remarks,  were  largely  obiter,  but  it  cannot  in  any  event  be  claim- 
ed for  them  that  they  hold  to  the  doctrine  that  a  proceeding  to  assess 
damages  on  an  injunction  bond  can  be  entertained  by  the  court  where 
the  action  has  been  removed  to  another  court  On  the  other  hand,  in 
the  case  of  Wilson  v.  Dreyer,  65  App.  Div.  249,  72  N.  Y.  Supp.  578,  it 
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was  held  that  a  motion  for  the  appointment  of  a  referee  to  ascertain 
the  damages  sustained  by  reason  of  an  injunction  granted  in  an  action 
brought  in  Queens  counly  must  necessarily  be  made  upon  notice  and 
be  entitled  in  the  action,  and  that  under  the  provisions  of  section  769 
of  the  Code  of  Civil  Procedure  such  motion  must  be  made  in  the 
judicial  district  where  the  original  action  was  brought.  The  court, 
among  other  things,  said : 

"We  ore  of  the  opinion  that  this  is  a  motion  In  the  action  within  the  mean- 
ing and  Intent  of  the  proTislona  of  the  Code  heretofore  quoted." 

Whether  we  deem  this  a  proceeding  in  the  action  or  in  the  nature 
of  a  special  proceeding  it  seems  to  us  quite  immaterial.  Such  a  pro- 
ceeding is  an  incident  of  the  action,  and  in  aid  of  the  final  determina- 
tion and  disposition  of  the  rights  of  the  parties  growing  out  of  the 
litigation  in  which  the  injunction  bond  was  given.  The  provisions  of 
section  623  of  the  Code  of  Civil  Procedure  were  enacted,  and  the  rules 
of  the  old  Court  of  Chancery  were  adopted  upon  the  theory  that  the 
court  by  reason  of  the  penden<^  of  the  action  and  the  presence  of  the 
parties  before  the  court  had  junsdiction  to  do  complete  justice  between 
all  parties ;  that,  when  litigants  came  before  the  court  asking  the  ex- 
ercise of  its  equitable  powers  to  grant  an  injunction  pendente  lite,  it 
had  the  right  to  impose  conditions  on  which  such  injunctions  should 
be  granted  and  to  exact  a  bond  for  the  payment  of  damages  suffered 
by  the  party  enjoined  in  case  it  should  be  finally  determined  the  party 
procuring  the  injunction  was  not  entitled  to  it,  and  as  an  incident  to 
the  power  of  exacting  a  bcmd  on  granting  an  injunction  to  determine 
and  assess  the  damages  sustained.  Discussing  this  question  in  the 
case  of  Russell  v.  Farley.  105  U.  S.  433,  445,  26  L.  £d.  1060,  Mr. 
Justice  Bradley  said: 

"But,  upon  a  careful  examinatl<ni,  we  are  not  satisfied  that  they  famish 
any  sood  authority  for  dteaffirmlng  the  poww  of  the  court  having  powoBrion 
of  the  case,  in  the  absence  of  any  statute  to  the  cmtrary,  to  have  the  dam> 
ages  asaeesed  under  its  own  direction.  This  Is  the  ordinary  course  In  the 
Court  of  Chancery  In  England,  by  whose  practice  the  courts  of  the  United 
States  are  governed,  and  seems  to  be  in  accordance  with  sound  principle.  Hie 
Imposition  of  terms  and  conditions  upon  the  parties  before  the  court  Is  an 
incident  to  Its  Jurisdiction  over  the  case;  and,  having  possession  of  the  iinrln- 
clpal  case,  It  Is  fitting  that  It  should  have  power  to  dispose  of  the  incidents 
arising  thereto,  and  thus  do  complete  Justice,  and  put  an  end  to  further  liti- 
gation. We  are  Inclined  to  think  that  the  court  has  this  powor,  and  that  It 
Is  an  Inherent  power,  whidi  does  not  depend  on  any  provision  In  tlie  bond 
that  the  party  shall  abide  by  such  order  as  the  court  may  make  as  to  damages 
<whlch  is  the  usual  formula  lu  England),  nor  on  the  existence  of  an  express 
law  or  rule  of  conrt  (as  adopted  in  some  of  the  states)  that  the  damages  may 
be  ascertained  by  reference  or  otherwise,  as  the  court  may  direct;  this  be- 
ing a  mere  appendage  to  the  principal  provision  requiring  a  bond  to  be  taken, 
and  not  conferring  the  power  to  take  one.  or  to  deal  with  It  after  It  has  been 
taken.  But,  whilst  the  court  may  have  <we  do  not  undertake  to  decide  that  it 
has)  the  power  to  assess  ttie  damages,  yet  if  it  has  that  power,  it  is  in  its 
discretion  to  exercise  It,  or  to  leave  the  parties  to  an  action  at  law.  Ko  doubt 
In  many  cases  the  latter  course  would  be  the  more  suitable  and  convoilent 
(me." 

It  is  to  be  observed  that  the  rule  seems  to  proceed  upon  the  theory 
that  the  court  has  jurisdiction  of  the  parties  and  of  the  subject-matter 
of  the  litigati(M],  and  hy  reason  of  that  jurisdiction  has  the  inherent 
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equitable  power  to  do  complete  justice.  It  was  in  aid  of  this  power 
that  the  Legislature  saw  fit  to  embody  the  practice  theretofore  exercis- 
ed by  courts  of  e<]^uity  into  the  section  of  the  Code  relied  on  here.  But, 
in  order  to  exercise  the  powers  therein  given  to  assess  damages,  the 
action  must  be  pendit^  or  have  been  brought  in  the  court  which  under- 
takes to  assess  the  damages;  and  it  must  have  jurisdiction  of  the 
parties  to  the  action.  It  cannot  be  assumed  that  the  Legislature  intend- 
ed a  court  to  exercise  the  right  to  assess  damages  except  in  cases 
where  it  had  itself  rendered  judgment.  It  cannot  and  should  not  as- 
sume to  assess  damages  in  any  case  or  action  not  actually  pending 
before  it  or  decided  by  it  and  where  parties  were  not  before  the  court 
When  this  case  was  removed  into  the  federal  court,  this  court  was 
ousted  of  any  jurisdiction  over  the  parties  or  the  subject-matter  of  the 
litigation.  It  could  render  no  order  or  decree  binding  on  any  party 
to  the  action  or  connected  with  it.  That  jurisdiction  has  never  been 
restored,  and  we  are  of  the  opinion  when  the  cause  of  action  was  re- 
moved to  the  federal  court  the  right  and  authority  to  make  any  order 
or  decree  incidental  to  the  action  or  supplementary  to  it  was  gone. 
We  therefore  conclude  that  the  motion  must  be  denied.  This  doubtless 
still  leaves  to  the  defendants  the  right  to  sue  on  the  bond  in  an  action 
at  common  law.  What  the  rule  of  damages  would  be  in  such  a  case, 
whether  the  rule  prevailing  in  the  federal  courts  or  the  more  liberal 
<Mie  recognized  by  the  state  courts;  we  do  not  undertake  to  determine. 

The  defendants'  motion,  however,  is  denied,  with  $10  costs. 

So  ordered. 


(68  MlBC.  R«p.  326.)   

In  n  RTITTEB. 

Harrogate's  Court,  Kings  County.  May,  1908.) 

Wnxs— CoNSTS  ncnoH— Rbsidue— DisTHiBunoK . 

Testator  bequeathed  two  pecuniary  legacies  to -nieces  by  name  In  sep- 
arate paragraphs  of  his  will.  In  one  Instance  he  stated  that  the  legacy 
should  be  in  addition  to  the  legatee's  dlstrlbntlve  share  ot  testator's  re- 
siduary estate,  which  provision  was  omitted  from  the  bequest  to  the  other 
niece,  and  directed  that  the  residue  be  divided  equally  among  testator's 
nephews  and  nieces,  share  and  share  alike.  Held,  that  the  r^duary  es- 
tate should  be  equally  divided  among  all  the  nephews  and  nieces,  regard- 
less of  the  legacies. 

[Ed.  Note.— For  coses  in  point,  see  Cent.  Dig.  vol.  49,  Wills,  H  1279- 
1291.] 

Judicial  settlement  of  the  accounts  of  William  W.  Rutter,  as  ex- 
ecutor of  John  H.  Paul,  deceased.  Decree  for  distribution  of  the  resi- 
due among  all  testator's  nephews  and  nieces. 

Edo  E.  Mercelis,  for  accountant. 

Felix  H.  Levy,  for  James  H.  Hannahs,  general  guardian  of  Paul 
Hannahs. 

KETCHAM,  S.  In  the  will  requiring-  construction  there  are  two 
legacies  of  money  to  nieces  by  name,  which  are  contained  in  separate 
paragraphs.  In  one  instance  there  are  added  to  the  words  of  bequest 
the  following: 
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"Wblch  sum  Is  to  be  paid  to  her  [the  legatee]  In  addition  to  her  dlBtiibntlre 
share  hi  my  residuary  estate,  as  hereinafter  set  forth." 

In  the  case  of  the  other  niece  there  is  a  bequest  without  qualifying 
expression.  Later  in  the  will  there  is  a  gift  of  the  residue,  to  be  di- 
vided equally  among  the  testator's  nieces  and  nephews,  share  and 
share  alike. 

It  is  suggested  that,  because  in  one  case  the  specific  gift  to  a  niece 
was  expressly  declared  to  be  in  addition  to  her  share  under  the  residu- 
ary provision,  the  testamentary  intent,  derivable  from  the  absence  of 
such  declaration  as  to  the  other  niece,  is  that  the  second  niece  should 
not  share  in  the  residue,  and  should  be  limited  to  her  specific  gift.  The 
residuary  gift  comprehends  all  nieces,  and  the  exclusion  therefrom 
of  any  person  within  its  grammatical  description  would  to  that  degree 
be  a  violation  of  its  express  language.  Against  a  construction  giving 
full  effect  to  this  gift  there  is  no  affirmative  provision.  There  is  but 
the  intimation  to  be  deduced  from  the  absence,  in  the  case  of  one  of 
the  specific  legatees,  of  the  words  which  as  to  the  other  legatee  are 
used  in  abundant  and  unnecessary  caution  to  guard  and  save  her  rights. 
This  inference  cannot  override  the  precise  direction  touching  the  resi- 
due. Were  its  force  much  greater  than  any  which  can  be  assi^ed  to 
it.  the  ?ift  would  still  be  within  the  rule,  which  is  said  to  admit  of  no 
exception,  that: 

"When  an  Interest  is  girra  in  one  clause  of  a  will,  it  cannot  be  cut  down 
or  taken  away  by  raising  a  donbt  from  other  clauses,  but  can  only  be  impair- 
ed by  »pres8  words  or  by  a  clear  and  nndonbted  Implicatlou." 

This  canon  of  construction  is  clearly  applicable,  whether  the  lan- 
guage from  which  it  is  sought  to  cut  down  an  express  provision  pre- 
cedes or  follows  the  provision  in  question. 

Let  the  decree  provide  for  distribution  of  the  residue  equally  among 
all  the  nieces  and  nephews. 

Decreed  accordingly. 


(90  Misa  Bep.  82a) 

In  re  WEIR  et  al. 
(Surrogate's  Court,  Kings  County.    May,  1908.) 
Pastrbbshxp— Dissolution— Fish  Cafital— Pukohasi  of  InTEBBsr  of  Di- 

OKASEU  PABTNEB. 

A  partnership  agreement  between  father  and  son  provided  that,  In  the 
event  of  the  death  of  either,  his  wife  should  assume  all  the  privileges  and 
benefits  from  profits  or  otherwise  as  belonged  to  her  hucband.  On  the 
father's  death,  the  son,  exercising  an  option  secured  to  him  by  his  fath- 
er's wUl,  purdtiased  his  fatiier's  Interest  In  the  business,  except  real  es- 
tate whldi  was  used  therein.  HeJd,  that  the  son  by  such  purchase  took 
title  to  all  moneys  of  the  firm  and  accoimts  receivable  undivided  at  the 
date  of  the  father's  death,  and  that  the  father's  aecntor  was  therefore 
not  required  to  account  for  the  same. 

Judicial  settlement  of  the  accounts  of  James  Ebb  Weir  and  Margaret 
A.  Weir,  as  executors  of  the  last  will  of  James  Weir,  Jr.,  deceased. 
On  application  to  surcharge  the  executor's  accounts  with  the  cash  on 
hand  and  book  accounts  of  a  firm  of  which  decedent  was  a  member 
at  his  death.  Application  denied. 
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Swanstrom  &  Keyes,  for  executors. 

Joseph  M.  Belford,  for  Jessie  W.  Hawkins. 

Lloyd  M.  Howell,  for  Mabel  M.  Miller. 

Harry  S.  Cook,  special  guardian  for  Janet  R.  Weir,  infant 

KETCHAM,  S.  The  decedent  was  the  senior  member  of  a  firm 
in  which  his  son  was  his  only  partner.  The  articles  of  copartnership 
provided  that,  after  deducting  all  expenses  of  conducting  the  business, 
the  net  profits  should  be  divided,  in  certain  specified  proportions,  from 
time  to  time  as  might  be  agreed  upon ;  and  that,  in  the  event  of  the 
death  of  either  partner,  his  wife  should  "assume  all  the  privileges  and 
benefits  from  profits  or  otherwise  as  belonged  to  her  husband."  The 
will  of  the  decedent  provided  that  the  son  could,  at  his  option,  purchase 
all  the  right,  title,  and  interest  of  the  testator  in  the  business  of  the 
firm  at  a  specified  price,  but  that  the  subject  of  this  purchase  was  not 
to  include  the  real  estate,  obviously  meaning  real  estate  of  which  the 
decedent  died  seised  and  which  was  used  in  the  partnership  business. 
At  the  time  of  the  death  there  was  cash  in  bank  and  in  the  office,  be- 
longing to  the  firm,  which  had  not  been  divided  between  the  partners 
or  separated  in  any  way,  but  which  had  been  received  generally  in  the 
course  of  the  conduct  of  the  business  subsequently  to  the  last  division 
of  profits  prior  to  the  death  of  the  decedent.  At  the  same  time  the 
firm  had  accounts  receivable.  The  surviving  partner,  with  the  widow 
of  the  deceased,  have  since  the  death  carried  on  the  business  under  the 
terms  of  the  copartnership  agreement,  and  the  widow  has  received 
certain  profits,  in  the  estimation  of  which  were  included  all  the  moneys 
of  the  firm  on  hand  at  the  date  of  the  death  of  the  decedent  and  all 
accounts  outstanding  at  that  time.  For  the  payment  of  these  profits 
the  surviving  partner  has  received  the  widow's  receipt  in  full,  and  it  is 
clear  that  there  is  an  absolute  accord  and  settlement  between  them. 
The  surviving  partner,  in  the  exercise  of  the  option  secured  to  him 
by  the  will,  has  purchased  the  interest  of  the  deceased  partner  by  an 
agreement  with  all  of  the  parties  in  interest. 

Upon  these  facts  the  questions  raised  are  stated  by  the  parties,  by 
stipulation,  as  follows:  Whether  the  estate  of  the  decedent  is  entitled 
to  share  in  the  money  and  book  accounts  in  the  hands  of  the  firm  and 
undivided  at  the  date  of  the  death,  or  whether  the  executor  was  right 
in  regarding  these  as  firm  assets  in  which  the  widow  of  the  decedent 
is  entitled  to  share  instead  of  the  decedent's  estate,  and,  further,  wheth- 
er or  not  in  any  event  these  assets  would  not  pass  to  the  surviving  part- 
ner under  his  purchase  of  the  decedent's  interest  in  the  business  in 
case  they  did  not  belong  to,  or  were  not  included  in,  the  widow's  share 
of  the  profits  of  the  business  as  provided  for  by  the  partnership  agree- 
ment. 

Clearly,  if  the  moneys  of  the  firm  and  its  accounts  receivable,  be- 
longing to  the  partner^p  at  the  time  of  die  death,  passed  to  the  sur- 
vivmg  partner  under  his  purchase,  the  other  questions  submitted  will 
not  reached.  If  the  surviving  partner  acquired  all  of  these  assets 
by  his  purchase,  the  executor  is  not  concerned  in  the  transfer  of  any 
part  of  them  to  the  widow,  whether  they  were  transferred  as  her  own 
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under  the  articles  of  copartnership  or  were  a  gift  to  her  of  that  wli 
was  his  own  under  the  purchase. 

As  to  the  moneys  of  the  firm  in  its  bank  or  in  its  cash  drawer, 
well  as  its  outstanding  accounts  receivable,  immediately  before 
death,  neither  partner  had  any  personal  or  exclusive  title.  The  utn: 
interest  which  they  had  was  held  by  them  in  common  as  partners  ; 
represented  merely  the  right  to  divide  and  separate  from  the  partr 
ship  stock  such  net  profits  as  might  be  ascertained  from  time  to  ti 
by  agreement.  In  the  meantime,  these  assets,  like  all  other  prope 
of  the  business,  constituted  by  one  undivided  fund.  Upon  the  de 
these  moneys  and  book  accounts  necessarily  passed,  like  all  the  pr 
crties  of  the  firm,  to  the  surviving  partner,  subject  to  his  duty  to 
count  to  the  legal  representatives  of  the  deceased'  partner,  not  for 
assets  in  specie,  but  tor  such  balance  as  might  be  ascertained  by 
counting.  Hence  both  before  and  after  the  death  of  the  senior  part 
the  only  relation  which  he  had  to  the  assets  now  in  dispute  was  ref 
sented  by  his  right  to  an  account  and  the  payment  to  him,  or  to  his 
tate,  of  whatever  might  be  ascertained  as  the  balance  thereof,  in  wh 
he  had  a  proportionate  share. 

The  provision  in  the  will  that  the  surviving  partner  might  purch 
all  the  right,  title,  and  interest  of  the  testator  in  the  business  of 
firm,  whether  judged  by  the  ordinary  meaning  of  the  language  empl 
ed  or  by  the  circumstances  under  which  the  testator  spoke,  contempl 
ed  a  sale  to  the  son  of  every  right,  title,  or  interest  which  was  in 
testator  before  his  death  or  in  his  estate  immediately  thereafter,  i 
by  the  purchase,  made  in  the  exercise  of  the  option,  the  surviv; 
partner  obtained  complete  title  to  all  the  assets  in  controversy. 

The  application  to  surcharge  the  accounts  of  the  executor  with 
amount  of  this  cash  on  hand  and  the  book  accounts  of  the  firm  at 
date  of  the  decedent's  death  is  denied. 


(59  MtBC.  Rep.  323.) 

In  re  ROBINSON'S  ESTATE  (two  caees). 

(Surrogate's  Court,  Kings  County.    May,  1908.) 

1.  AlTOBNKT  AND  ClIEMT— LlEN— EnFOBCEMENT— JUBISDICTIOIT. 

A  surrogate  has  no  Jurisdiction  to  ascertain  or  enforce  the  cotnmoD-l 
lien  of  former  attorneys  of  a  testamentary  trustee,  on  books  and  pflp 
allied  to  belong  to  him  as  trustee,  and  to  be  necessary  to  the  preparat 
and  settlement  of  his  account,  the  only  attorney's  ilen  which  can  be 
Justed  In  a  surrogate's  court  on  a  summary  application  being  ttte  Hen 
tabllshed  by  Code  Civ.  Proc.  8  66,  on  a  "client's  cause  of  action,  claim 
counterclaim  attaching  to  the  verdict,  report,  decision,  judgment  or  fi 
order"  in  the  client's  favor,  which  Hen  is  not  on  property  of  a  tangi 
and  chattel  nature,  but  la  limited  to  the  abstract  controversy  called 
cause  of  action. 

2.  CoNariTUTiONAi,  Law — Duk  Pbocess  op  Law— Depbivattoh  of  Pbopebtt 

Where  former  attorneys  for  a  testamentary  trustee  retained  his  bo* 
and  papers  to  secure  a  lien  for  services,  a  decree  of  the  surrognte.  ii 
proceeding  to  disallow  such  lien  ancillary  to  an  accounting,  would  be 
Jectlonable,  as  depriving  the  attorneys  of  their  property  without  due  [i 
cess  of  iaw,  whether  the  decree  was  absolute  or  conditioned  on  the  sui 
gate's  determining  the  lien. 
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Motion  by  testamentary  trustee  in  the  estates  of  Elizabeth  Robinson 
and  Jeremiah  P.  Robinson,  deceased,  for  the  disallowance  of  the  lien 
of  his  former  attorney  on  books  and  papers,  or  to  fix  the  amount  of 
such  lien.  Motion  denied. 

Judson  &  Hale,  for  petitioner. 
Kenneson,  £mley  &  Rubino,  pro  se. 

KETCHAM,  S.  In  each  of  these  cases  a  testamentary  trustee,  who 
has  retained  new  counsel  in  place  of  others  who  have  heretofore  ren- 
dered to  him  services  relative  to  the  trust  estate,  has  been  served  with 
citation,  in  behalf  of  his  surety,  requiring  him  to  show  cause  why  he 
should  not  give  new  sureties  and  render  and  settle  his  account.  Al- 
leging that  books  and  papers  in  the  hands  of  his  former  attorneys  be- 
long to  him  as  trustee,  and  are  necessary  to  &e  preparation  and  settle- 
ment of  the  account  which  he  is  about  to  make,  the  trustee  prays  that 
the  lien  of  his  former  attorneys  upon  such  books  and  papers  be  dis- 
allowed, and  that  they  deliver  to  him  such  books  and  papers,  or  that 
any  alleged  lien  be  fixed  and  determined  by  the  surrogate. 


now  asked  can  be  made  an  incident.  No  proceeding  is  pending,  except 
the  two  proceedings  already  described.  It  is  clear  from  the  petition 
that  the  bulk  of  the  services  rendered  by  the  prior  counsel  had  no  rela- 
tion to  proceedings  instituted  in  this  court.  It  is  also  conceded  that  the 
attorneys  claim  a  lien  upon  the  books  and  papers  for  such  services. 
The  only  lien  which  can  be  adjusted  in  lliis  court  upon  a  summary 
application  is  the  lien  established  by  section  66  of  the  Code.  That  is 
a  lien  upon  the  client's  "cause  of  action,  claim  or  counterclaim."  It 
attaches  to  the  "verdict,  report,  decision,  judgment  or  final  order"  in 
the  client's  favor.  It  is  also  indicated  that  this  lien  cannot  be  affected 
by  settlement  between  the  parties  before  or  after  judgment  or  final 
order.  The  lien  which  is  the  subject  of  this  language  is  not  a  lien 
upon  property  of  a  tangible  and  cnattel  nature.  It  is  limited  to  the 
cause  of  action — ^the  abstract  controversy.  It  is  distinct  from  the  com- 
mon-law lien  which  the  lawyer,  like  the  tailor  and  the  wagon  maker, 
has  upon  the  thing  which  is  the  subject  of  his  labor,  or  whidi  has  come 
into  his  hands  in  the  course  of  his  services.  As  to  the  statutory  lien, 
there  can  be  no  inquiry  or  disposition,  unless  there  is  a  proceeding  in 
which  is  asserted  the  cause  of  action  upon  which  the  lien  is  said  to  be 
imposed.  Even  if  there  be  such  proceeding,  there  must  obviously  be 
an  appearance  therein  in  behalf  of  the  client  by  the  alleged  lienor,  and, 
further,  no  practical  test  or  application  of  the  lien  can  be  made  unless 
the  proceeding  has  reached  a  result  from  which  the  lien  may  be  satis- 
fied, or  a  stage  at  which  the  lien  is  about  to  be  endai^ered,  unless  dis- 
charged or  secured.  None  of  these  conditions  appear.  There  is  no 
statutory  lien.  None  is  asserted.  No  fact  is  shown  upon  which  the 
question  of  a  lien  under  the  statute  can  arise.  Matter  of  Krakauer's 
Estate,  33  Misc.  Rep.  674,  68  N.  Y.  Supp.  935. 

The  case  of  In  re  Smith,  111  App.  Div.  33,  97  N.  Y.  Supp.  171,  is 
not  an  authority  for  the  present  petitions.  There  the  Hen  on  books 
and  papers  was  adjusted  only  as  an  adjunct  to  the  act  of  the  court  in 
granting  or  regulating  the  substitution  of  attorneys,  and  the  court,  at 


court  to  which  the  decree 
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page  30  of  the  report,  defined  the  grounds  and  limits  of  its  action  by 
reference  to  the  General  Rules  of  Practice,  under  which  an  attorney 
may  be  changed  "upon  such  terms  as  shall  be  just  by  the  order  of  the 
court  or  a  judge  thereof."  The  case  indicates  that  the  surrogate  has 
no  jurisdiction  to  ascertain  or  to  enforce  a  common-law  lien  upon  books 
and  papers,  or  upon  any  other  property,  unless  as  a  possible  incident 
to  a  substitution  of  attorneys  in  a  proceeding.  No  court  has  such  juris- 
diction as  a  primary  and  independent  exercise  of  power,  unless  such 
jurisdiction  is  invoked  in  an  action  in  which  the  validity  or  extent  of 
the  lien  is  directly  involved.  Without  an  acti(»i  no  court  may  attempt 
the  adjustment  of  the  ordinary  common-law  lien  or  take  from  the  lien- 
or his  qualified  property  in  the  chattels  concerned.  An  exception  is 
found  in  the  case  of  an  attorney  who  retains  his  client's  property  under 
assertion  of  a  lien  for  the  value  of  his  services,  and  this  exception  is 
a  feature  of  the  disciplinary  jurisdiction  of  the  Supreme  Court  over 
attorneys  as  officers  of  the  court.  The  surrogate  does  not  share  this 
jurisdiction,  and  his  decree  that  the  attorneys  in  this  case  deliver  to 
the  trustee  the  books  and  papers  upon  which  the  lien  is  asserted,  under 
common-law  rules,  would  be  depriving  them  of  property  without  due 
process  of  law,  whether  such  decree  was  absolute  or  was  conditioned 
upon  the  determination  of  the  Hen  by  the  surrogate. 

The  motions  must  be  denied. 

Motion  denied. 


(59  MiBC.  nep.  82a) 

In  re  WABIVS  BSTATB. 
(Surrogate's  Court,  Oneida  Countj.   May,  1908.) 

1.  Judgment  —  OoLLATBUL  AnACK— Cousra  of  Concubbeht  Jubisdzction— 

Adoption. 

Under  Domestic  Relations  Law,  Laws  1886,  p.  227,  c  272,  i  63,  siring 
the  county  Judge  and  the  surrc^ate  concurrent  jurladlctton  ot  adoption 
proceedings,  the  Surrogate's  Court  cannot  review  on  order  of  adoption 
made  by  a  county  judge,  which  recites  all  the  Jurisdictional  facta  re- 
quired by  sndi  law.  In  a  proceeding  for  the  Judicial  settiement  of  an 
administrator's  accounts. 

t.  Adoption— Statdtes— "If  Satiseibd." 

Domestic  Relations  Law,  Laws  1896,  p.  227,  c.  272,  S  63,  provides  that  **lf 
satisfied"  that  the  moral  and  temporal  Interest  of  the  cblld  will  be  pro- 
moted thereby,  the  Judge  or  surrogate  must  make  an  order  allowing  and 
conSrmlDg  an  adoption,  reciting  the  reasons  ther^or,  etc.  field,  that  the 
words  "If  satisfied,"  at  the  beginning  of  the  section,  constituted  a  clear 
grant  of  discretionary  power. 

Judicial  settlement  of  the  estate  of  Judson  R.  Ward,  deceased.  On 
tiie  return  of  citation,  special  guardians  were  appointed,  and  Winslow 
A.  Ward  put  in  issue  the  le^lity  of  the  adoption  of  Russell  R.  Ward, 
and  challenged  his  right  to  inherit  from  decedent  as  his  foster  father. 

Objections  dismissed. 

S.  M.  Stevens,  for  administrators. 
R.  C.  Briggs,  special  guardian  of  Russell  R.  Ward. 
McMahon  &  Larkin,  tor  Winslow  A.  Ward  and  others. 
M.  J.  Larkin,  special  guardian  of  William  B.  Ward,  an  incompetent 
person. 
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SEXTON,  S.  This  is  a  proceeding  for  a  judicial  settlement  of  this 
estate. 

An  ille^timate  male  child  was  born  June  6,  1893,  at  Ingelside 
Home,  at  Buffalo,  N.  Y.,  and  named  Luther  B.  Roberts.  On  Febru- 
ary 8,  1895,  he  was  delivered  to  Judson  R.  Ward  and  Charlotte  E- 
Ward,  his  wife,  of  Rome,  N.  Y.,  with  a  view  to  ultimate  adoption. 
On  May  1,  1900,  proceedings  were  had  before  the  Oneida  county 
judge,  resulting  in  his  adoption  by  said  Wards.  Since  then  he  has 
lived  in  the  Ward  family  under  name  of  Russell  R.  Ward.  January 
10,  1905,  foster  parent  Judson  R.  Ward  died  intestate,  leaving  per- 
sonal property  valued  at  $119,000,  of  which  estate  Charlotte  E.  \Vard 
and  one  Franklin  B.  Beers  were  appointed  administrators  on  January 
16,  1905,  and  are  now  acting  as  such.  May  ?,  1906,  they  petitioned 
for  a  judicial  settlement  of  the  Ward  estate,  and  cited  the  next  of 
kin,  nephews  and  nieces,  to  attend  said  settlement.  On  the  return  of 
the  citation  the  special  guardians  above  named  were  duly  appointed. 
June  26,  1906,  Winslow  A.  Ward  filed  an  answer,  putting  in  issue 
the  legality  of  the  adoption  of  said  Russell  R.  Ward,  and  challenged 
his  right  to  inherit  from  his  foster  father  as  his  only  next  of  kin.  On 
January  3,  1907,  Frederick  M.  Calder  was  duly  appointed  referee  to 
determine  all  questions  arising  upon  the  settlement  of  this  estate, 
which  the  surrc^te  had  power  to  determine,  and  report  to  the  court. 
The  question  of  the  l^rakty'of  the  adoption  of  said  Russell  R.  Ward 
was  the  only  one  contested  before  said  referee.  On  January  9,  1908, 
the  referee  filed  his  report  and  opinion,  holding  and  deciding  that  said 
Russell  R.  Ward  had  been  legally  adopted,  and,  under  the  statute  of 
distributions,  was  entitled  to  two-thirds  of  the  Ward  estate.  Excep- 
tions to  the  findings  and  refusals  to  find  were  filed,  which  necessitate 
an  examination  of  the  record  by  the  surrogate.  The  order  of  adop^ 
tion,  dated  May  1,  1900,  made  by  the  county  judge,  recites  all  of  the 
jurisdictional  facts  required  by  Domestic  Relations  Law,  Laws  1896, 
p.  315,  c.  272 ;  and  I  am  of  the  opinion,  based  on  the  evidence  before 
me,  that  the  county  judge,  in  the  exercise  of  statutory  discretion,  upon 
the  facta  and  evidence  before  him,  made  a  valid  order  of  adoption,  by 
virtue  of  which  said  Russell  R.  Ward  is  entitled  to  his  distributive 
share  in  this  estate  as  the  only  next  of  kin  of  said  deceased. 

Before  the  referee  the  jurisdiction  of  the  Surrogate's  Court  to  abro- 
gate an  order  of  adoption  made  by  the  county  judge  was  not  challeng- 
ed. The  most  claimed  by  those  mterested  in  sustaining  tJie  relation 
of  parent  and  child  was  that  the  proceedings  before  the  counly  judge 
could  not  be  attacked  collaterally.  I  have  concluded  that  the  Surro- 
gate's Court  is  without  jurisdiction  to  review  adoption  proceedings 
had  before  the  county  judge,  pursuant  to  the  provisions  of  the  domes- 
tic relations  law,  either  collaterally  or  directly.  Since  the  enactment 
of  the  domestic  relations  law,  the  surrogate  and  county  judge-  have 
concurrent  jurisdiction  over  adoption  proceedings.  Prior  thereto  the 
surrogate  had  no  such  jurisdiction.  The  judge  or  surrogate  applied 
to  may,  in  the  exercise  of  his  discretion,  make  an  order  allowing  and 
confirming  said  adoption,  reciting  therein  his  reasons  therefor.  Dis- 
cretionary power  is  clearly  given  bv  section  65  of  the  domestic  rela- 
tions law  (Laws  1896,  p.  227,  c  272),  which  provides : 
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**If  satisfied  that  tbe  moral  and  tenporal  intereet  oi  the  Child  will  be  pro- 
moted thereby,  the  jud^e  or  surrogate  must  make  an  order,  allowing  and  con- 
firming said  adoption,  reciting  the  reasons  ther^or,  and  directing  that  the 
minor  shall  thenceforth  be  regarded  and  treated  as  the  child  of  the  foster^ 
parent  or  parents." 

The  words,  "if  satisfied "  at  the  beginning  of  this  section,  are  a 
clear  jgrant  of  discretionary  power.  Wlien  a  judge,  in  the  exercise  of 
his  discretion,  grants  an  order  allowing  and  confimiing  an  adoption, 
it  should  not  be  abrogated  by  a  judge  or  court  of  co-ordinate  juris- 
diction, except  possibly  in  cases  of  fraud.  On  this  subject,  in  Corbin 
V.  Casina  Land  Co.,  26  App.  Div.  410,  49  N.  Y.  Supp.  930,  the  court 
said : 

"The  exercise,  however,  by  one  Judge  of  authority  in  review  of  the  discre- 
tion exercised  by  another,  to  the  extent  of  vacating  the  orders  and  determina- 
tions of  tbe  latter,  la  of  such  doubtful  propriety  as  to  have  been  uniformly  de- 
nied whenever  the  question  has  arisen.  It  1b  fraught  with  consequences  that 
may  be  serious,  imperils  the  stability  of  an  orderly  course  of  procedure  In 
the  administration  of  Justice,  and  is  destructive  of  the  dignity  and  decorum, 
which  should  attend  upon.  Judicial  determination." 

In  adoption  proceedings  the  surrogate  and  county  judge  occupy  pre- 
cisely the  same  relations  as  do  justices  of  the  Supreme  Court,  so  far 
as  their  respective  orders  are  concerned.  In  the  Supreme  Court,  if 
an  order  is  erroneously  made,  the  remedy  given  for  its  correction  is 
by  appeal  to  the  Appellate  Division,  as  provided  by  the  Code  of  Civil 
Procedure.  An  application  to  set  aside,  or  modify,  such  an  order^ 
made  to  a  court  presided  over  by  another  justice  than  the  one  direct- 
ing the  order,  would  be  practically  an  appeal  from  one  consrdinate 
court  to  another — a  procedure  not  ;provided  for  in  the  system  of  prac- 
tice now  prevailing  in,  and  governing,  the  courts  of  tlus  state.  Sec- 
tion 772  of  the  Code  of  Civil  Procedure  points  out  the  exceptions  to 
this  rule. 

The  rule  is  concisely  and  accurately  stated  in  Fisher  v.  Hepburn, 
48  N.  Y.  41,  to  wit : 

"It  would  be  a  very  unwise  administration  of  Justice  and  lead  to  much  vexa- 
tious litigation  If  a  Judge  holding  one  Special  Term  could  upon  the  mere  motion 
set  aside  decision  and  Judgment  of  another  Judge  at  Special  Term  upon  al- 
legations that  the  latter  had  erred  as  to  any  of  the  questions  submitted  for  his 
determination." 

For  a  full  discussion  of  the  rule,  see  People  v.  National  Trust  Co., 
31  Hun,  20. 

To  give  to  a  judge  statutory  power  to  create,  in  his  discretion,  the 
sacred  relation  of  parent  and  child,  and  to  a  surrogate  of  concurrent 
jurisdiction,  who  has  never  seen  or  examined  the  parties  involved,  that 
power  to  destroy  or  affirm  such  relation,  on  the  theory  that  the  next 
of  kin  of  the  deceased  can  force  it  upon  the  consideration  of  the  Sur- 
rogate's Court  to  be  disposed  of  before  a  decree  of  distribution  can 
be  made,  was  not  in  my  judgment  intended  by  the  Legislattire  when  it 
passed  the  domestic  relations  law.  It  contains  no  provision  from 
which  such  authority  can  be  inferred. 

In  Matter  of  Trimm,  30  Misc.  Rep.  493,  63  N.  Y.  Supp.  962,  the 
court  said  upon  tliis  subject: 
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"While  the  law  always  reqtiires  the  sanction  of  a  court  to  create  or  destroy 
such  status,  It  never  could  have  been  Intended  that  the  county  Judge  should 
sit  as  a  coort  of  ai^eals  on  the  judgment  of  the  surrogate,  or  that  the  Sur- 
rogate's Court  should  sit  In  that  capacity  <m  the  jndgmait  <tf  the  county 
Judge." 

The  statute  itself  grants  no  such  power.  The  authority  last  cited 
is  also  to  the  effect  that,  while  the  jurisdiction  of  the  county  judge  and 
Surrogate's  Court  is  concurrent,  under  the  domestic  relations  law  the 
power  to  abrogate  an  order  of  adoption  does  not  rest  in  a  court  other 
than  that  which  granted  it.  Sections  66,  67,  and  68  of  the  domestic 
relations  law  (Laws  1896,  pp.  228-230,  c.  272)  clearly  prescribe  the 
only  means  by  which  the  relation'  of  parent  and  child  formed  under 
this  statute  can  be  abrogated  or  destroyed.  There  is  no  authority  un- 
der this  statute,  if  I  correctly  read  it,  which  would  enable  the  next  of 
kin  of  the  deceased  to  directly  attack  the  adoption  proceedings  under 
consideration.  The  statute  furnishes  relief  only  to  those  directly  in- 
volved. If  a  direct  attack  upon  the  adoption  proceedings  is  not  au- 
thorized by  the  statute,  I  am  unable  to  understand  on  what  theory  a 
collateral  attack  can  be  sustained. 

If  the  foregoing  views  are  correct,  it  follows  that  the  referee's  re- 
port herein  should  be,  and  is,  affirmed. 

Decreed  accordingly. 


(58  Misc.  Bep.  889.) 

PEOPLB  V.  PHIFER. 
(Court  of  General  Sessions,  New  York  County.    May,  1908.) 

1.  iHDICTMEnT  AND  I NVOBlIATIon— MOTION  TO  YAOAIE— TlUB— GBOUKDS. 

Code  Cr.  Proc.  |  816,  requiring  a  motion  to  vacate  an  indictment  to  be 
heard  at  the  time  of  the  arraignment  only  refers  to  a  motion  to  vacate  un- 
der section  318,  because  the  Indictment  was  not  found  by  12  grand  Jurors, 
ptapetly  Indorsed  by  the  foreman  and  duly  presented  to  the  court,  or  when 
unauthorized  persons  were  present  before  the  grand  Jury,  and  does  not 
apply  to  a  motion  based  on  an  alleged  violation  of  defendant's  constitu- 
tional rights  on  grounds  other  than  those  mentioned  In  such  section. 

2.  Sajo:. 

A  motion  to  set  aside  an  indictment  as  founded  on  incompetent.  Illegal, 
and  Insufficient  evidence  Is  not  within  Code  Cr.  Proc.  {  313,  authorizing 
the  vacation  of  an  indictment  on  motion  when  not  found  Indorsed  Emd 
presented  as  prescribed  la  other  sections  mentioned,  and  when  a  per- 
son has  been  permitted  to  be  present  during  the  session  of  the  grand  Jury 
while  the  chaise  embraced  in  the  Indictment  was  nnder  consideration. 

Edward  Phifer  was  indicted  for  violating  Pen.  Code,  §  113,  pro- 
hibiting the  bribery  or  attempted  bribery  of  a  witness.  On  defend- 
ant's motion  for  leave  to  inspect  the  minutes  of  the  grand  jury. 
Granted. 

Samuel  J.  Seelig,  for  the  motion. 

John  Palmieri,  iJeputy  Atty.  Gen.,  for  the  People. 

GRAIN,  J.  This  is  a  motion  made  by  the  defendant  for  leave  to 
inspect  the  minutes  of  the  grand  jury  containing  testimony  upon  which 
the  indictment  against  him  was  found.  The  defendant  is  charged  with 
the  violation  of  section  113  of  the  Penal  Code. 
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The  moving  papers  allege  that  there  was  no  preliminary  examina- 
tion. This  is  not  disputed.  The  moving  papers  say  that  one  purpose 
of  the  motion  is  to  enable  the  defendant  to  properly  prepare  for  trial. 
This  suggestion  is  met  by  the  claim  tiiat  it  should  not  prevail  because 
of  certain  things  said  in  the  opinion  of  the  court  in  the  case  of  People 
V.  Steinhardt,  47  Misc.  Rep.  252,  93  N.  Y.  Supp.  1026,  respecting  a 
similar  suggestion  made  in  that  case.  That  was  a  Special  Term  deci- 
sion of  the  Supreme  Court,  and,  as  was  pointed  out  in  the  case  of 
People  V.  Klaw,  53  Misc.  Rep.  158,  104  N.  Y.  Supp.  482,  as  such  it 
was  not  controlling  upon  this  court  and  could  not  properly  be  followed, 
because,  dealing  with  a  mere  question  of  practice  and  the  considera- 
tions governing  the  exercise  of  a  purely  discretionary  power,  it  was 
contrary  to  the  decisions  of  this  court.  The  moving  papers  say  that 
another  purpose  of  the  motion  is  to  afford  the  basis  for  a  motion  to 
set  aside  the  indictment  as  not  founded  upon  sufficient  legal  evidence, 
and  as  founded  upon  incompetent  and  illegal  testimony.  Upon  the 
oral  argument  a  preliminary  objection  was  taken  to  the  entertainment 
by  the  court  of  this  motion  so  far  as  it  was  based  upon  the  ground 
last  mentioned.  The  point  of  the  preliminary  objection  was  that,  in 
view  of  the  provisions  of  sections  313  and  316  of  the  Code  of  Criminal 
Procedure,  the  motion  was  made  too  late.  Counsel  for  defendant  then 
requested  leave  to  withdraw  the  defendant's  plea  of  not  g^^ilty,  if  the 
court  was  of  opinion  that  the  preliminary  objection  was  w^  taken. 
Thereupon,  without  passing  upon  the  merits  of  the  preliminary  ob- 
jection, the  motion  was  argued  upon  the  merits.  What  was  talnh  as 
a  preliminary  objection  is  now  ur^ed  in  opposition  to  the  motion, 
so  far  as  it  is  made  in  aid  of  a  motion  to  set  aside  the  indictment  as 
not  founded  upon  sufficient  legal  evidence  and  as  founded  upon  in- 
competent and  illegal  testimony. 

It  is  now  urged  that  it  is  too  late  to  make  a  motion  to  set  aside  the 
indictment,  the  same  not  having  been  made  at  the  time  of  the  arraign- 
ment of  the  defendant,  or  not  then  for  good  cause  adjourned  by  the . 
court;  and  section  315  of  the  Code  of  Criminal  Procedure  is  referred 
to.  That  section  must  be  read  in  conjunction  with  sections  313  and 
314  of  ttut  Code.  So  read,  it  will  be  seen  to  refer  to  the  motion  which 
may  be  made  under  section  313  and  upon  the  grounds  mentioned  in 
that  section.  Section  315,  in  conjunction  with  section  314,  are  con- 
trolling regulations  of  procedure,  specifying  when  a  motion  may  be 
made  under  section  313,  stating  when  it  is  too  late  to  make  such  a 
motion,  and  declaring  in  substance  that,  when  it  becomes  too  late  to 
make  such  a  motion,  the  grounds  upon  which  such  a  motion  might 
have  been  made  cannot  otherwise  be  availed  of.  Section  314  relates 
likewise  to  section  313.  These  sections,  with  respect  to  the  matters 
embraced  in  them,  are  indeed  controlling  regulations  of  procedure, 
as  was  said  in  the  Glen  Case.   People  t.  Glen,  173  N.  Y.  395,  66  N. 

112.  They  are  not,  however,  regulations  of  procedure  governing 
motions  to  set  aside  indictments  based  upon  alleged  violations  of  a 
defendant's  constitutional  rights  predicated  upon  grounds  not  men- 
tioned in  section  313.  Respecting  such  motions  the  Code  of  Crim- 
inal Procedure  contains  no  regulation.  The  motion  in  this  case,  so 
far  as  it  is  in  aid  of  a  motion  to  set  aside  the  indictment  as  not  found- 
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ed  upon  sufficient  legal  evidence,  and  as  founded  upon  incompetent  and 
illegal  testimony,  is  in  aid  of  such  a  motion  upon  constitutional  grounds 
and  not  upon  grounds  embraced  within  and  governed  by  section 
313  of  the  Code  of  Criminal  Procedure.  In  the  Glen  Case  a  similar 
motion  was  made  and  entertained,  not  merely  after  the  defendant  had 
demurred  to  the  indictment,  but  after  the  issue  of  law  raised  by  the 
demurrer  had  been  tried  by  the  court.  And  Abbott,  in  his  Trial  Brief, 
Criminal  Causes,  pp.  S4,  25,  says : 

"A  motion  to  quash  or  set  aside  an  indictment  upon  a  ground  which  would 
be  fatal  to  a  verdict  m&j  be  made  at  any  time;  but,  when  made  After  plea, 
the  court  may  properly  require  the  plea  to  be  withdrawn  before  entertQlning 
the  motion"  [Indicating  that  It  la  entirely  a  matter  of  diBcretl<ni  with  the 
court  as  to  whether  or  not  such  an  order  shall  be  made]. 

Abbott,  indeed,  adds : 

"It  Is  In  the  discretion  of  the  court  to  grant  such  leave  at  any  time,  with 
leave  to  renew  the  plea  if  the  motion  should  be  denied." 

As  the  objection  to  the  entertainment  of  the  motion  by  the  court  is 
not  well  founded,  and  as  the  moving  papers  bring  the  case  within  prin- 
ciples laid  down  in  the  Klaw  Case  and  earlier  decisions  of  this  court, 
the  motion  should  be  granted. 


m  Misc.  Bep.  279.) 

WEISS  V.  KBNNET  et  al. 
(City  Court  of  New  York.  Trial  Term.  Bfay,  190&) 

1.  Mechanics'  Liens— Notice  or  Lien— Statememt. 

liaws  1807,  p.  518,  c.  418,  $  9,  provides  that  a  notice  of  mechanic's  Hen 
must  state  *'  *  *  *  (4)  the  labor  performed  or  to  be  performed,  or 
materials  furnished,  or  to  be  furnished,  and  the  agreed  price  or  value 
thereof  and  (5)  the  amount  due  to  the  lienor  for  such  labor  and  mate- 
rials." Held,  that  a  Hen  notice  which  stated  the  amoimt  claimed  for 
labor,  the  amount  for  materials  furnished,  and  the  amount  for  materials 
to  be  furnished  in  the  alternative  was  fatally  defective. 

2.  Same— Invauo  Lien— Pbbsonai.  Jttdoment. 

Under  the  express  provisions  of  Code  Civ.  Proc.  S  S412,  plaintiff  in  an 
action  to  foreclose  a  mechanic's  lien,  on  the  lien  being  declared  void,  may 
recover  a  personal  Judgment  against  tlie  person  personally  liable  for  the 
debt. 

pSd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  84,  Mechanics'  Liens, 
li  828-631.] 

Action  by  Samuel  Weiss  against  Samuel  Kenney  and  others  to  fore- 
close a  mechanic's  lien.  Judgment  for  plaintiff  against  defendant 
Schweitzer,  for  defendant  Kenney,  dismissmg  the  complaint  and  can- 
celing the  liens  of  John  G.  McMillan,  Henry  H.  Meise,  and  James  W. 
Sweeney,  sustaining  the  liens  of  E.  M.  Pritchard  &  Son  Company,  and 
Church  £.  Gates  &  Co.,  for  the  sum  of  $376,  without  costs. 

C.  H.  Collins,  for  plaintiff. 
W.  F.  Walsh,  for  defendants. 


DELEHANTY,  T.  The  law  is  well  settled  that,  to  entitle  a  claimant 
under  the  mechanic  s  lien  law  to  the  benefit  of  the  statute,  the  notice 
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of  lien  must  comply  substantially  with  all  its  requirements,  and,  if 
there  is  not  such  a  compliance,  no  lien  is  acquired.  McKinney  v. 
White,  15  App.  Div.  423,  44  N.  Y.  Supp.  661.  affirmed  162  N.  Y. 
601,  67  N.  E.  1116.  The  criticism  upon  the  notice  of  lien  filed  by  the 
plaintiff  herein  is  that  it  is  impossime  to  determine  therefrom  how 
much  is  claimed  for  labor,  how  much  for  the  materials  furnished,  or 
how  much  for  the  materials  to  be  furnished.  Each  of  these  matters 
is  stated  in  the  alternative,  and,  in  the  construction  of  similar  statutes, 
the  courts  have  uniformly  held  that  such  a  statement  is  defective  for 
the  reason  that  it  states  neither  the  one  fact  nor  the  other,  and,  in 
effect,  operates  as  an  exclusion  of  the  statement  of  any  fact.  New  Jer- 
sey Steel  &  Iron  Co.  v.  Robinson,  85  App.  Div.  612,  83  N.  Y.  Supp 
460;  Bossert  v.  Fox,  89  App.  Div.  7,  85  N.  Y.  Supp.  308;  Alexander 
V.  Hdlandcr,  106  App.  Div.  404,  94  N.  Y.  Supp.  796;  Finn  v.  Smith, 
186  N.  Y.  465,  79  N.  E.  714.  I  am  forced,  therefore,  to  hold  that 
the  notice  in  question  fails  to  comply  with  section  9  of  the  lien  law 
{Laws  1897,  p.  618,  c.  418),  and  that  the  filing  thereof  did  not  create 
a  lien  in  plaintiff's  favor.  Such  being  the  case,  I  am  of  the  opinion 
that  plaintiff  is  not  entitled,  as  claimed,  to  maintain  the  action  against 
Kenney,  the  owner  of  the  premises,  and  to  recover,  under  section  3413 
of  the  Code  of  Civil  Procedure,  a  judgment  for  the  amount  due  him 
from  Schweitzer,  the  contractor.  As  I  construe  that  provision  of  the 
law,  the  lienor,  if  he  fails  for  any  reason  to  estaUish  a  valid  lien,  but 
does  establish  that  a  sum  is  due  to  him  which  he  might  recover  in 
action  upon  contract,  thereupon  becomes  entitled  to  a  personal  judg- 
ment against  the  party  to  the  action  who  is  liable  therefor.  The  only 
party  who  is  liable  to  plaintiff,  who  is  a  subcontractor,  is  his  principal, 
Schweitzer,  the  general  contractor.  Certainly  there  is  no  privity  be- 
tween plaintiff  and  Kenney,  the  owner. 

I  conclude,  therefore,  that  there  should  be  judgment  as  follows: 
For  plaintiff  against  defendant  Schweitzer  for  $150  and  costs;  for 
defendant  Kenney,  dismissing  the  complaint,  with  costs  and  adjudging 
the  plaintiff's  lien  invalid  and  directing  its  cancellation ;  that  the  Hens 
of  the  defendants  John  G.  McMillan,  Henry  H.  Meise,  and  James  W. 
Sweeney  be  canceled  of  record  for  failure  of  said  defendants  to  ap- 
pear or  answer  herein;  that  the  Hens  filed  by  the  defendants  E.  M. 
Pritchard  &  Son  Companv  and  Church  E.  Gates  &  Co.  are  valid  and 
enforceable  against  the  premises,  in  question,  in  the  order  named,  for 
the  agreed  sum  of  $375,  without  costs.  Present  decision  and  findii^ 
accordingly  on  notice. 

Ordered  accordingly. 
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(Supreme  Oonrt,  ^;>edal  Teim,  LlTings^  Coant7>   September  iS,  1908.) 

1.  BUUUTOBS  AND  ADiaNIBTBATOBS— AcnOKS—COSIB. 

Where  a  Judgment  la  recovered  In  ao  action  against  an  administrator 
for  a  sum  of  money  txaHj,  the  administrator  cannot  be  charged  with  costs 
under  the  express  provisions  of  Code  CLv.  Proc.  SS  1836,  1836,  aUowing 
costs  in  Boch  cases  only  when  the  administrator  has  unreasonably  resisted 
or  Defected  a  claim  duly  presented,  or  has  failed  to  consent  to  a  determi- 
nation of  the  claim  by  the  snrrogate  on  the  settlement  of  the  administra- 
tor's acconnts,  ther^y  compelling  the  suit  to  be  brou^t 

2.  COBTB— Ettra  Aixowahox. 

Where  an  action  against  an  administrator  in  which  plaintiff  recovered 
a  Judgment  for  a  sum  of  money  only  was  tried  by  a  referee,  there  could 
be  no  extra  allowance  of  coats  until  th»  costs  allowed  by  the  referee  had 
been  r^pilarly  taxed. 

8.  Saicr-Obrtifioatb. 

Code  Civ.  Proc.  S  1836,  provides  that  where.  In  an  action  by  an  adminis- 
trator to  recover  a  sum  of  money  only,  plaintiff's  demand  was  presented 
witliln  the  time  limited  by  notice  to  creditors,  and  payment  thereof  was 
unreasonably  resisted  or  n^ected,  or  defendant  did  not  file  consait  i;«o- 
Tided  In  section  1822  at  least  10  days  before  the  expiration  <tf  six  months 
from  the  rejection  thereof,  the  court  might  award  costs  against  the  ad- 
ministrator, to  be  collected  either  out  of  his  individual  property  or  out  of 
the  estate,  as  the  court  might  direct  Held  that,  where  an  action  against 
an  adminstrator  to  recover  a  sum  of  money  only  was  tried  before  a  ref- 
eree, a  certificate  merely  that  the  case  was  difficult  and  extraordinary 
and  that  the  administrator  did  not  file  the  consent  specified,  but  failing  to 
certify  that  ndalntUTs  demand  was  presented  within  the  time  limited  by 
the  notice  to  creditors,  was  insufficient  to  entitle  plaintiff  to  an  extra  al- 
lowance. 

Action  by  William  Lightfoot  against  Fitch  M.  Davis,  as  adminis- 
trator with  the  will  annexed  of  William  Bowen,  deceased.  Plaintiff, 
having  recovered  judgment,  now  moves  for  an  additional  allowance 
of  costs.   Motion  denied,  with  leave  to  renew. 

Charles  Ward  (Fletcher  C.  Peck,  of  counsel),  for  plaintiff. 
Geor^  W.  Atwell,  for  defendant. 

CI^ARK,  J.  The  plaintiff  was  the  owner  of  certain  bonds  of  the 
value  of  $4,002.72,  with  accumulated  interest,  and  on  or  about  the 
18th  day  of  March,  1875,  the  plaintiff  claims  that  William  Bowen 
feloniously  took  said  bonds,  and  converted  them  to  his  own  use.  Wil- 
liam Bowen  died  in  1899,  and  from  the  time  plaintiff  lost  the  bonds 
in  question  until  after  Bowen's  death  he  had  made  diligent  search  for 
them,  but  never  recovered  them  and  never  discovered  the  person  who 
took  the  bonds  until  after  the  death  of  Bowen,  when  certain  papers 
found  among  his  effects  indicated  that  he  had  taken  plaintiff's  bonds, 
whereupon  on  or  about  the  26th  day  of  January,  1901,  the  plaintiff 
presented  to  the  administrator  of  the  William  Bowen  estate  a  claim 
for  the  bonds  to  the  amount  of  $4,002.72,  with  interest  from  March 
18,  1875,  at  7  per  cent.  The  administrator  refused  to  allow  the  claim, 
but  rejected  and  disputed  it,  whereupon  this  action  was  brought,  and 
it  was  subsequently,  by  stipulation,  sent  to  a  referee  to  hear,  try,  and 
determine,  and  after  a  trial  the  referee  filed  his  report,  awardmg  to 
UaN.Y.B^l» 
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the  plaintiff  judgment  against  the  defendant  as  administrator  of  the 
estate  of  William  Bowen,  deceased,  in  the  sum  of  $4,213.37,  with  in- 
terest thereon  amounting  to  $8,148.22,  making  in  all  $12,461.59,  with 
costs.  The  costs  have  never  been  taxed,  but  in  December,  1907,  plain- 
tiff moved  at  Special  Term  for  an  additional  allowance,  which  motion 
was  denied,  with  leave  to  renew ;  it  being  held  at  that  time  that  the 
certificate  of  the  referee  did  not  comply  with  section  1836  of  the  Code 
of  Civil  Procedure,  and  consequently  the  plaintiff  was  not  -  entitled 
to  costs  under  that  certificate,  and  plaintiff  now  renews  the  motion 
for  an  additional  allowance  under  the  permission  given  him  when  the 
matter  was  formerly  before  this  court,  and  has  produced  an  addi- 
tional certificate  from  the  referee  showing  that  no  consent  has  ever 
been  filed  by  the  defendant  that  the  claim  of  the  plaintiff  might  be 
heard  before  the  surrogate  on  the  judicial  settlement  of  the  adminis- 
trator's accounts ;  the  former  certificate  of  the  referee  having  been  to 
the  effect  that  the  action  "was  a  difficult  and  extraordinary  case."  The 
judgment  recovered  by  the  plaintiff  in  this  action  was  for  a  sum  of 
money  only,  and  the  administrator  cannot  be  charged  with  costs  except 
as  prescribed  by  the  Code.  Code  Civ.  Proc.  §  1835. 

Section  1836  of  the  Code  of  Civil  Procedure  seems  to  be  so  plain 
in  regard  to  this  matter  that  there  is  hardly  room  for  controversy. 
The  very  fif-st  thing  stated  in  that  section  when  costs  can  be  allowed  is : 

"Where  It  appears  In  a  case  specified  In  the  last  section  that  the  plain- 
tiff's demand  was  presented  within  the  time  limited  by  a  notice  pabllshed 
as  prescribed  by  law,  requiring  creditors  to  present  their  claims  and  that 
the  payment  thereof  was  unreasonably  resisted  or  neglected,  or  that  the  de- 
fendant did  not  flic  the  consent  provided  In  section  1822,  etc.,  tbe  court 
may  award  costs,  etc."  Code  Civ.  Proc.  {  1836. 

There  is  nothing  in  this  case  to  show  that  the  conditions  referred 
to  in  section  1836  of  the  Code  have  been  complied  with.  The  referee 
certifies  that  this  was  a  difficult  and  extraordinary  case,  and  by  his 
new  certificate  that  the  administrator  did  not  file  the  consent  to  have 
the  surrogate  dispose  of  the  matter  when  the  administrator's  accounts 
were  judicially  settled,  but  he  fails  to  certify  that  the  plaintiff's  de- 
mand was  presented  to  the  administrator  within  the  time  limited  by  a 
notice  for  creditors  to  present  thar  claims  as  required  by  law.  The 
affidavits  filed  show  that  the  claim  was  not  ttius  presented.  The  ad- 
ministrator of  this  estate  dulv  published  a  notice  for  creditors  to  pre- 
sent their  claims  to  him  with  proper  vouchers  on  or  before  the  25th 
day  of  March,  1900.  That  notice  was  published  in  pursuance  of  an 
order  of  the  surrc^ate  of  Livingston  county,  and  was  published  for 
six  months  in  a  newspaper,  as  required  by  law.  This  claim  was  not 
presented  to  the  administrator  until  on  or  about  the  26th  day  of  Janu- 
ary, 1901,  nearly  10  months  after  the  notice  for  creditors  to  present 
claims  had  expired,  so  it  is  a  very  serious  question  here  whether  or 
not  the  plaintiff  is  entitled  to  any  costs,  to  say  notliing  about  an  extra 
allowance,  and  he  certainly  is  not  entitled  to  tax  costs  under  the  cer- 
tificate of  the  referee  as  it  exists  to-day.  Lounsbury  v.  Sherwood,  53 
App.  Div.  318,  66  N.  Y.  Supp.  676 ;  Matson  v.  Abbey,  141  N.  Y.  179. 
36  N.  E.  11 ;  Code  Civ.  Proc.  §  1836 ;  Clarkson  v.  Root,  18  Abb.  N. 
C.  462 ;  Supplee  v.  Sayre,  51  Hun,  30,  3  N.  Y.  Supp.  627.  There  can 
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be  no  extra  allowance  in  this  case  until  the  costs  as  allowed  by  the 
referee  are  taxed  in  tiie  regular  way,  and  based  upon  a  certificate  fully 
compljring  with  section  1836  of  the  Code  of  Civil  Procedure;  for,  un- . 
less  this  claim  was  presented  within  the  time  limited  by  the  notice  for 
creditors  to  present  their  daims,  an  extra  allowance  of  costs  would 
be  improper. 

This  motion  is  therefore  denied,  with  $10  costs,  but  with  leave  to 
the  plaintiff  to  renew  at  any  future  Special  Term,  if  he  is  so  advised, 
after  ordinary  costs  have  been  regularly  taxed. 


(127  App.  Dlv.  891.) 

DAYBNPOBT  V.  NATIONAX.  BANK  Or  OOHHERCE  IN  KBW  TORE. 

(Supreme  Oonrt,  Appellate  DiTlslrai,  Second  D^rtmnit  Jime  18^  1906.) 

1.  Banks  and  Bankino— Gixabiho  Houbb  Banks— Liabilitixs. 

The  rule  of  a  clearing  house  provides  that  arrangenieiits  between  mem- 
bers of  the  association  and  nonmembers  shall  not  be  discontinued  without 
prevlons  notice,  which  shall  not  take  effect  until  completion  of  the  clear- 
ances of  the  day  following  the  receipt  of  the  notice.  A  m^ber  agreed  to 
dear  tor  a  nonmember.  The  contract  between  tihem  nuuSe  the  roles  ot 
the  clearii^  house  a  part  thereof,  and  the  lUHiinember  d^wsited  with  the 
member  cash  and  bUln  receivable  as  security,  and  authorized  the  mem- 
ber to  use  the  deposit  to  pay  checks  redeemed  by  it.  The  nonmember 
bank  was  solvent  when  the  contract  was  made.  Depositors  of  the  non- 
member  drew  checks  on  It  with  knowledge  of  Its  Insolvency,  which  the 
member  paid,  with  knowledge  that  the  superintendent  of  banks  had  taken 
possession  of  the  nonmember  the  day  before.  Held,  that  the  member  was 
entitled  to  dispose  of  the  bills  receivable  to  reimburse  itsdf  for  the  checks 
paid. 


A  member  of  a  clearing  house  holding  bllla  receivable,  deposited  by  a 
nonmember  under  an  agreement  requiring  the  member  to  clear  for  the 
nimniember.  Is  mtitled  to  ezpmses  Incoraed,  Indudlnic  counsel  fees  tn 
collecting  the  bllta  receivable  to  r^mburse  Itself  toe  pa^ng  diecks  drawn 
on  the  nonmember. 


A  member  of  a  clearing  house  paying  checks  drawn  on  a  nonmember 
pnrsnant  to  an  agreement  to  clear  for  the  nonmember,  Is  entitled  to  re- 
cover protest  fees  in  protesting  the  checks  paid  by  it,  when  such  protest 
was  made  pursuant  to  the  request  of  the  superintendent  of  banks  who  had 
taken  possession  of  the  nonmember  as  an  insolvent  bank,  though  such 
protest  was  unnecessary. 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  John  S.  Davenport,  as  receiver  of  the  Bank  of  Staten  Is- 
land, against  the  National  Bank  of  Commerce  in  New  York.  From 
a  judgment  for  defendant  and  an  order  granting  an  extra  allowance 
additional  to  costs,  plaintiff  appeals.  Affirmed  on  the  opinion  of  Hon. 
Alton  B.  Parker,  referee. 

The  following  is  the  opinion  of  Alton  B.  Parker,  referee: 

The  Bank  of  Staten  Island  on  the  31st  day  of  December,  1908,  was  Insolv- 
ent, and  during  the  forenoon  of  that  day  it  was  taken  possession  of  by  the 
superintendent  of  banks.  The  business  day  following  the  def^dant,  a  mem- 
ber of  the  clearing  bouse  association,  paid  checks  dravni  upcm  the  Bank  of 
Staten  Island  amounting  to  something  like  9102.00a  It  had  <m  hand  a  little 
over  911,000  of  the  money  ot  the  Bank  of  Staten  Island,  and  held  for  Its  pro- 


2.  Same. 
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tectlon  bills  recelTable  belonglDg  to  that  bank  of  tlie  face  ralue  of  something 
over  $228,000.  Subsequently  It  sold  or  collected  enough  of  the  bills  receivable 
to  reimburse  Itself,  and  the  securities  ranalnlDg,  together  with  the  surplus  of 
moneys  in  its  hands  amounting  to  something  over  (6,000,  were  turned  over  to 
the  receiver  of  the  Bank  of  Staten  Island.  It  is  to  recover  the  value  of  the 
securities  thus  converted  into  cash  by  the  defradant,  and  the  cash  on  band 
which  it  retained  for  reimburs^uent  on  account  of  the  checks  drawn  on  the 
Bank  of  Staten  Island,  that  this  action  is  brought  ^ere  la  no  anitroTersy 
as  to  the  good  faith  of  the  defendant  In  all  these  transactions.  Oliere  Is  no 
claim  that  any  of  its  officers  In  collusion  with  certain  depositors  sought  to 
benefit  them  at  the  expense  of  the  other  depositors  of  the  Bank  of  Statoi  Is- 
land, or  that  in  any  way  It  acted  otherwise  than  it  deemed  to  be  Its  right  and 
duty  under  the  contract  which  existed  betwe^  It,  the  Bank  of  Staten  Island, 
and  the  clearing  house  association.  Unfortunately  it  did  happen  that  certain 
depositors  having  depoaita  aggr^tlng  about"  $70,000  were  enabled,  through 
the  shrewdness  of  one  who  early  obtained  Information  of  the  insolvency  of  the 
bank,  to  secure  their  deposits — a  result  most  Inequitable,  and  therefore  one 
to  be  deplored.  The  device  adopted  was  a  very  simple  oae.  Each  dq;>osltor 
acting  under  the  advloe  of  tlw  one  who  knew  the  situation  drew  a  check  whldi 
was  Intended  to  eov&e  about  the  amount  of  bis  deposit.  These  diecks  were 
deposited  with  the  Stapleton  National  Bank  on  the  day  that  the  receiver  took 
possession  of  the  Bank  of  Staten  Island,  and  the  following  business  morning 
they  were  presmted  to  the  correspondent  of  the  Stapleton  National  Bank, 
namely,  the  National  Park  Bank,  which  bank  presented  them  at  the  clearing 
house  at  its  opening,  where  in  due  course,  according  to  the  regular  method  of 
bnslness,  they  were  presented  to  and  paid  by  this  defendant  Other  banks  in 
precisely  the  same  way  and  at  the  same  time  presented  at  the  clearing  house 
checks  wtalcb  they  had  received  drawn  upon  the  Bank  of  Staten  Island,  which, 
ao  far  as  the  record  disdoses,  were  drawn  by  d^Kialtors  In  the  osnal  coutae 
and  without  any  knowledge  of  the  fact  that  the  bank  was  Insolvent  or  that 
the  superintendent  of  banks  had  taken  possession. 

The  plaintiff  contends  that  the  defendant  ought  not  to  have  paid  any  of 
the  checks  that  were  presented  to  it;  that  its  officers  had  knowledge  of  the 
taking  of  possession  by  the  snpeiintmdent  of  banks  the  day  before.  Hence  It 
paid  with  knowledge  that  thereby  the  drawers  of  the  checks  vronld  obtain  a 
preference  over  other  d^rasltors,  and  that  the  preference  so  obtained  would 
be  u^eld  by  the  courts.  O'Brien  t.  East  River  Bridge  Co.,  161  N.  T.  039, 
SO  N.  n.  74,  48  Ia  R.  A.  122.  Bo  for  88  the  defendant  was  concerned,  it  had 
In  fact  no  choice.  It  was  a  member  of  the  clearing  house  association.  As 
Bucli,  it  had  bound  Itself  to  pay  all  checks  of  the  Bank  of  Staten  Island,  or 
any  other  nonmember  bank  for  which  it  cleared,  until  after  the  exchanges  of 
the  morning  following  a  notice  that  it  would  not  longer  clear  for  such  bank. 

The  constitution  of  the  New  York  Clearing  House  Association,  together  with 
Its  rules  and  regulations,  constitute  an  agreement  between  the  54  member 
banks  which  make  up  the  association,  by  which  all  are  bound.  Section  26  ot 
the  constltatlm  provides  that  "whenever  exchanges  shall  have  been  nude  at 
the  cl«urlng  house  by  previous  arrangements  between  members  of  the  assoda- 
tion  through  one  of  their  number,  and  banks  in  the  city  and  vicinity,  who  are 
not  members,  tiie  receiving  bank  at  the  dearlng  house  shall  in  no  case  dls< 
continue  the  arrangement  without  giving  previous  notice,  which  notice' shall 
not  take  effect  until  the  exchanges  of  the  morning  fallowing  the  receipt  of 
such  notice  shall  have  been  completed."  The  clearing  house  association  rules, 
following  the  command  of  the  constitntion,  provide  that  any  member  of  the 
association  sending  throu^  the  clearing  bouse  the  exchanges  of  any  bank  or 
banks  not  membem  "shall  be  liable  In  the  premises,  the  same  as  for  Ita  own 
transactions,  and  its  liability  in  all  such  cases  shall  eontlnne  until  after  the 
completion  of  the  exchanges  on  the  morning  next  following  the  receipt  of 
notice  of  diacontinnance  of  any  such  agency."  By  an  amendment  to  the 
clearing  bouse  rules  adopted  May  23,  1806,  it  was  provided  "that  the  lia- 
bilities of  banks  in  the  clearing  house  doing  business  for  banks  in  the  vicinity 
are  under  the  amendment  to  the  constitution  passed  April  26,  1865,  the  same 
as  for  their  own  transactions."  The  defendant,  as  soon  as  it  received  the 
Information  on  December  31,  1903,  that  the  superintendent  of  banks  had  taken 


Digitized  by 


Sup.  Ct.)       DATENPOBT  V.  NATIONAL  BANS  OF  COHMERCB. 


293 


poBsesBlon  of  the  Bank  of  Stat«i  Island,  gave  notice  to  the  members  of  tbe 
Assodatlou  In  the  manner  provided  by  Its  rules  and  regulations  of  the  dls- 
contlnnance  of  the  arrangement  of  clearing  for  such  bank,  ^uch  notice,  how- 
ever, could  not  take  effect  until  the  completion  of  the  exchanges  on  the  morn- 
ing of  the  first  business  day  following.  There  Is  no  pretense  that  the  defend- 
ant had  any  Buspldon  of  tbe  cmidltlon  at  the  Bank  of  Staten  Island  prior  to 
Its  being  Infonned  tiiat  the  superintendent  of  banks  bad  takai  posseralon.  It 
gave  the  notice,  therefore,  as  soon  as  It  possibly  could,  which  was  after  learn- 
ing that  the  bank  it  was  representing  was  In  trouble.  And  It  had  no  more 
ri^t,  In  view  of  its  engagements  with  its  associate  members  In  the  clearing 
house  association  to  refuse  to  pay  checks  presmted  In  the  clearing  house  on 
the  morning  following  the  giving  of  the  notice,  than  it  had  to  refuse  to  pay 
checks  drawn  upon  it  by  its  depositors.  In  paying  the  checks,  therefore.  It 
did  only  what  It  was  bound  to  do  and  could  be  compelled  to  do.  It  did,  how- 
erer,  seek  to  minimize  the  number  of  checks  It  would  be  obliged  to  redeem  the 
following  business  day  by  requesting  members  of  the  association  not  to  ac- 
cept cbecks  drawn  on  the  Bank  of  Staten  Island.   More,  it  could  not  do. 

Bnt  it  is  said,  if  Its  engagements  with  its  associate  members  in  the  clearing 
house  association  compelled  it  to  pay  the  checks  of  the  Bank  of  Staten  Is- 
land, that  was  its  misfortune ;  that  its  agreement  with  its  co-members  to  pay 
such  checks  gave  it  no  further  or  other  right  against  the  Bank  of  Staten 
IslaQd  than  any  other  creditor  bad.  That  would,  of  course,  be  true,  were  it 
not  for  the  existence  of  a  cont^ract  which  It  had  with  the  bank,  by  the  terms 
of  which  it  held  for  ita  protection  bills  receivable  of  the  value  of  twice  tbe 
amount  paid  by  It  In  redeeming  the  Bank  of  Statm  Island  checks — a  con- 
tract entered  into  by  both  parties,  not  only  with  knowledge  of  the  constitution 
and  rules  of  the  clearing  house  association,  but  also  under  such  circumstances 
as  to  make  such  constitution  and  rules  a  part  of  the  contract,  and  the  clear- 
ing house  association  a  party  thereto.  The  Bank  of  Staten  Island  by  the 
making  of  the  agreement,  becoming  what  is  known  as  a  nonmember  bank,  was 
compelled  to  pay,  as  were  the  45  other  nonmember  ^anks,  a  fee  for  the  privi- 
lege of  being  cleared  for  by  member  banks.  Nonmember  banks,  as  well  as 
member  banks,  made  we^y  statements  to  the  clearing  house:  These  state* 
ments  are  tabulated  and  printed,  and  circulated  ammg  all  the  monber  and 
nonmember  banks,  and  show  the  condition  of  each  bank,  its  obligations,  Its 
1^1  reserves,  and  its  general  financial  condition. 

While  the  Western  National  Bank  was  acting  as  the  clearing  agent  of  the 
Bank  of  Staten  Island  In  April,  1899,  the  board  of  directors  of  the  latter 
bank  adopted  the  following  preamble  and  resolution:  "Whereas  this  corpora- 
tion has  acquired  the  privilege  of  clearing  and  making  exchange  of  Its  chec^ 
through  the  New  York  Clearing  House,  and  is  subject  to  its  rules  and  regula- 
tions: Now,  therefore,  be  it  resolved  that  this  corporation  in  all  respects  as- 
sents to  and  agrees  to  be  bound  by  and  comply  with  the  rules  and  regula- 
tions r^arding  collections  outside  the  city  of  New  York,  which  may  be  es- 
tablished pursuant  to  the  constitntlon  of  said  association,  and  that  the  presi- 
dent of  this  corporation  Is  hereby  Instructed  to  file  a  certified  copy  of  this 
resolution  with  the  clearing  house  association  as  evidence  of  such  assent  and 
agreement  on  the  part  of  this  corporfitlon. '  As  the  rules  and  regulations  of 
the  association  by  which  it  thus  agreed  to  be  bound  In  effect  make  a  member 
bank  which  assumes  to  clear  for  another  bank  a  practical  guarantor  for  24  hours 
of  the  bank  which  Is  being  cleared  for,  it  Is  the  custom  ot  all  member  banks 
to  require  nonmember  banks  for  wbldi  tiiey  clear,  to  ke^  a  certain  amount 
of  money  on  deport  for  tbe  purpose  of  paying  checks  drawn  against  It,  and 
also  to  keep  on  deposit  bills  receivable  or  other  collateral  in  an  amount  agreed 
uiwn  sufficient  to  assure  the  member  bank  against  either  loss  or  delay.  Such 
an  agreement  existed  between  this  defendant  and  the  Bank  of  Staten  Island 
from  October  3,  1903,  down  to  and  Including  all  the  occurrences  which  are  the 
subject  of  this  controversy.  It  had  similar  agreements  with  other  banks  from 
April,  1890,  down  to  the  date  of  the  agreement  with  this  defendant  The 
legal  effect  of  those  agreements,  as  well  as  the  one  under  consideration,  was 
to  require  the  member  bank  clearing  for  said  bank  of  Staten  Island  to  pay 
all  the  checks  drawn  upon  the  latter  when  presented  fhrou^  the  during 
house,  until  the  cnnpletlon  of  tbe  ezchai^es  <a  tbe  morning  foUowtaiK  the 
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KlTlng  ot  a  notice  ttiat  It  would  no  longer  clear.  On  the  other  haod,  the  agree- 
ment  In  legal  effect  authorized  the  clearing  bank  to  nee  the  moneys  deposited 
In  pursuance  of  It  to  meet  snch  checks,  and,  in  addition,  to  collect  or  sell  the 
bills  receivable  or  other  collateral  when  necessary  to  pay  the  checks  redeem- 
ed by  it  that  were  in  excess  of  the  amount  of  moneys  on  d^>oalt. 

The  agreement  now  under  consideration  was  entered  into  at  a  time  when 
the  bank  was  solvent,  and,  when  it  deemed  it  of  value  to  it,  that  this  defaid- 
ant  should  clear  for  It.  To  secure  that  advantage,  it  had  the  legal  right  to 
enter  into  the  contract  which  it  did  make,  a  contract  which  authorized  the 
defendant  to  make  use  of  the  bills  receivable  for  its  protection  In  the  event 
that  the  Bank  of  Stat«i  Island  should  fall  to  keep  on  d^XMlt  with  the  de- 
fendant sufficient  moneys  to  pay  any  and  all  checks  that  under  the  rules  of 
the  association  the  defendant  should  be  compelled  to  redeem.  The  defendant 
was  compelled  to  redeem  while  that  contract  was  In  force  checks  amounting 
to  about  $102,000.  Hence  It  had  the  right  to  use  the  cash  on  hand  and  the 
bills  receivable  to  the  extent  necessary  for  its  reimbursement  They  were  in 
legal  effect  collateral  In  Its  hands  to  secure  the  payment  by  the  Bank  of  Staten 
Island  ot  all  the  checks  dravm  upon  It  which  the  defendant  should  be  oblig- 
ed to  redeem  under  the  clearing  house  rules.  Its  right  to  employ  them,  as 
collateral  is  nsnally  used,  to  satisfy  the  obligation  they  were  intended  to  se- 
cure, seems  to  me  unquestionable,  though  it  were  not  the  fact  that  there  ex- 
isted an  arrangement  between  these  two  banks  and  the  clenring  house  wfaidi 
constituted  a  tripartite  agreement  upon  ample  consideration  for  the  mutual 
benefit  of  all  the  parties  to  it.  Snch,  however,  was  the  legal  effect  of  the  ar* 
rangement  into  which  these  parties  entered.  And  so  the  Court  of  Appeals 
held  in  O'Brien  v.  Grant,  146  N.  T.  163.  40  N.  E.  871,  28  L.  B.  A.  361,  where 
similar  relations  and  sltuatlfms  were  carefully  considned  by  that  court.  The 
learned  counsel  for  the  plaintiff  Insists  that  O'Brien  t.  Grant  la  not  on  all 
fours  with  this  case,  because  In  that  <me  the  superintendent  had  not  taken 
possession.  While  there  is  that  dlatluctlon  between  the  two  cases,  the  fact 
is  that  in  that  case  the  redeemii^  bank  In  the  clearing  house  association,  not 
only  knew  that  Insolvency  was  suspected,  but  also  knew  that  the  bank  had 
closed  its  doors.  But.  as  I  understand  the  opinion,  the  decision  was  not 
rested  upon  any  such  distinction.  Instead,  the  court  held  that  the  suspected 
Insolvency  of  the  nonmember  bank  did  not  excuse  the  member  bank  from  the 
performance  of  its  obligations  to  the  clearing  house  bank,  and  hence  the  agree- 
ment under  which  It  undertook  to  clear  for  a  nonmember  bank  entitled  It  to 
hold  and  apply  the  securities  which  It  held  for  its  protecti<ni  In  payment  of 
the  amount  so  paid  by  it.  The  opinion  of  the  court  seems  to  me  to  indicate 
very  clearly  that  the  decision  would  not  have  been  different  had  the  mem- 
ber bank  In  that  case  known  that  the  nonmember  bank  was  insolvent,  instead 
of  suspecting  It.  The  reasoning  of  the  opinion  which  led  to  a  decision  which 
sustained  the  right  of  the  member  bank  to  do  precisely  whet  the  member  bank 
did  in  this  case  is  not  rested  at  all  upon  the  certainty  or  uncertainty  of  the 
member  bank  as  to  tbe  insolvency  of  the  nonmember  bank.  Instead,  it  dem- 
onstrates that  the  agreement  as  made  was  not  In  violation  of  the  state  bank* 
Ing  corporation  law,  or  any  other  law ;  that  It  was  such  an  agreement  as  the 
three  parties  to  It  were  competent  to  make ;  that  Its  terms  were  unambiguous, 
and  entitled  the  member  bank  to  redeem  the  checks  drawn  upon  the  nonmember 
bank  on  the  first  business  day  following  the  giving  of  the  notice,  and  to  employ 
the  collateral  which  It  held  to  satisfy  its  claim  for  moneys  paid  out  In  the  re- 
demption of  such  checkR  If,  however,  I  am  giving  to  the  decision  a  broader 
construction  than  it  is  entitled  to.  It  nevertheless  seems  to  me  clear  that  there 
is  no  opportunity  for  a  distinction  between  the  two  cases.  In  that  case  the  non- 
member  bank  had  closed  Its  doors  and  the  member  bank  knew  It  and  suq)ected 
InsolTency.  In  this  case  tbe  superlntendoit  took  possession,  and  because  of 
that  ftict  the  defendant's  officers  probably  suspected  Insolvency.  But  they 
were  not  advised  by  the  superintendent  or  by  any  one  else  prior  to  the  re- 
demption of  the  checks  in  question  that  the  bank  was  insolvent  In  both 
cases,  therefore,  there  was  of  necessity  a  Rusplcion  of  Insolvency,  and  nothing 
more.  From  every  point  of  view,  .therefore,  the  two  cases  are  In  all  ma- 
terial respects  similar. 
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The  plaintiff  aTgea  spedflcally  that  the  contract  waa  In  effect  one  to  con- 
tinue redemption  for  2i  butirs  after  the  superintendent  of  banks  should  take 
posseRstou,  and  for  that  reason  void.  It  must  be  conceded  that  such  has  been 
Its  effect,  not  only  in  this  case,  but  also  In  the  O'Brien  t.  Grant  case.  But 
that  was  not  the  purpose  of  the  contract,  although  It  has  proved  to  be  an 
incident  of  It.  Insolvency  was  not  theu  autlclpated  by  either  bank.  Had  It 
been,  the  defendant  certainly  would  not  have  entered  Into  it.  The  plaintiff's 
position,  then,  comee  at  last  to  this:  That  the  contract,  sanctioned  by  the 
local  precedents  and  customs  corerli^  many  years,  fwbldden  by  no  status, 
entered  into  in  good  faith  and  for  mutual  helpfulness,  is  Told,  and  therefore 
nonenforceable,  because  it  happens  In  the  chan^  conditions  resulting  from 
unexpected  Insolvency  that  through  it  some  depositors  secure  a  preference. 
To  state  the  proposition  Is  to  refute  it  More  than  that,  the  proposition  was 
necessarily  involved,  and  therefore  passed  upon  in  O'Brien  v.  Grant.  It 
seems  to  me  to  have  been  explicitly  passed  upon,  although  the  proposition 
now  presented  was  differently,  and  not  so  well,  expressed  as  in  tbis  case. 

It  Is  further  objected  by  the  plaintiff  that  tbe  Bank  of  Staten  Island  had 
not  compiled  with  all  the  provlslcms  of  the  amendment  to  the  clearing  house 
rules  adopted  F^ruary  11,  1903.  As  I  find  the  fact  to  be  otherwise,  tbere  is 
no  occasion  for  further  consideration. 

The  claim  that  the  defendant  could  have  avoided  redemption  of  the  checks 
by  signifying  its  intention  to  withdraw  from  the  clearing  house  association, 
while  not  clearly  demonstrated,  may  from  my  point  of  view  be  treated  as  If  It 
were,  without  resulting  In  help  to  the  plaintiff.  The  defendant  could  not  take 
such  step  or  any  step  in  the  direction  of  avoiding  the  contract  to  which  the 
clearing  house  association  was  a  party,  without  injury  to  It.  It  was  not  called 
upon  to  suffer  any  injury  whatever.  It  was  to  save  It  from  Injury  generally 
that  the  collateral  was  placed  in  its  hands,  and  speciflcally  to  save  it  harmless 
because  of  checks  redeemed,  as  these  were,  for  the  Bank  of  Staten  Island 
through  the  clearing  house,  after  completing  the  exchanges  of.the  morning  fol- 
lowing the  notice  of  discontinuance  of  the  arrangement 

The  defendant  was  obliged  to  epploy  counsel  and  Incur  other  expense  in 
collecting  the  bills  receivable.  The  charges  made  for  the  services  rendered 
were  reasonable,  and  therefore  should  be  allowed  to  the  defendant  Bank  of 
Staten  Island  t.  Silvle.  89  App.  Dlv.  467,  85  N.  Y.  Supp.  760;  Field  t.  Sibley. 
174  N.  T.  514,  66  N.  E.  llOa  The  charge  of  the  defendant  fOr  protest  fees, 
incurred  In  protesting  the  checks  redeemed  by  It,  Is  not  free  from  doubt  Had 
it  taken  such  action  of  its  own  motion,  clearly  the  charge  could  not  be  al- 
lowed, for  protest  was  not  necessary.  But  It  did  nothing  of  the  kind.  It 
did  not  even  advise  protest.  It  protested  the  checks  because,  and  only  be- 
cause, the  superintendent  of  banks  requested  it  to  do  so.  He  was  then  In  pos- 
session of  tbe  bank,  and  for  the  time  being  had  authority  to  take  the  neces- 
sary steps  to  protect  its  assets.  He  chose  as  one  step  in  that  direction  to 
protest  the  redeemed  checks — a  needless  step,  surely.  But,  In^  view  of  the 
fact  that  the  direction  came  to  the  defendant,  from  one  who  reprraented  all 
the  power  that  the  state  had  conferred  for  the  purpose  of  temporarily  pro- 
tecting the  assets  of  banks  In  trouble,  it  would  seem  as  If  services  which  he 
deemed  necessary  for  such  purpose  should  be  paid  for,  altbou^  he  was  In 
fact  mistaken  as  to  the  necessity  of  It 

The  complaint  should  be  dismissed. 

Argued  before  WOODWARD,  HOOKER,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

John  S.  Davenport,  for  appellant. 
John  Quinn,  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs,  on  the 
opinion  of  Hon.  Alton  B.  Parker,  referee. 
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(Supreme  Court,  Special  Term,  New  York  County.   January  81,  1908.) 

1.  Appeal  akd  Ebbob— Review — CoNFuonna  Evideitce. 

A  verdict  of  sanl^  upon  conflicting  testimony  of  experts  will  not  be 
disturbed  on  aK>eal. 

3.  Insane  Peb80N8—Cost&— Costs  Against  Petitioneb. 

Where  there  was  reason  to  brieve  that  a  person  was  Insane  at  the  be- 
ginning ot  faiQuisltion  proceedings,  upon  a  subsequent  finding  of  aanltyr 
costs  or  disbursements  should  not  be  awarded  against  petlti<mer. 


Up<m  a  verdict  of  sanity,  petitioner  cannot  claim  costs  and  dlsburse- 
moitB  even  though  there  was  reason  to  believe  tbat  the  party  waa  In- 
sane at  the  beginning  of  the  Inquisition,  since  the  finding  of  sanity  de- 
prives the  court  of  Jurisdiction  over  the  property  ot  the  person  against 
whom  the  proceedings  were  taken. 

In  the  matter  of  James  B.  Hammond,  alleged  lunatic,  oa  motion 
to  dismiss  the  petition.   Motion  granted. 

J.  Addison  Young  and  John  Holden,  for  petitioner. 

Jas.  W.  Osborne  and  Qui^,  Bostwick  &  Coleman,  for  respondent. 

GREENBAUM,  J.  Three  inquiries  have  been  had  into  the  mental 
condition  of  James  B.  Hammond.  The  first,  which  resulted  in  a  find- 
ing of  insanity,  was  practically  uncontested,  and  was  set  aside  by  Mr. 
Justice  Blanchard,  who  appointed  a  new  commission.  The  'Second  re- 
sulted in  a  disagreement  of  the  jury,  and  the  third,  conducted  before 
17  jurors,  unanimously  found  him  sane.  The  commissioners,  gentle- 
men of  high  standing,  joined  with  the  jurors  in  signing  the  inquisition 
Upon  the  verdict  of  the  jury  that  "James  B.  Hammond  is  not  a  lunatic 
and  is  not  incompetent  to  manage  himself  or  his  affairs."  It  appears 
to  be  ccKiceded  timt,  when  first  committed,  Mr.  Hammond  was  suffer- 
ing from  some  form  of  insanity.  The  contention  between  the  peti- 
tioner and  the  alleged  incompetent  was  as  to  the  latter's  mental  condi- 
tion at  the  time  of  the  inquisition.  The  physicians  called  as  witnesses 
in  behalf  of  Mr.  James  B.  Hammond  expressed  their  opinion  that  in 
April  last  the  patient  was  suffering  from  toxoemia,  a  recoverable  form 
of  insanity,  and  that  in  November,  when  the  inquiry  was  being  held, 
he  had  fully  recovered  and  was  then  rational.  The  experts  called  in 
behalf  of  the  petitioner  expressed  the  opini<»i  that  he  was  suffering 
from  dementia,  which  was  likely  to  continue.  A  great  mass  of  testi- 
mony was  taken  as  to  the  conduct  of  the  respondent  at  various  times, 
and  upon  the  conflicting  proofs  and  opinions  of  the  experts  the  jury 
declared  him  sane.  I  can  see  no  reason  at  the  present  time  for  dis- 
turbing the  Verdict  of  the  jury,  and  the  motion  to  dismiss  the  petition 
must  ht  granted. 

As  already  observed,  there  seems  to  have  been  reason  for  believing 
that  the  respondent  was  not  of  sound  mind  when  the  proceedings  were 
begun ;  and  hence  I  do  not  think  that  costs  or  disbursements  should  be 
awarded  against  the  petitioner.  As  to  petitioner's  claim  for  costs  and 
disbursements  I  find  no  warrant.   The  finding  of  sanity  deprives  the 


&  Same. 


Sup.  Ct) 


IN  BE  HAMMONIX 


297 


court  of  any  control  over  the  property  of  the  respondent,  and  the  au- 
thorities seem  to  be  uniform  in  this  state  that  under  the  circumstances 
no  costs  may  be  charged  against  the  property  of  the  person  against 
whom  the  proceeding  was  taken.  See  cases  dted  in  Carter  v.  Beck- 
with,  128  N.  Y.  317.  28  N.  E.  582;  Matter  of  Lofthouse,  3  App.  Div. 
139,  143,  38  N.  Y.  Supp.  39;  Sander  v.  Lamer,  101  App.  Div.  168, 
169,  91  N.  Y.  Supp.  428. 
Settle  OTder  upon  notice. 


(Supreme  Court,  Special  Term.  New  York  Coimt7.   Hardi  19,  1908.) 

1.  iKBAnE  PEBSoNs—lNQuisirionB— Costs  and  Fexs. 

Where  a  default  Judgment  of  Insanity  was  opened  June  28Ui  on  pay- 
ment of  the  costs  and  expenses  to  date,  and  subsequent  Inqulrttlons  were 
had.  In  <me  of  whidi  the  Jury  disagreed  and  In  the  other  gave  a  vordlct 
of  sanity,  expenses  Incurred  after  that  date  must  be  excluded  In  fixing 
the  amount  to  be  paid  to  petitioner,  but,  besides  his  taxable  costs  and 
disbursements  Incident  to  the  first  commission,  an  allowance  will  be  made 
for  compensatiOD  to  petitioner's  attorney  and  the  physician,  employed  by 
him,  and  the  bills  of  the  real  estate  appraiser  and  sten<^apher  will  be 
allowed. 

2.  Saue— Feb  of  Comuission. 

Under  the  direct  provision  of  court  rule  71,  commissioners  In  Inquisi- 
tion proceedings  cannot  be  awarded  more  than  f  10  for  each  day  onployed. 

In  the  matter  of  James  B.  Hammond,  alleged  lunatic.  On  motion 
for  costs  and  disbursements.  Motion  allowed,  and  costs  awarded  as 
stated. 

John  Holden,  for  petitioner. 
Charles  W.  Coleman,  for  respondent. 

O'GORMAN,  J.  Under  the  order  of  June  28,  1907,  the  default  was 
opened  on  payment  of  the  "costs  and  expenses  of  the  proceeding  to 
date."  The  proceeding  was  commenced  on  April  29,  1907,  by  an  order 
appcnnting  a  commission,  under  which  there  were  five  hearings  and  one 
adjournment.  Expenses  incurred  in  the  proceeding  after  June  28, 
1907,  must  therefore  be  excluded  in  fixing  the  amount  to  be  paid  to 
the  petitioner.  Besides  the  petitioner's  taxable  costs  and  disbursements 
incident  to  the  first  commission,  an  allowance  of  $3,S00  is  made  for 
the  compensation  of  the  petitioner's  attorney.  The  bills  of  the  real 
estate  appraiser  and  the  stenographer  are  approved.  The  compensation 
of  the  physicians  employed  by  the  petitioner  is  fixed  as  follows:  Dr. 
Bailey,  $600 ;  Dr.  Hamilton,  $500 ;  Eh-.  McDonald,  $500 ;  Dr.  Coley, 
$400 ;  Dr.  Dana,  $300 ;  and  Dr.  Edson,  $200.  Under  rule  71  the  court 
cannot  award  commissioners  more  than  $10  for  each  day  employed  in 
hearing  the  testimony  and  taking  the  inquisition.  Each  commissioner 
will  therefore  receive  $70. 

Settle  order  on  notice. 
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(59  MISC.  Rep.  865.) 

In  re  HAMMOND. 
(Sapreme  Court,  Special  Term,  New  York  Gonnty.   May,  1008.) 

INSAHE  PEBSOnS— APPOISTMEKT  OT  COlflOTTEE— GOBIS. 

In  proceedlnss  for  the  appointmmt  of  a  committee  for  an  alleged  In- 
sane  person,  on  finding  of  suntty,  the  court  cannot  charge  costs  of  the  pro- 
ceedings against  the  property  of  the  allied  Incompetent. 

lEd.  Not&— For  cases  In  point,  see  Gent  Dig.  YiA.  Sfl,  Insane  Posoas, 
i  3ft] 

Application  for  the  commitment  of  James  B.  Hammond,  an  alleged 
insane  person.  Motion  to  determine  compensation  of  commissioners. 
Alleged  insane  pason  held  not  liable. 

John  Holden,  for  petitioner. 
Rollins  &  Rollins,  for  commissioners. 

Quigg,  Bostwick  &  Coleman  (Charles  W.  Coleman,  of  counsel),  for 
respondent. 

FITZGERALD,  J.  The  opinion  of  Mr.  Justice  Greenbaum  con- 
firming the  inquisition  (112  N.  Y.  Supp.  296),  to  the  extent  that  it  is 
necessary  to  be  here  considered,  holds  only  that,  as  between  the  peti- 
tioner and  the  respondent,  the  daim  of  the  former  for  costs  and  ex- 
penses was  untenable.  The  court  is  now  asked  by  the  commissioners 
to  determine  the  amount  each  commissioner  shall  receive  as  compensa- 
tion for  his  services  and  to  direct  by  which  of  the  parties  it  shall  be 
paid.  "The  finding  of  sanity,"  says  the  learned  justice,  supra,  "de- 
prives the  court  of  any  control  over  the  property  of  the  respondent, 
and  the  authorities  seem  to  be  unanimous  in  the  statement  that  under 
the  circumstances  no  costs  may  be  charged  against  the  property  of 
the  person  against  whom  the  proceeding  is  taken."  Following  this 
rule,  whidi  appears  to  be  supported  by  abimdant  authority  (Carter  v. 
Beckwith,  128  N.  Y.  3*12,  28  N.  E.  582;  Matter  of  Lofthouse.  3  App. 
Div.  139,  38  N.  Y.  Supp.  39;  Sander  v.  Lamer,  101  App.  Div.  168, 
91  N.  Y.  Supp.  428),  it  must  be  held  that  respondent  is  not  legally 
liable.  Compensation  of  commissioners  is  limited  by  rule  71,  General 
Rules  of  Practice.  Mktter  of  Hammond  (Sup.)  112  N.  Y.  Supp.  297. 
The  petitioner  alone  is  liable. 

Settle  order  upon  usual  notice. 


PEOPLBi  ex  rel.  HAHER  v.  POTTER,  JusUce  of  the  Peace. 
(Supreme  Court,  Special  Tom,  Westchester  Comity.   November,  1907.) 
1.  HEAx.Tn— BxauLATioir  and  Offenses— InroiHATzoN—SumciKHcr  or  Aoon- 

BATION— "  WHJJTOL. " 

Fen.  Code,  $  397,  subd.  1,  declares  a  person  who  willfully  violates  or 
refuses  or  omits  to  comply  with  any  lawful  order  or  regulation  prescribed 
by  a  local  board  of  health  or  local  health  officer  guilty  of  a  misdemeanor. 
Yonkere  City  Charter,  tit.  6,  9  10,  declares  any  person  willfully  violating 
any  lawful  ordinance  guilty  of  a  misdemeanor.  An  Information  chained 
one  with  having  unlawfully  violated  Yonkers  Sanitary  Code,  art.  15.  S  144, 
by  using  a  building  as  a  boarding  and  lodging  hoose  for  over  200  men;  the 
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bnlldiog  not  being  constmc'tecl  as  required  by  Tonkere  Sanitary  Code,  and 
especially  of  article  IS  thereof.  Held,  that  as  the  information  did  not 
charge,  in  terms  or  In  substance,  that  tlie  alleged  Tiolation  was  "willful." 
it  charged  no  crime ;  the  term  "willful"  In  the  statutes  having  a  substantial 
meaning. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pi?. 
7^6&-7481,  7835-7836.] 

2.  Same. 

The  Information  was  also  defective  and  probably  Insuflaclent  to  confer 
jurisdiction  on  the  magistrate  l>ecauBe  it  did  not  definitely  and  precisely 
state  the  violation  Intended  to  be  alleged;  article  15,  which  was  alleged  to 
have  been  violated,  containing  seTcral  different  requirements  as  to  the 
couBtruction  and  equipment  of  a  building  used  for  the  purpose  alleged. 

3.  Okiuinai.  Iaw — Certiorari— Unlawfui.  Restraint. 

Hie  slightest  restraint  of  a  person  Is  sufficient  to  warrant  the  Issuing 
of  the  writ  of  certiorari  to  inquire  into  Its  cause,  and  hence  it  will  issue 
to  Inquire  Into  the  restraint  ot  one  committed  to  tbe  custody  of  his  at- 
torney by  a  ma^strate;  the  attorney  being  an  ofttcer  of  the  court 

Certiorari  by  the  people,  on  the  relation  of  Edward  A.  Maher,  to 
review  the  act  of  Oswald  W.  Potter,  a  justice  of  the  peace,  acting  as 
city  judge  of  Yonkers  in  causing  the  restraint  of  relator.  Relator  dis- 
charged. 

Ambrose  F.  McCabe,  for  relator, 

Frederick  C.  Weeks,  Asst.  Hist.  Atty.,  for  defendant. 

MILLS,  J.  This  is  a  proceeding  by  writ  of  certiorari  for  the  pur- 
pose of  inquiring  into  the  cause  of  the  imprisonment  or  restraint  of 
the  relator.  It  appears  from  the  petition  and  return  that  the  defend- 
ant, a  justice  of  the  peace  of  the  aty  of  Yonkers,  while  serving  as  the 
acting  city  judge  of  that  city,  received  from  the  health  officer  of  the 
city  a  complaint,  verified  by  him  on  the  25th  of  October  last,  against 
the  relator,  charging  him  with  having  "unlawfully  violated  section  144, 
art.  15,  of  the  Sanitary  Code  of  the  city  of  Yonkers,  in  that  he  did 
use  and  cause  to  be  used  the  building  of  the  Yonkers  Railroad  Com- 
pany, a  domestic  corporation,  at  the  foot  of  Main  street,  Yonkers,  N. 
Y.,  as  a  boarding  and  lodging  house  for  upwards  of  300  men  housed 
therein,  the  said  building  not  conforming  in  construction  to  the  re- 
quirements of  the  Sanitary  Code,  in  violation  of  the  Sanitary  Code 
of  tiie  city  of  Yohkers,  and  especially  of  article  15  thereof."  Upon  the 
amugnment  of  the  relator  for  trial  before  the  defendant,  the  relator's 
counsel  made  various  motions  for  a  dismissal  of  the  complaint  and  for 
his  discharge,  upon  several  grounds,  among  others,  in  substance,  that 
the  information  did  not  state  facts  sufficient  to  constitute  a  crime,  and, 
further,  that  the  information  failed  to  state  wherein  a  crime  was  com- 
mitted. 

The  question  presented  here  for  determination  is  whether  or  not 
the  information  charged  the  relator  with  having  committed  a  crime, 
which  the  acting  city  judge  had  jurisdiction  to  try.  It  clearly  appears 
that  the  information  did  not  charge  the  commission  of  any  such  crime, 
or,  indeed,  of  any  crime  whatever.  The  violation  of  provisions  of  the 
Sanitary  Code  of  the  city  of  Yonkers  may  constitute  a  misdemeanor 
either  under  the  provisions  of  subdivision  1,  §  397,  Pen.  Code,  or  of 
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the  latter  sentence  of  section  10,  tit.  6,  Yonkers  City  Charter.  In  ea 
case  the  statute  requires  that  the  act  in  violation  must  have  been  v 
fully  performed.  Thus  the  provision  of  the  Penal  Code  reads: 
person  who  willfully  violates  or  refuses  or  omits  to  comply,"  c 
and  that  of  the  city  charter  reads,  "Every  person  willfully^  violati 
any  lawful  ordinance."  The  information  in  no  respect  satisfied  t 
requirement.  It  did  not  charge,  either  in  terms  or  in  substance,  tl 
the  alleged  violation  was  willful.  The  term  "willful"  in  such  a  stat 
is  one  of  substantial  meaning-,  as  was  distinctly  held  in  the  case 
Wass  V.  Stephens,  128  N.  Y.  133,  28  N.  E.  21. 

The  information  was  also  defective,  and  therefore  probably  ins 
ficient  to  confer  jurisdiction  upon  the  magistrate,  for  the  reason  t 
it  did  not  definitely  and  precisely  state  the  violation  intended  to  be 
leged.  The  information  alleged  simply  that  the  relator  was  usinj 
certain  building  for  a  boarding  and  lodging  house  for  upwards 
200  men  housed  therein,  which  said  building  did  not  conform  in  c 
struction  to  the  requirements  of  the  Sanitary  Code  of  the  City 
Yonkers,  and  especially  of  article  15  thereof.  Such  article  conta 
many,  or  at  least  several,  different  requirements  as  to  the  constr 
tion  and  equipment  of  a  building  used  for  such  purposes.  The  infori 
tion  did  not  in  any  manner  allege  which  one  of  said  requirements  1 
been  violated,  and  therefore  failed  to  give  to  the  relator  the  infon 
tion  of  the  charge  against  him,  which  he  was  entitled  to  have.  Upon 
trial  the  health  officer,  as  a  witness  for  the  prosecution,  testified  to  d 
ciencies  in  the  quarters  or  arrangements  for  sleeping,  in  those  for 
kitchen,  and  in  those  for  toilets,  while  the  information  gave  no  s 
detail.  I  think  that  it  therefore  failed  to  charge  a  crime,  and  for 
reason  failed  to  confer  jurisdiction  upon  the  magistrate.  See  Pe( 
ex  rel.  Schuler  v,  Schatz  as  City  Judge  of  Mt.  Vernon,  60  App.  I 
544,  546,  64  N.  Y.  Supp.  137;  People  v.  Corbalis,  178  N.  Y.  516, 
N.  E.  106.  It  follows,  therefore,  that  the  magistrate  should  h 
granted  the  relator's  motion  for  a  dismissal  of  the  complaint  and 
his  discharge  upon  the  ground  that  the  complaint  or  information 
not  charge  the  commission  of  a  crime.  This  conclusion  does  not 
pear  to  be  disputed  by  the  learned  assistant  district  attorney ;  bu1 
insists  that,  inasmuch  as  it  appears  by  the  return  that  the  relator 
by  the  magistrate  been  committed  to  the  custody  of  L.  P.  Davis, 
of  his  attorneys,  he  is  not  therefore  in  any  manner  restrained  of 
liberty,  and  that,  under  those  circumstances,  neither  writ  can  prop 
be  issued.  For  this  purpose,  he  cites  and  relies  upon  the  case  of  I 
pie  ex  rel.  Albert  v.  Pool,  77  App.  Div.  148,  78  N.  Y.  Supp.  1026. 
that  case,  when  the  writ  was  issued,  the  relator  had  been  admittei 
bail  and  entirely  discharged.  It  was  therefore  held  by  the  Appel 
Division  in  the  First  Department  that  he  was  then  not  at  all  ur 
restraint,  and,  therefore,  that  the  writ  could  not  properly  be  issued, 
this  case  the  relator  has  not  been  fully  discharged.  He  has  simply 
the  magistrate  been  committed  to  the  custody  of  an  individual, 
is  well  settled  that  the  slightest  restraint  is  sufficient  to  warrant 
issuing  of  the  writ.  Mr.  Davis  is  an  officer  of  the  court ;  and  his  i 
tody  of  the  relator  may  perhaps  be  regarded  in  some  sense  as  tha 
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the  court  or  magistrate.  No  authority  bearing  directly  upon  the  ques- 
tion whether  or  not  such  a  custody  constitutes  such  restraint  as  to  war- 
rant the  issuing-  of  the  writ  is  presented  to  me.  In  the  absence  of  such 
authority,  especially  in  view  of  the  clear  merits  of  the  relator's  claim 
to  his  prompt  discharge,  I  have  decided  ta  hold  that  such  custody  con- 
stitutes sufficient  restraint. 
The  relator  is  therefore  entitled  to  be  discharged. 


<50  Misc.  Rep.  SS4.) 

PBOFLB  T.  WIDNDEIi. 
(Supreme  Oomt,  Orlmlnal  Term,  New  Tork  Connty.    Har,  1908.) 

CannHAL  Ii&w— Foanx  Jxopabdt— "Fobicbb  CoNTicnoiv." 

A  coDTlction  by  a  conrtvmartlal  of  a  commissioned  officer  In  the  Na- 
tional Gnard  of  the  state  of  conduct  unbecoming  an  officer  and  a  gentle- 
men, of  conduct  to  the  pr^ndlce  of  good  order  and  military  discipline, 
and  of  making  a  false  certificate  of  accoimt  and  sentence  of  dismissal 
from  the  service  Is  not  a  former  conviction  which  will  bar  a  subsequent 
indictment  for  grand  larceny  founded  on  the  same  transactions  on  which 
the  conviction  by  the  court-martial  was  based. 

[Bd.  Motft— For  other  definitions,  see  Words  and  Phrases,  rol.  3,  p.  2ftl4.] 

Moticm  by  Louis  Wendel  to  amend  his  plea  to  an  indictment  gainst 
him  for  grand  larceny.  Motion  denied. 

Wm.  Travers  Jerome,  Dist.  Atty.  (John  W,  Hart,  Asst  Dist.  Atty., 
of  counsel),  for  the  People. 

Abraham  Levy,  for  defendant. 

GOFF,  J.  To  an  indictment  for  grand  larceny,  the  defendant  in- 
terposed a  plea  of  not  guilty,  and  he  now  moves  for  leave  to  amend 
his  plea  by  adding  thereto  "dfiat  he  has  already  been  convicted  of  the 
crime  chained  in  this  indictment  by  the  judgment  of  a  general  court- 
martial.''  The  application  is  addressed  to  the  discretion  of  the  court, 
and  the  favorable  exercise  of  that  discretion  is  sought  for  the  reason 
that,  after  defendant  had  pleaded,  he  was  in  another  tribunal  prose- 
cuted, convicted,  and  punished  for  the  crime  of  which  he  is  accused 
in  the  indictment.  If  the  reason  so  assigned  be  founded  on  fact,  dis- 
cretion would  be  properly  exercised  in  favor  of  the  application,  but, 
if  it  be  not  so  founded,  it  would  be  an  idle  ceremony  to  grant  that 
which  would  be  useless.  Passing  for  the  moment  the  important  ques- 
tions of  propriety  of  jurisdiction  and  the  fixed  character  of  the  is- 
sue framed  by  the  pleading,  it  is  pertinent  to  inquire  whether  in  any 
aspect  the  defendant  could  on  the  trial  of  the  indictment  be  placed  in 
double  jeopardy.  It  is  an  unquestioned  principle  that  to  constitute 
former  jeopardy  the  court  in  which  the  trial  was  had  must  have  had 
jurisdiction  of  the  person  and  of  the  offense.  To  properly  apply  this 
principle  the  facts  must  be  ascertained.  The  defendant  was  a  commis- 
si(Hied  officer  in  the  National  Guard  of  the  stat'e.  For  certain  alleged 
facts  in  connection  with  his  official  conduct  he  was  indicted  for  grand 
larceny.  Subsequently  a  gen^l  court-martial  was  convened  to  try 
lu^  on  charges  and  specifications  wMch  were  designated  as  "conduct 
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unbecoming  an  crfficer  and  a  gentleman,"  "conduct  to  the  prejudice 
of  good  order  and  military  discipline,"  "making  a  false  certificate  of 
account."  In  substance,  the  specifications  set  forth  the  same  trans- 
actions on  which  the  indictment  is  precUcated.  On  these  charges  and 
specifications  (tefendant  was  found  ^ilty  and  sentenced  "to  be  dis- 
missed from  the  service."  The  finding  and  sentence  were  approved 
by  the  Governor. 

It  is  urged  that  defendant's  case  comes  squarely  within  the  provi- 
sions of  the  Constitution  specified  in  section  6,  art.  1,  wliich  says; 

"No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime  (except  *  •  •  In  cases  of  militia  when  in  actual  service,  and  the  land 
and  naval  forces  •  •  •  which  this  state  may  Ijeep  with  the  consent  of 
CoDxreBs  in  time  of  pence  *  *  * )  unless  on  presentment  or  indictment  of  a 
grand  Jury.  *  •  •  No  parson  sball  be  subject  to  be  twice  put  in  Jeopardy 
for  the  same  offense." 

The  plain  meaning  of  this  provision  is  that  a  militiaman  may  be 
held  to  answer  for  a  felony  by  a  tribunal  having  jurisdiction  to  try 
him  for  that  grade  of  crime  without  the  intervention  of  a  grand  jury. 
But  without  such  interventi(»i  where  is  the  tribtmal  in  this  state  which 
in  time  of  peace  is  clothed  with  jurisdiction  to  hold  any  man  to  an- 
swer for  such  a  crime?  A  court-martial  has  not  inherent  power  to 
hold  or  to  punish.  It  has  neither  original  nor  general  jurisdiction; 
and  whatever  authority  it  may  have  when  called  into  being  is  derived 
solely  from  the  lawmaking  power  as  expressed  in  the  Military  Code. 
Section  95  of  that  instrument  prescribes  18  "ofifenses"  for  which  pun- 
ishments may  be  inflicted  by  a  court-martial;  the  most  severe  of 
which  is  dismissal  from  the  service  with  a  small  fine.  While  the  words 
"offense"  and  "crime"  may  in  certain  cases  be  considered  synony- 
mous, in  this  connection,  however,  there  seems  to  be  maintained  a 
clear  distinction,  for  no  one  of  those  "offenses"  is  designated  as  a  crime. 
It  may  be  that  the  act  constituting  the  "oflFense"  is  in  its  nature  crim- 
inal, but  Jhe  offender  is  not  prosecuted  for  a  crime  against  society. 
He  is  proceeded  against  for  a  violation  of  military  law  or  an  infraction 
of  military  discipline.  If  one  officer  of  the  National  Guard  while  in 
active  service  feloniously  killed  another  c^cer  and  a  court-martial 
should  find  him  guilty  of  "conduct  unbecoming  an  officer  and  a  gen- 
tleman" and  punish  him  by  "dismissal  from  the  service."  it  would  be 
a  shock  to  the  moral  sense  to  hear  it  seriously  urged  that  because  of 
a  former  "conviction"  he  could  not  be  tried  and  punished  for  murder. 
And  that  is  precisely  the  extreme  to  which  defendant's  contention 
would  lead  if  sustained  and  given  logical  effect.  When  the  Consti- 
tution (Id.),  and  section  4,  subd.  3,  Cr.  Code  Proc,  say  a  crime  must 
be  prosecuted  by  indicthient  except  when  it  arises  in  the  militia,  it 
is  not  meant  that  a  crime  in  the  militia  cannot  be  prosecuted  by  other 
methods  than  indictment  where  a  court-martial  is  vested  with  power ; 
but  this  court-martial  had  not  the  power  to  prosecute  the  defendant 
by  any  method  for  the  crime  of  grand  larceny,  and  he  knew  it,  for  he 
ignored  the  court  which  convicted  and  sentenced  him  while  absent. 
The  record  of  the  proceedings  says: 

"The  accnsed  not  appearing  In  person  before  It,  the  court  inoceeded  with 
the  trial  In  accordance  with  the  regulatloii.'* 
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Even  if  the  court  had  jurisdiction  of  the  crime,  it  did  not  acquire 
jurisdiction  of  the  person,  and  consequently  the  trial  and  conviction 
must  be  held  null  and  void  as  a  former  judgment  of  conviction,  for  to 
render  that  available  as  a  plea  it  must  be  good  in  law  as  well  as  in 
fact. 

On  principle  and  in  the  light  of  authority  it  may  be  stated  as  a  rule 
tiiat  a  dtizen  who  becomes  a  citizen  soldier  is  not  thereby  relieved 
from  liabtlity  to  the  people  for  a  violation  of  their  laws,  even  though 
in  his  military  capacity  he  assumes  additional  liability  for  the  same 
violation.  In  his  treatise  oa  Alilitary  Law,  Mr.  Davis  says,  at  page 
102: 

"Where  tbe  trial  for  the  military  offense  baa  preceded  the  civil  trial,  he 
[tbe  soldier]  cannot  plead  autrefois  acQult  or  convict  to  an  Indictment  for  the 
civil  crime  committed  Ixi  and  by  tbe  same  act.  This  for  the  reason,  already 
Rtnted,  that,  while  tbe  act  or  omission  out  of  which  the  offenses  grew  Is  the 
Kame.  the  offoises  themselves  are  quite  separate  and  distinct,  one  being  a 
criminal  attmao  created  by  the  common  law  or  by  statute  In  the  jurisdiction 
within  whicb  It  was  committed,  the  other  a  military  (^ense,  and  as  such 
created  by  the  articles  of  war  or  by  an  enactment  of  Congress  of  similar 
diaracter." 

It  has  been  held  that  a  civil  court  may  legally  take  cognizance  of 
the  criminal  offense  involved  without  re^&rd  to  the  fact  ^t  the  sol- 
dier had  been  subjected  to  trial  and  conviction  by  court-martial  for  his 
breach  of  military  law  or  discipline.  In  such  mstances  the  act  com- 
mitted is  an  offense  against  the  two  jurisdictions,  and  may  legally 
subject  the  offender  to  be  tried  and  punished  under  both.  Moore  v. 
111.,  14  How.  19,  20,  14  L.  Ed.  306 ;  Fox  v.  Ohio,  5  How.  432,  12  L. 
Ed.  213 ;  United  States  v.  Marigold,  9  How.  560,  13  L-  Ed.  257. 

The  learned  counsel  for  defendant  places  reliance  upcm  the  case  of 
Grafton  v.  United  States,  206  U.  S.  383,  27  Sup.  Ot  749,  61  L.  Ed. 
1084,  recently  decided  1^  the  Supreme,  Court  as  a  controlling  authority. 
In  that  case  Grafton,  a  soldier  in  the  army  of  the  United  States,  sta- 
tioned in  the  Philippine  Islands,  while  on  duty  shot  and  killed  two 
native  Filipinos.  He  was  tried  by  court-martial  for  the  violation  of 
the  sixty-second  article  of  war,  in  that  he  feloniously  killed  the  two 
men,  and  was  acquitted.  Subsequently  he  was  prosecuted  in  the  name 
of  the  United  States  in  the  civil  court  for  the  crime  of  assassination 
and  convicted.  At  the  trial  he  pleaded  in  bar  the  judgment  of  ac- 
quittal by  the  court-martial.  The  sixty-seomd  artide  of  war  says : 

"All  crimes  hot  capital  •  *  •  which  soldiers  may  be  guilty  of  *  *  * 
are  to  t>e  taken  cognizance  of  by  *  *  *  a  conrt-martlal  according  to  tbe 
nature  and  degree  of  the  offense,  and  punished  at  tiie  discretion  of  such 
court." 

The  court  held  that  Grafton  had  been  placed  in  double  jeopardy, 
and  therefore  the  conviction  on  the  second  trial  was  quashed. 

Prom  the  facts  in  this  case  there  cannot  be  deduced  a  rule  of  au- 
thority applicable  to  the  case  at  bar.  They  are  wholly  dissimilar,  so 
dissimilar  that  that  most  treacherous  form  of  reasoning  by  analogy 
cannot  be  adopted.  In  the  one  case  the  act  constituting  the  crime  took 
place  in  a  territory  held  in  subjection  by  military  force,  in  the  other 
the  act  c(»istituting  the  military  offense  took  place  in  a  sovereign  state 
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governed  by  its  own  laws  with  the  consent  of  the  people.  In  the  one 
the  courts,  both  civil  and  military,  derive  their  powers  from  one 
source,  the  United  States,  which,  in  turn,  derives  its  powers  from  the 
several  states ;  in  the  other  the  civil  courts  derive  their  powers  from 
an  inherited  common  law  and  a  Constitution.  In  the  one  the  individual 
has  only  such  rights  as  the  civil  or  military  laws  may  accord,  in  the 
other  the  citizen  has  certain  inalienable  rights,  of  which  trijl  by  jury 
is  one.  In  the  one  the  articles  of  war  confer  upon  a  court-martial 
jurisdiction  to  try  and  punish  for  all  crimes  not  capital  cCHnmitted  in 
times  of  peace  by  an  officer  or  soldier  of  the  army,  in  the  other  a  mili- 
tary code  confers  jurisdiction  on  a  court-martial  to  try  and  punish  for 
certain  specified  offenses  against  order  and  discipline  when  committed 
by  a  citizen  soldier.  No ;  that  case  is  not  authority  to  be  followed  by 
the  courts  of  this  state. 

On  the  law  and  the  facts  it  cannot  otherwise  be  held  than  that  the 
defendant  has  not  been  placed  in  jeopardy  by  the  findings  and  sentence 
of  the  court-martial,  and  that  sudi  sentence  could  not  avail  on  the  trial 
of  the  indictment  as  a  plea  of  former  conviction. 

Motion  denied. 


DALY  T.  O'BRIEN,  Com'r,  et  al. 
(Supreme  Court,  Special  Term,  Kings  County.  AugOBt,  100&) 

1.  MunioiPAi:.  Cobfobatjonb— Oivjcebs— Cduhissioneb  or  Watbi  Sttpplt— 

Power  to  Uakk  BsouunoirB  Govebniko  Bids. 

TbB  New  York  City  commlBslimer  ct  vater  supply,  gas,  and  dectrlclty 
lus  no  power  to  make  a  regulation  that  bids  for  public  work  when  sub- 
mltted  1^  a  corporation  must  be  signed  In  the  name  of  such  corporation 
or  by  some  duly  authorized  officer  or  agent  who  shall  also  subscribe  his 
own  name  and  office.  In  the  absence  of  authority  given  him  to  do  so  by 
the  charter  and  of  any  ordinance  or  resolution  of  the  board  of  aldermen 
requiring  the  bids  to  be  signed,  passed  In  pursuance  of  Greater  New  York 
Charter.  Laws  1901,  p.  186,  c.  466,  S  419,  providing  that  contracts  for 
work  shall  be  made  under  regulations  established  by  ordinance  or  resolih 
tltni  of  the  board  of  alderm«i. 

[Ed.  Note.— For  cases  In  point,  see  Oeot  Dig.  vd.  86,  Municipal  Oat- 
porations,  IS  856-862.] 

2.  Etidencb— JuDiciAi.  Notice— CiTT  Obdinaroes  and  Kesoldtions. 

Judicial  notice  cannot  be  taken  of  city  ordinances  and  resolutions  of 
the  board  of  aldermen. 

[Ed,  Note.— For  cases  in  point,  see  Cmt  Dig.  vol.  20,  Evidence,  i  ^] 

3.  COBPO  RATIONS— OmCBBB  AND  AOERTS— BlNDUTa  EFFECT  OF  OFFICEBS'  SIO- 

KATUBE. 

The  individual  slfoiature  of  an  offlcer  of  a  corporation  followed  by 
the  description  of  his  office,  "Vice  Prest.,"  to  a  bid  of  the  corporation 
to  do  work  on  city  waterworks,  made  the  bid  as  binding  upon  the  cor- 
poration as  if  its  name  had  been  formally  prefixed  to  the  signature. 

[Ed.  Note:— For  cases  in  point,  see  Ceat  Dig.  voL  12,  Corpwatloiu.  If 
1796-1799.]  v«  V— ,  „ 

4.  Municipal  Corpobations— Officees—Rejection  of  Lowest  Bid. 

The  entering  Into  a  contract  by  a  commissioner  of  a  city  d^rtmrat 
with  a  higher  bidder  for  work  to  be  done  on  a  city  water  system  after 
the  rejection  of  the  lowrat  bid  for  the  uonobserrance  of  an  arbitrary 
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nnatttborteed  regolathm  of  the  commlntoner  1b  an  Illegal  official  act,  and 
the  contract  la  void. 

[Bd.  Note.— For  cases  In  point,  aee  Cent  Dig.  vcl.  86,  Mnnldpal  Oor^ 
poratlons,  H  656-862.] 

Suit  by  John  Daly  against  John  H,  O'Brien,  as  commissioner  of 
water  supply,  gas  and  electricity  of  the  city  of  New  York,  and  others, 
for  a  temporary  injuncti<Hi.   Writ  granted. 

John  H.  Taylor  (Wayland  E.  Benjamin,  of  counsel),  for  plaintiff. 

Francis  K.  Pendleton,  Corp.  Counsel  (J.  O'Brien,  of  counsel), 
for  defendants  city  of  New  York,  John  H.  O'Brien,  and  Herman  A. 
Mctz. 

Edward  M.  Grout  and  Paul  Grout,  for  defendant  Home  Water 
Main  Cleaning  Co. 

STAPLETON,  J.  This  is  a  taxpayer's  action.  The  complaint  in 
its  allegaticms  embodies  all  the  essential  requirements  of  chapter  301, 

p.  620,  Laws  1892,  the  act  for  the  protection  of  taxpayers,  and  of 
section  1925  of  the  Code  of  Civil  Procedure.  The  concrete  application 
is  for  a  temporary  injunction. 

The  undisputed  facts  are:  The  defendant  commissioner  of  water 
supply,  gas,  and  electricity  invited  sealed  bids  or  proposals  for  clean- 
ing water  mains  and  cutting  in  stopcocks,  connections,  and  blow-offs 
on  water  mains  in  the  borough  of  Brooklyn,  to  be  submitted  at  his  of- 
fice on  Friday,  June  26,  1908.  Three  bidders  responded  to  the  invita- 
tion. The  names  of  the  bidders  and  the  amount  of  their  respective 
bids  were  as  follows:  Donlon  Contracting  Company,  $108,417.50; 
Home  Water  Main  Cleaning  Company,  $122,978.50;  Ryan-Parker 
Construction  Company,  $149,346.30.  The  Donlon  Contracting  Com- 
pany was,  in  fact,  the  lowest  bidder,  and  the  difference  in  amount 
between  its  bid  and  that  of  its  nearest  competitor  was  $14,501.  On 
July  3,  1908,  the  defendant  commissioner  awarded  the  contract  for  the 
work  to  the  second  lowest  bidder,  the  defendant  the  Home  Water 
Main  Cleaning  Company.  Before  the  commencement  of  this  action 
and  the  date  of  this  application,  the  precise  date  not  being  volunteered 
by  any  of  the  defendants,  the  city,  through  its  commissioner  of  water 
supply,  gas  and  electricity,  entered  into  a  contract  with  the  defendant 
the  Home  Water  Main  Cleaning  Company  for  the  performance  of  the 
work  at  the  price  bid  by  it.  The  defendant  commissioner  seems  to 
recognize  that  it  was  his  legal  duty,  if  he  did  not  deem  it  for  the  in- 
terest of  the  city  to  reject  all  bids,  to  award  the  contract  to  the  lowest 
bidder.  Section  419  of  the  Greater  New  York  charter  (Laws  1901, 
p.  186.  c  466).  He  asserts  the  right  to  "declare  informal"  and  disre- 
gard tfie  bid  of  the  Donlon  Contracting  Company  solely  because  it 
was  signed  "Patrick  McMeel,  Vice  Prest.,"  although  in  the  body  of 
the  instrument  it  purports  to  be  the  bid  of  the  Donlon  Contracting 
Company,  as  it  was  violative  of  a  regulation  made  by  him  and  notra 
on  the  blank  bid  or  proposal  prepared  by  his  department,  to  wit : 

"In  case  a  bid  sball  be  anbmltted  by  or  in  bebalf  of  a  corporation  It  most 
be  signed  in  the  name  of  such  corporation  by  some  dnlr  authorized  officer  or 
agent  thereof  ^o  sball  also  subscribe  bis  own  name  and  office.  If  prac- 
ticable the  seal  of  the  corporation  should  also  be  affixed." 
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It  is  obvious  that  a  statutory  provision  designed  to  prevent  favorit- 
ism or  extravagance  might  be  easily  nullified  by  conferring  upon  the 
officer  sou^t  to  be  restrained  by  its  terms  the  right  to  establish  ar- 
bitrary or  fanciful  regulations,  and  vesting  him  with  the  power  to 
disregard  lowest  bids  for  noncompliance  with  them.  I  have  searched 
the  charter  in  vain  for  his  warrant  to  make  such  a  regulation,  and  im- 
pose such  penalty  for  its  violation.  In  sections  419  and  420  thereof 
the  Legislature  has  established  such  rules  as  it  was  willing  to  ex- 
press and  committed  by  the  provisions  of  section  419  extensions 
elaborations  or  detail  to  the  establishment  by  ordinance  or  resolution 
of  the  board  of  alderman.  None  of  the  parties  has  furnished  legal 
proof  of  the  ordinances  or  resolutions  on  the  subject-matter,  and  clear- 
ly judicial  notice  cannot  be  taken  of  them.  I  am  inclined  to  think 
this  was  not  an  oversight,  in  view  of  a  judicial  utterance  where  the 
ordinances  were  in  evidence,  to  wit : 

"There  Is  no  provision  of  law  or  ordinance  which  requires  that  the  bid 
should  tw  signed."  Matter  of  Clamp,  S3  Misc.  Bep.  200,  251,  68  N.  T.  Supp. 
815. 

At  all  events,  I  can  find  no  provision  of  law  and  I  have  no  proof  of 

an  ordinance  or  resolution  requiring  the  bid  to  be  signed. 

It  was  argued  that  the  protection  of  the  city  against  straw  bids  de- 
manded such  action  on  the  part  of  the  commissioner,  because  the 
Donlon  Contracting  Company  could  not  be  held  to  its  bid,  signed  by 
its  vice  president,  through  an  action  for  damages.  If  an  obligatory 
contract  in  any  event  can  be  created  by  an  invitation  bid  and  award, 
the  signature  was  efficient.  It  made  the  bid  as  binding  upon  the  de- 
fendant as  if  its  name  had  been  formally  prefixed  to  the  signature. 
Booth  V.  Farmers'  &  Mechanics'  National  Bank,  50  N.  Y.  396,  401, 
and  cases  cited;  Castle  v.  Lewis,  78  N.  Y.  131,  136;  Oakes  v.  Cat- 
taraugus Water  Company,  143  N.  Y.  430,  38  N.  E.  461,  26  L.  R.  A. 
844;  Hastings  v.  Brooklyn  Life  Insurance  Company,  138  N.  Y.  473, 
479,  34  N.  E.  289 ;  Olcott  v.  Tioga  Railroad  Company,  27  N.  Y.  546, 
84  Am.  Dec.  298.  The  Legislature  deemed  a  retention  as  liquidated 
damages  of  a  deposit  of  money  in  an  amount  not  less  than  3  nor  more 
than  6  per  centum  of  the  amount  of  the  bond  required  by  the  commis- 
sioner as  adequate  protection.  Section  420,  Greater  New  York  Char- 
ter. 

The  rejection  of  the  lowest  bid  in  this  case  for  the  pretext  assigned 
was  arbitrary  and  unwarranted,  nullilied  the  statute  designed  to  pre- 
vent favoritism,  and  the  contract  entered  into  between  the  city  and 
the  defendant  Home  Water  Main  Cleaning  Company  was  illegal  and 
void,  and  the  act  of  entering  into  it  on  the  part  of  the  defendant  com-» 
missioner  was  an  illegal  official  act.  People  ex  rel.  Coughlin  v.  Glea- 
son,  121  N.  Y.  631,  634,  25  N.  E.  4.  It  has  been  done,  however,  and 
cannot  be  restrained.  To  make  a  payment  under  this  void  contract 
illegally  entered  into  with  others  than  the  lowest  bidder  at  an  excess 
cost  of  $14,501  would  be  waste  which  it  is  the  aim  of  the  statutes  to 
thwart. 

An  order  may  be  entered  prohibiting  the  defendant  comptroller 
from  paying,  and  the  Home  Water  Main  Cleaning  Company  from 
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collecting,  "any  claim  or  demand  for  work  done  in  performance  thereof 
during  the  pendency  of  this  action  upon  the  plaintiff  executing  a  bond 
with  two  sureti^  in  the  sum  of  $5,000,  conditioned  to  pay  all  costs 
and  damages  of  the  defendant  Home  Water  Main  Cleaning  Company, 
and  a  bond  with  two  sureties  in  the  sum  of  $500  conditioned  to  pay 
all  costs  that  may  be  awarded  to  the  defendant  comptroller. 


PBOPIiE  ex  rel.  SPETEB  et  al.  t.  MOSIESt  et  aL 
(Snpreme  Goart,  Special  Term,  Erie  County.   September  4,  1908.) 

1.  HUHICXFAL  COKPORATIONS— UBB  OT  PaBKWAT— UBE  AS  HlQHWAT— POWU  OV 

Pabx  GoioassioNiiBa. 

There  la  no  statute  under  which  the  park  commlsBlonera  of  the  city  of 
Buffalo  ctnild  make  a  strip  of  land  across  a  public  park  a  public  highway; 
they  having  do  prc^nrletary  Interrat  In  tiie  park  lots,  and  no  power  to  dis- 
pose of  any  Interest  therein,  or  to  consent  that  such  lands  be  used  as  a 
public  highway,  as  dlstingolshed  from  park  purposes,  even  thoiuh  they 
formerly  improved  the  land  for  that  purpose. 

'2.  -HlOHWATS— EOTABLXSHUEITT— MaITNEB  of  GaTABLISHZNQ. 

The  fee  or  perpetual  use  of  land  for  public  highways  may  be  acquired 
by  onlnent  dwialn,  dedlcatim,  m  by  prescriptl(m  or  usag& 

8.  UulflOIPAI.  OOSPOBATIONS  — RlOni.ATI01f  OF  PaBK WATS  —  Po  WEBS  OF  PABK 

GoioussioiTXBs— UsB  OF  Pabkwats. 

The  rights,  powers,  and  duties  of  the  park  commissioners  of  the  city  of 
Buffalo  relate  only  to  laying  out,  governing,  and  controlling  the  parkways 
and  approaches,  and  incidentally  the  closing  of  public  streets  and  permit- 
ting or  refusing  to  permit  such  streets  to  connect  with  parkways  or  ap- 
proadies ;  and  hence  th^  had  exduatve  control  over  a  strip  across  a  park- 
way to  regulate  its  use,  and  could  close  It  to  use  as  a  driveway  by  the 
general  puUtc. 

Mandamus  by  the  people,  on  the  relation  of  Richard  P.  Speyer  and 
another,  a^inst  Charles  Mosier  and  others,  park  commissioners  of 
the  city  of  Buffalo,  to  compel  defendants  to  remove  certain  obstructions 
from  a  public  park.  On  demurrer  to  the  alternative  writ  Judgment 
for  defendants. 

Simon  Fleischman,  for  relators. 
Samuel  F.  Moran,  for  defendants. 

WHITE,  J.  The  sole  question  to  be  determined  is  whether  or  not 
the  relators  state  a  legal  grievance  against  the  defendants.  The  rela- 
tors own  in  fee  a  house  and  lot  of  substantial  value,  situated  on  the 
northeast  comer  of  Humboldt  Parkway  and  Oak  Grove  avenue,  in 
the  city  of  Buffalo.  The  defendants  are  the  park  commissioners  of  the 
city  of  Buffalo.  Humboldt  Parkway  is  one  of  the  park  approaches  of 
the  city.  On  and  prior  to  November  8,  1899,  said  parkway  consisted 
of  a  greensward  86  feet  wide,  the  whole  length  of  said  parkway  with 
driveways  and  sidewalks  on  each  side  of  the  greensward,  each  of 
which  driveways  is  about  38  feet  wide.  The  southwesterly  and  north- 
easterly boundary  lines  of  Humboldt  Parkway  at  the  points  where 
Oak  Grove  avenue  intersect  the  same  and  for  a  considerable  distance 
to  the  northwest  and  southeast  thereof  constitute  the  southwesterly 
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and  northeasterly  bounds  of  the  park  lands,  of  which  the  defendants 
have  had  jurisdiction  at  all  times  herein  mentioned.  On  or  about  Oc- 
tober 10,  1891,  a  map  or  plot  was  filed  in  Erie  county  clerk's  office 
imder  cover  394  by  the  Parkway  Land  Company,  which  then  owned 
the  portions  of  Oak  Grove  avenue  lying  easterly  and  westerly  of  Hum- 
boldt Parkway,  showtnpf  said  avenue  as  being  60  feet  wide,  extending 
from  Delevan  avenue  m  a  northerly  direction  c(»itinually  as  a  street 
about  900  feet  to  and  across  Humboldt  Parkway,  and  extending  about 
900  feet  beyond  said  parkway  to  lands  of  the  New  York  Central  & 
Hudson  River  Railroad  Company,  In  or  about  the  year  1891  said 
Oak  Grove  avenue  vras  opened  and  graded  as  a  street  60  feet  wide  as 
laid  out  on  said  map,  and  it  was  thereafter  used  as  a  public  highway 
for  travel  by  pedestrians  and  vehicles.  On  or  about  June  5,  1893,  a 
deed  of  said  Oak  Grove  avenue  extending  from  Delevan  Avenue  to 
the  southwesterly  line  of  Humboldt  Parkway  was  given  by  the  owner 
thereof  to  the  city  of  Buffalo,  which  deed  was  accepted  by  the  city  on 
or  about  April  3,  1899.  Said  Oak  Grove  avenue,  both  east  and  west 
of  Humboldt  Parkway,  was  marked  upon  the  official  assessors'  maps 
of  the  city  of  Buffalo  in  ink  as  a  public  street  within  16  years  prior 
to  January  1, 1895,  and  at  all  times  since  has  been  and  now  is  so  mark- 
ed on  said  maps. 

In  or  about  the  year  1891  there  was  laid  out  and  opened  a  driveway 
with  a  footpath  on  each  side  thereof,  said  erttire  driveways  and  foot 
paths  being  the  same  width  as  Oak  Grove  avenue  across  said  Hum- 
boldt- Parkway,  and  at  right  angles  thereto  directly  and  uninterrupted- 
ly in  a  continuous  straight  line  connecting  that  portion  of  Oak  Grove 
avenue  running  to  and  intersecting  the  southeasterly  line  of  said  Hum- 
boldt Parkway  with  that  portion  of  Oak  Grove  avenue  running  to 
and  intersecting  the  northeasterly  line  of  said  Humboldt  Parkway. 
Said  continuation  and  connection  of  said  Oak  Grove  avenue  across  said 
Humboldt  Parkway  was  made  as  aforesaid  with  the  consent  and  upcm 
the  authority  of  the  defendants.  Said  continuation  and  a>nnection  of 
said  Oak  Grove  avenue  was  thereupon  and  thereafter  kept  open  con- 
tinuously and  uninterruptedly  for  public  use  and  travel,  both  for  ve- 
hicles and  pedestrians,  until  some  time  in  the  year  1899.  On  or  about 
November  1,  1898,  the  defendants  decided  and  determined  to  close 
said  Oak  Grove  avenue  between  the  roadways  on  the  easterly  and  west- 
erly sides  of  Humboldt  Parkway,  but  in  March,  1899,  they  procured 
a  to  be  made  and  filed  in  their  office  showing  said  Oak  Grove 
avenue  as  laid  out  across  crossing  and  extending  continuously  across 
said  Humboldt  Parkway  without  obstruction  of  any  kind,  and  the  said 
map  remains  on  file  in  said  office.  In  1899  the  defendants  excluded  the 
public,  and  particularly  the  plaintiffs,  from  the  use  as  a  public  highway 
of  the  strip  of  land  extending  across  Humboldt  Parkway  on  the  lines 
of  Oak  Grove  avenue  prolonged  from  one  side  of  said  parkway  to  the 
other  by  means  of  barricades  along  the  easterly  line  of  the  westerly 
driveway,  and  along  the  westerly  line  of  the  easterly  driveway,  which 
said  barricades  have  ever  since  obstructed  and  prevented,  and  now  ob- 
struct and  prevent,  the  use  of  said  strip  of  land  as  a  public  highway. 
By  reason  of  sudi  obstructions  and  barricades,  large  numbers  of 
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people  living  on  and  in  the  vicinity  of  Oak  Grove  avenue  are  seriously 
and  substantially  inconvenienced  in  traveling  or  going  from  one  side 
of  said  Humboldt  Parkway  to  the  other.  No  application  was  ever  made 
to  the  defendants  or  to  the  city  of  Buffalo  to  discontinue  the  use  of 
the  aforesaid  strip  of  land  as  a  public  highway.  The  surrounding  ter- 
ritory is  substantisdfy  improved,  and  contains  a  considerable  popula- 
tion, and  the  value  of  real  estate  in  that  section  of  the  city  has  been 
substantially  diminished  by  the  erection  and  maintenance  of  said  ob- 
structions or  barriers.  The  defendants  exduded  the  public  from  the 
use  of  said  strip  of  land,  and  set  apart  a  portion  of  said  Humboldt 
Parkway,  including  said  strip,  as  a  race  course  or  speedway  for  the 
convenience  and  advantage  of  those  owning  or  training  horses.  The 
use  of  the  speedway  for  that  purpose  makes  it  practically  impossible  to 
use  it  for  an^  other,  and  in  dry  weather  clouds  of  dust  arise  from  it 
and  substantially  damage  surrounding  property,  and  seriously  incon- 
venience those  residing  in  its  vicinity.  Between  the  3rears  1891  and 
1899  many  persons  bought  lots  on  Humboldt  Parkway  and  Oak  Grove 
avenue  in  the  vicinity  of  the  junction  of  them,  relying  on  the  said  strip 
being  thereafter  used  as  a  public  highway. 

If  the  strip  of  land  in  question  ever  became  a  public  highway  across 
Humboldt  Parkway  within  the  definition  of  that  word  under  the  law, 
the  plaintiffs  do  state  a  legal  grievance,  and  are  entitled  to  the  relief 
they  seek ;  otherwise,  they  do  not  state  a  legal  grievance,  and  ihe  de- 
fendants are  entitled  to  judgment  on  their  demurrer.  There  is  no  stat- 
ute under  or  by  virtue  of  which  the  defendants  could  have  made  said 
strip  of  land  a  public  highway.  They  had  no  proprietary  right  or 
interest  in  the  park  lands,  nor  the  ri^rht  or  power  to  dispose  of  any 
such  interest ;  nor  did  they  have  the  right  to  consent  that  any  of  such 
lands  be  used  otherwise  than  for  park  purposes  as  distinguished  from 
public  highway.  In  the  creation  and  rnaking  of  public  highways,  the 
fee  or  i>erpetual  use  is  acquired  by  eminent  domain  proceedings,  by 
dedication  or  by  prescription,  or  user.  In  this  case  the  defendants  had 
nothing  to  dedicate.  Assuming,  then,  that  the  defendants  improved 
the  strip  of  land  in  question  wim  the  intent  thereby  to  make  it  a  public 
highway  and  an  integral  part  of  Oak  Grove  avenue,  their  purpose  was 
impossible  of  accomplishment  for  want  of  power.  The  said  strip  of 
land  was  and  is  an  integral  part  and  portion  of  Humboldt  Parkway, 
which  is  an  approach  to  the  parks  proper,  and  the  defendants  could 
not  make  or  properly  distinguish  it  as  anything  other  than  or  different 
from  that  The  fact  that  even  the  city  of  Buffalo  cannot  create  a  pub- 
lic street  or  highway  which  shall  intersect  a  parkway  or  approach 
without  the  consent  of  the  defendants,  and  that  the  defendants  have 
the  power  ahd  right  to  close  public  streets  that  intersect  the  parkways 
and  approaches,  has  no  bearing  upon  the  question  of  right  and  power 
to  open  and  create  a  public  highway  across,  a  parkway  or  approach. 
The  rights,  powers,  and  duties  of  the  defendants  relate  only  to  laying 
out,  governing,  and  controlling  the  parks,  parkways,  and  approaches 
and  incidentally  the  closing  of  public  streets  and  consenting  or  refus- 
ing, as  the  case  may  be.  that  such  streets  may  or  may  not  be  made  by 
the  city  of  Buffalo  to  connect  with  such  parkways  or  approaches.  The 
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use  by  the  public  of  the  said  strip  of  land  in  the  way  it  did  after  it  was 
opened  up  by  the  defendants  was  at  all  times  as  a  part  of  Humboldt 
Parkway^  ai^  not  as  a  part  of  a  public  street  or  highway  independent 
of  it. 

The  defendants  at  all  times  had  exclusive  jurisdiction  and  control 
over  the  strip  as  a  part  and  parcel  of  said  parkway,  and  could  regulate 
its  use  in  their  discretion.  If  the  defendants  had  no  power  to  make  and 
create  a  public  highway  out  of  the  strip  of  land  in  question,  and  I 
think  they  had  not,  a  consideration  of  the  otlier  propositions  of  law 
advanced  and  argued  at  length  by  counsel  is  unnecessary,  and  would 
be  unprofitable,  for  the  reason  that  the  discussion  of  abstract  law  or 
adjudications  not  necessarily  decisive  almost  inevitably  tend  to  con- 
fttsicm  and  uncertainty.  The  defendants  in  this  and  in  the  Loring 
avenue  case  are  entitled  to  judgments  on  their  demurrers,  with  costs. 


(S9  MlBC.  Rep.  381.) 

GENDNGE  T.  UUBPHT. 
^t7  Court  of  New  TotIe,  B^iwclal  Term.   May,  1008.) 

Wxix»-OonaTBuonoir— Estates  Gkbatbd— "Vested"  ob  "OoNTiiraBirT." 

Real  Property  Law,  Laws  1896,  p.  064,  c  547,  {  80,  dedares  a  future 
estate  to  be  vested  when  there  Is  a  person  In  being  who  would  have  au 
Immediate  right  to  the  possession  of  the  property  on  the  determination 
of  the  intermediate  or  precedent  estate,  and  contingent  while  the 
son  to  whom  or  the  event  on  which  it  is  limited  to  take  efFect  remains  un- 
certain. Testator  gave  to  his  widow  the  use  of  the  residue  of  his  estate 
for  life  or  until  her  remarriage,  on  the  happening  of  either  of  which  events 
be  gave  such  residue  to  his  children  equally,  the  children  ot  any  child, 
who  at  that  time  might  be  deceased,  to  take  ttae  share  the  parent  would 
have  talcen.  Held,  that  the  will  created  a  vested,  and  not  a  c<mtlDgent, 
remainder  in  testator's  children. 

[Ed.  Note. — For  other  deflnltions,  see  Words  and  PhrnitRB.  vol.  2,  p. 
1502;  vol.  8,  pp.  7614,  7302-7303,  7827.] 

Motion  for  the  appointment  of  a  receiver  in  supplementary  proceed- 
ii^  by  Harvey  Genunge  against  Mary  £.  Murphy.  Motion  granted. 

Cortlandt  Betts,  for  plaintiff  judgment  creditor. 
James  P.  Albright,  for  defendant  judgment  debtor. 

McAVOY,  J.  The  determination  of  this  motion  requires  the  con- 
struction of  a  paragraph  of  the  will  of  the  father  of  the  juc^ment  debt- 
or, Moses  Murphy,  whidi  reads  as  follows : 

**2.  I  give  and  bequeath  unto  my  beloved  wife  Ann  the  use  of  all  the  residue 
of  my  estate,  personal  and  real,  during  the  term  of  her  natural  life,  if  she 
shall  so  long  remain  my  widow.  On  her  death  or  when  she  marries  again 
I  give  and  bequeath  said  residue  of  my  estate  unto  my  children  in  equal  parts 
or  shares;  the  child  or  children  of  any  child  of  mine  who  at  that  time 
may  be  deceased,  shall  take  the  part  in  such  division  which  his.  her  or  their 
parent  would  have  taken  if  then  llvinc." 

The  examination  in  supplementary  proceedings  herein  discloses  that 
at  the  time  of  the  decease  of  the  testator  his  widow  and  three  children 
survived  him,  and  that  the  real  property  of  Moses  Murphy  was  there- 
aditer  sold  and  converted  into  cash  in  the  sum  of  916,000,  which  fund 
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is  now  deposited,  the  income  prising  therefrom  being  paid  to  the  wid- 
ow of  the  testator  during  her  life,  and  the  corpus  being  reserved  for 
distribution  after  her  death  to  the  surviving  children. 

It  is  contended  on  behalf  of  the  judgment  creditor  that  the  clause 
of  the  will  heretofore  recite* created  a  vested  remainder,  after  the  de- 
termination of  the  particular  estate  to  the  widow,  in  each  of  the  chil- 
dren surviving,  at  the  date  of  the  death  of  the  testator,  from  which 
time  the  will  speaks.  If  this  be  so,  then  a  receiver  may  be  appointed 
for  the  vested  interest,  which  is  alienable.  In  so  far  as  me  fund  is  dis- 
tributable to  the  judgment  debtor.  Upon  the  other  hand,  the  debtor 
contends  that  the  remainder  is  contingent,  not  alienable,  and  therefore 
that  a  receiver,  if  appointed,  could  take  no  title.  In  2  Washburn  on 
Real  Property,  p.  553,  the  author  says : 

"One  property  of  a  vested  remainder  Is  tbat  it  may  be  aliened  by  any  form 
known  to  the  law  wblcb  doea  not  require  a  formal  livery  of  seisin  or  passing 
of  actual  poBsesBlon.  Bnt  tbere  Is  the  same  restrictlpn  as  to  conTeylng  n 
freehold  to  commence  In  futuro,  when  applied  to  remainders,  as  appltea  tn 
otiier  estates.  Such  remainder  may  be  devised,  assigned,  or  limited  over  and 
made  subject  to  contlngenclea  and  trusts  at  the  will  of  him  In  whom  It  Is 
vested ;  and,  though  only  a  right  of  future  (mjoyment.  It  Is  an  estate  in  pree- 
sentl." 

Sec,  also,  Reeves,  Real  Prop.  730,  731. 

Under  Real  Property^  Law,  Laws  1896,  p.  564,  c.  547,  §  30,  a  future 
estate  is  described  as  either  vested  or  contingent — ^vested,  when  there 
is  a  person  in  being  who  would  have  an  immediate  right  to  the  pos- 
session of  the  property  on  the  determination  of  the  intermediate  or 
precedent  estate;  contingent,  on  the  other  hand,  while  the  person  to 
whom  or  the  event  on  which  it  is  limited  to  take  effect  remains  un- 
certain. There  is  no  doubt  but  that  there  are  persons  in  being  who 
would  have  an  immediate  right  to  the  possession  of  the  property  on  tlie 
death  of  the  widow  of  Moses  Murphy,  which  will  be  the  determina- 
tion of  the  particular  estate.  The  test  is  not  whether  the  remainder- 
man ma^  live  to  the  enjoyment  of  the  estate,  but  whether  or  not,  if, 
at  the  time  of  the  donor's  death,  or  thereafter,  the  particular  estate 
were  determined,  by  an  event  which  must  happen,  there  are  persons 
in  being  entitled  to  enjoy  the  remainder.  Because  there  is  liable  to 
be  a  defeasance  of  the  estate  in  remainder,  so  far  as  the  person  in  whom 
it  is  now  vested  is  concerned,  does  not  make  the  estate  on  that  account 
a  rontingent  one.  Lawrence  v.  Bayard,  7  Paige,  70.  The  remainder 
is  vested  where  the  interest  is  fixed,  although  it  may  be  uncertain 
whether  it  will  ever  take  effect  in  possession.  Grout  v.  Johnson,  2 
Denio,  336. 

It  is  clear,  therefore,  that  the  estate  here  in  question  is  a  vested 
remainder,  and  not  an  estate  limited  upon  some  contingency  which  is 
uncertain  of  happening.  The  condition  that  it  may  be  defeated  by  the 
death  of  the  remainderman  prior  to  the  determination  of  the  particular 
estate  is  a  condition  subsequent,  and  does  not  limit  the  title  of  the 
judgment  debtor  herein  so  that  it  cannot  be  assigned.  Real  Prop. 
Law,  Lemsey,  18. 

The  motion  must,  therefore,  be  granted.  Submit  formal  order  ap- 
pointing a  receiver. 

Motion  granted. 
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STARBUCK  V.  GEBO. 
(Saratoga  County  Court  May.  1908.) 


1.  JumOEB  or  THE  Pl&CB  —  JUBISDIOTZOH  —  SUZT  BT  BARKBUPT'S  TRUSIEB— 

Pbetebehoes— Natobe  of  Action. 

Bankr.  Act  July  1, 1898,  c.  Wl,  S  80,  Bobd.  V  30  Stat.  562  (U.  S.  Comp. 
St.  1901,  p.  8445),  prohibits  a  person  who  is  Insolvent  from  procnrlog  or 
Buffering  a  Judgment  to  be  entered  againfit  himself  In  favor  of  any  perBoo. 
which  shall  create  a  preferential  transfer,  and  subdivision  "b"  authorizes 
the  trustee  to  recover  the  property  or  value  thereof,  and  for  that  purpose 
glrea  Jurisdiction  of  the  action  to  any  court  of  bankruptcy,  and  any  state 
court  whidi  would  have  had  JnrlBdlctlon  tf  bankruptcy  had  not  Intervened. 
Held,  that  an  action  by  a  baiiknq>t*8  trustee  to  recover  from  a  creditor 
the  proceeds  of  the  bankrupt's  property,  sold  under  an  execution  on  a 
Judgment  recovered  against  the  bankrupt,  on  the  ground  that  the  creditor 
thereby  acquired  an  Illegal  prefer^ce  over  other  creditors,  was  a  suit  In 
equity,  and  therefore  not  within  the  jurisdiction  of  a  Justice  of  the  peace. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  81,  Justices  of  the 
Peace;  S  184.] 

2,  Execution— Personal  Pbopebtt— Lien. 

Under  the  express  provisions  of  C'^de  Civ.  Proc.  }  1405,  personal  prop- 
erty of  a  Judgment  debtor  Is  subject  to  the  lien  of  an  execution  from  the 
time  it  is  issued  and  delivered  to  the  officer. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  21,  Execution,  §  215.] 

Action  by  Frank  M.  Starbuck,  as  trustee  in  bankruptcy  of  De  Garmo 
&  Starks,  against  Albert  N.  Gebo.  From  a  justice's  judgment  for 
plaintifi,  defendant  appeals.  Reversed. 

See  96  N.  Y.  Supp.  781,  48  Misc.  Rep.  333. 

James  H.  Bain,  for  plaintiff. 

A.  &  L.  Armstrong,  for  defendant. 

ROCKWOOD,  J.  On  July  29,  1903,  the  defendant  Albert  N.  Gebo 
recovered  a  judgment  in  justice's  court  against  De  Garmo  &  Starks, 
copartners  trading  at  South  Glens  Falls,  N.  Y.  An  execution  was  is- 
sued on  the  same  day,  and  levied  upon  personal  property  of  the  judg- 
ment debtors.  On  August  4th  this  property  was  sold,  and  the  avails 
paid  over  to  the  defendant,  who  applied  the  same  upon  the  judgment 
debt.  On  August  17,  1903,  De  Garmo  &  Starks  filed  a  voluntary  peti- 
tion in  bankr^tcy ;  and,  having  been  duly  adjudicated  to  be  bankrtipts, 
the  plaintiff,  Frank  M.  Starbuck,  was  appointed  trustee,  and  qualified 
as  such.  Thereupon  the  trustee  made  a  written  demand  for  tlie  pro- 
ceeds realized  by  the  defendant  from  the  sale  of  the  property  of  De 
Garmo  &  Starks  by  virtue  of  the  execution,  claiming  that  the  defend- 
ant, when  he  caused  the  property  to  be  sold,  well  knew  that  De  Garmo 
&  Starks  were  insolvent,  and  that'his  action  had  given  him  an  illegal 
preference  over  other  creditors.  The  defendant  refused  to  pay  over 
the  proceeds  of  the  sale,  and  the  plaintiff,  as  trustee,  instituted  this 
action  in  a  justice's  court  to  recover  a  money  judgment  for  the  amount 
which  had  been,  realized  from  the  sale  of  the  property  on  execution. 
The  plaintiff  recovered  judgment,  and  defendant  appealed  to  this  court 
for  a  new  trial,  urging,  as  the  principal  reason  for  a  reversal  of  the 
judgment,  that  the  action  is  in  equity,  and  that  the  justice  of  the  peace 
was  without  jurisdiction  of  the  subject-matter  involved. 
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The  interesting  question  is  therefore  presented,  has  a  justice  of  the 
peace  jurisdiction  of  an  action  brought  by  a  trustee  in  bankruptcy  to 
recover  the  proceeds  of  a  preference  obtained  by  a  creditor  of  the  tank- 
rupt  through  the  use  of  legal  process?  Section  60  of  the  National 
Bankruptcy  Act  of  July  1,  1898,  c.  541,  30  Stat.  562  (U.  S.  Comp.  St. 
1901,  p.  3445),  as  amended,  subdivision  "a,"  prohibits  a  person  who  is 
insolvent  from  procuring  or  suffering  a  judgment  to  be  entered  against 
himself  in  favor  of  any  person,  if  the  eflfect  thereof  shall  be  to  create 
a  preferential  transfer  of  the  bankrupt's  property.  Subdivision  "b" 
of  the  same  section  declares  such  preference  to  be  voidable  by  the 
trustee,  who  "may  recover  the  property  or  the  value  thereof,  and,"  the 
section  continues,  "for  the  purpose  of  such  recovery  any  court  of  bank- 
ruptcy, as  hereinbefore  defined,  and  any  state  court  which  would  have 
had  jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  concur- 
rent jurisdiction."  Subdivision  "b"  of  section  23  provides:  "Suits  by 
the  trustee  shall  only  be  brought  or  prosecuted  in  the  courts  where  the 
bankrupt,  whose  estate  is  being  administered  hy  such  trustee,  might 
have  brought  or  prosecuted  them  if  proceedings  m  bankruptcy  had  not 
been  instituted,  unless  by  consent  of  the  proposed  defendant,  except 
suits  for  tile  recovery  of  property  under  section  sixty,  subdivision  *b,' 
and  section  sixty-seven,  subdivision  'c' "  Prior  to  the  institution  of 
this  action  the  plaintiff  presented  his  petition  to  the  referee  in  bank- 
ruptcy, before  whom  the  bankruptcy  proceeding  was  pending,  and  pro- 
cured an  order  granting  leave  to  said  trustee  "to  bring  an  action  or 
actions  against  said  Albert  N.  Gebo  to  recover  the  property  mentioned 
in  said  petition."  This  order,  however,  does  not  specify  the  court  in 
which  the  action  shall  be  brought.  By  section  70,  Bankr.  Act  1898, 
the  trustee  is  vested  with  the  title  of  the  bankrupt  to  his  estate,- so  that 
in  form  and  effect  this  action  is  for  money  had  and  received,  of  which 
a  justice  of  the  peace  would  ordinarily  have  jurisdiction.  If  the  action 
is  in  equity,  then,  concededly,  the  justice  of  the  peace  was  without 
jurisdiction;  for  such  officer  is  not  vested  with  general  common-law 
powers,  but  has  only  a  limited  statutory  authority.  It  is  claimed  that 
the  courts  of  this  state  are  not  in  entire  accord  upon  the  subject  pre- 
sented by  this  appeal ;  but,  from  an  examination  of  the  authorities,  a 
rule  is  deducible  wholly  consonant  with  precedent  and  principle.  An 
action  by  a  trustee  in  bankruptcy  to  recover  the  proceeds  of  cash  paid 
or  property  delivered  to  a  creditor  by  an  insolvent  debtor  is  an  action 
at  law.  The  aid  of  equity  must  be  invoked  if  the  bankrupt's  original 
title  has  been  disposed  of  by  deed,  bill  of  sale,  or  other  instrument  in 
writing;  it  being  necessary  to  set  aside  such  adverse  cloud  upon  the 
titie  before  the  rights  of  the  trustee  can  be  asserted.  For  the  same 
reason  the  lien  of  an  execution  upon  personal  property  must  be  remov- 
ed by  a  court  of  equity  prior  to  the  recovery  by  a  trustee  of  the  pro- 
ceeds of  a  sale  under  such  execution.  With  these  principles  in  mind 
the  cases  will  be  found  harmonious,  and  the  expressions  of  the  courts 
without  a  substantial  difference  of  opinion.  These  views  were  declar- 
ed by  Judge  Ray,  the  author  of  the  amendments  of  1903  to  the  bank- 
ruptcy act,  who,  in  the  late  case  of  Bowman  v.  Alpha  Farms  (D.  C.) 
18  Am.  Bankr.  Rep.  700,  153  Fed.  380,  held  that  an  action  by  a  trustee 
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in  bankruptcy  to  set  aside  a  preference  might  be  brought  either  at  law 
or  in  equity  as  the  facts  justify. 

In  Stem  v.  Mayer,  99  App.  Div.  427,  91  N.  Y.  Supp.  292,  the  bank- 
rupt had  made  manual  delivery  of  a  quantity  of  merdiandise  to  a  cred- 
itor, and  it  was  held  that  an  action  by  the  trustee  in  bankruptcy  of 
the  debtor  was  an  action  at  law.  In  Merritt  v.  Halliday,  107  App.  Div. 
596,  95  N.  Y.  Supp.  331,  the  trustee  of  a  bankrupt  sought  to  recover 
a  sum  of  money  paid  over  by  the  bankrupt  to  a  creditor.  This  was 
held  to  be  an  action  at  law  of  which  the  City  Court  of  Yonkers  had 
jurisdiction.  Coudert  v.  Jarvis,  114  App.  Div.  913,  100  N.  Y.  Supp. 
1111,  was  an  action  to  recover  a  payment  to  a  creditor,  by  which  the 
creditor  received  a  preference,  m^e  within  four  months  of  the  bank- 
ruptcy. The  Appellate  Division  of  the  First  Department  certified  to 
tlie  Court  of  Appeals  this  question:  "Whether  on  the  facts  shown  by 
the  record  herem  the  cause  of  action  is  one  maintainable  in  equity  or 
at  law?"  which  question  the  Court  of  Appeals  answered,  "At  law," 
and  affirmed  the  order.  188  N.  Y.  584,  81  N.  E.  1162.  In  Cohen  v. 
Small,  120  App.  Div.  311.  105  N.  Y.  Supp.  287,  the  trustee  brought 
action  to  recover  payments  made  by  the  bankrupt  to  a  creditor  through 
an  agent,  and  it  was  held  that  this  was  an  action  at  law  of  which  the 
Municipal  Court  of  the  city  of  New  York  has  jurisdiction.  In  all  of 
the  foreeoing  cases,  which  are  the  most  recent  declarations  'of.  the 
courts  of  our  state  upon  the  subject,  it  will  be  noted  that  the  actions 
were  either  to  recover  for  money  paid  over  or  property  delivered  by 
the  bankrupt  to  a  creditor.  In  no  case  was  it  necessary  to  call  upon 
equity  to  reform  a  public  record,  or  set  aside  a  conveyance  or  other 
written  instrument  transferring  title.  Had  such  resort  to  equity  been 
necessary  the  actions  at  law  could  not  have  been  maintained,  as  a  con- 
sideration of  the  following  cases  will  illustrate:  In  Houghton  v.  Stin- 
er,  92  App.  Div.  171,  87  N.  Y.  Supp.  10,  an  action  at  law  was  brought 
by  the  trustee  to  recover  the  value  of  a  stock  of  goods  alleged  to  have 
been  transferred  by  the  bankru^  to  a  creditor  in  violation  of  the  pro- 
visions of  the  bankruptcy  act.  The  Appellate  Division  of  the  First  De- 
partment held  that  the  action  was  in  equity.  Judge  O'Brien  writing: 
"Another  consideration  as  bearing  upon  the  form  of  action  lies  in  the 
fact  that  it  may  well  be  that  the  transfer  from  the  debtor  to  the  credit- 
or has  been  evidenced  by  a  deed  in  writing  if  it  relates  to  real  estate, 
or  by  a  bill  of  sale  in  writing  if  it  has  reference  to  personal  property. 
And  as  these  instruments,  valid  when  made,  must  necessarily  be  de- 
stroyed and  set  aside,  a  phase  of  litigation  is  presented  of  which  equity 
has  usually  assumed  jurisdiction.  In  other  words,  the  muniments  of 
title  under  which  the  creditor  holds  the  title  to  the  property  may  be 
an  obstacle  in  the  way  of  the  triistee  in  bankruptcy  reaching  it,  and  to 
that  end  it  may  in  form  be  necessary,  if  not  in  fact,  to  have  the  writ- 
ten muniments  of  title  held  to  be  void.  Such  rehef  is  granted  in  an 
action  in  equity  and  not  in  one  at  law."  Vollkomraer  v.  Frank,  107 
App.  Div.  694,  95  N.  Y.  Supp.  324,  decides  that  an  action  in  equity  is 
the  proper  remedy  to  be  pursued  by  a  trustee  in  bankruptcy  for  the 
cancellation  of  a  chattel  mortgage  given  by  a  bankrupt,  whtdi,  under 
the  provisions  of  the  national  bankruptcy  act,  is  void  because  given 
withm  four  months  of  the  filing  of  the  petition  in  bankruptcy,  with 
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intent  to  hinder,  delay,  and  defraud  the  bankrupt's  creditors.  In  Dyer 
V.  Kratzenstem,  103  App.  Div.  404,  92  N.  Y.  Supp.  1012,  the  bankrupt 
had  transferred  his  property  by  an  instrument  in  writing  in  a  manner 
contrary  to  the  provisions  of  the  bankruptcy  act  Justice  McLaugh- 
lin, writing  for  me  First  Department,  held:  "The  payments  tfius  made 
were  not  void,  but  only  voidable  at  the  election  of  the  trustee.  In  or- 
der to  reach  this  money  *  *  •  the  transfer  itself  must  first  be 
set  aside,  because  Herold  did  only  what  it  was  his  duty  to  do  under  it. 
The  right  of  the  trustee  to  attack  the  transaction  is  no  greater  than 
would  be  the  right  of  a  receiver  in  proceedings  supplementary  to  ex- 
ecution (Mathews  v.  Hardt,  79  App.  Div.  570,  80  N.  Y.  Supp.  462), 
who  could  not  maintain  an  action  at  law  (Stephens  v.  Meriden  Britan- 
nia Co.,  160  N.  Y.  178,  54  N.  E.  781,  73  Am.  St.  Rep.  678).  See,  also, 
McNulty  V.  Feingold  (D.  C.)  12  Am.  Bankr.  Rep.  338,  121  Fed.  1001." 

It  was  further  held  that,  as  the  action  was  in  equity,  the  City  Court 
of  the  city  of  New  York  did  not  have  jurisdiction  to  decide  it,  and 
.  that  the  complaint  was  properly  dismissed.  The  federal  courts  have 
adopted  similar  conclusions.  Pond  v.  New  York  Exchange  Bank  (D. 
C.)  10  Am.  Bankr.  Rep.  343,  124  Fed.  992,  was  an  action  brought  by 
a  trustee  in  bankruptcy  to  recover  the  proceeds  of  an  alleged  prefer- 
ence given  by  the  fciankrupt  to  a  creditor.  United  States  Judge  Holt, 
in  an  opinion  discussing  the  question  of  jurisdiction  in  such  an  action, 
wrote:  "This  suit  is  analogous  to  a  judgment  creditor's  suit  to  set 
aside  a  fraudulent  conveyance.  The  original  payment  when  made  was 
valid.  It  would  not  have  been  voidable  by  the  bankrupt ;  it  has  only 
become  voidable  at  the  election  of  the  trustee  in  bankruptcy,  in  the 
same  manner  as  a  fraudulent  conveyance  may  be  set  aside  by  a  judg- 
ment creditor.  The  jurisdiction  in  such  cases  has  always  been  in 
equity.  Many  such  suits  in  equity  were  brought  by  trustees  in  bank- 
ruptcy under  the  act  of  1867;  for  instance:  Grant  v.  National  Bank, 
97  U.  S.  80,  24  L.  Ed.  971 ;  Rogers  v.  Palmer,  102  U.  S.  263.  26  L. 
Ed.  164 ;  Stucl^  v.  Masonic  Savings  Bank,  108  U.  S.  74, 2  Sup.  Ct.  219, 
2r  L.  Ed.  640.  See,  also.  Wall  v.  Cox,  6  Am.  Bankr.  Rep.  727 ;  Id., 
101  Fed.  403,  41  C.  C.  A.  408 ;  Parker  v.  Black  (D.  C.)  143  Fed.  560 
(decided  in  1906);  Off  v.  Hakes,  142  Fed.  364,  73  C.  C.  A.  464." 
In  the  case  at  bar  the  issuance  of  the  execution  created  a  lien  upon  the 
personal  property  levied  upon  and  subsequently  sold.  Code  Civ,  Proc. 
§  1405.  This  lien  constituted  a  cloud  upon  the  title  similar  in  its  effect 
to  a  chattel  mortgage.  There  was  no  fraud  in  the  rendition  of  the  judg- 
ment, which  was  not  void,  but  voidable  only,  at  the  election  of  the  trus- 
tee in  bankruptcy.  The  judgment  and  the  execution  upon  which  it  was 
based  became  voidable  by  operation  of  law.  As  has  been  previously 
shown,  the  oise  is  not  identical  with  one  where  the  bankrupt  had  made 
a  payment  to  his  creditor,  or  transferred  property  to  him  by  manual 
delivery.  Here  was  a  distinct  lien  to  be  removed  before  the  title  of 
the  trustee  could  become  absolute.  To  remove  this  lien  required  the 
exercise  of  equitable  jurisdiction,  which  was  not  vested  in  the  justice 
of  the  peace.  This  conclusion  is  in  a  measure  to  be  regretted,  because 
a  justice's  court,  within  the  limits  of  its  jurisdiction,  would  afford  more 
promfit  and  inexpensive  relief  to  a  trustee  in  bankruptcy,  seeking  to 
avoid  a  preferential  transfer  of  small  amount,  than  would  a  court  of 
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record.  However,  a  departure  from  legal  principles  is  not  warranted 
by  consideration  of  expense  and  convenience. 

It  is  fully  apparent  from  the  facts  that  the  defendant  Gebo  had  such 
knowledge  of  the  financial  condition  of  De  Garmo  &  Starks  as  induced 
a  reasonable  belief  of  their  insolvency  at  the  time  of  the  levy  upon  and 
sale  of  their  property  pursuant  to  the  execution.  Were  the  facts  alone 
to  be  considered,  judgment  should  be  directed  for  the  plaintiff.  I  am 
convinced,  however,  that  the  plaintiff*  has  mistaken  his  forum ;  that 
this  action  should  have  been  brought  in  a  court  of  record,  and  that  the 
justice  of  the  peace  was  wholly  without  jurisdiction  to  render  judg- 
ment. For  which  reason  the  judgment  is  reversed,  and  judgment  di- 
rected for  the  defendant,  with  costs. 

Judgment  reversed  and  judgment  directed  for  the  defendant,  with 
costs. 


(5»  HIM.  Rtip.  843.) 

FBOPLB  T.  BOSBNBEEia 
(Court  of  General  SeBBlona,  New  Torfe  Ooonty.  Ifay,  1908.) 

1.  Indictubnt  and  Irfobuahon— Misdeueaitobb— Statdtbs. 

Where  an  application  Is  made  by  a  person  charged  with  a  mlBdemeanor 
committed  within  Greater  New  York  for  a  certificate  by  a  Judge  authoriz- 
ed to  hold  a  Oourt  of  General  Sessions  that  the  offense  be  prosecuted  by 
indictment,  as  authorized  by  Greater  New  York  Charter,  Laws  1901,  pi 
002,  c.  466,  1  1400,  the  burden  le  on  the  accused  to  show  that  such  request 
is  reasonable. 

2.  C^iuiNAZ.  Law— JuBiBDiGTiorr  ov  OotrBTS— Tbambfbb  of  Cattsks—  Statdtb— 

"Reasorabu." 

Greater  New  York  Charter,  Laws  1901,  p.  602,  c.  466,  8  1409,  sabd.  2, 
inroTldes  that  If,  before  the  commencement  of  any  trial  in  the  Court  of 
Special  Sessions,  certain  Judicial  officers.  Including  a  Judge  authorized  to 
hold  a  Court  of  General  Sessions  of  the  Peace  for  the  county  of  New  York, 
shall  certify  that  it  is  reasonable  that  such  charge  shall  be  prescntpd  by 
Indictment,  the  court  of  Special  Sessions  shall  be  divested  of  Jurisdiction 
thereof.  Held,  that  the  word  "reasonable,"  as  so  used,  means  "Just,  prop- 
er, fair,  equitable." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  7,  p. 
6953.] 

8.  iKDICTHEnr  AND  InFOBUATION  —  BllBDEUEANOBS  —  FOBlf  OF  PbOBECUTION  — 

Gbounds. 

Greater  New  York  Qiarter  Laws  1901,  p.  602,  c.  466,  )  1409,  subd.  2, 
authorizes  certain  Judicial  officers  in  New  York  City  to  certify  that  it  Is 
reasonable  that  a  misdemeanor  charge  for  an  oCrense  committed  in  such 
city  shall  l>e  prosecuted  by  indictment.  In  which  case  the  Court  of  Special 
Sessions  Is  divested  of  Jurisdiction.  Held,  that  to  establish  the  reason- 
ableness of  such  an  application,  accused  niust  show,  either  that  the  case 
presents  intricate  and  complicated  questions  of  fact,  rendering  a  Jury  trial 
proper;  that  It  presents  difficult  questions  of  law;  that  a  property  right 
is  involved;  that  the  decision  may  be  far-reac^lng  in  its  ^ect,  and  be- 
come a  precedent  which  will  relate  a  matter  of  general  Interest— or  that 
the  case  Is  of  exceptional  character,  and  that  accosrd  for  some  fecial  rea- 
son cannot  have  a  fair  trial  in  the  Ckrart  of  Special  SeBBlona. 

4.  Save— Intricate  Qi^estions  or  Law. 

A  charge  against  a  pawnbroker  for  violating  Greater  New  York  Charter, 
Laws  1901,  p.  137,  c.  460,  9  317,  based  on  his  alleged  unlawful  refusal  to 
exhibit  to  a  police  officer  certain  property  alleged  to  have  been  pawned  with 
him.  and  to  have  beeu  represented  by  a  certain  pawn  ticket,  as  required 
by  Bucb  section,  did  not  involve  an  intricate  questtoQ  of  law,  w  as  to 
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Justify  Its  Mng  prosecuted  by  indlctiaait.  In  that  It  was  a  matter  dif- 
ficult of  decision  whether  the  section  ai»plled  where  the  posseasor  of  a 
pawn  ticket  is  a  bailee  of  the  ticket  aa  distinguished  from  the  owner. 


Where  a  pawnbroker  was  chafed  with  petty  larceny  In  obtaining  money 
by  false  pretenBee  that  some  articles  have  in  fact  been  pawned  with  the 
defendant,  and  was  r^tresented  by  a  given  pawn  ticket,  such  charges  pre- 
sented no  dlflBcult  Question  of  law,  authorizing  their  prosecution  by  indict- 
ment 

^  GONSTITUTIONAI.  I«AW — PbOFEBTT  RIQHTS. 

The  right  of  a  person  to  pursue  a  lawful  occupatitm  or  calling  is  a  prop- 
erty right. 

7.  Licenses— Natdbe  of  License— Rights  or  Licsnbeb. 

A  license  to  a  person  to  follow  any  particular  trade  or  business  is  not 
an  appointment  to  office,  nor  does  it  confer  any  of  the  powers  or  privileges 
of  a  public  officer ;  Its  object  being  merely  to  control  the  business  and  pre- 
vent its  being  conducted  In  a  maimer  injurious  to  the  public  welfare. 

S.  Indicthekt  ano  Infobuation— Misdbheanobs— Pbopebtt  Rights. 

Since  the  conviction  of  a  pawnbroker  of  petty  larceny  and  of  violating 
Greater  New  York  Charter,  Laws  1901,  p.  137,  c.  466,  I  817,  prohibiting 
the  recusal  of  a  pawnbroker  to  exhibit  to  a  police  offlcw  any  pawned  prop- 
erty, etc.,  would  not  necessarily,  and  as  a  matter  of  law,  work  a  revoca- 
tion of  the  pawnbroker's  license,  such  prosecution  did  not  involve  a  prop- 
erty right,  so  as  to  make  reasonable  the  prosecution  of  such  offenses  by 
Indictment  on  that  gromtd. 

Louis  Rosenberg  was  charged  with  petit  larceny  and  conspiracy, 
and  with  violating  Greater  New  York  Charter,  Laws  1901,  p.  137,  c. 
466,  §  317,  and  he  applied  to  the  Court  of  General  Sessions  for  a 
cerUficate  directing  prosecution  by  indictment.   Application  denied. 

Abraham  Levy,  for  the  moticm. 

William  Travers  Jerome,  District  Atty.  (E.  Crosby  Kindleberger, 
of  counsel),  opposed. 

GRAIN,  J.  Three  charges  of  misdemeanor  are  made  against  this 
defendant.  Two  charge  the  defendant  with  petit  larceny  and  con- 
spiracy. The  third  charges  him  with  the  violation  of  section  317  of  the 
Greater  New  York  Charter,  Laws  1901,  p.  137,  c.  466.  He  has  been 
held  to  appear  and  answer  in  the  Court  of  Special  Sessions  in  the  city 
of  New  York,  in  the  first  division  thereof,  on  each  of  these  charges ; 
and  he  has  moved,  in  each  case,  for  an  order  and  certificate  of  this 
court  that  it  is  reasonable  that  these  charges  be  prosecuted  by  in- 
dictment. 

The  defendant  is  a  licensed  pawnbroker.  Each  petit  larceny  charge 
is  predicated  upon  the  alleged  obtainment  of  money  by  the  defend- 
ant by  means  of  alleged  false  representations,  alleged  to  be  contained 
upon  pawn  tickets  alleged  to  have  been  issued  by  the  defendant.  The 
charge,  under  section  317  of  the  Greater  New  York  Charter,  is  based 
upon  an  alleged  unlawful  refusal,  on  the  part  of  the  defendant,  to  ex- 
hibit to  a  police  officer  of  the  city  of  New  York  certain  property  al- 
leged to  Have  been  pawned  with  the  defendant,  and  alleged  to  have 
been  represented  by  a  certain  pawn  ticket  issued  by  the  defendant. 
The  motions  are  made  under  subdivision  2  of  section  1409  Greater  New 
York  Charter  (Laws  of  1901,  c.  466).  The  material  part  of  this  sec- 
tion provides  that  if,  before  the  ctMnmencement  of  any  trial  in  the  Court 
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of  Special  Sessions,  certain  Judicial  officers,  including  a  judge  au- 
thorized to  hold  a  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  county  of-  New  York,  shall  certify  that  it  is  reasonable  that  such 
charge  shall  be  prosecuted  by  indictment,  the  Court  of  Special  Ses- 
sions shall  be  divested  of  jurisdiction  to  proceed  with  the  hearing 
and  determination  of  the  same.  As  applications  are  frequently  made 
to  a  judge  of  this  court  for  certificates,  under  the  second  subdivision 
of  the  section  mentioned,  it  seems  proper  to  state  that  the  burden  is 
upon  the  moving  party  to  diow  that  it  is  "reasonable"  that  the  charge 
against  the  defendant  so  moving  should  be  prosecuted  by  indictment. 
"Reasonable,"  in  this  connection,  has  been  recently  defined  to  mean 
"ju$t,  proper,  fair,  equitable."  People  v.  Butts,  121  App.  Div.  226, 
105  N.  Y.  Supp.  679.  It  follows,  from  the  language  of  the  section  in 
question,  and  from  the  general  policy  of  the  law,  which  commits  the 
trial  of  misdemeanors,  in  the  first  instance,  with  the  exclusion  of  libel, 
to  the  Court  of  Special  Sessions,  that  applications  like  the  present 
should  not  be  granted  as  matters  of  course.  The  reasons  which  would 
justify  such  a  certificate  must  be  something  more  than  the  mere  pref- 
erence of  the  defendant  for  a  jury  trial.  People  v.  I^vy,  24  Misc. 
Rep.  469,  S3  N.  Y.  Supp.  643 ;  People  v.  Wade,  26  Misc.  Rep.  586, 
57  N.  Y.  Supp.  645.  Such  applications  are  largely  addressed  to  the  dii>- 
cretion  of  the  court,  and  each  case  must  be  decided  largely  in  the  light 
of  the  special  facts  of  the  case.  Without,  therefore,  attempting  to  lay 
down  any  general  rule,  it  may  be  said  that,  to  warrant  the  granting 
of  such  an  application,  it  should  appear  either,  first,  that  a  case  presents 
intricate  and  complicated  questions  of  fact,  rendering  a  jury  trial 
proper;  or,  second,  that  it  presents  difficult  questions  of  law;  or,  third, 
that  a  property  right  is  involved;  or,  fourth,  that  a  decision  may  be 
far-reaching  in  its  effect,  and  become  a  precedent  which  will  regulate 
a  matter  of  general  interest;  or,  lastly,  that  the  case  is  of  exceptional 
character,  and  that  the  defendant,  for  some  special  reason,  cannot  have 
a  fair  trial  in  the  Court  of  Special  Sessions.  People  v.  Levy,  supra ; 
People  v.  Wade,  supra;  People  v.  Comyn,  36  Misc.  Rep.  135,  72  N. 
Y.  Supp.  1088;  People  v.  Butts,  121  App.  Div.  227.  105  N.  Y.  Supp. 
679. 

The  cases  at  bar,  manifestly  present  no  intricate  questions  of  fact. 
It  is  urged,  however,  in  support  of  the  motions,  that  the  charges 
against  the  defendant  do  present  difficult  questions  of  law.  It  is, 
moreover,  urged  that  property  rights  will  be  affected  by  judgments 
of  conviction,  and  that,  for  each  of  these  reasons,  the  cases  should  be 
removed.  It  is  somewhat  hard  to  define  what  considerations  should 
determine  whether  a  given  question  is  or  is  not  a  difficult  question  of 
law.  It  is  plain  that  it  should  not  be  so  regarded  where  it  has  been 
authoritatively  decided.  It  is  equally  plain  that  it  should  be  so  regard- 
ed where  it  has  been  the  subject  of  conflicting  decisions  by  courts  of 
co-ordinate  jurisdiction,  or  whose  decisions  are  entitled  to  equal 
weight.  It  probably  should  be  likewise  so  regarded  where  it  is  novel 
— a  matter  of  first  impression — ^unadjudicated  upon,  and  where  differ- 
ent views  can  be  entertained  as  to  how.  reasoning  from  principle  and 
analogy,  it  should  be  decided.  Applying  these  tests,  are  the  questions 
presented  in  the  cases  at  bar  against  the  defendant  difficult  questions 
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of  law?  It  is  urged  that  such  a  question  is  presented  in  connection 
with  the  charge  involving  an  alleged  violation  of  section  317  of  the 
Greater  New  York  Charter,  for  the  reason  that  it  is  asserted  that  it  is 
doubtful,  and  a  matter  difficult  of  decision,  whether  such  section  ap- 
plies where  the  possessor  of  a  pawn  ticket  is  a  bailee  of  the  ticket,  as 
in  the  case  at  bar,  as  distinguished  from  an  owner  of  the  same.  The 
question  may  be  novel,  but,  applying  the  ordinary  canons  of  construc- 
tion to  the  section  in  question,  one  seemingly  not  difficult  of  decision. 
It  is  urged  that  such  a  question  is  presented  in  connection  with  each 
of  the  petit  larceny  chaises,  for  the  reason  that  it  is  asserted  that  in 
each  the  larceny,  if  committed,  consisted  in  the  obtainment  of  money 
by  false  pretenses,  and  that  the  alleged  false  pretenses  related  merely 
to  the  value  of  the  article  pawned,  and  amounted  to  nothing  but  an 
expression  of  opinion,  and  was  of  a  character  which,  did  not  subject 
the  defendant  to  criminal  liability,  and  that  this  contention  1^  the 
defendant  presents  a  difficult  question  of  law.  An  examination  of  the 
informations  leads  me  to  think  that  one  representation,  among  others 
alleged  to  have  been  false,  was  the  representation  that  some  article 
had  in  fact  been  pawned  with  the  defendant,  and  that  such  pawned 
article  was  represented  by  the  given  pawn  ticket  So  construed,  the 
petit  larceny  charges  against  the  defendant  present  no  difficult  ques- 
tion of  law. 

As  stated,  it  is  also  urged  that  property  rights  would  be  affected  by 
judgment  of  conviction,  and  that,  for  this  reason,  the  cases  should 
be  removed.  Where  the  decision  of  a  charge  of  misdemeanor  prose- 
cuted by  information  will  affect  a  property  right,  the  current  of  deci- 
sions is  to  the  effect  that  such  circumstance  presents  a  ground  for 
granting  the  certificate  now  applied  for.  Witiiin  the  principle  upon 
which  these  decisions  rest,  is  a  property  right  involved  in  these  cases  ? 

The  defendant  is  a  licensed  pawnbroker.  The  license  to  him  is  issued 
under  the  provisions  of  chapter  339,  p.  508,  Laws  1883,  as  amended 
by  chapter  240,  j^.  456,  Laws  1890,  and  subsequent  amendments.  The 
original  act  provides  in  substance  that  all  pawnbrokers  in  cities  having 
200,000  inhabitants  or  more  must  be  licensed  by  the  mayor,  and  the 
penalty  of  $100  for  each  day  is  provided  for  the  transaction  in  any 
such  city  of  a  pawnbroking  business  without  such  a  license.  The  li- 
cense is  fixed  at  $500  yearly,  and  a  bond  in  the  penal  sum  of  $10,000 
is  required  to  be  given  in  addition.  Various  regulations  are  made 
respecting  the  interest  pawnbrokers  may  charge,  the  books  they  must 
keep  and  other  matters.  The  mayor  is  given  power  to  impose  fines 
of  not  less  than  $25,  or  more  than  $100,  for  violations  of  the  provi- 
sions of  the  act,  except  for  not  procuring  the  license.  Section  2  of 
the  act  (Laws  1883,  p.  508,  c.  339)  gives  the  mayor  "full  power  and 
authority  to  revoke  such  license  for  cause."  By  the  Greater  New  York 
charter  power  is  given  to  the  board  of  aldermen  to  regulate  the  busi- 
ness of  pawnbrokers  (sections  44,  51),  and  a  certain  general  supervi- 
sion over  pawnbrokers  is  given  to  the  police  commissioner  and  the 
mayor  (sections  121,  316,  3i7). 

The  right  which  a  person  has  to  pursue  a  lawful  occupation  or  call- 
ing is,  using  the  term  in  its  broadest  sense,  a  property  right.  See 
Slaughter-House  Case,  16  Wall.  116,  122  (21  L.  Ed.  394),  where 
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Bradley,  J.,  in  his  dissenting  opinion,  says :  **niis  right  to  choose  one's 
calling  is  an  essential  part  of  that  liberty  which  it  is  the  object  of 
govemtnent  to  protect;  and  a  calling  when  chosen  is  a  man's  prop- 
erty and  right.  A  license  to  a  person  to  follow  any  particular  trade 
or  buaness  is  not  an  apptrintment  to  offitt,  nor  does  it  confer  any  oE 
the  powers  or  privities  of  a  public  cfficer.  Its  object  is  for  die  par- 
pose  fd  controlling  Gie  business  and  preventing  its  bcii^  ccmducted 
in  a  manner  injurious  to  the  public  welfare.  People  t.  Acton,  48 
Barb.  524.  The  defendant,  by  the  payment  of  a  license  fee  and  the 
^ving  of  a  bond,  has  acquired  the  right  to  pursue  for  a  stated  time  a 
certain  calling.  This  right  is  evidenced  by  a  license  and  is  revocable 
by  the  mayor  "for  cause."  While,  doubtless,  large  discretion  is  vest- 
ed in  the  mayor,  the  license  is  not  held  wholly  at  his  pleasure.  It  can* 
not  be  arbitrarily  revoked.  The  defendant  not  cmly  has  rights  under 
the  license  which  the  court  would  protect,  but  the  courts  would,  in  a 
proper  case,  enjoin  or  give  damage  for  a  wrongful  revocation  of  the 
license.  A  conviction  in  the  case  at  bar  would  seemingly,  prinia  fede 
present  good  cause  for  the  revocation  of  the  defendant's  license;  but 
such  a  conviction  would  not  necessarily,  and  as  a  matter  of  law, 
work  such  a  revocation.  In  this  respect  the  cases  at  bar  are  different 
from  convictions  for  violations  of  sections  11,  31,  23,  33,  34,  30,  or 
31  of  the  Liquor  Tax  Law,  Laws  1896,  pp.  51,  65,  66,  72,  73,  c  112, 
§  34,  subds.  2,  3,  as  amended  Laws  1897,  pp.  237,  238,  c.  312,  which 
convictions,  ipso  facto,  work  a  forfeiture  of  the  license  (People  ex  reL 
Frank  Brewery  v.  CulHnan,  168  N.  Y.  258,  61  N.  E.  243;  People  t. 
Gantz,  41  Misc.  Rep.  542.  85  N.  Y.  Supp.  79);  and  it  is  in  part  be- 
cause of  this  distinction  that  a  property  right  cannot  be  said  to  be 
involved  in  the  present  case  in  the  sense  in  which  such  a  right  is 
involved  in  certain  cases  under  the  liquor  tax  law. 

As  the  applications  in  these  cases  for  certificates,  certifying  that  it 
is  reasonable  that  they  should  be  prosecuted  by  indictment,  do  not  fall 
within  any  of  the  classes  of  cases  in  which  such  certificates  are  pnqwr- 
ly  granted,  the  applications  are  denied. 
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VTES— MOTIHO  PaFXBS. 

nie  Gonzt  being  wltbont  autliorltj,  on  a  motion  to  set  aside  an  Indict* 
ment,  to  review  the  sufficiency  of  the  erldoice  on  which  It  was  found,  it 
not  being  Indicated  on  the  application  that  there  was  no  legal  or  com- 
petent evidence  to  sustain  the  charge,  or  that  defendant  was  compelled 
to  testify  against  himself,  in  violation  of  bis  constitutional  right,  motion 
toT  permission  to  Inspect  the  minutes  of  the  grand  Jury  for  the  purpose, 
as  Indicated  by  the  accompanying  affidavit,  of  moving  to  set  aside  the 
Indictment  <m  the  gnnmd  that  it  was  found  on  insnffldent  evidence,  will 
be  denied. 

George  L.  Glaser,  having  been  indicted,  moves  for  permission  to 

inspect  the  minutes  of  the  grand  jury.   Motion  denied. 

William  Willett,  Jr.  (Charles  S.  Whitman,  of  counsel),  for  the  mo- 
tion. 

Wm.  Schuyler  Jackson,  Atty.  Gen.  (Joseph  D.  Edelson,  Deputy 
At^.  Gen.,  of  counsel),  for  the  People. 

GARRETSON,  J.  The  defendant  has  been  indicted  by  the  grand 
jury  of  the  county  for  the  crime  of  perjury.  By  permission  of  the 
court  he  has  withdrawn  bis  plea  of  not  guilty,  heretofore  interposed, 
and  nuves  for  an  order  directing  that  he  be  furnished  with  a  copy 
of  the  evidence  taken  before  the  grand  jury,  and  upon  which  the  in* 
<Ucbnent  was  found. 

The  notice  of  motion  fails  to  specify  the  purpose  for  which  the  copy 
of  the  minutes  is  desired ;  but  it  is  ^thered  from  the  affidavit  of  the 
defendant,  forming  part  of  the  moving  papers,  that  it  is  that  he  may 
hereafter  move  to  set  aside  said  indictment.  From  the  source  last 
mentioned,  it  is  also  ascertained  that  the  sole  ground  of  the  motion 
intended  to  be  made  to  set  aside  the  indictment,  provided  access  is 
bad  tnr  him  to  the  minutes  of  the  grand  juTy,  is  uiat  the  indictment 
was  tound  upon  insufficient  testimony.  The  defendant  and  his  co- 
afiiants  detail  in  their  affidavits,  respectively,  what  each  says  he  teS' 
tified  to  before  the  grand  jury,  and  these  ^davits  constitute  the  pa- 
pers presented  on  this  motion.  The  Code  of  Criminal  Procedure 
(section  313)  provides  that: 

The  indictment  must  be  set  aside  by  the  court  In  which  the  defendant  la 
ftrraigoed,  and  upon  his  motion,  in  either  of  the  following  cases,  but  In  no 
other:  (1)  When  it  is  not  found,  indorsed  and  presented  as  prescribed  In  sec- 
tions two  hundred  and  sixty-eight  and  two  hundred  and  seventy-two.  (2) 
When  a  person  baa  been  permitted  to  be  present  during  the  session  of  the 
tnuid  Jury,  while  the  dtarge  unbraced  in  the  indictment  was  under  consider- 
atlaa,  except  as  provided  in  sections  two  hundred  and  sixty-two,  two  hun- 
dred and  sixty-three  and  two  hundred  and  sixty-four." 

In  the  case  of  People  v.  Glen,  173  N.  Y.  395,  66  N.  £.  112,  it 
was  held  that  the  restrictive  words,  "but  in  no  other,"  ositained  in 
this  secti(xi,  while  valid  as  relating  to  matters  of  procedure,  are  of 
no  force  and  void  in  so  far  as  they  may  tend  to  destroy,  curtaU,  affect, 
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or  ignore  the  constitutional  rights  of  a  defendant   In  the  case  cited 

it  was  also  said : 

"Our  courts  haTe  always  asserted  and  exercised  the  power  to  set  aside  In- 
dictmenta,  whenever  it  has  been  made  to  appear  that  they  have  been  found 
without  evidence,  or  upon  Illegal  or  hicorupetent  tQBtimony.  This  power  is 
based  upon  the  Inherent  right  and  duty  ot  the  courts  to  protect  the  dttsen 
in  his  constitutional  prerogatives  and  to  prevent  oppression  or  persecution." 

It  is  not  claimed  that  any  act  or  omission  of  the  grand  jury  adverse- 
ly affected  the  defendant's  rights  under  either  subdivision  of  the  sec- 
tion ;  but  presumably  it  is  intended  to  be  claimed  that  some  constitu- 
tional right  of  the  defendant  has  been  invaded  or  impaired,  and  that 
the  minutes  will  show  this  upon  inspection.  But  the  defendiint  wholly 
fails  to  specify  what  right  secured  to  him  by  the  Constitution  has 
been  trespassed  upon.  It  is  a  presumption  of  law  that  the  indictment 
was  properly  found  and  upon  legal  and  sufficient  evidence.  This  pre- 
sumption is  not  overcome  by  a  mere  assertion  to  the  contrary.  The 
defendant  and  his  co-affiants  have  set  forth  at  length  what  each 
now  says  he  testified  to  before  the  grand  jury,  and  together  have  un- 
dertaken to  give  what  they  say  are  the  facts  concerning  the  matter 
out  of  which  the  indictment  arose ;  and  the  defendant  thereupon  avers : 

"It  is  plain  that,  unless  the  minutes  of  the  grand  Jury  contain  evidence  con- 
cerning wblcb  I  hare  no  Information,  the  indictment  against  me  was  founded 
upon  InsaflSclent  testimony ;  and.  In  order  to  be  In  &  position  to  take  advantage 
of  this  fact  by  moving  to  set  aside  ttae  said  Indictment,  I  respectfoUy  pray  the 
court,"  etc 

Without  indicating  what  these  affiants'  statements  show,  as  bearing 
upon  the  sufficiency  or  insufficiency  of  the  testimony  said  to  have  been 
given  before  the  grand  jury,  it  ts  enough  to  say  that  in  my  opinion 
tiie  court  is  not  authorized,  upon  a  motion  to  set  aside  an  indictment, 
to  review  the  sufficiency  of  the  evidence  upon  which  the  indictment  was 
found.  This,  however,  does  not  apply  to  a  case  where  it  is  indicated 
upon  the  application  that  there  was  no  legal  or  competent  evidence  to 
sustain  the  charp^e,  or  that  the  defendant  was  ccrnipelled  to  testify 
against  himself  m  violation  of  his  constitutional  right.  It  follows, 
therefore,  that  there  is  no  disclosed  reason  why  the  defendant  should 
have  a  copy  of  the  minutes  of  the  grand  jury,  and  that  the  exercise  of 
judidal  discretion  does  not  require  the  granting  of  the  motion. 

In  reaching  the  conclusion  hereon  I  have  not  ignored  or  been  un- 
mindful of  the  opinions  and  rulings  of  courts  of  co-ordinate  criminal 
jurisdiction,  particularly  the  General  Sessions  in  and  for  the  County 
of  New  York,  but  have  followed  the  views  long  entertained  by  me 
upon  the  principal  questions  involved,  and  which  are  substantially  in 
harmony  with  those  expressed  by  Kenefick,  J.,  in  People  v.  Steinlmrd, 
47  Misc.  Rep.  252,  93  N.  Y.  Supp.  1026. 

Motion  denied. 
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{Snpreme  Oottrt,  Trial  Term,  Queens  County.  Hay,  1908.) 

1.  IVBIOTUENT  AMD  I NTORUATI OK— SETTING  ASIDK  InDIOTHEnT— GBOUITOS. 

Under  Code  C^.  Proc.  {  813,  providing  that  the  Indictment  shall  be 
set  aside  when  a  person  not  authorized  to  attend  has  been  permitted  to 
be  present  during  the  session  of  the  grand  Jury  while  the  charge  embraced 
in  the  indictment  was  under  consideration,  the  fact  that  such  a  person 
was  present  when  defendant  gave  false  testimony  before  the  grand  Jury 
'  Is  not  ground  for  setting  aside  the  indictment  for  perjury  for  such  false 
testimony,  subseqn^tly  found  by  such  grand  Jury;  no  unauthorized  per- 
son being  present  when  the  charge  of  perjury  was  under  consideration. 

2l  Pebjubt— Elkuents  of  Offense. 

The  fact  that  a  person  not  authorized  Is  present  when  one  takes  an 
oath  and  gives  false  testimony  before  a  grand  Jury  does  not  render  its 
proceedings  extrajudicial  and  void,  and  so  save  the  act  of  the  witness 
from  constituting  perjury. 

S.  iNniOTHEnr  and  Intobiution  —  Settinq  Aside  InDiOTHENT— Movino  Pa- 

PSB8. 

Where  a  grand  Jury  was  In  Beaston  from  January  6th,  and  on  January 

10th,  a  witness  gave  false  testimony  before  it,  and  after  January  20th 
no  unauthorized  person  was  before  It.  and  February  1st  It  presented  an 
Indictment  for  perjory  against  such  witness,  his  affidavit  does  not,  as 
against  the  presumption  tliat  the  proceedings  of  the  grand  jury  were 
regular,  show  the  grand  Jury  considered  the  charge  embraced  in  the 
Indictment  before  January  2lBt,  and  so  while  one  unauthorized  to  at- 
tend was  present  before  it,  thus  rendering  the  indictment  subject  to  be 
set  aside,  under  Code  Or.  Proc.  I  818 ;  the  aflSdavlt  being  that  Immediately 
before  and  after  dqwiient  bad  testified  the  grand  Jury  summoned  per- 
sons before  it  for  the  purpose  of  testing  the  veradty  of  his  testimony,  and 
that  during  all  these  examinations  and  the  consideration  of  the  matters 
out  of  which  arises  the  charge  embraced  in  the  Indictment  there  was 
present,  from  Jannaiy  6th  to  January  20th,  a  person  unauthorized  to 
attend. 

Geoi^  L.  Glaser,  having  been  indicted,  moves  to  set  aside  the  in- 
dictment.  Motion  denied. 

William  Willett,  Jr.  (Charics  S.  Whitman,  of  counsel),  for  the  mo- 
tion. 

Wm.  Schuyler  Jackson,  Atty.  Gen.  (Joseph  D,  Edelson,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  People. 

GARRETSON,  J.  The  defendant  was  indicted,  by  the  grand  jury 
impaneled  at  the  January  term  of  this  court,  for  the  crime  of  per- 
jury. By  permission  he  has  withdrawn  his  plea  of  not  guilty,  and  now 
moves  that  the  indictment  be  set  aside  "upon  the  ground  that  the  At- 
torney General  or  his  deputy  had  no  right  to  proceed  herein  in  the 
place  and  stead  of  the  district  attorney  of  Queens  county." 

The  grand  jury  was  duly  impaneled,  sworn,  and  charged  by  the 
court  on  the  6th  day  of  January,  1908,  and  entered  upon  the  perform- 
ance of  its  duties.  On  the  1st  day  of  February  it  came  into  court, 
presented  the  indictment  in  question,  and  thereafter  continued  its 
labors  until  the  S9th  day  of  the  same  month,  when  it  was  discharged 
for  the  term.  It  appears  from  the  indictment  that  the  testimony  upon 
which  the  charge  of  perjury  is  predicated  was  given  by  the  defendant 
before  the  grand  jury  after  the  administering  of  an  oath  to  him  by 
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the  foreman  on  the  10th  day  of  January,  and  while  that  bod^  was  m 
sessit^  and  engaged  in  an  inquu7  relative  to  the  alleged  misconduct 
of  public  officials  in  the  county,  and  others,  in  the  matter  of  the  pur- 
chase by  the  city  of  New  York  of  certain  lands  for  a  public  park,  and 
generally  known  and  styled  as  "Kissena  Park,"  which  inquiry  the 
court,  in  its  charge  to  the  grand  jui^  at  the  openii^  of  the  term,  had 
advised  should  be  a  subject  of  Investigation. 

The  papers  submitted  hereon  show  that  on  the  30th  day  of  Decem- 
ber, 1907,  the  Attorney  General  appointed  Nathan  Vidaver,  Esq.,  a 
deputy  Attorney  General,  who,  pursuant  to  such  appointment,  and  on 
the  same  day,  took  his  oath  of  office,  which  oath  was  filed  in  the  office 
of  the  Secretary  of  State  on  the  10th  day  of  January,  1908.  It  is  also 
shown  that  on  the  20th  day  of  January  the  Governor  of  the  state, 
pursuant  to  the  provisions  of  "the  executive  law"  (being  section  62, 
c.  683,  p.  1697,  of  the  Laws  of  1892,  as  amended  by  chapter  821,  p. 
648,  of  the  Laws  of  1896),  by  requisition  in  writing,  filed  m  the  office 
of  tfie  Secretary  of  State  on  that  day,  required  the  Attorney  General, 
among  other  specifications,  to  attend  in  person  or  by  one  of  his  deputies 
such  January  term  of  this  court,  and  appear  before  the  grand  jury 
for  the  purpose  of  managing  and  conducting  in  said  court  and  before 
the  said  grand  jury  any  and  all  proceedings,  examinations,  and  in- 
quiries concerning  or  relating  to  any  criminal  charge  against  any  per- 
son arising,  growing  out  of,  or  based  upon  any  purchase  of  land  by 
said  city  for  such  park.  It  is  stated  by  the  defendant  in  his  affidavit 
that,  when  he  aK>eared  before  the  grand  jury  on  the  day  he  gave  die 
alleged  false  testimony,  the  deputy  Attorney  General  was  present; 
that  the  defendant  was  sworn  as  a  witness,  the  oath  being  administered 
by  the  foreman  of  the  grand  jury;  that  said  deputy,  acting  for  the 
grand  jury,  examined  and  cross-examined  the  defendant  as  to  his 
acts  and  relations  to  the  matter;  and  on  information  and  belief,  the 
defendant  also  says: 

"That  Immediatdy  before  and  after  deponent  had  so  testified  that  said 
grand  Jury  Bnmmoned  t>efore  It  varlouB  persons  named  by  your  deponent, 
for  the  purpose  of  testing  the  veracity  of  the  commuuicatlouB  made  to  the 
grand  Jury  by  your  deponent,  and  that  during  all  these  exBrnlnatlons  and  the 
consideration  of  the  matters  out  of  which  arises  the  charges  embraced  in  the 
Indictment  against  your  deponent  there  was  present,  from  the  Gth  day  of  Janu- 
ary to  the  20th  day  of  January,  said  abore-mentloned  Nathan  Tldaver,  with- 
out authority  and  warrant  of  law.** 

And  thereupon  the  defendant  claims: 

"That  such  presence  before  the  grand  jury  Is  a  Tlolatlai  ot  law  and  mates 
Totd  any  and  all  proceedings  had  at  and  durUig  said  unauthorized  presence.** 

These  allegations,  it  is  insisted,  show  that  disregard  was  had  of  the 
defendant's  r^hts,  and  that  the  case  is  broi^ht  within  section  313  of 
the  Code  of  Criminal  Procedure,  which,  so  far  as  it  is  applicable,  reads 
as  follows: 

"The  Indictment  must  be  set  aside  by  the  court  In  which  the  defendant  Is 
arraigned,  and  upon  his  motion.  In  either  of  the  following  eases  but  In  no 
other.  (1)  *  *  *  09  When  a  person  has  been  permitted  to  be  present  dur- 
ing the  session  of  the  grand  jury  while  the  charge  embraced  In  the  indict- 
ment was  under  con^eratlon,  »cept  as  provided  In  sections  two  hundred 
and  alxty-twok  two  hundred  and  sixty-three  and  two  bnndred  and  tixtr-Coor." 
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The  excepted  sections  last  mentioned  relate  to  the  giving  of  ad- 
vice by  the  court,  and  the  permissible  presence  of  the  district  attorney, 
and  it  is  not  requisite  that  th^  be  recited  at  length.  It  is  not  suggest- 
ed that  the*  deputy  was  not  properly  before  the  grand  jury  after  the 
20th  of  January,  but  it  is  claimed  that  his  presence  there  prior  to  that 
date  was  wholly  unwarranted  by  law  and  vitiated  all  of  the  proceed- 
ings of  the  grand  jury,  so  that  their  acts  and  proceedings  were  extra- 
judicial and  wholly  null  and  void. 

Assuming,  for  the  purpose  of  argument  only,  that  the  deputy  At- 
torney General  was  not  authorized  to  attend  upon  the  investigatitm 
prior  to  the  20th  of  January,  yet  his  "unlawful  presence"  did  not  have 
so  grave  and  far-reaching  an  effect  as  to  suspend  the  powers  of  that 
body  and  render  all  of  its  acts  null  and  void ;  and  assuming,  also,  for 
the  like  purpose  only,  that  the  "unlawful  presence"  vitiated  the  acts 
of  the  grand  jury,  it  only  served  to  require  the  court,  upon  a  defend- 
ant's motion,  to  set  aside  an  indictment  fotmd,  and  that,  not  because 
of  the  "unlawful  presence"  when  a  witness  took  an  oath  administered 
in  due  form  of  Law  and  gave  false  testimony  upon  which  the  indictment 
is  based,  but  because  of  such  presence  when  the  charge  embraced  in 
the  indictment  was  under  consideration.  The  defendant  has  assumed 
that  on  the  day  he  was  sworn  and  gave  testimony  the  charge  was 
being  considered ;  but  the  fact  is,  and  the  indictment  so  avers,  that 
then  the  alleged  crime  of  perjury  was  committed.  It  cannot  with  pro- 
priety be  held,  and  no  case  has  been  cited,  or  found  upon  independent 
research,  to  sanction  the  holding  that  it  was  not  perjury  to  take  an 
oath  and  give  false  testimony  before  a  grand  jury  because  at  the  time 
a  perscm  was  present  who  was  not  permitted  by  law  to  be  present  in 
the  grand  jury  room. 

Just  when  the  grand  jury  arrived  at  the  conclusion  that  the  tes- 
timony was  untrue,  and  that  prima  facie  the  crime  was  committed,  and 
took  the  charge  under  consideration,  is  not  indicated,  and  must  be  left 
to  conjecture.  It  cannot  be  gathered,  even  inferentially,  from  the  pa- 
pers submitted.  It  is  not  established  by  the  defendant's  affidavit,  either 
from  the  direct  averments  or  those  made  upon  information  and  belief. 
As  against  the  presumption  Aat  the  grand  jury  acted  in  accordance 
with  law  and  that  its  proceedings  were  regular,  these  averments  are 
not  sufficient  proof  of  the  irregularities  alleged  to  have  brought  the 
case  on  this  motion  within  the  provisions  of  section  313  above  cited. 
The  grand  jury,  with  the  deputy  qualified  to  act  as  its  legal  adviser, 
was  in  session  from  the  20th  of  January,  and  thereafter  and  on  the 
1st  of  February  handed  the  indictment  to  the  court.  It  must  be  pre- 
sumed in  the  absence  of  evidence  to  the  contrary,  that  within  this 
period  of  time  that  body  took  cognizance  of  the  alleged  offense  com- 
mitted before  it  on  the  10th  of  January,  had  the  cl^rge  under  con- 
sideration, and  found  the  indictment. 

I  find  no  merit  in  the  defendant's  contention,  particularly  in  rfiat 
he  insists  that  from  the  6th  to  the  20th  of  January  the  grand  jury 
was  functus  officio,  or  an  extrajudicial  body.  It  may  also  be  observed 
that  it  is  doubtful  if  the  presence  of  the  deputy  Attorney  General 
before  the  grand  jury  was  unlawful  at  any  time,  in  view  of  the  his- 
tory of  the  office  of  Attorney  General  and  the  powers  and  duties  which 
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have  been  incident  to  it  from  the  earliest  days  of  its  existence.  It 
is  not  needful,  however,  to  elaborate  this  point,  and  it  will  suffice  to 
refer  to  the  able  and  interesting  opinion  of  Goff,  R.,  in  People  v. 
Kramer,  33  Misc.  Rep,  209,  68  N.  Y.  Supp.  383,  for  a  log^icd  and  in- 
structive exposition  of  the  subject. 

For  the  reasons  above  expressed,  the  motion  must  be  denied.  Let 
an  order  be  entered  accordingly,  whereupon  tiie  defendant  must  im- 
mediately answer  the  indictment 


(Supreme  Court,  Trial  Term,  Queena  County.    Bfay,  1908.) 

1.  iHDicncBirr  and  Infobuation— Obound  fob  SvrmiQ  Aside  iNDicmnT. 

It  IB  not  ground  for  setting  aside  the  indictment,  but  matter  of  de- 
fense, that  the  form  of  the  oath  administered,  and  under  which  was  giv- 
en the  testimony  on  which  is  based  the  Indictment  for  perjury,  was  not 
that  prescribed  by  law. 

2.  SAicB-^cmNO  Aside  iNDicTUBnr— Inbpection  or  Grand  Jubt  Minotbs— 

Moving  Papers. 

The  averment  of  defendant,  in  the  moving  papers  for  inspection  of  the 
minutes  of  the  grand  Jury  for  the  purpose  of  moving  to  set  aside  the  In- 
dictment, that  he  has  been  informed  by  persons  who  were  examined  as 
•  witnesses  before  the  grand  Jury  while  they  were  Investigating  the  chargo 
made  against  defendant,  and  while  the  same  was  under  consideration, 
that  other  persons  nnauthorlzed  by  law  were  permitted  to  be  present 
at  such  times,  la  too  Indefinite  and  does  not  credibly  show  tbe  fact  of 
such  unauthorized  presence. 

John  Welz,  having  been  indicted,  moves  for  permission  to  inspect 
the  minutes  of  the  grand  jury.  Motion  denied. 

Edward  Kaufmann,  for  the  motion, 

Wm.  Schuyler  Jackson,  Atty.  Gen.  (Joseph  D.  Edelson,  Dq>uty 
Atty.  Gen.,  of  cotmsel),  for  the  People. 

GARRETSON,  J.  The  defendant  has  been  indicted  by  the  grand 
jury  of  the  county  for  the  crime  of  perjury,  and  also  for  the  crime 
of  offering  false  evidence  in  the  form  of  a  paper  writing.  By  permis- 
sion of  the  court  he  has  withdrawn  his  plea  of  not  guilty^  heretofore 
interposed  to  each  charge,  and  for  the  purpose  of  moving  to  set  aside 
the  indictments  makes  this  joint  motion  that  he  be  furnished  with  a 
copy  of  the  minutes  of  the  testimony  upon  which  the  indictments  were 
severally  found. 

Briefly  stated,  the  specification  of  the  grounds  of  the  motion  are: 

(1)  That  the  indictments  were  found  upon  wholly  insufficient  evidence ; 

(2)  that  the  oath  administered  to  him,  and  under  the  sanction  of  which 
he  testified,  was  not  in  due  form  of  law;  and  (3)  that  persons  were 
unauthorizedly  present  during  the  session  of  the  grand  jut^  while 
the  charge  embraced  in  each  indictment  was  under  consideration. 

In  the  case  of  People  v.  Glaser  (decided  herewith)  112  N.  Y.  Supp. 
323,  this  court  has  held  that  it  cannot  assume  to  pass  upon  the  suffi- 
ciency of  the  evidence  on  a  motion  to  set  aside  an  indictment,  where 
it  does  not  appear  Uiat  there  was  no  legal  or  competent  evidence  to 
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sustain  the  charge,  or  that  a  constitutional  right  of  the  defendant  was 
impaired.  Upon  this  around  the  papers  on  this  motion  are  no  stronger 
th^  they  are  in  the  Qaser  Case.  The  additional  specification  that  the 
form  of  the  oath  as  administered  was  not  that  prescribed  by  law  is 

a  matter  of  defense,  and  not  a  ground  for  setting  aside  an  indictment. 
It  may  also  be  observed,  in  passing,  that  in  the  light  of  the  common 
knowledge  of  the  bench  and  bar  the  fact  of  the  administering  of  the 
oath,  and  not  its  form,  would  alone  be  disclosed  by  the  minutes  of  the 
testimony. 

That  persons  were  present  in  the  grand  jury  room  other  than  those 
allo^d  by  law  to  be  present,  while  the  charge  was  under  considera- 
tion, is  not  even  credibly  shown  by  the  moving  papers.  The  defendant 
alone  avers  it,  and  that  upon  the  merest  hearsay.   He  sflys : 

"That  he  has  been  Informed  by  persous  who  were  examined  as  witnesses 
Defore  the  said  grand  jury  while  they  were  Investigating  the  charge  made 
agalnat  deponrat  on  the  said  indictments,  and  while  the  same  waa  under  con- 
Btderation,  that  other  persons  were  permitted  to  be  present  during  the  sessions 
of  the  grand  jury  while  the  charge  embraced  in  the  Indictment  was  under 
consideration,  who  were  not  permitted  to  be  present  by  law." 

These  allegations  are  too  indefinite  to  be  seriously  entertained  as 
against  the  presumption  that  the  proceedings  of  the  grand  jury  were 
in  all  respects  in  conformity  to  law.  It  may  also  be  said  that  the  de- 
fendant does  not  sufficiently  dignify  his  assertions  by  naming  his  in- 
formants, nor  does  he  state  any  reason  why  he  does  not  present  the 
afiidavits  of  his  informants  in  support  thereof. 

The  defendant  fails  to  present  any  facts  to  the  court  which  afford 
a  legal  reason  why  he  should  have  access  to  the  grand  jury  minutes. 
Something  more  than  general  allegations  of  the  insufficiency  of  the  tes- 
timony and  of  irregularity  of  procedure  before  the  grand  jury  is  re- 
quired to  warrant  giving  the  defendant  full  access  to  the  people's 
case  before  trial  in  a  criminal  action.  If  a  motion  for  leave  to  in- 
spect the  minutes  of  the  grand  jury  is  to  be  invariably  granted  be- 
cause  the  defendant  asserts  that  the  evidence  was  insufficient  to  war- 
rant the  finding  of  the  indictment,  or  that  there  was  no  preliminary 
examination  before  a  magistrate,  the  seclusion  of  the  testimony  is 
an  idle  precaution,  and  there  remains  no  good  reason  why  the  prosecut- 
ing officer  may  not  afford  the  general  public  access  tliereto. 

While  it  may  be  that  it  is  desirable  tiiat  such  a  change  be  brought 
about,  particularly  in  the  interests  of  persons  charged  with  offenses 
against  tiie  criminal  law,  I  am  disposed  to  regard  it  unwarranted  by 
settled  practice  and  detrimental  to  the  public  interests.  If  such  is  to 
be  the  procedure,  it  should  be  estaUished  by  the  lawmaking  branch 
of  ^e  state,  and  not  by  the  courts  under  the  guise  of  judicial  deter- 
mination. 

Motion  denied. 
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(Supreme  Coui%  Special  Twm,  Gajuga  Gotmtr.  Bfoy,  1908.) 

1.  AasioinfBim— CoRVRACiv-GonBrisuonoN— Ck)NTinuAiicE— Fduixj^^ 

Plaintiff,  an  attorney,  having  a  claim  for  legal  servlcee  against  an  e»- 
tate,  assigned  It  to  defendant  on  tlie  agreement  that  when  defendant  bad 
collected  tbe  claim  he  would  reimburse  himself  for  advances  made  to 
plalnticr  and  pay  over  any  balance.  The  complaint  alleged  that  defendant 
and  the  representatives  of  the  estate  were  interested  In  an  award  for 
lands  condemned  by  the  United  States,  and  that  defendant,  acting  for 
himself  and  as  attorney  for  the  repreaeotatlTes  of  tbe  estate,  had  collected 
the  award,  and  had  succeaafnlly  teidsted  adverse  claims  to  the  fnnd, 
and  had  In  his  hands  a  large  sum  of  money  arising  from  said  award. 
Held,  that  defendant's  receipt  of  such  money  did  not  constitute  a  ooUec* 
tlon  of  the  aaslgnod  claim,  and  that  the  complaint  was  fatally  defective^ 
In  the  atMence  of  an  alle^tion  that  defendant  had  In  fact  collected  the 
claim. 

3.  FUtTD— DBCBTP— RSPBEBENTATIOirB— RziJAITOa. 

Where,  In  an  action  to  recover  the  proceeds  of  a  claim  assigned  to  de- 
fendant onder  an  agreement  that  defoidant  should  collect  the  claim  and 
account  therefor  to  plaintiff  after  satlsfs-ing  certain  advances,  defendant 
pleaded  a  subsequent  absolute  assignment  of  the  claim,  a  reply  by  which 
plaintiff  alleged  that  such  assignment  was  obtained  by  fraud,  but  failing 
to  allege  that  defendant  Intended  any  fraud,  or  that  plaintiff  was  Induced 
by  any  fraud  to  execute  the  assignment,  was  fatally  defective. 

Action  by  James  R.  Cox  against  James  Stillman.  On  demurrer  to 
reply.  Sustained. 

Greenfield  &  Aiken  (E.  Clarence  Aiken,  of  counsel),  for  plaintiff. 
Shearman  &  Sterling  (Fred.  E.  Storke,  of  counsel),  for  defendant. 

HENDRICK,  J.  Chronologically  stated,  the  following  are  the  al- 
legations of  the  complaint:  In  1853  the  premises  now  orcupied  by 
Ft.  Brown,  in  Texas,  were  owned  by  Maria  Josefa  Cavazos,  who  was 
then  a  resident  of  Mexico.  In  that  year  the  property  was  condemned 
by  the  United  States  government  and  its  value  fixed  at  $50,000.  In 
1879  said  Maria  Joseia  Cavazos  died,  having  conveyed  to  Charles 
Stillman  "the  one  undivided  half  of  said  Ft.  Brown  site,  with  the 
avails  thereof  then  due  to  her,  in  consideration  of  services  to  be  per- 
formed by  him  in  maintaining  her  title."  In  1876  Charles  Stillman 
died,  and  defendant  James  Stillman,  his  son,  was  appointed  his  ex- 
ecutor. He  bought  out  the  interest  of  his  four  co-legatees  under  tiie 
will  and  "undertook  to  carry  out  and  perform  his  father's  obligation 
and  duties  in  respect  of  Ft.  Brown."  In  1879  Maria  Josefa  Cavazos 
died,  and  her  son  Pedro  Cavazos  was  appointed  executor.  In  1882 
the  executor  was  displaced,  and  Thomas  Carson  was  appointed  ad- 
ministrator with  the  will  annexed.  In  1885  Congress  made  an  ap- 
propriation of  $160,000  to  pay  for  the  Ft.  Brown  site.  Several  ad- 
verse parties  then  filed  claims  to  the  award,  and  plaintiff  rendered 
services  to  the  estate  as  an  attorney  and  counselor  at  law.  Hiese 
services  began  long  prior  to  the  appropriation,  about  1873,  and  ex- 
tended  to  some  time  after  Thomas  Carson  was  appointed  administra- 
tor cum  testamento  annexo  in  1882.  In  1891  plaintiff  presented  his 
bill  for  (6,923.80,  which  was  approved  by  Carson  as  administrator 
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cum  testamento  annexo.  Between  1891  and  1896  defendant  lent 
plaintiff  sums  of  money  aggregating  $1,650.  In  March,  1893,  plain- 
tiff assigned  to  defendant  all  his  right,  title,  and  interest  in  the  claim 
against  the  estate,  and  authorized  him  to  collect  it;  defendant  agree- 
ing to  collect  and  pay  over  the  excess  to  plaintiff,  who  "stipulated  that 
said  assignment  should  be  a  security"  for  advances  past  and  future. 
In  1895  plaintiff  recovered  judgment  "in  the  Supreme  Court"  for 
$9,109.14.  About  the  same  time  defendant  received  the  $160,000. 
Then  one  Combe  and  others  sued  defendant  and  said  Carson  as  ad- 
ministrator cum  testamento  annexo,  claiming  a  part  of  said  appropria- 
tion, and,  pursuant  to  order,  defendant  deposited  in  bank  $50,000  to 
the  credit  of  said  actions.  In  March,  1896,  defendant  advanced  to 
plaintiff  $2,500,  and  later  an  additional  sum  of  $1,000,  and  plaintiff  ex- 
ecuted and  delivered  to  him  an  additional  assignment  of  his  claun 
and  judgment  against  the  estate,  "so  vesting  in  defendant  the  entire 
interest  all  under  the  contract  of  March  22,  1893."  In  April,  1905. 
the  Combe  and  other  actions  were  determined  in  favor  of  defendant 
and  the  Mtate  and  the  $50,000  returned  to  defendant.  "No  accounting 
could  be  ha.d  said  defendiuit  of  the  funds  in  his  hands  so  received 
from  the  govenunent  until  the  conclusion  of  said  suits"  by  Combe 
and  others.  Defendant  now  holds  said  sum  of  $160,000.  Said  Car- 
son is  dead,  and  Emilio  C.  Forto  has  been  appointed  administrator 
cum  testamento  annexo.  Defendant  received  an  assignment  from 
Carson  as  administrator  cum  testamento  annexo,  or  power  of  attor- 
ney, to  collect  said  appropriation.  A  demand  for  an  accounting  has 
been  refused  by  defendant.  Plaintiff  asks  judgment  for  an  account- 
ing, payment  to  him  of  the  sum  due,  less  advances,  and  an  adjustment 
of  interest 

It  appears  from  this  synopsis  of  the  complaint  that  plaintiff  makes 
no  claim  against  the  estate  of  Maria  Josefa  Cavazos,  nor  against  the 
estate  of  Charles  Stillman.  His  claim  is  solely  against  James  Stillman, 
and  would  be  fully  satisfied  by  payment  to  him  of  the  judgment  of 
$9,109.14,  with  interest  from  about  1895,  less  the  sums  of  $1,650, 
$2,500,  and  $1,000,  with  interest  from  about  1896.  The  dates  from 
whidi  interest  can  be  computed  are  not  definitely  alleged,  except,  per- 
haps, the  $2,600  which  was  advanced  "on  or  about  March  12,  1896." 
If  nothing  further  appeared  in  the  complaint  it  would  present  a  good 
cause  of  action  at  common  law  to  be  tried  by  a  jury.  The  amount  due 
is  easy  of  computation ;  and,  even  if  the  process  should  be  called  an 
accounting,  it  could  be  taken  in  a  court  of  law  as  well  as  in  a  court 
of  equity.  The  basis  of  the  defendant's  obligation  to  pay  the  sum  due 
on  the  judgment  for  $9,109.14,  over  and  above  the  advances,  is  found 
in  &e  following  allegation: 

"On  or  about  March  22,  1895,  said  plaintiff  assigned  to  aald  defendant,  who 
for  many  years  had  been  his  Intimate  friend,  all  his  right,  title,  and  Interest 
In  and  to  the  said  claim  which  he  had  against  the  said  Cavazos  estate,  which 
thai  amounted,  with  interest,  to  orer  $10,000,  and  authorized  said  defendant 
to  collect  the  same,  and  stipulated  that  said  assignment  should  be  a  security 
for  moneys  which  said  defendant  had  advanced  to  the  plaintiff,  and  for  any 
fntnre  Indebtedness  or  advancement  which  defendant  might  make  to  said 
lAalntlff ;  said  dtfendant  agreeing  to  collect  said  claim,  and  to  accotmt  and 
pay  over  to  tlie  lAalutlff  all  that  lie  mU^t  collect  on  the  iald  claim  of  the 


330  112  NEW  TORK  SUPPLEMENT  (Sup.  Ct. 

and  146  N«w  York  State  Reporter 

lilalnttff  asalnat  the  Carazoa  estate^  after  aatlafTtng  audi  loans  and  Indebted- 
ness and  Interest" 

In  construing  this  promise  we  must  lay  out  of  view  the  $80,000 
assigned  by  Maria  Josefa  Cavazos  to  Charles  Stilhnan  and  now  owned 
by  defendant  as  his  successor.  The  other  $80,000  is  owned  by  the 
Cavazos  estate,  although  held  by  defendant  under  an  assignment  or 
power  of  attorney.  It  is  from  this  fund  that  defendant  agreed  to 
seek  satisfaction  of  plaintiff's  claim,  or  from  the  general  assets  of  the 
estate.  In  order  to  recover  it  devolves  upon  plaintiff  to  allege  that 
defendant  has  performed  that  agreement  and  has  collected  the  claim. 
I  fail  to  find  any  such  allegation.  On  the  contrary,  the  complaint  al- 
leges that,  subsequent  to  1893,  when  the  agreement  was  made,  plain- 
tiff himself  proceeded,  in  1895,  to  collect  the  claim  and  in  his  own 
name  recovered  judgment.  Defendant  has  taken  no  proceedings  to 
enforce  that  judgment.  If  it  be  claimed  that,  because  defendant  has 
the  $80,000  belonging  to  the  estate  in  his  custody  and  is  liable  to  plain- 
tiff on  account  of  his  neglect  to  pay  out  a  part  of  it  in  satisfaction  of 
plaintiff's  judgment,  the  answer  is  that  no  such  summary  method  of 
enforcing  claims  against  decedents'  estates  is  known  to  our  law.  Such 
a  payment  could  be  justified  only  by  an  order  or  decree  of  court  made 
in  some  proceeding  to  which  the  administrator  cum  testamento  an- 
nexo  is  a  party.  Furthermore,  if  the  complaint  had  alleged  that  de- 
fendant had  collected  the  judgment  and  now  holds  a  balance  in  his 
hands,  what  shall  be  done  with  the  following  allegation  ? 

"On  or  about  March  12,  1896,  aald  defendant  so  holding  the  entire  fund, 
plalntUE  executed  and  delivered  to  the  defendant  under  said  above-mentioned 
agreement,  at  his  request  and  donand.  another  and  fnrthw  assignment  of  aald 
claim  and  judgment  against  the  aald  Cavasos  eatate  to  the  defendant,  ao  vest- 
ing in  defendant  the  entire  Interest,  all  under  the  contract  ot  March  22,  1888, 
above  set  forth." 

What  effect  has  the  statonent  that  this  second  assignment  was 
made  under  the  agreement  of  1893?  Does  it  nullify  the  allegation 
that  the  "entire  interest"  thus  became  vested  in  defendant?  Is  it  a 
conclusion  of  law?  If  not,  what  fact  does  it  allege  directly  or  by 
implication  ?  The  only  fact  apparently  relevant  in  the  previous  agree- 
ment is  that  the  assigfnment  was  executed  as  security.  The  second 
one  cannot  have  been 'made  under  that  agreement,  else  how  could  it 
vest,  the  "entire  interest?"  Without  invoking  the  rule  that  pleadings 
are  construed  against  the  pleader,  I  am  constrained  to  hold  that  the 
complaint  does  not  allege  a  cause  of  action  a^nst  the  defendant. 

The  answer,  as  amended,  admits  the  execution  of  the  assignment  of 
1893  as  security,  and  that  defendant  lent  plaintiff  $1,650  and  $1,000. 
It  denies  specially  that  defendant  agreed  to  collect  plaintiff's  claim 
or  to  account  for  any  balance,  or  that  the  second  assignment  was  ex- 
ecuted tmder  the  agreement  of  1893,  or  that  defendant  has  collected 
any  part  of  said  claim.  The  answer  alleges  that  the  first  assignment 
was  executed  1^  plaintiff  only,  and  that  the  second  was  an  aosolute 
transfer  of  the  claim  to  defendant.  A  second  defense  alleges  that  tiie 
assignment  of  1896  was  made  for  valuable  considerations  and  trans- 
ferred absolute  title  to  the  judgment  against  tiie  estate.  A  &ird  de- 
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fense  alleges  that  plaintiff  has  an  adequate  remedy  at  law.  A  fourth 
defense  allegfes  the  six-year  statute  of  limitations.  A  fifth  defense  al- 
leges the  ten-year  statute  of  limitations.  The  answer,  bv  failure  to 
deny,  admits  that  defendant  holds  the  $160,000  under  an  assignment 
or  power  of  attorney.  In  the  same  manner  it  admits  that  defendant 
advanced  $2,500  to  plaintiff  in- 1896.  The  only  material  issues  raised 
by  the  complaint  and  answer  are  whether  defendant  agreed  to  collect 
plaintiffs  claim  against  the  estate,  and  whether  the  second  assignment 
vested  in  defendant  absolute  title  to  the  judgment  If  there  had  been 
a  further  issue  as  to  whether  defendant  did  collect  the  judgment  the 
action  would  have  been  ready  for  a  jury. 

"By  way  of  reply  to  the  affirmative  defense  set  up  in  the  answer 
herein/'  plaintiff  alleges  that  the  settlement  of  1896  was  procured  by 
representations  made  by  defendant  and  his  agents  that  he  had  but 
little  property  of  the  Cavazos  estate  in  his  hands;  that  defendant 
knew  said  representations  were  untrue,  for  he  had  received  $80,000 
belonging  to  the  estate;  that  plaintiff  believed  said  representations 
and  relied  upon  them;  and  that  said  settlement  was  unjust  and  extor- 
tionate, because  defendant  was  plaintiff's  trustee.  As  these  are  four 
affirmative  defenses,  the  reply  is  a  little  ambiguous;  but  we  assume 
that  it  is  directed  to  the  one  which  alleges  that  the  second  assignment 
was  absolute.  By  failure  to  denv  it  admits  the  allegations  that,  by 
the  terms  of  the  agreement,  marked  '^Exhibit  A,"  pkintiff  assigned 
absolutely  to  defendant  the  judgment  against  the  estate  for  the  con- 
sideration therein  stated.  The  reply  seeks  to  nullify  the  assignment 
by  alleging  that  it  was  obtained  by  fraud.  It  is  not  alleged  that  de- 
fendant intended  any  fraud,  nor  that  plaintiff  was  induced  by  any 
fraud  to  execute  the  assignment.  Perhaps  the  allegation  that  the 
"representations  were  known  to  said  defendant  to  be  untrue"  is  suffi- 
cient as  an  allegation  that  they  were  untrue  to  defendant's  knowledge. 
If  we  assume,  also,  that  an  allegation  that  plaintiff  believed  and  re- 
lied upon  false  representations  is  equivalent  to  an  allegation  that  he 
was  induced  by  them  to  execute  the  assignment,  which  he  would  not 
have  done  had  they  not  been  made,  we  can  hardly  go  further  and  hold 
that  false  representations  innocently  made  will  either  support  an  ac- 
tion or  serve  as  a  defense.  "The  gravamen  of  the  action  is  actual 
fraud  and  nothing  else  will  sustain  it."  Kountze  v.  Kennedy,  147  N. 
Y.  129,  41  N.  E.  414,  29  L.  R.-  A.  360,  49  Am.  St.  Rep.  651. 

But,  assuming  that  the  misrepresentations  were  properly  pleaded, 
are  they  material?  How  would  plaintiff's  rights  be  affected  by  the 
fact  that  the  government  award  was  in  the  possession  of  the  attorney 
for  the  administrator  cum  testamento  annexo,  instead  of  in  the  hands 
of  the  latter?  Would  not  the  procedure  for  collection  of  his  judg- 
ment be  virtually  the  same  in  one  case  as  in  the  other?  Or  how  could 
plaintiff  be  injured  by  representations  that  defendant  "had  little  or 
nothing  of  money  or  property  in  his  hands  belonging  to  the  estate?" 
If  he  had  paid  the  $80,000  over  to  the  administrator  cum  testamento 
annexo.  was  he  liable  to  a  creditor?  Then,  too,  the  Code  permits  a 
reply  only  where  the  answer  contains  new  matter  constitutmg  a  de- 
fense by  way  of  avoidance.  Code  Civ.  Proc  §  516.   If  this  new  mat- 
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ter,  called  a  second  defense,  is  expung-ed,  substantially  the  same  al- 
legation will  remain  in  the  preceding  defense.  As  the  complaint  al- 
leges this  same  second  assignment,  it  is  very  doubtful  if  its  repetition 
in  the  answer  is  new  matter  at  all.  It  follows  from  these  considera- 
tions that  the  reply  "is  insufficient  in  law  upon  the  face  thereof/'  and 
the  demurrer  must  be  sustained,  with  the  usual  leave  to  withdraw  and 
amend  on  payment  of  costs. 

No  motion  has  heen  made  to  strike  out  the  reply.  After  it  was  serv- 
ed defendant  demanded  a  bill  of  particulars,  which  demand  was  com- 
plied with,  and  the  demurrer  noticed  for  trial  by  defendant.  I  do  not 
deem  it  necessary,  therefore,  to  pass  upon  the  right  of  a  party  to  with- 
draw a  pleading,  as  that  question  should  be  disposed  of  before  a  de- 
mtirrer  to  that  pleading  comes  up  for  trial.  Nor  has  any  motion  been 
made  for  judgment  on  the  pleadings,  and  the  case  must  stand  for  the 
present  on  an  interlocutory  ju(^^ent  to  be  entered  sustaining  the  de* 
murrer  to  the  reply. 

A  proposed  decision  may  be  submitted,  with  notice  of  settlement. 


(Cp  Hlfw.  373.) 

In  re  ENOLLIN. 

(Supreme  Court;  Special  Term,  Onondaga  OonntT-  May.  190&) 

Elections— Electton  Officers — Division  Among  Parties. 

Ejection  Law.  8  U,  subd.  1  (IjBws  1896.  p.  900,  c.  909,  as  amended  by 
Laws  1901,  p.  238,  c  05),  requiring  Inspectors  In  election  districts  to  be 
eqnaDy  divided  between  the  two  political  parties  which,  at  the  general 
election  n^  preceding  that  for  which  the  Inspectors  are  to  serve,  cast 
the  filghest  and  the  next  highest  number  of  votes,  refers  to  the  iHtrtlea 
which  cast  the  hlgheat  and  the  next  highest  number  of  votea,  not  In  the 
town,  not  In  the  borough  or  dty  or  connty,  but  In  the  state,  and  the  aams 
meaning  Is  to  be  given  to  Const  art  2,  S  6,  requiring  all  laws,  for  the  ap- 
pointment of  Inspectors,  to  secure  eqnal  representation  of  the  two  political 
parties  which,  at  the  general  election  next  preceding  that  for  which  such 
inspectors  are  to  aerve,  cast  the  highest  and  the  next  hiffhest  number  ct 
votes. 

[Ed.  Note.— For  cases  tai  point,  sie  Cent  IMg.  vol.  18.  Elections,  8 

Application  by  George  B.  Knollin  for  a  peremptory  writ  of  manda- 
mus, requiring  the  town  board  of  Sandy  Creek,  Oswego  county,  to 
appoint  certain  persons  belonging  to  the  Prohibition  Party  to  the  office 
of  inspectors  of  election  in  said  town.   Application  denied. 

Order  affirmed  112  N.  Y.  Supp.  1134. 

Morehouse,  Alizen  &  Morehouse,  for  applicants. 

Roscoe  Sargent,  for  defendants. 

ANDREWS,  J.  This  proceeding  is  brought  to  obtain  a  peremptory 
writ  of  mandamus  requiring  the  town  board  of  Sandy  Creek,  Oswego 
.county,  N.  Y.,  to  appoint  certain  persons  belongii^  to  the  Prohibition 
Party  to  tiie  office  of  inspectors  of  election  in  said  town.  The  facts 
are  not  in  dispute.  At  the  general  election  held  in  November,  1907, 
the  Republican  Party  cast  the  highest  number  of  votes  of  any  party 
in  the  town,  and  the  Prohibition  Party  cast  the  next  highest  number  of 
votes.    At  the  same  election  the  Republican  Party  cast  the  highest 
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number  of  votes  in  the  state,  and  the  Democratic  Party  cast  the  next 
highest  number  of  votes.  In  July  preceding  such  general  election,  at 
a  primary  of  the  Prohibition  electors  of  the  town  of  Sandy  Creek,  a 
list  of  three  persons  for  each  of  the  two  election  districts  of  said  town," 
qualified  to  serve  as  inspectors  of  election,  was  prepared,  and  in  Oc- 
tober this  list  was  certified  by  the  presiding  officer  and  the  secretary 
of  the  said  primary,  and  was  filed  with  the  town  clerk.  A  similar  cer- 
tificate was  made  and  filed  on  behalf  of  the  Republican  and  the  Demo* 
cratic  Parties.  The  town  beard  subsequently  convened,  and  appointed 
as  inspectors  of  election  two  of  the  men  whose  names  appeared  on 
the  Republican  list,  and  two  of  the  men  whose  names  appeared  on  the 
Democratic  list.  The  name  of  the  applicant  appeared  on  the  Prohibi- 
tion list,  and  he  claims  that  two  names  from  the  list  should  have  been 
selected,  rather  than  two  names  from  the  Democratic  list.  The  deci- 
sion of  this  motion  depends  upon  the  construction  to  be  given  (1)  to 
subdivision  1  of  section  11  of  the  election  law  (Laws  1896,  p.  900,  c. 
909,  as  amended  by  Laws  1901,  p.  238,  c  95)  and  (2)  to  section  6 
of  article  2  of  the  Constitution.  Section  13  of  the  election  law  pro- 
vides that  the  appointment  of  inspectors  of  election  shall  be  made 
from  lists  prepared,  certified,  and  filed  by  the  two  political  parties  enti- 
tled to  representation  on  the  board  of  election  officers.  Subdivision 
1  of  section  11  of  the  same  law  provides  that  in  every  election  dis- 
trict there  shall  be  four  inspectors,  and  that  such  officers  "shall  be 
equally  divided  between  the  two  political  parties  which,  at  the  general 
election  next  preceding  that  for  which  such  officers  are  to  serve,  cast 
the  highest  and  the  next  highest  number  of  votes."  These  appoint- 
ments are  to  be  made  within  30  days  after  the  town  meeting  for  the 
election  of  town  officers.  What  is  the  meaning  of  these  provisions? 
Do  they  mean  the  political  parties  casting  the  highest  and  next  high- 
est number  of  votes  in  the  state,  or  the  politick  parties  casting  the 
highest  and  the  next  highest  number  of  votes  in  the  town?  It  should 
first  be  observed  that,  as  town  meetings  are  held  in  odd-numbered 
years,  ordinarily  the  vote  for  state  cheers  and  for  Ckivemor  cannot 
control,  for  usually  none  are  elected  in  such  years.  Neither  can  the 
vote  for  town  officers;  for,  when  the  act  was  passed,  except  in  a  very 
few  cases,  none  were  chosen  at  the  time  of  the  general  election.  The 
combined  vote,  therefore,  for  local  officers  cast  throughout  the  state, 
difficult  as  this  may  be  to  compute,  must  be  the  vote  intended. 

A  strong  argument  may  be  made  that  it  was  the  intention  of  the 
Legislature  that  the  appointment  of  inspectors  should  be  based  upon 
the  vote  in  the  towns  in  which  the  appointments  were  to  be  made.  In 
the  first  place,  this  had  been  the  practice  in  the  state  for  some  years 
prior  to  the  enactment  of  the  general  election  law.  Next,  it  is  pro- 
vided that  these  appointments  are  to  be  made  within  30  days  after 
the  town  meeting  for  the  election  of  town  officers.  Now,  not  only  is 
there  no  provision  for  the  certification  to  the  several  town  boards  of 
the  result  in  the  state,  within  the  30  days,  of  the  general  election, 
or  within  ainr  time,  but  the  board  of  state  canvassers  may  not  canvass 
the  vote  in  the  state,  and  usually  does  not,  until  after  the  30  days  have 
e^ired.  The  town  boards,  where  town  elections  are  held  on  the  same 
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day  as  the  general  election,  could  have,  therefore,  no  basis  upon  which 
to  act.  This  difficulty  probably  arose,  however,  because  of  the  fact, 
before  mentioned,  that,  when  the  act  was  passed,  town  elections  were 
-ordinarily  held  in  February,  and,  when  such  elections  were  in  most 
cases  changed  to  November,  the  effect  of  such  change  upon  the  elec- 
tion law  was  not  observed. 

Section  8  of  the  general  election  law  provides  that,  in  certain  cases, 
an  election  district  may  be  divided  into  two  or  more  districts.  Where 
this  is  done  the  town  board  shall  appoint  four  inspectors  of  election 
for  each  district,  "two  of  whom  shall  belong  to  the  political  party 
which,  at  the  last  preceding  general  election-  for  state  cheers,  shall 
have  cast  the  greatest  number  of  votes  in  such  town,  and  the  other 
of  whom  shall  belong  to  the  political  party  which  at  such  election 
shall  have  cast  the  next  highest  number  of  votes  in  such  town."  Sec- 
tion 8a  relates  to  the  consolidation  of  election  districts.  For  the  dis- 
tricts so  formed  the  town  board  is  to  appoint  inspectors  of  election, 
"two  of  whom  shall  belong  to  the  political  party  which  at  the  last 
preceding  general  election  for  state  officers  shall  have  cast  the  greatest 
number  of  votes  in  such  town,  and  the  other  two  of  wh<Mn  shall  belong 
'to  the  political  party  who  shall  have  cast  the  next  highest  number 
of  vottt  at  sudi  election."  Section  8b  permits  the  boundaries  of 
election  districts  to  be  changed;  and,  where  this  is  done,  the  town 
board  shall  appoint  the  inspectors,  "two  of  whom  shall  belong  to  the 
political  party  which  at  the  last  preceding  general  election  for  state 
officers  shall  have  cast  the  greatest  number  of  votes  at  such  election, 
and  the  other  two  of  whom  shall  belong  to  the  political  party  which 
shall  have  cast  the  next  highest  number  of  votes  at  such  election." 
The  section  which  we  have  to  construe  uses  the  phrase  "the  two 
p^itical  parties  which,  at  the  general  election  next  preceding  that 
for  which  such  officers  are  to  serve,  cast  the  highest  and  next  high- 
est number  of  votes."  It  is  difficult  to  give  a  reason  why,  where  elec- 
tion districts  are  created  by  the  division  of  existing  districts,  the  right 
to  inspectors  depends  upon  the  number  of  votes  cast  in 'the  town;  and 
that,  where  the  boundaries  of  districts  are  changed,  the  right  to  in- 
spectors depends  upon  the  number  of  votes  cast  in  the  state.  Or, 
still  less,  tluit  where  a  district  is  formed  by  consolidation  two  of  the 
inspectors  are  to  be  appointed  from  the  party  which  cast  the  greatest 
number  of  votes  in  the  town,  and  two  irom  the  party  whidi  cast  the 
next  highest  number  of  votes  in  the  state;  for  it  is  to  be  observed 
that  in  section  8a  the  two  forms  of  expression  are  used  with  regard  to 
the  same  district.  Where  the  Legislature,  under  section  8,  regulated 
the  appointment  of  inspectors  in  accordance  with  the  vote  in  the  town, 
its  language  is  clear  and  distinct,  and  there  can  be  no  doubt  of  its 
meaning.  Where,  as  in  section  8b  and  in  section  11,  it  refers  to  the 
number  of  votes  cast  by  the  parties  at  the  last  election,  without  de- 
fining whether  it  refers  to  the  town  or  to  the  state,  is  meaning  is  am- 
biguous ;  and,  in  view  of  the  unlikelihood  tiiat  it  could  have  intended 
to  regulate  the  appointment  of  inspectors  by  two  different  methods, 
under  similar  circumstances,  it  would  be  easy  to  interpret  the  general 
phrase  as  having  reference  to  tiie  number  of  votes  cast,  not  in  the 
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State  but  in  the  town.  This  would  be  especially  so  if  the  various  sec- 
tions had  been  passed  at  the  same  time.  Perhaps  the  explanation  is 
that  sections  8a  and  8b  were  added  in  1906  (Laws  1906,  p.  282,  c  1S9, 
§  8a)  and  1907  (Laws  1907,  p.  1021,  c.  470,  §  8b).  and  section  8  only 
defined  Uie  vote  as  the  town  vote  in  1907.  It  may  be  that  these  changes 
in  the  original  law  were  made  to  meet  local  situations  without  due 
regard  to  other  sections  of  the  act. 

In  other  portions  of  the  act  similar  expressions  are  used.  In  two 
instances  the  meaning  is  clear.  Section  61,  providing  for  the  publica- 
tion of  nominations,  says  that  one  of  such  publications  shall  be  made 
in  a  newspaper  "which  advocates  the  principles  of  the  political  party 
that,  at  the  last  preceding  election  for  Governor,  cast  the  largest  num- 
ber of  votes  in  die  state  for  such  office."  So  in  section  10  publication 
of  the  lists  of  places  designated  for  registry  and  voting  outside  of  the 
city  of  New  York  is  to  be  made  in  newspapers,  one  of  which  shall 
be  one  "that  advocates  the  principles  of  the  political  party  polling  the 
highest  ntunber  of  votes  in  the  state  at  the  last  preceding  election  for 
Governor";  and  the  same  provision  is  made  with  regard  to^similar 
publicalions  in  the  borough  of  Manhattan.  On  other  occasions  the 
meaning  is  ambiguous.  In  section  11,  subd.  2,  commissioners  of  dec- 
titms  are  to  be  recommended  by  the  chairmen  of  the  county  commit* 
tees  within  the  counties  of  New  York  and  Kings  "of  each  of  the  two 
political  parties  which,  at  the  general  election  last  preceding  the  date 
of  such  certificate,  cast  the  highest  and  next  highest  number  of  votes 
for  Governor."  And  in  section  11,  subd.  2e,  it  is  said  that  the  intention 
is  to  secure,  in  the  appointment  of  members  of  the  board  of  election, 
equal  representation  "of  the  two  political  parties  which,  at  the  gen- 
eral election  next  preceding  such  appointment  cast  the  highest  and 
next  highest  number  of  votes  for  Governor."  Whetiier  me  parties 
meant  are  the-  parties  having  the  highest  number  of  votes  in  the  state 
or  in  the  borot^h  of  Manhattan  is  not  stated.  So  in  section  7  certain 
publications  are  required  to  be  made  in  newspapers  "published  in  each 
county,  representing  the  two  political  parties  polling  the  highest  num- 
ber of  votes  at  the  then  last  preceding  general  election." 

In  construing  the  election  law  the  history  of  this  law  has  consider- 
able force.  Chapter  348,  Laws  1894,  p.  675,  provided  for  the  appoint- 
ment of  the  inspectors  by  the  presiding  officer  of  each  annual  town 
meeting.  In  addition  to  ttie  two  for  eadi  district  who  were  elected,  he 
was  to  appoint  the  two  persons  in  each  election  district  who  had  re- 
ceived the  highest  number  of  votes  next  to  those  who  had  been  elect- 
ed. They  svere  not,  however,  to  be  of  the  same  political  faith  as  llie 
inspectors  elected,  but  were  to  belong  to  one  of  the  two  political  par- 
ties "which,  at  the  last  general  election  for  state  officers  shall  have 
cast  the  greatest  and  next  greatest  number  of  votes  in  said  town." 
When,  after  the  adoption  of  the  new  Constitution,  the  election  law 
was  passed  in  1896,  section  11  read  as  follows : 

"Each  Glass  of  racb  offlcerB  (reCarlng  to  iiupeetors  of  election)  shall  be 
equally  divided  between  the  two  political  parties  whldi,  at  the  laat  pEecedSns 
tiectlon  for  Oovemor,  polled  the  h^est  and  highafit  nnmber  of  votes 
for  ancb  ofBce  in  the  state." 
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But  in  1899  the  words  "for  Governor"  and  "for  such  office  in  the 
state"  were  eliminated,  showing  apparently  a  clear  change  of  intention. 

But  there  is  one  important  consideration  opposed  to  the  construc- 
tion of  the  act  sought  by  the  relator.  Section  6  of  article  2  of  the 
Ouistitution  provides,  all  laws  for  the  appdntment  of  inspectors  "shall 
secure  equal  representation  of  the  two  political  parties  which,  at  the 
general  election  next  preceding  that  for  which  such  boards  of  officers 
are  to  serve,  cast  the  highest  and  next  highest  number  of  votes."  It 
it  obvious  that  this  section  provides  one  test  to  which  the  appoint- 
ment of  inspectors  throughout  the  state  shall  conform.  The  rule  must 
be  uniform.  The  vote  in  a  local  division  may  not  govern  here,  and  the 
general  vote  there.  If  tiie  vote  cast  in  the  state  is  what  is  intended, 
any  other  test  may  not  be  applied;  if  the  local  vote,  the  same  thing  is 
true.  Section  12  regulates  the  appointment  of  inspectors  in  cities. 
They  are  to  be  divided  among  the  parties  as  provided  by  secticMi  11. 
Each  political  party  entitled  to  representation  may  file  with  the  board 
of  election  in  New  York  City,  and  with  the  mayors  of  the  other 
cities,  a  list  of  names  of  the  members  of  the  party  duly  qualified  to 
serve  as  election  officers.  In  the  city  of  New  York  such  lists  are  filed 
with  the  chairman  of  the  county  committee  of  the  parties  in  the  re- 
spective counties  within  the  city ;  in  the  other  cities  with  the  chair- 
man of  the  dty  committee,  or,  if  there  be  no  city  committee,  with  the 
chairman  of  the  county  committee.  If  there  is  any  factional  dispute, 
the  list  is  to  be  accepted  from  that  section  of  the  party  which  was 
recognized  as  regular  at  the  last  preceding  state  convention  of  the 
party.  It  is  clear  that,  so  far  as  cities  are  concerned,  (he  act  contem- 
plates the  recognition  of  the  state  vote ;  and  this  is  the  practical  (in- 
struction that  has  always  been  given  to  the  section.  If  not,  what  is  to 
govern?  In  the  city  of  New  York  is  it  the  vote  of  the  different  bor- 
oughs, the  vote  of  the  several  counties  included  in  tiie  city,  or  the  vote 
of  Greater  New  York?  Therefore  either  the  rule  adopted  in  cities 
or  that  for  which  the  relator  contends  must  violate  the  Constitution. 

So  we  must  come  at  last  to  a  construction  of  the  Constitution.  If 
the  Constitution  has  reference  to  the  votes  of  political  parties  in  the 
state,  rf,  as  a  consequence,  the  attempt  to  apply  any  other  test  would 
be  unconstitutional,  the  court  should  be  slow  to  construe  the  election 
law  in  such  a  manner  as  to  render  important  sections  invalid.  Neces- 
sarily, if  this  is  the  meaning  of  the  Constitution,- there  is  no  avoiding 
such  a  course  with  regard  to  certain  portions,  such  as  section  8  and 
section  8a.  But  this  is  of  much  less  importance  than  the  same  finding 
with  regard  to  either  sections  12  or  13.  As  to  the  Constitution  itself,  I 
think  it  must  be  held  to  refer  to  the  vote  in  the  state  when  it  refers 
to  the  two  political  parties  "which,  at  the  general  election  next  pre- 
ceding, cast  the  highest  and  the  next  highest  number  of  votes,"  Not 
much  help  is  received  from  a  consideration  of  the  proceedings  of  the 
constitutional  convention  in  which  this  article  was  adopted.  Cto  the  one 
hand,  as  originally  introduced,  it  stated  explicitly  that  the  two  political 
parties  which  cast  the  highest  and  the  next  highest  number  of  votes 
"in  the  state"  were  to  be  considered,  and  these  words,  wluch  would 
have  made  the  meaning  clear  and  definite,  were  omitted.  On  the  oth- 
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er  hand,  in  the  debates  which  took  place  in  the  invention,  statements 
were  made  without  contradiction  which  seem  to  deprive  this  omission 
of  the  significance  which  it  might  otherwise  have.  I  think,  however, 
it  is  the  state  parties  which  it  is  designed  to  protect — the  parties  whose 
nominees  will  fill  the  important  offices  of  the  state.  If  me  prevailmg 
vote  in  localities  was  to  govern,  the  vote  for  local  officers  would  have 
been  made  the  test  But.  when  the  section  refers  to  the  highest  num- 
ber of  votes  cast  at  the  general  election,  when  it  fails  to  limit  those  votes 
to  those  cast  in  the  county,  in  the  cf^,  in  the  borough,  in  the  town, 
or  in  the  election  district,  the  only  meaning  that  can  fairly  be  given 
to  it  is  that  the  state  vote  is  the  basis  upon  which  the  computation  is 
to  be  made;  and,  as  has  been. said,  this  was  the  construction  given 
to  the  section  by  the  Legislature,  immediately  after  the  adoption  of  the 
Constitution  by  the  law  of  1896.  There  is  one  authority,  and  only  one 
so  far  as  I  can  find,  on  this  subject  It  is  People  v.  Gleason,  18  Misc. 
Rep.  511,  42  N.  Y.  Supp.  1084.  In  that  case  it  was  held  that  the 
parties  casting  the  highest  number  of  votes  in  the  state  were  entitled 
to  inspectors.  It  is  true  that,  at  the  time,  the  statute  expressly  so 
provided.  But,  unless  this  provision  had  conformed  to  the  Constitu- 
tion, it  would  not  have  been  enforced.  Taking  this  view  of  the  mean- 
ing of  the  Constitution,  having  in  mind  the  unfortunate  consequences 
that  would  result  in  declaring  the  election  law  unconstituticmal,  in  so 
far  as  it  regulated  the  appointment  of  election  officers,  eitfier  in  the 
cities  or  tiie  towns,  I  must  hold,  notwithstanding  the  ai^[Uments  made 
by  the  relator,  that  section  11  of  the  election  law,  when  it  speaks  of 
dividing  election  officers  between  the  parties  which,  at  the  general 
election,  cast  the  highest  and  next  highest  number  of  votes,  refers 
to  the  parties  which  cast  such  votes,  not  in  the  town,  not  in  the  bor- 
ough or  or  county,  but  in  the  state,  and  that  the  same  meanii^  is 
to  be  given  to  section  6  of  article  2  of  the  Constitution.  This  being  so, 
the  relator  must  fail  upon  this  application,  and  the  proceedii^  herein 
is  dismissed,  with  costs. 

The  same  result  follows  in  Matter  of  the  Application  of  Albert  B. 
Miles  for  a  writ  of  mandamus,  where  a  precisely  similar  state  of  facts 
exists. 

Proceeding  dismissed,  widi  costs. 


(SB  Mlsa  Re»,  8670 

In  re  OLEMBNT,  State  Excise  Gom'r. 

OSnpteme  Oonrt,  Special  Term,  HcHiroe  Oonntr.  May,  1806l) 

imozioiAiiKe  liiQTTOM  —  BsrooAnoir  or  Ijquob  Tax  GkBnnous-^aooBD- 
XHQB— Tnn  Fob. 

A  preliminary  objection  to  a  proceeding  nnder  the  liquor  tax  law  by  ttie 
state  commissioner  of  excise  to  revoke  a  liquor  tax  cffitlflcate  that  It 
cannot  be  maintained  because  begun  more  than  80  days  after  the  holder 
had  surrendered  sach  certificate  for  cancellation  will  not  be  sustained. 

Proceeding  under  the  liquor  tax  law  by  Maynard  N.  Oement,  as 
state  commissioner  of  excise,  to  revoke  and  cancel  liquor  tax  certificate 
No.  23,661,  issued  to  James  Vessa.  Preliminary  objection  overruled, 
and  trial  on  issues  ordered. 
112  N.T.&— 22 
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Robert  F.  Thompson,  for  petitioner. 
Clarence  Ten  Eyck,  for  respondent. 

FOOTE,  J.  The  preliminary  objection  by  the  defendant  that  this 
proceeding  cannot  be  maintained  because  b^^un  more  than  30  days 
after  the  surrender  by  the  defendant  of  Us  liquor  tax  certificate  for 
cancellation  is  overruled ;  and  the  trial  of  the  issues  raised  by  the 
defendant's  answer  is  ordered  to  be  had  at  a  Special  Term  appointed 
to  be  held  at  the  courthouse  in  the  city  of  Rochester,  N.  Y.,  on  Satur- 
day, February  1,  1908,  at  11  o'clock  in  the  forenoon. 

Ordered  accordingly. 


(58  Misc.  Kip.  86&) 

PBOPUD  ox  r^  DOHEBTT  t.  McKBE,  Special  Deputy  0(nn*r  of  IBzclse,  «t  aL 

(Buprane  Otrart,  Special  Term,  New  York  Onrntr.   May.  19b&) 

InrozioATino  Liquobs— LnxNSBS— EtLioiBiLnr  tob  Liceitbe. 

Liquor  Tax  Law,  Laws  1896,  p.  00,  c.  112,  f  17,  Budb.  8,  as  amended  by 
LawB  1906.  p.  414.  c.  144,  proTtdlng  that  no  new  liquor  tax  certificate 
shall  be  issued  for  one  year  foUowlng  the  conviction  of  a  certificate 
holder  of  any  of  certain  crimes  committed  on  the  licensed  premises,  does 
not  warrant  the  refusal  of  a  new  certificate  because  of  the  conviction  of 
an  employe  of  the  certificate  holder  of  one  of  the  crimes  on  the  licensed 
premises. 

Proceeding  under  Liquor  Tax  Law,  Laws  1896,  p.  69,  c.  112,  §  28, 
by  the  pe<^le,  on  relation  of  James  Doherty,  against  Moses  M.  McKee, 
as  special  deputy  commissioner  of  excise,  and  Maynard  N.  Clement,  as 
state  commissioner  of  excise,  to  compd  ^  issuance  of  a  liquor  tax 
certificate.  Application  granted. 

Julius  M.  Mayer,  for  relator. 
H.  H.  Kellogg,  for  respondents. 

DOWLING,  J.  A  license  issued  for  the  premises  In  question  had 

been  forfeited  May  20,  1907,  by  reason  of  the  conviction  of  Joseph 
P.  Boyle,  an  employ^  of  the  certificate  holder.  The  certificate  holder, 
James  Doherty,  on  applying  for  a  new  certificate,  was  refused  same 
by  the  special  deputy  commissioner  of  excise  upon  the  ground,  that, 
under  subdivision  8,  section  17,  of  the  Liquor  Tax  Law,  Laws  1896, 
p.  60,  c.  112,  as  amended  by  chapter  144,  p.  414,  Laws  1908,  which  took 
effect  April  21,  1908,  no  new  certificate  can  be  issued  for  the  period  of 
one  year  following  the  date  of  the  conviction  of  the  certificate  holder 
for  certain  crimes  committed  on  the  licensed  premises.  The  act  in 
question  is  highly  penal  in  its  provisions ;  its  penalties  are  severe  and 
vigorous.  I  am  of  the  opinion  that  it  must  be  strictly  construed,  and 
not  extended  by  implication  or  construction.  It  is  significant  that  else- 
where in  the  act  the  words  of  extension  to  agents  and  employes  are 
carefully  used  and  reiterated. 

The  application  for  an  order,  directing  the  issue  of  a  certificate  to 
the  petitioner  is  therefore  granted. 

ApplicaticHi  granted. 
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In  re  Pm^DRBb 


(Supreme  Goart,  Special  Term,  Ekrie  Goimt7.  Aug.  20, 1908,) 

L  ELEonons— GoHfirrBtJcnoH  or  Statutes. 

A  statute  wblcb  restricts  or  Impairs  the  right  of  an  Sector  in  tbe  ex- 
erdw  of  tbe  elective  fran<diiee  Is  to  be  strictly  constmed  In  favor  of  flie 
elector,  and  In  mdi  mannor  as  to  eecnre  him,  if  poeslble,  the  rl^t  of  enf- 
frage. 

2.  Bau— Pbzkabt  EJLrcnoNS— Ballots— Oontbnts — Statu toet  Fbotibionb. 
Primary  Blectlon  Law.  Laws  1S86,  p.  84S.  c.  179,  |  e,  directs  the  cus- 
todian of  tbe  primary  records  to  prescribe  the  slze^  color,  weight,  and 
texture  of  the  paper  to  be  used  for  the  ballots,  and  prescribes  that  each 
ballot  shall  have  printed  or  written  on  Its  face  the  party  name,  the  as- 
sembly district,  or  ward  number.  If  any,  the  election  district  number  when 
the  election  district  Is  a  unit  of  representation,  the  names  of  positions  to 
be  filled,  and  the  names  of  the  persons  voted  for  to  fill  the  positlonB,  and 
provides  that,  if  a  ballot  does  not  conform  to  the  sample  ballot  prescribed 
for  use,  it  shall  not  be  counted.  Held,  that  ballote  conforming  to  all  the 
express  reanlrements  of  the  section  were  not  void  because  they  bore  on 
their  face  the  Imprint  of  the  "Union  Label" ;  the  purpose  of  tbe  section  to 
iveserve  tbe  secrecy  of  the  ballot,  when  properly  folded,  not  being  defeat- 
ed thoet^. 

Application  by  Frank  Peters  for  a  review  of  the  acts  of  the  Demo- 
cratic board  of  primary  inspectors  of  the  first  election  district  of  the 
Ninth  Ward  of  the  city  of  Buffalo  in  rejecting  certain  ballots.  Board 
ordered  to  reconvene  and  recanvass  the  vote,  counting  the  rejected  bal- 
lots. 

Thomas  C.  Burke,  for  petitioner. 
John  T.  -Ryan,  opposed. 

WHEELER,  J.  The  petitioner  seeks  for  a  summary  review  of  the 
proceedings  of  ^e  Democratic  board  of  primary  election  inspectors 
for  the  Ninth  Ward  of  the  city  of  Buffalo,  held  on  the  25th  day  of 
August,  1908.  It  appears  from  the  evidence  before  me  that  at  this 
election  rival  tickets  were  in  the  field  and  133  ballots  cast  in  all.  Alt 
the  ballots  cast  seem  to  have  complied  with  the  sample  ballot  prescrib- 
ed by  the  custodian  of  primary  records  as  to  size,  color,  weight,  and 
texture  of  the  paper  to  be  used,  as  required  by  section  6  of  the  pri- 
mary election  law  (Laws  1898,  p.  343,  c.  179).  Twenty-six  of  the 
ballots  cast,  however,  had  printed  on  the  face  and  inside  of  the  bal- 
lots, at  the  bottom  of  the  ballot  and  following  the  names  of  the  candi- 
dates voted  for,  the  imprint  of  the  "Union  Label,"  such  as  is  ordi- 
narily used  to  desigrnate  articles  manufactured  by  or  work  done  by 
union  labor.  The  board  of  inspectors  rejected  these  86  ballots  as 
void,  refused  to  count  them,  and  returned  the  ballots  in  question  to 
the  custodian  of  primary  records,  inclosed  in  an  envelope,  as  directed 
by  the  primary  election  law.  The  ballots  were  not  indorsed  on  the 
back  as  directed  by  the  statute  by  writing  stating  the  reasons  for 
their  rejection,  but  in  disposing  of  the  questions  involved  we  shall  dis- 
regard their  neglect  to  comply  with  the  directions  of  the  statute,  and 
consider  simply  the  question  whether  the  ballots  were  properly  re- 
jected. 
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The  primary  dection  law  provides  in  section  6  that,  if  the  ballot 
does  not  conform  to  die  sample  ballot  prescribed  for  use,  it  "shall  not 
be  counted  at  any  official  primary  election."  Section  8  of  Uie  same 
act  provides  that : 

"Wh«i  a  ballot  Is  not  rotd  and  a  primary  election  Inspector  or  a  dnly  an* 
tborized  watcher  ahall.  during  the  canvass  of  ttae  vote,  declare  his  t>ellef  tbat 
any  parttcnlar  ballot  lias  been  writtoi  npon  or  marked  In  any  way  for  the 
purpose  of  Identlflcatton.  the  Inspectors  shall  write  on  ttie  bad:  of  such  bal- 
lot: 'Objected  to  because  marked  for  Identlflcatlon.*  •  •  •  The  votes  v^on 
each  BQCh  ballot  shall  be  counted  by  them  as  If  not  so  objected  to.** 

It  does  not  appear  that  any  objection  was  raised  by  any  one  to  the 
26  ballots  in  question  as  marked  for  identification,  but  they  appear  to 
have  been  rejected  and  not  counted  as  void  simply  and  solely  for  the 
reason  that  they  had  imprinted  on  their  face  the  "Umon  Label." 

The  sole  question,  therefore,  for  our  determination  is  whether  or 
not  the  presence  of  this  imprint  renders  the  ballot  void ;  for  no  ques- 
tion is  raised  as  to  the  ballots  in  all  other  respects  complying  with  the 
law.  Section  6  of  the  primary  law  directs  the  custodian  of  the  primary 
records  to  prescribe  "the  size,  color,  weight  and  texture  of  the  paper 
to  be  used  for  the  ballots."  It  then  declares  that: 

"Bach  ballot  shall  have  printed  or  written  upon  Its  face  the  party  name» 
the  assembly  district  or  ward  number,  It  any,  the  election  district  number 
when  the  election  district  Is  a  unit  of  representation,  the  names  of  the  posi- 
tions to  be  filled  and  the  names  of  the  persons  voted  for  to  fill  such  positions." 

It  is  to  be  noted  the  26  ballots  contained  all  these  things,  but,  in  ad- 
dition, the  "Union  Isabel"  imprint.  The  same  section  declares  that: 

"Ballots  not  conforming  to  the  provislona  ol  this  section  shall  not  bo 

counted  at  any  offldal  primary  election." 

The  act  does  not  in  terms  forbid  the  printing  of  additional  matter 
or  emblems  on  the  ballot  In  fact,  the  law  contemplates  that  addi- 
tional marks  may  intentionally  or  by  accident  appear,  but  such  marks 
do  not  vitiate  a  ballot,  unless  placed  on  the  ballot  "for  the  purpose  of 
identification."  Matter  of  McDade,  43  App.  Div.  314.  60  N.  Y.  Supp. 
333 ;  Matter  of  Crowforth,  58  Misc.  Rep.  614,  109  N.  Y.  Supp.  1003. 

No  such  claim  is  made  in  this  case,  and  the  only  question  is  whether 
the  presence  of  marks  like  the  "Union  Label"  imprint  renders  the 
ballot  void  as  one  not  conforming  to  the  requirements  of  the  provi- 
visions  of  section  6  of  the  act  The  26  ballots  conformed  as  to  size, 
color,  weight,  and  texture  of  the  paper,  and  had  all  the  printed  matter 
required  by  the  section,  but,  in  addition,  the  "Union  I^bel"  imprint, 
which,  so  far  as  this  proueding  is  concerned,  we  must  asstmie  was 
not  plac«l  on  it  for  any  purposes  of  identification ;  for  the  board  of 
inspectors  in  rejecting  die  ballots  proceeded  upon  no  such  theory,  and 
do  not  now  claim  they  were  rejected  for  the  reason  of  being  "marked 
for  identification."  In  determining  the  question,  therefore,  whether 
the  "Union  Label"  imprint  vitiated  the  ballots,  we  must  determine  that 
a  question  in  the  light  of  the  well-settled  principle  of  law  that  a  stat- 
ute which  restricts  or  impairs  the  right  of  an  elector  in  the  exercise 
of  the  election  franchise  is  to  be  strictly  ccxistrued  in  favor  of  the 
elector,  and  in  such  manner  as  to  secure  him,  if  possible,  the  right  of 
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suffra|:e.  Matter  of  McDade,  43  App.  Div.  314,  60  N.  Y.  Supp.  333. 
Tht  direct  purpose  and  object  of  the  law  in  directing  the  custodian  of 
primary  rea>rds  to  prescribe  the  size,  color,  we^ht,  and  texture  of  the 
ballot  were  to  preserve  the  secrecy  of  the  baUot,  so  that,  when  the 
voter  presented  his  ballot  to  the  inspectors  properly  folded,  neither 
they  nor  bystanders  would  know  for  which  set  of  candidates  the  elec- 
tor was  voting.  The  mere  addition  of  the  "Union  Label"  imprint  de- 
feated none  of  these  salutary  provisions  of  the  election  law.  Its  pres- 
ence violated  no  express  provisions  of  the  act,  and  to  hold  the  ballots 
in  dispute  void  would  defeat  the  expressed  wishes  of  a  majority  of  the 
democratic  voters  of  the  district.  We  think  an  amendment  to  the 
statute  might  be  properly  made  prohibiting  the  use  of  any  emblem 
whatever.  But  the  statute  as  it  now  stands  does  not  forbid  their  use, 
and,  in  view  of  the  principles  of  law  which  control  cases  of  this  kind, 
we  reach  the  conclusion  that  the  board  of  inspectors  erred  in  reject- 
ing the  ballots  in  question,  and  that  they  should  reccmvene  and  recan- 
vass  the  vote  accordingly. 
So  ordered. 


<80  Hlac.  Bep.  m) 

PEOFLB  ex  rd.  BBHH  T.  WILLCOX,  PnbUc  Service  Oom*r,  et  aL 


1.  MDRXCIPAX.  CoBFOBATIONB— OmCXBS— CtVa.  SESVIOK  BUPLOTtS. 

Under  Civil  Service  Law,  Laws  1899,  p.  795.  c.  870,  as  amended,  pro- 
viding that  a  public  service  employe  who  was  a  member  of  a  volnnteer 
flre  department  at  the  time  It  was  disbanded  can  only  be  removed  after 
hearing  on  stated  charges,  the  public  service  coDunlssion  were  not  bound 
to  take  notice  that  relator  was  a  volunteer  fireman,  and  were  Jtuttfled  In 
awaiting  competent  evidence  of  that  fact. 

2.  SAIO— RlQHT  TO  EuPLOTVEnT  BT  THE  CiVII,  SEBVICI!  ColOnSBION. 

Laws  1007,  p.  930,  a  429,  |  82,  abolished  the  ofBct.  of  Inspector  of  gas 
meters,  and  the  powers  and  duties  of  such  Inspector  were  transferred  to 
the  public  service  commission.  Held,  that  relators,  who  were  gas  meter 
inspectors,  under  the  state  gas  Inspector,  were  deprived  of  their  poslttona 
by  the  statute,  and  were  only  entitled  to  preference  In  employmoit  by  the 
patdlc  service  commission  under  the  civil  service  laws  and  rales,  which 
right  was  recognised  by  the  commission  by  a  resolntlon  that  the  secretary 
accept  the  transfer  to  a  similar  position  in  the  some  grede  any  person 
employed  by  the  state  inspector  of  gas  meters. 

&  8ah»— Dorr  TO  Haks  Affucatioh. 

It  was  relators*  doty  to  promptly  assert  their  rlg^t  to  employment  un- 
der the  civil  service  commission  to  entitle  them  to  such  employmoit. 

4.  UANDAinTB— GaounDS— Deuand  ahd  DETAtn.T— Lacehzs. 

Though  relators  were  entitled  to  preference  In  employment  under  the 
civil  service  commission  upon  the  abolition  of  the  office  of  state  gas  meter 
Insiiector,  in  which  they  were  formerly  employed,  and  the  tivll  service 
commission  nes^ected  to  appoint  them,  mandamus  will  not  lie  to  comp^ 
their  ai^lntment  where  they  waited  11  months  after  the  gas  Inspector* 
ship  was  abolished  before  asserting  their  right ;  there  being  now  no  xnSl- 
able  positions  In  the  civil  service  commission. 


Note^For  cases  in  poin^  see  Oent  Dig.  vol.  88,  Mandamus,  I 


PSOPLB  ex  reL  GORDON  v.  8AHIQ. 


(Supreme  Courts  Special  Term,  Qnems  Conn^.  July,  IMS.) 
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Two  cases.  Mandamus  by  the  people,  on  the  relation  of  Martin 
Rehm  and  of  John  Gordon,  a^nst  William  R.  Willcox  and  others, 
as  the  public  service  commission  of  the  First  <UstricL  Motion  for 
peremptory  writ  denied. 

John  Hetherington,  for  relators. 
Geo.  C  Coleman,  for  defendants. 

GARRETSON,  J.  The  relators  move  for  a  peremptory  writ  of 
mandamus  that  they  may  each  be  "reinstated  and  re-employed"  by 
the  defendants  in  the  position  of  "gas  meter  inspector  or  tester."  The 
position  was  held  by  them,  respectively,  under  the  inspector  of  gas 
meters  of  the  state,  as  that  office  formerly  existed,  and  was  classified 
in  the  competitive  class  of  the  state  civil  service.  By  chapter  429,  p. 
889,  Laws  1907,  the  office  last  referred  to  was  abolished,  and  all  the 
powers  and  duties  of  such  inspector  were  devolved  upon,  and  are 
to  be  exercised  and  performed  by,  the  public  service  commission  (Id. 
§  82).  This  act  by  its  terms  took  effect  July  1.  1907.  The  relators 
thus  became  deprived  of  their  positions,  and  they  proceed  hereon  up- 
on the  theory  that  they  are  entitled  as  of  right  to  employment  by  the 
defendants  by  virtue  of  the  provisions  of  the  civil  service  law  and 
the  rules  of  the  state  civil  service  commission  adopted  thereunder. 

The  relator  Rehm  claims,  also: 

"Tbftt  be  was  a  mmber  of  the  volunteer  five  department  <tf  Long  Idana 
City  In  city  In  tbe  state  of  New  York]  at  the  time  of  the  dlibandment  of 
Boch  volunteer  lire  d^rtment  on  or  aboat  October  27,  1891." 

That  Rehm  claimed  to  be  a  volunteer  fireman  was  not  communicated 
to  the  defendants  until  May  8,  1908,  when  a  letter  was  written  to  the 
commission  in  his  behalf,  stating  the  fact.  The  defendants  were  not 
bound  to  take  notice  that  Rehm  was  a  volunteer  fireman,  and  were 
justified  in  awaiting  competent  evidence  thereof.  At  no  time  was  it 
properly  made  known  to  them  that  he  had  been  a  member  of  the 
volunteer  fire  department  of  Long  Island  City  "at  the  time  of  dis- 
bandment  of  such  volunteer  fire  department."  Civil  Service -I^aw, 
Laws  1899,  p.  795,  c.  370,  as  amended;  People  ex  rel.  Robisch  v. 
President  of  the  Borough  of  Queens,  190  N.  Y.  497.  83  N.  E.  597. 
So  that,  on  this  application,  the  position  of  the  relator  Rehm  is  no  bet- 
ter than  that  of  the  relator  Gordon.  It  may  also  be  remarked  that  the 
defendants  did  not  remove  the  relator  Rehm,  that  he  has  never  been  in 
their  employ,  and  that  the  positions  of  both  relators  were  lost  to  them 
by  l^islative  eiuurtment.  At  most,  the  relators  were  entitled  to  pref' 
erence  in  employment  by  the  defendants  under  the  provisions  ox  tiie 
civil  service  law  uid  rules.  This  right  was  recognized  by  the  state 
civil  service  commission  by  the  resolution  adopted  by  it  on  July  10, 
1907,  set  forth  in  relators*  affidavit,  which  provided: 

"That  the  secretary  be  Inatmcted  to  accept  on  or  before  June  30.  1008,  the 
transfer  to  a  Blmllar  position  Id  the  same  grade.  In  tbe  office  of  either  public 
service  eommlsalon,  of  any  person  «np]oyed  In  the  competlttve  class  on  June 
30,  lOOT,  by  the  board  of  railroad  commlsslonenL  the  commlailon  of  gas  and 
tiectrldty,  or  the  state  inspector  of  gas  meters.*' 
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However  obligatory  it  may  have  been  for  the  defendants  to  give 
preference  to  former  employes  of  the  late  inspector  of  gas  meters, 
there  certainly  was  an  active  duty  imposed  upon  the  relators  to 
promptly  assert  their  right  to  transfer  for  employment  by  the  defend- 
ants. The  defendants  in  the  answering  affidavits  allege  that  they  were 
unaware  of  the  fact  that  the  relators  were  such  former  employes 
until  May  8, 1908,  in  the  case  of  Rehm,  and  the  commencement  of  this 
proceeding  in  the  case  of  Gordon.  It  appears,  however,  by  supple- 
mentary affidavits,  that  Gordon  made  known  his  former  employment 
in  July,  1907,  and  it  is  also  shown  by  a  paper  purporting  to  be  an 
affidavit  of  Justrow  Alexander — -presumably  the  late  state  inspector 
of  gas  meters — that  on  or  about  July  1,  1907,  he  delivered,  upon  re- 
quest, to  commissioner  Maltbie,  one  of  the  defendant  commissioners, 
a  complete  list  of  his  former  employes,  among  which  appeared  the 
names  of  the  relators.  These  affidavits  have  been  submitted  without 
objection  thereto,  and  hence  have  been  considered  by  the  court. 

Assuming  that  it  thus  became  incumbent  upon  the  defendants  to 
transfer  the  relators  to  their  employment,  the  fact  remains  that  this 
duty  has  been  persistently  neglected,  and  the  relators  have  rested  quiet- 
ly and  failed  to  assert  the  remedy  here  invoiced  until  June  3,  1908  (a 
period  of  11  months),  when  the  orders  that  defendants  show  cause 
were  obtained  in  these  proceedings.  I  think  the  relators  have  delayed 
too  long,  and  that  their  right  to  the  writ  of  mandamus  should  be 
denied  for  laches.  People  ex  rel.  Craft  v.  Keating,  49  App.  Div.  123, 
63  N.  Y.  Supp.  71,  and  cases  cited.  No  satisfactory  explanation  of  the 
delay  has  been  made.  During  this  time  the  defendants  have,  by  selec- 
tion from  the  state  civil  service  list,  appointed  other  persons  to  the 
position  of  gas  meter  tester,  and  it  is  shown  that  there  is  not  now, 
and  will  not  be  for  several  months,  need  for  the  service  of  additional 
men  in  such  position. 

There  being  no  vacancy,  or  need  of  additional  employes  in  the  posi- 
tion of  gas  inspector  or  tester,  it  is  not  the  duty  of  the  defendants 
to  now  give  employment  to  the  relators.  Matter  of  Breckenridge  v. 
Scannell.  160  N.  Y.  103,  54  N.  E.  670;  People  ex  rcL  Chappel  v.  Un- 
denthal,  173  N.  Y.  624,  66  N.  E.  407. 
The  motions  should  be  denied. 


(Svprane  Oovrt,  Special  Term,  Oattaraugm  Connty.  September  Tut,  1008.) 

1.  EuiNEirr  DouAiir— Dauages  Ihixicisd  oh  Abuttiiiq  Ownebs— Liabilitt. 
Damages  lafllcted  od  abutting  ownera  In  the  performance  of  a  pnbUc 
work,  reasonab^  and  propeiljr  condacted,  aro  regarded  as  damnum  absque 
Injuria. 

[Ed.  Note. — For  caaea  in  point,  see  Oent  Dig.  toL  18,  Eminent  Domain, 
H  290,  800.] 

I  Sahb— "Just  COHPEnsATioii." 

The  term  "Juat  compensation,'*  when  applied  to  the  taking  of  land  for 
railroad  pnrpoBes  under  the  power  eminent  doihaln  on  making  "Jost 
compensatltm,"  means  that  the  owner  shall  receive,  first,  the  full  value 
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of  the  land  taken,  and,  second,  where  a  part  only  of  the  land  Is  taken*  a 
fair  and  adequate  compouatlon  for  all  Injury  to  the  reridne  sustained  or 
to  be  stutalned  by  the  conBtmctlon  and  operation  of  the  railroad,  de* 
tmnined  after  a  ocmalderation  of  the  advantages  and  disadvantages  re> 
salting  and  to  result  from  the  <^>eratlon  of  the  railroad. 

[Ed.  Note. — ^For  cases  in  point,  see  Gent  IMg.  vol.  I8w  Eminent  Domain* 
H  171-179,  S26. 

For  other  deflnltlQiu,  see  Words  and  Phrase^  voL  4,  m.  8^7-^902.] 
&  Savs. 

A  railroad  company,  having  the  right  to  construct  two  addltlimal  tracks 
on  the  right  of  way  of  another  company,  sought  to  condemn  the  land 
of  an  Individual  necessary  to  support  the  tracks.  It  was  not  proposed  to 
construct  any  part  of  the  Iron  work  on  the  property  taken.  Held,  that 
the  Individual  was  entitled  to  receive  full  value  for  the  land  taken  and 
consequential  damages  resulting  from  the  construction  and  operation  of 
the  railroad,  for  a  railroad  cannot  be  separated  in  Ita  parts,  dlstlnguiah- 
•  Ing  between  earUiworks  necessary  to  sustain  rallxoad  tra^  and  the 

tia^  diemaeiTes. 

Proceeding  by  the  Genesee  River  Railroad  Company  against  Ella 
M.  Boyington  and  another  to  condemn-  land  for  railroad  purposes. 
Report  of  the  commissioners  aSimied. 

F.  A.  Robbins,  for  plaintiff. 
M.  B.  Jewell,  for  defendants. 

WOODWARD,  J.  By  ^eement  this  proceeding  is  to  be  treated 
as  a  motion  to  confirm  the  report  of  commissioners  in  awarding  dam- 
ages to  the  defendant  in  a  proceedinp^  to  condemn  a  portion  of  her 
premises  for  the  purposes  of  the  plaintiff's  railroad.  The  facts  are 
very  simple.  The  plaintiff  has  condemned  and  appropriated  to  its 
own  use  about  one-third  of  an  acre  of  the  defendant's  farm,  extending 
along  the  right  of  way  of  the  Erie  Railroad  Company  near  Olean.  It 
appears  from  the  record  that  this  land  is  necessary  to  support  the 
earthwork  which  it  has  been  found  necessary  to  construct  to  support 
two  tracks  of  the  plaintiff's  railroad,  the  rails  of  which  are  to  be  laid 
upon  the  right  of  way  of  the  Erie  Railroad  Company,  and  the  question 

Presented  is  the  measure  of  damages  to  be  allowed  to  the  defendant, 
'he  plaintiff  concedes  that  the  defendant  is  entitled  to  the  full  value  of 
the  property  actually  taken,  but  contends  that,  as  the'  tracks  to  be 
consfructed  are  to  be  upon  the  lands  of  the  Erie  Railroad  Company, 
the  latter  is  not  to  be  compensated  for  any  consequential  damages ; 
that  the  rule  is  to  be  applied  which  prevails  in  those  cases  where  no 
lands  of  the  party  are  actually  taken,  the  damages  resulting  solely  f  r<mi 
the  proximity  of  the  public  work. 

It  is  undoubtedly  true  that  damages  inflicted  upon  abutting  owners 
in  the  performance  of  a  public  work,  reasonably  and  properly  conduct' 
ed,  are  regarded  as  damnum  absque  injuria.  Bates  v.  Holbrook,  171 
N.  Y.  460,  469,  470,  64  N.  E.  181.  But  this  is  not  the  case  of  an 
abutting  owner.  The  plaintiff  in  this  action  is  not  the  owner — so  far 
as  this  record  shows — of  the  right  of  way  on  which  it  is  proposed  to» 
lay  these  two  lines  of  track.  It  is  necessary,  it  appears,  to  take  the 
property  of  the  defendant  for  the  purpose  of  supporting  the  earthwork 
necessary  to  the  construction  of  ^e  railroad  tracks  upon  the  right  of 
way  of  the  Erie  Railroad  Company.  It  has  no  right  to  take  Qit  de- 
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fendant's  property  for  the  purpose  of  constructing  an  earthwork  upon 
the  same,  except  as  this  is  incident  to,  and  a  necessary  part  of,  the 
construction  of  a  railroad.  It  is  its  position  as  a  railroad  corporation, 
taking  the  property  for  railroad  purposes,  that  enables  it  to  take  the 
property  at  all,  and  the  fact  that  it  is  not  proposed  to  construct  any 
part  of  the  iron  work  upon  the  property  taken  has  no  bearing  upon  the 
question  whatever. 

Assuming  that  the  plaintiff,  under  an  arrai^^ent  with  the  Erie 
Railroad  Company,  has  a  right  to  construct  as  many  tracks  as  it  may 
desire  upon  the  right  of  way  of  the  latter,  without  compensation  to 
the  defendant  so  long  as  none  of  her  property  is  taken,  the  situation 
is  changed  when  it  becomes  necessary  to  tjdce  any  portion  of  the 
defendant's  real  estate  for  the  purposes  of  the  construction  and  opera- 
tion of  tfie  railroad.  It  takes  such  property  under  the  power  of  emi- 
nent domam.  It  takes  it  upon  the  condition  that  it  shall  afford  to  the 
owner  "just  compensation/'  and  this  term  has  been  defined  to  mean, 
in  such  cases,  that  the  owner  is  "to  receive,  first,  the  full  value  of  the 
land  taken,  and,  second,  where  a  part  only  of  the  land  is  taken,  a  fair 
and  adequate  compensation  for  all  injury  to  the  residue  sustained  or 
to  be  sustained  by  the  construction  and  operation  of  the  railroad." 
Newman  v.  M.  E.  R.  Co.,  118  N.  Y.  618,  623,  23  N.  E.  901,  7  L.  R.  A. 
289,  and  authorities  there  cited.  "The  first  element  in  the  award," 
continue  the  court,  "represents  the  compensation  for  the  land  which 
the  railroad  takes,  and  to  which  it  requires  title.  The  second  element 
represents  damages  which  are  the  result  or  consequences  of  the  con- 
struction of  the  road  upon  property  not  taken,  and  which  the  owner 
still  retains.  Such  damages  are  wholly  consequential,  and  to  ascertain 
them  necessarily  involves  an  inquiry  into  the  effect  of  the  road  upon 
the  property,  and  a  consideration  of  all  the  advantages  and  disadvan- 
tages resulting  and  to  result  therefrom.  «  *  •  Whatever  land  is 
taken  must  be  paid  for  by  the  railroad  company  at  its  full  market 
value,  and  from  such  value  no  deducti<ni  can  be  made,  although  the 
remainder  of  the  landowner's  property  may  be  largely  enhanced  in 
value  as  a  result  of  the  operation  of  the  railroad.  But,  in  considering 
the  question  of  damages  to  the  remainder  of  the  land  not  taken,  the 
commissioners  must  consider  the  effect  of  the  road  upon  the  whole  of 
that  r^ainder,  its  advantages  and  disadvantages,  benefits  and  in- 
juries, and  if  the  result  is  beneficial  there  is  no  damage,  and  nothing 
can  be  awarded."  This  case  is  cited  and  relied  upon  in  South  Buffalo 
Ry.  Co.  V.  Kirkover,  176  N.  Y.  301,  305,  68  N.  E.  366,  and  unquestion- 
ably is  the  law  of  this  state  upon  this  point,  as  it  should  be,  for  it  is 
just  to  all  parties  concerned. 

The  property  of  the  defendant  is  taken  for  the  purpose  of  construct- 
ing and  operating  two  additional  tracks  upon  the  right  of  way  of  the 
Erie  Railroad  Company  (the  latter  probably  being  the  ultimate  real 
party  in  interest,  the  plaintiff  company  bein^  organized  for  the  pur- 
pose of  doing  this  work,  with  a  view  to  ultimate  consolidation),  and 
these  two  tracks  pass  through  the  defendant's  farm,  separating  her 
house  and  bams  from  the  pasturage  of  the  remainder,  the  premises 
being  used  as  a  dairy;  and  the  commissicmers  who  have  viewed  the 
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premises,  and  who  have  heard  the  evidence,  have  awarded  the  de- 
fendant $700,  this  including  the  fee  to  one-third  of  an  acre  of  land  and 
the  consequential  damages.  There  is  no  suggestion  that  this  award 
is  excessive,  or  that  the  defendant  has  not,  in  fact,  sustained  this  dam- 
age ;  but  it  is  urged  that  she  is  not  entitled  to  the  consequential  dam- 
ages as  a  matter  of  law.  I  am  of  the  opinion  that  she  is  entitled  to 
the  full  value  of  the  land  tak«i,  and  that  she  is  entitled  to  such  conse- 
quential damages,  taking  into  consideration  the  advantages  and  disad- 
vantages of  the  construction  and  operation  of  the  railroad,  as  will 
result  from  such  use.  A  railroad  cannot  be  separated  in  its  parts,  dis- 
tinguishing between  earthworlos  necessary  to  sustain  a  railroad  track 
and  the  tracks  themselves,  any  more  than  we  can  separate  a  railroad 
from  its  depots,  freight  stations,  franchises,  etc. ;  and  where  property 
is  taken  out  of  a  plot  or  farm,  leaving  a  remainder,  the  person  whose 
property  is  taken  is  entitled  to  the  benefit  of  the  rule  which  we  have 
cited  above,  even  though  the  tracks  are  laid  upon  a  right  of  way  be- 
longing to  one  not  a  party  to  the  proceeding. 
Itht  report  of  die  commissioners  should  be  confirmed,  with  costs. 


JOHNSON  T.  VIOTORIA  CHIEF  OOPPEB  MINING  ft  SMELTING  OO.  et  a!. 
(Sapreme  Court,  Special  Term,  New  Tork  Gounty.   Septonber  22,  1908.) 

1.  IiTJnifonoii— STATino  Aitotheb  Suit— Dncacnoii  or  Cousr. 

The  scanting  of  an  Injunction  to  stay  tlie  further  ivroaecntlon  of  an  ac- 
tion In  another  ^rlsdlctlon,  on  the  groond  that  It  will  affect  the  rights 
of  a  party,  necessarily  resto  largely  In  the  discretion  of  the  court,  and 
depends  on  the  facts  in  each  particular  case;  and  such  Injunction  should 
not  be  granted  unless  extraordinary  circumstances  are  shown  Imperiling 
die  rights  of  a  litigant  seeking  such  relief. 

2.  Saue— Right  to  RELnr. 

Plaintiff  alleged  a  partnership  with  two  of  the  defendants,  and  that 
such  partnership  was  the  owner  of  certain  mining  lands  or  claims  In 
New  Mexico,  which  sudi  defendants  had  caused  to  be  conveyed  to  a 
corporation,  also  made  defendant.  No  written  partnership  agreement  was 
alleged.  Plaintiff  sued  In  New  Tork  for  equitable  relief,  praying  In  effect 
for  a  transfer  to  him  of  one-third  of  the  stock  of  the  def^idant  corpora- 
tion. The  partnership  was  wholly  denied  by  defOidants,  and  It  appeared 
that  there  were  a  large  number  of  stockholders  In  tbs  defmdant  corpora- 
tion. Held,  on  the  facts,  that  plaintiff  was  not  raitltled  to  an  lnjunctl<m 
restraining  such  corporation  from  further  prosecuting  a  suit  Instituted  by 
It  in  New  Mexico  against  plaintiff  and  ottiers  to  quiet  title  to  Its  lands, 
especially  where,  as  appeared  from  the  record  in  the  case,  plaintiff  had 
made  default  In  the  suit  and  a  decree  pro  confesso  had  been  entered 
against  him. 

8.  CovBTS—JuBisDiorioN—IuPBAOHUENT— Recitals  in  Recobd. 

The  burden  of  showing  the  Incorrectness  of  the  exemplified  record  In 
a  suit  which  recites  doe  s^lce  by  pnbllcatltm  rests  upon  the  party  at- 
taefclng  It 

4.  SAin— Jusisnionon— HoDB  or  PBESBimNO  Objection. 

An  objection  to  the  Jurisdiction  of  the  court  to  proceed  In  an  action 
cannot  be  determined  on  a  preliminary  motl(Hk  for  an  injunction  to  re* 
strain  the  plaintiff  from  farther  proceeding. 
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Action  by  William  L.  Johnson  against  the  Victoria  Chief  Copper 
Mining  &  Smelting  Company  and  others.  Heard  on  three  various 
motions.   First  and  second  motions  denied,  and  third  motion  granted. 

Homblower,  Miller  &  Potter,  for  plaintiff. 
Marx  E.  Harby>  for  defendants. 

DAYTON,  J.  There  are  three  motions.  The  first  is  an  application 
for  an  injunction  restraining  the  defendant  Victoria  Chief  Copper  Min- 
ing and  Smelting  Company  (hereinafter  mentioned  as  Victoria  Com- 
pany) from  further  prosecuting,  pending  this  litigation,  an  action 
brought  by  it  in  New  Mexico  against  the  plaintiff,  Jcumson,  and  Gard- 
ner and  Macy,  two  of  the  defendants  herein,  and  also  restraining  cer- 
tain others  of  the  defendants  in  this  action,  from  taking  any  further 
steps  in  the  prosecution  of  the  New  Mexico  action.  The  second  mo- 
tion is  an  application  by  the  Victoria  Company  for  an  injunction  re- 
straining the  plaintiff  from  maintaining  this  action  or  taking  any  fur- 
ther proceedings  therein.  The  third  motion  is  an  application  for  an 
order  a>mpelling  the  plaintiff  to  receive  a  demurrer  to  the  plaintiflE's 
supplemental  complaint  and  to  the  amended  complaint  taken  together 
with  the  supplemratal  complaint.  These  three  motions  will  be  con- 
«dered  in  the  order  above  indicated. 

1.  Application  to  restrain  further  prosecution  of  the  New  Mexico 
action.  Narrowed  down,  the  main  issue  between  the  parties,  the  grava- 
men of  the  plaintiff's  complaint,  is  a  simple  one,  which  may  be  briefly 
stated  as  follows :  The  defendant  Hopper  is  the  plaintiff's  uncle.  In 
1905  the  plaintiff  contends  that  an  agreement  was  entered  into  between 
himself,  Hopper,  and  the  defendant  BigeloW,  by  virtue  of  which,  and 
upon  his  (the  plaintiff's)  carrying  out  a  contract  for  the  sale  of  cer- 
tain bcmds  of  the  Sierra  Consolidated  Gold  Mining  Company,  the  de- 
fendants Bigelow  and  Hopper  agreed,  upon  the  expiration  of  a  fixed 
time,  to  transfer  to  plaintiff  a  one-third  interest  in  some  mining  .prop- 
erties then  owned  and  thereafter  to  be  acquired  as  understood  and 
provided  between  the  parties.  The  plaintiff  claims  that  by  this  ar- 
rangement and  certain  subsequent  negotiations  a  copartnership  was 
formed,  of  which  HoK>er,  Bigelow,  and  he  were  the  members;  that 
he  proceeded  to  carry  out  his  part  of  the  contract,  and  made  due  de- 
mand upon  Hopper  that  the  transfer  above  mentioned  be  made;  that 
Hopper  refused ;  that  Hopper  and  Bigelow  withheld  moneys  due  him 
vaiaer  the  partnership  arrangement ;  and,  further,  that  they  formed  cor- 
porations (the  Victoria,  for  one)  to  which  they  transferred  the  mining 
lands  then  held  and  afterwards  acquired  with  partnership  funds,  in 
which  lands  he  alleges  that  he  owned  a  one-third  interest ;  that  the  Vic- 
toria Company  took  these  lands  with  notice  of  his  claim  and  subse- 
quently issued  and  disposed  of  stock.  Wherefore  he  asks  that  Hopper 
and  Bigelow  and  certain  other  defendants,  who  are  officers  and  di- 
rectors of  the  Victoria  Company,  be  restrained  from  disposing  of  any 
stock  they  hold ;  that  the  court  decree  that  the  said  compamy  holds  said 
lands  impressed  with  a  trust  in  favor  of  the  plaintiff,  and  that  it  be 
commanded  to  join  in  any  deed  thereof  which  may  be  directed  to  be 
executed  by  the  decree ;  that,  in  the  event  the  decree  shall  determine 
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that  the  trust  cannot  be  impressed  upon  the  lands,  then  that  it  be  im- 
pressed upon  the  stock  of  the  defendants,  who  hold  stock  of  the  Vic- 
toria Company  and  who  took  it  with  notice  of  plaintiff's  claim ;  and» 
further,  plaintiff  asks  an  accounting  of  the  partnership  affairs  and 
the  determination  of  the  rights  of  certain  other  defendants  who  claim 
an  interest  in  said  lands  or  stock.  The  defendants  Hopper  and  Bige- 
low  deny  that  any  such  partnership  was  consummated,  but  maintain 
that  plaintiff  was  employed  only  as  a  selling  agent,  and  as  such  became 
entitled  to  certain  commissions;  that  as  selling  agent  he  proved  a 
failure,  was  not  able  to  carry  out  his  contract  with  the  Sierra  Com- 
pany, and  that  they  themselves  were  forced  to  assist  him  in  disposing 
of  tfie  bonds  and  stock  upon  which  he  held  an  opti(»i  from  tibit  com- 
pany; that  by  far  the  largest  part  of  said  txmds  was  sold  through 
the  efforts  of  said  defendants  Hopper  and  Bigelow,  and  that  plaintiff 
has  not  (Mily  been  paid  full  commissions  on  all  sales  made  directly 
by  him  or  indirectly  through  any  agent  of  his,  but  that  he  has  received 
commissions  in  excess  of  the  amounts  due  him,  and  has  also  received 
and  accepted  certain  sums  of  money  and  certain  shares  of  stock  in 
full  payment  and  satisfaction  of  every  claim  and  demand  which  he 
mig^  have  against  said  defendants  on  any  transactions,  agreement  or 
contract  whatsoever.  This  appears  to  be  the  gist  of  the  pleading, 
voluminous  affidavits,  and  elaborate  memoranda.  To  make  it  still 
more  brief,  plaintiff's  whole  case  depends  upon  the  establishment  of  a 
copartnership,  which  is  flatly  disputed  by  the  two  persons  whom  he 
claims  as  copartners,  and  he  proposes  to  prove  the  existence  of  this 
partnership,  not  by  any  direct  and  specific  instrument  bearing  the 
signatures  of  the  three  partners,  but  by  a  letter  signed  by  Hopper  alone, 
in  which  it  is  claimed  the  terms  of  the  copartnership  agreement  are 
stated,  his  option  from  the  Sierra  Company,  and  certain  other  com- 
munications and  transactions  between  the  parties  to  be  put  in  evidence 
on  the  trial.  The  nature  of  the  controversy  between  the  parties  is 
thus  stated  at  this  point,  because  it  is  important  to  bear  in  mind  that 
the  granting  of  this  application  rests  in  the  discretion  of  the  court  upon 
all  the  facts  which  appear  from  the  motion  papers. 

This  action  was  commenced  the  plaintiff  <»i  or  about  May  17, 
1907.  At  about  the  same  time,  to  wit.  May  22,  1907,  an  action  was 
commenced  in  tiie  district  court  of  New  Mexico,  Third  district,  by  the 
same  plaintiff,  Johnson,  against  the  Victoria  Company,  Gardner,  Macy, 
Bigelow,  and  Hopper.  The  complaints  in  the  two  actions  (with  the 
exception  of  formal  statements)  were  in  substance  identical.  The  same 
cause  of  action  was  alleged.  It  should  here  be  stated  that  Johnson  is  a 
resident  of  Kentucky,  the  Victoria  Company  is  an  Arizona  corporation, 
and  the  mining  lands  upon  which  plaintiff  desires  to  impress  a  trust 
are  situated  in  New  Mexico.  In  the  New  Mexico  action,  commenced 
by  Johnson  against  the  defendants  last  above  named,  the  court  was  ad- 
vised that  a  similar  action  had  been  instituted  in  New  York,  and  the 
plaintiff  demanded  judgment  that  the  court  take  jurisdiction  of  the 
cause  as  an  ancillary  proceeding,  and  that  the  property  be  impounded 
pending  the  outcome  of  the  New  York  action.  The  defendants  Bige- 
kfWt  Maeyt  Gardner,  and  the  Victoria  Company  appeared  in  ttie  New 
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Mexico  acticm  and  demurred  on  various  grounds.  The  learned  judge 
of  the  New  Mexico  court  hdd  that  the  action  could  not  be  maintained 
as  andllaiy,  because  proper  allegations  of  the  institution  of  the  New 
York  suit  were  not  made,  and  because  affirmative  relief  might  not 
therefore  be  awarded  in  a  proceeding  brought  primarily  to  impound 
property.  These  defects,  it  was  intimated,  might  be  cured  by  amend- 
ment. The  court,  however,  fully  considered  all  the  allegations  of  the 
complaint  as  presented  by  the  demurrers  of  the  various  defendants, 
and  indicated  as  its  opinion  that  upon  the  facts  alleged  in  the  complaint 
a  court  of  equity  would  not  have  power  to  compel  a  conveyance  by 
the  Victoria  Company  of  the  one-third  interest  claimed  by  me  plain- 
tiff ;  ^at  therefore  tiie  Victoria  Company  must  be  considered  as  an 
unnecessary  and  impn^r  party,  and  tluit  the  complaint  stated  no 
cause  of  action  against  it.  The  demurrers  of  Macy  and  Gardner  were 
also  sustained,  ior  the  reason  that  it  appeared  from  the  face  of  the 
complaint  that  Hopper  and  Bigelow  held  more  than  sufficient  of  the 
stock  in  the  Victoria  Company  to  answer  the  plaintiff's  demands,  and 
therefore  it  was  of  no  concern  to  the  plaintiff  how  much  of  such  stock 
<^rdner  and  Macy  held,  or  whether  they  took  the  same  with  notice 
of  the  plaintiff's  wtged  rights.  The  court  concluded  as  follows : 

"To  summarise  the  posltton  taken  by  tiie  court,  I  will  say  tbat  the  demur- 
rers of  all  of  the  defaidants  are  sustained  to  Uie  bill  In  Its  present  form,  but 
that  the  bill  may  be  amended,  by  proper  auctions,  so  as  to  make  it  an  orig- 
inal proceeding  seeking  for  such  affirmative  relief  as  the  court  may  be  able 
to  award.  Assuming,  however,  that  the  bill  Is  so  amended,  and  that  no  ad- 
ditional facts  are  presented,  the  court  holds  that  the  demurrers  of  the  defend- 
ants Tlctorla  Chief  Ck>pper  Mining  &  Smelting  Company,  Macy,  and  Gardner 
axe  well  founded,  and  the  bin  will  be  dismissed  as  to  them.  As  to  the  de- 
fendants Boppn  and  Bigelow,  If  the  plaintiff  elects  to  file  an  ammded  bill 
obviating  tiie  objection  to  It  as  an  andllary  proceeding,  as  hereinbefore  point- 
ed on^  ttie  demurrer  ot  Om  defendant  Bigelow  wOl  be  overmled." 

The  plaintiff  filed  the  bill  indicated,  but  stated  no  new  facts  therein. 
Immediat^  tfiereafter  the  plaintiff  discontinued  his  action  in  New 
Mexico.  The  opinion  was  dated  December  11,  1907.  On  January  7, 
1908,  upon  a  stipulation  between  the  parties,  the  complaint  in  this  (New 
York)  action  was  amended  by  adding  Gardner,  Macy.  and  the  Welling- 
ton Copper  Company  as  defendants.  On  May  22,  1908,  the  Victoria 
Company  commenced  by  publication  an  action  in  the  same  New  Mexico 
court  against  Johnson,  Gardner,  and  Macy  to  quiet  title  to  the  Victoria 
Company's  mining  land  in  New  Mexico.  Johnson  admits  receipt  of  a 
copy  by  mail  of  the  summons  and  complaint  in  that  suit  on  July  2, 
1908,  calling  him  to  appear  on  July  18, 1908.  He  defaulted.  On  July 
SI,  1908,  judgment  pro  confesso  was  entered  against  Jc^nson  in  the 
New  Mexico  court,  whereby  it  was  adjudged  that: 

"The  said  defendant  be,  and  he  Is  hereby  debarred  and  forever  estopped 
from  baring  or  claiming  any  rights  or  title  to  the  said  mining  claims  and  real 
estate  affnesald.  or  any  part  thereof  adverse  to  the  plaintiff,  and  that  the 
said  plaintiff's  title  thereto  be,  and  the  same  her^y  la,  forever  quieted  and 
set  at  rest  as  against  the  said  d^oidant  William  Zi.  Jcdmson,  and  all  persons 
claiming  by,  through,  or  under  him.  And  this  cause  is  retained  for  the  pur- 
pose of  determining  the  Issues  remaining  undetermined  between  tbe  plaintiff 
and  the  defoidants  J(An  Gardner  and  Steven  J.  Macy,  and  for  such  othw  or- 
ders as  may  be  necessary  to  carry  Into  ezecntkm  this  judgment" 
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Gardner  and  Macy  have  both  appeared  generally  and  answered  in 
said  New  Mexico  action  brou|fht  by  the  Victoria  Company,  and  the  ac- 
tion is  still  pending  and  at  issue  between  those  defen(kxits  and  the 
Victoria  Company;  that  isstie  being  solely  the  determination  of  a 
claim  by  those  defendants  hostile  to  the  Victoria  Company's  title  to 
certain  mining  lands.  As  has  already  been  shown,  those  lands  are  sit- 
uated in  New  Mexico  and  within  the  jurisdiction  of  the  court  in  which 
the  Victoria  Company  has  brought  its  action.  And  it  is  the  further 
prosecution  of  that  action  by  certain  defendants  herein,  who  are  of> 
ficers  and  directors  of  the  Victoria  Company,  but  not  parties  to  tiie 
New  Mexico  action,  and  by  Ma^  and  Gardner,  defendajits  there  and 
also  in  this  action,  which  the  court  is  besought  to  restrain.  This  appli- 
cation is  made  solely  by  the  plaintiff,  Johnson. 

A  similar  application  was  made  early  in  July  to  Mr.  Justice  Er- 
langer,  who  refused  to  entertain  it  upon  the  grounds  that  the  relief 
sought  could  not  be  asked  for  upon  affidavits  alone,  and  that  it  was 
necessary  to  file  and  serve  a  supplemental  complaint,  setting  forth  the  . 
institution  of  the  New  Mexico  proceedings,  before  injunctive  relief 
against  such  proceedings  could  be  applied  for.  Thereupon  plaintiff 
moved  for  permission  to  serve  such  supplemental  complaint  The 
motion  was  granted,  and  the  supplemental  complaint  was  served,  all 
without  prejudice  to  a  renewal  of  the  application  for  an  injunction. 
The  answer  of  the  defendants  Macy  and  Gardner  to  the  supplemental 
complaint  herein  was  served  upon  the  same  day,  and  in  the  prayer 
thereof  those  defendants  joined  in  demanding  injunctive  relief  against 
the  New  Mexico  acttcHi.  As  has  been  shown,  Macy  and  Gardner  have 
appeared  and  answered  in  the  New  Mexico  action,  and  in  their  answer 
therein  have  set  up  as  one  of  their  defenses  substantially  the  plaintiff 
Johnson's  cause  of  action  in  diis  case,  upon  which  this  present  appli- 
cation is  based.  It  seems  necessary  to  repeat  at  this  juncture,  in  order 
that  these  somewhat  complicated  facts  may  not  becloud  the  main 
question  before  me,  that  the  New  Mexico  action,  whose  prosecution 
I  am  asked  to  restrain,  is  brought  by  the  Victoria  Company  to  quiet 
title  to  its  mining  lands  in  New  Mexico,  and  that  the  sole  defencUnts 
in  that  action  are  Johnson,  Ma^,  and  Gardner.  And  it  becomes  now 
important  for  a  moment  to  consider,  inasmuch  as  Johnson  bases  this  ' 
application  upon  his  amended  and  supplemental  comi^aint,  the  effect 
of  the  proceedings  which  he  instituted  in  New  Mexico. 

It  is  urged  by  the  learned  counsel  for  the  plaintiff  that,  because 
those  proceedings  were  discontinued  after  an  interlocutory  judgment 
had  been  rendered,  that  judgment  of  the  New  Mexico  court  is  not  res 
adjudicata,  and  can  have  absolutely  no  bearing  upon  this  application. 
While  it  may  be  true  that  the  judgment  of  the  New  Mexico  court  is 
not  res  adjudicata,  it  is,  nevertheless,  a  strong  expression  after  argu- 
ment on  both  sides  of  the  opinion  of  the  learned  judge  as  to  the  mertis 
of  Johnson's  cause  of  action  against  the  Victoria  Cwnpany,  It  is  tan- 
tamount to  a  judicial  conclusion  in  that  jurisdiction  (no  appeal  havii^ 
been  taken)  that  Johnson  has  no  cause  of  action  enforceable  ag^ainst 
the  Victoria  Company  unless  he  presents  other  and  widely  different 
facts,  which  up  to  this  time  he  has  not  done,  as  appears  from  the  amend- 
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ed  and  supplemental  complaint  herein.  But  can  the  plaintiff  success- 
fully contoid  that  on  an  application  addressed  to  my  discretion  I  am 
warranted  in  absolutely  disregarding  this  important  fact?  I  am  not 
unmindful  of  the  plaintiff's  argument  that  the  application  is  not  ad- 
dressed to  my  discretion,  but  that  it  is  the  duty  of  the  court  to  grant 
this  ai^lication  merely  because  an  action  has  been  commenced  in  an- 
other jurisdiction  which  may  affect  the  rights  of  the  plaintiff  in  this 
controversy.  The  rule  is  well  settled  that  tiiis  power  of  the  court  will 
cmly  be  exercised  where  equity  and  good  conscience  require  it  (Edgell 
V.  Qark.  19  App.  Div.  199,  45  N.  Y.  Supp.  979),  and  that  whether  or 
not  the  power  will  be  exercised  rests  largely  in  its  discretion  and 
depends  necessarily  upon  the  facts  shown  in  each  case.  The  cases 
cited  by  the  plaintiff's  counsel  to  support  his  contention  on  this  hand 
fail  to  convince  me  that  the  plaintiff  Johnson's  rights  cannot  be  fully 
protected  in  the  present  New  Mexico  action  brought  by  the  Victoria 
Company. 

It  should  not  be  forgotten  that  by  the  answer  of  the  defendants 
Gardner  and  Msxy  in  that  action  substantially  all  the  facts  constitut- 
ing plaintiff's  alleged  claims  against  the  Victoria  Company  are  brought 
before  the  court,  and  that  the  action  of  the  Victoria  Company  is  one 
to  quiet  title.  Further,  the  Victoria  Company  has  rights,  as  well  as 
Johnson.  It  is  alleged  in  the  complaint  of  the  Victoria  Company  that 
its  stock  has  been  sold  in  large  quantities  and  is  widely  distributed.  A 
clerk  of  plaintiff's  counsel,  in  an  affidavit  concerning  what  occurred 
at  the  last  annual  meeting  of  the  company,  states  that  there  were  be- 
tween 50  and  60  stockholders  present,  and  that  one  man  present  rep- 
resented 20,000  shares  held  by  members  of  the  Produce  Exchange. 
Is  it  not  important  that  the  rights  of  these  persons  should  also  be  con- 
sidered upon  an  application  brought  to  restrain  the  company  in  which 
they  are  interested  from  prosecuting  an  action  to  quiet  title  to  its 
land  in  the  jurisdiction  where  those  lands  are  situated? 

Again,  I  am  asked  to  overlook  the  fact  that  the  plaintiff,  Johnson, 
has  defaulted,  and  a  judgment  has  been  rendered  against  him,  in  this 
very  action  whose  further  prosecution  it  is  soueht  to  restrain,  i'he 
counsel  for  the  plaintiff  advances  several  different  arguments  why 
that  judgment  by  default  is  of  no  omsequence.  In  the  first  place,  he 
seeks  to  show  that  the  court  never  acquired  jurisdiction  over  Johnson 
because  of  failure  to  comply  with  the  requisite  statutory  provisions 
for  service  by  publication.  As  to  that  the  exemplified  copy  of  the 
judgment  pro  confesso  states  that  due  service  has  been  made.  The 
plaintiff  cites  authorities  to  show  that  I  may  examine  the  record  to 
ascertain  if  the  judgment  is  correct  in  that  respect.  But  the  new 
Mexico  statute  provides  in  brief  for  a  publication  which  must  cease  at 
least  twenty  days  before  the  appearance  demanded,  and  that  upon  the 
publication  where  the  defendant's  address  is  known  a  copy  of  the  sum- 
mons and  complaint  must  be  mailed  "forthwith."  By  the  facts  before 
me  it  appears  that  plaintiff  admits  the  receipt  of  a  copy  of  the  sum- 
mons and  complaint  16  days  before  the  return  day.  His  counsel  ap- 
parently concedes  that,  reading  the  two  clauses  of  the  New  Mexico 
statute  together,  20  days  would  have  been  a  sufficient  compliance.  The 
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plaintififs  counsel  admits  knowledge  of  the  publication,  and  that  he 
had  seen  a  copy  of  the  summons  and  complaint,  some  time  before  being 
advised  of  the  receipt  of  a  copy  by  the  plaintiff.  He  states  that  he  has 
had  entire  chargfe  and  management  for  tfie  plaintiff  of  all  matters  re- 
lating to  this  controversy  from  its  inraption,  and  has  proceeded  from 
time  to  time  in  accordance  with  his  professional  jud^ent  and  without 
consulting  the  plaintiff,  in  which  statement  the  plamtiff  corroborates 
him.  He  prepared  the  motion  papers  for  the  original  application  herein 
before  he  was  advised  of  the  receipt  of  the  summons  and  compUunt 
in  the  New  Mexico  action  by  his  client.  And,  further,  there  is  evi- 
dence showing  that,  previous  to  the  plaintiff's  receipt  of  the  r^stered 
letter  containmg  the  summons  and  complaint,  copies  thereof  had  been 
mailed  to  the  plaintiff,  properly  addressed  to  the  address  known  to  llie 
defendant  Hopper,  and  to  which  address  mail  had  been  customarily 
sent,  and  that  the  envelopes  containing  those  copies  had  been  returned 
to  the  postmaster  at  Hillsboro,  N.  M. 

Hie  burden  of  showing  the  incorrectness  of  an  exemplified  record 
which  asserts  due  service  by  publication  is  upon  the  party  attacking  it, 
and  in  this  instance  it  has  not,  in  my  opinion,  been  sustained.  The  evi- 
dence submitted  on  the  subject  favors  the  presumption  that  the  plain- 
tiff in  the  New  Mexico  action  complied  in  all  respects  with  the  statute; 
and  in  any  event  it  is  admitted  by  plaintiff's  counsel  that  he,  the  one 
in  absolute  diarge  of  every  feature  of  the  case,  had  entire  knowledge 
of  the  action  in  ample  time  to  appear  and  prevent  judgment  by  defatdt 
It  can  be  by  no  means  claimed  that  if  the  plaintiff  had  received  the 
second  or  third  letter,  which  was  registered  four  days  earlier,  his  coun- 
sel would  have  pursued  any  other  line  of  conduct.  And  that  seems  to 
be  the  natural  deduction  from  his  next  argument,  by  which  he  contends 
that,  even  if  the  judgment  be  good  so  far  as  the  requisite  publication 
is  concerned,  it  is  none  the  less  unenforceable  against  his  client  as  a 
judgment  to  quiet  title,  because  Johnson  was  not  personally  served 
within  the  New  Mexico  jurisdiction ;  and  also  from  his  furtiier  con- 
tention that  in  any  event,  if  the  action  should  proceed,  as  it  is  an 
equitable  action,  any  final  decree  must  protect  Johnson's  r^ts  (he 
being  a  party  to  the  action)  despite  his  default. 

There  are  several  more  arguments  urged  on  plaintiff's  behalf  which 
do  not,  in  my  opinion,  affect  the  main  question.  While  this  court  has 
the  power  to  restrain  the  prosecution  of  an  action  between  the  same 
parties  in  another  state  or  territory,  that  power  should  not  be  exercised 
unless  extraordinary  circumstances  are  shown  imperiling  the  rights  of 
a  litigant  seeking  sudi  relief. 

Full  consideration  of  and  deliberation  upon  all  the  voluminous  docu- 
ments, affidavits,  pleadings,  briefs,  and  memoranda  submitted  lead  me 
to  the  conclusion  that  plaintiff  is  not  entitled  to  invoke  the  discretion 
of  the  court  as  prayed  for,  and  that  his  motion  for  an  injunction 
should  be  denied,  with  $10  costs.   Settle  order  on  notice. 

2.  The  second  motion  is  an  application  by  the  Victoria  Company 
for  an  injunction  restraining  the  plaintiff  from  maintaining  this  action 
or  taking  .any  proceeding  therein.  The  application  is  not  prwerly 
made  here  or  now.  When  the  case  comes  on  for  trial  at  Special  Term, 
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the  objections  to  the  jurisdiction  may  be  urged.  But  the  plaintiff  may 
not  be  deprived  of  his  day  in  court  upon  a  motion  of  this  sort 
Motion  denied,  with  $10  costs.  Settle  order  upon  notice. 
3,  The  third  motion  is  an  application  to  compel  the  plaintiff  to  re- 
ceive a  demurrer  of  the  Victoria  Company  to  the  amended  and  sup- 
plemental complaint  combined  and  to  the  supplemental  complaint.  It 
is  insisted  by  Ihe  pUintiff  thsit  defendants  who  have  answered  the 
amended  complaint  may  not  now  demur.  ^  The  defendant  contends  that 
the  supplemental  complaint  raises  an  entirely  new  cause  of  action,  and 
that  the  supplemental  and  amended  complaint,  if  considered  as  one, 
constitute  a  misjoinder  of  two  causes  of  action.  Without  passing  upon 
the  merits  of  either  contention,  which  must  be  decided  when  the  de- 
murrer comes  on  for  argument,  1  see  no  reason  why  the  plaintiff 
should  not  receive  the  demurrer.  It  contains  upon  its  face  proper  al- 
legations. 


motion  will  be  granted,  without  costs.  Settle  order  upon  notice. 


(Bnrrogat^  Court;  New  York  0oimt7.   December  28,  190S.) 

1.  KABBIAOI— ETIDBNCS— PXESUUFTIOir. 

As  between  a  nonceremonlal  nnwltneBaed  marriage,  attempted  to  be 
establlsbed  by  repute  and  the  declarations  of  the  deceased  man,  and  a 
later  formal  marriage  ceremony  between  the  man  and  another  woman,  of 
whtch  marriage  there  was  Issue,  presumptions  will  not  be  Indulged  In, 
but  tbe  iBsne  wlU  be  decided  by  welgblng  tbe  07tdenoe  and  giving  effect 
to  its  preponderanea 

Sl  Said— Goiofoir-IiLw  HAnuaB— Bnoraci. 

Evidence  in  a  wHI  contest  held  Insnffldent  to  ihow  a  common-ilaw  mar- 
riage with  deceased,  who  subeequently  had  a  cwemonlal  marriage  with 
another,  of  whldi  there  was  laane. 

[Ed.  Note.— Fw  cases  in  pdn^  see  Gent  Dig.  vfll  ZA,  MantagSb  H 
79-S&.] 


Hie  evidence  to  establlsta  a  so-called  common-law  marriage  Sboald  be 
clear,  consistent,  and  convlndiV' 

Contest  of  will  of  Louis  Rossignot,  deceased.  Findings  made  on 
the  question  of  marriage  of  deceased. 

H.  A.  Vien  (I^emuel  Slddmore,  of  counsd),  for  Acting  Adminis- 
trator. 

Underwood,  Van  Vorst  &  Hoyt  (J.  Markham,  of  counsel),  for 
Aimee  Michel  Rossignot. 

W.  H.  Brearley,  for  General  Guardian. 

FITZGERALD,  S.  The  decedent  died  in  August,  1904.  In  the 
year  1888  his  then  wife  obtained  a  decree  of  absolute  divorce  in  this 
state.  On  March  30, 1904,  a  formal  religious  marria^  ceremony  took 
place  in  Florida  between  him  and  the  contestant,  Aimee  MicmI.  A 
child  of  this  marriage  was  bom  on  December  24,  1904,  and  this 
child  appears  in  the  present  proceeding,  claiming  to  be  the  sole  heir 
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at  law  and  next  of  kin  of  the  decedent.  The  contestant.  Marguerite 
Baroux,  alleges  that  the  Florida  marriage  is  void,  for  the  reason  that 
the  decedent  and  she,  by  mutual  consent  and  contract,  and  without  any 
formal  ceremony,  became  husband  and  wife  on  December  24,  1889,  at 
the  city  of  Newark,  N.  J.  The  very  grave  issue  is  therefore  presented 
as  to  which  of  the  contestants  is  the  widow  of  the  testator. 

It  is  urged  that  the  entire  burden  in  the  case  is  upon  the  contestant 
Michel ;  that,  the  relationship  between  the  contestant  Baroux  -and  the 
decedent  having  been  apparently  matrimonial,  the  presumption  that  a 
valid  marriage  between  them  existed  is  raised  with  all  of  its  force ; 
and  that  such  presumption  can  only  be  overcome  with  the  clearest  and 
most  positive  proof.  It  should  be  noted,  however,  that  two  equally 
powerful  presumptions  may  well  be. predicated  of  the  case  of  the  other 
contestant,  namely,  that  of  decedent's  innocence  of  the  commission  of 
the  crime  of  bigamy,  and  that  of  the  legitimacy  of  the  child  which 
was  the  issue  of  the  Florida  marriage.  I  am  of  the  opinion  that  where, 
on  the  one  hand,  a  nonrarenujnial,  unwitnessed  marriage  is  relied  upon, 
attempted  to  be  established  by  repute  and  declarations  of  one  of  the 
parties  thereto  who  is  dead,  and,  on  the  other  hand,  a  later  formal 
ceremony  with  another  person  is  established  beyond  doubt,  fr<Mn  which 
issue  sprang,  the  court  should  not  be  hedged  with  presumptions,  but 
should  6ome  to  its  conclusions  by  weighing  the  evidence  and  giving 
effect  to  its  preponderance.  The  evidence  of  repute  to  establish  the 
Newarlc  marriage  was  mostly  given  by  casual  acquaintances  of  the  de- 
cedent who  saw  him  at  a  summer  hotel  between  the  years  1890  and 
1896.  It  was  shown  by  them  that  he  introduced  the  contestant  Baroux 
as  his  wife,  and  that  he  lived  with  her  as  his  wife.  One  of  these  wit- 
nesses was  visited  by  the  decedent  and  the  contestant  Baroux  in  New 
York  prior  to  the  year  1897.  Another  met  these  two  as  late  as  the 
year  1901,  while  walking  on  Eighth  avenue,  New  York  City.  It  was 
further  shown  that  this  contestant  and  the  testator  at  various  times  be- 
tween the  years  1890  and  1896  lived  together  as  man  and  wife  at  No. 
72  West  Thirty-Fifth  street,  New  York,  where  they  had  rooms.  It 
was  also  shown  by  another  witness  that  he  was  introduced  to  the  con- 
testant as  decedent's  wife  in  the  city  of  Paris  in  the  year  1895  or  1896. 

Aside  from  the  testimony  bearing  upon  the  question  of  repute,  the 
only  other  evidence  that  tended  to  establish  the  marriage  of  decedent 
with  the  contestant  Baroux  was  that  furnished  by  the  latter's  sister, 
who  swore  to  declarations  decedent  made  to  her  to  the  effect  that  he 
had  placed  a  ring  on  the  finger  of  Miss  Baroux  at  Newark  on  Decem- 
ber 24,  1889,  and  that  these  two  had  then  taken  themselves  for  man 
and  wife.  As  against  this  array  of  proofs,  it  was  shown  that  the 
witnesses  who  thus  testified  on  the  question  of  repute  were  not  the 
intimate  friends  of  the  decedent;  that,  so  far  as  concerned  these  inti- 
mate friends,  the  decedent  had  at  no  time  introduced  the  contestant 
Baroux  to  them  as  his  wife;  and  that  as  a  matter  of  fact  he  had  never 
even  brought  her  to  one  of  the  many  social  functions  participated  in 
by  these  friends  and  their  families,  but  had  come  to  them  alone. 

Setting  aside  the  declarations  of  the  decedent  testified  to  by  these 
friends  showing  the  relationship  between  him  and  Miss  Baroux  to 
have  been  meretricious  (since  were  may  be  some  doubt  as  to  their 
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admissibility  in  evidence),  jret  there  are  enough  facts  before  me  other- 
wise proved  to  lead  to  the  inevitable  conclusion  that  there  was  not  the 
slightest  belief  entertained  by  the  intimates  oi  the  decedent  that  he 
and  the  contestant  Baroux  were  actually  man  and  wife.  Furthermore, 
so  far  as  appears,  none  of  the  relatives  of  the  decedent  had  any  knowl- 
edge or  information  of  this  marriage,  the  existence  of  which,  it  is 
claimed,  continued  during  a  period  of  fourteen  or  fifteen  years.  Yet, 
as  to  the  formal  marriage,  celebrated  in  March,  1904,  five  months  be- 
fore his  death,  the  decedent  was  at  pains  in  the  month  of  May,  1904, 
to  invite  to  luncheon  a  friend  whom  he  had  known  for  30  years,  to- 
gether with  his  wife  and  daughter,  so  that  these  might  be  introduced 
to  the  contestant  Michel  as  tiie  wife  of  the  decedent  It  should  be 
further  noted  that,  with  the  exception  of  the  testimony  as  to  the 
casual  meeting  above  referred  to  in  the  year  1901,  no  substantial  or 
satisfactory  testimony  was  introduced  showing  that  the  decedent  and 
the  contestant  Baroux  lived  together  as  man  and  wife  subsequent  to 
the  year  1898.  Certainly  during  three  or  four  years  prior  to  decedent's 
deatii  she  conducted  a  business  of  her  own  under  her  maiden  name. 
No  explanation  of  any  kind  was  vouchsafed  why  the  chain  of  apparent 
matrimonisd  relationship  thus  came  to  a  sudden  ending. 

Our  courts  have  often  expressed  their  suspicion  upon  the  validi^ 
of  so-called  common-law  marris^es.  The  evidence  to  establish  such  a 
marriage  should  be  clear,  consistent,  and  convincing.  A  careful  analy- 
sis of  the  testimony  in  this  case  forces  the  conclusion  that  the  weight 
of  evidence  bears  against  the  contention  made  by  the  contestant 
Baroux.  The  evidence  of  her  sister  I  feel  compelled  to  reject  She 
naturally  is  biased  and  interested  in  the  success  of  her  sister's  conten- 
tion, and  her  testimony  is  incompatible  with  that  of  witnesses  whose 
credibility  cannot  be  ignored  or  disregarded. 

I  find  that  the  decedent's  marri^e  with  Aimee  Michel  was  a  valid 
one,  and  that  she  is  the  widow  of  the  decedent 


(58  Misc.  Rep.  884.) 

BWAIiM  T.  LTONS. 

(Gltj  Oonrt  of  New  Tork,  Bpedal  Tenn.   Uaj,  190a) 

B&mcpi'iow— flpppLEMENTABT  PBOCEEDmos— Thibd-Pabtt  Obdbb— VAOATina. 
Where  a  creditor  agreed  with  a  Jodgm^t  debtor  that  the  latter  sbotild 
give  notes  and  checks,  which,  when  [lald,  were  to  be  applied  on  the  credit- 
or's Judgment,  and  pending  suppl^ueDtary  proceedlngB  were  thereupon 
dlBconUnued,  so  long  aa  the  agreement  remains  unchanged  and  the 
debtor  folfllla  his  obligations,  a  third-party  order  in  supplementary  pro- 
ceedings. In  violation  of  the  agreement,  should  be  vacated. 

Action  by  Henry  V.  Swalm  against  Robert  T.  Lyons.  Application 
to  vacate  a  third-[»irty  order. 

Francis  Gilbert,  for  plaintiff. 
Phillips  &  Avery,  for  defendant. 

SCHMUCK,  J.  The  judgment  debtor  applies  to  the  court  to  vacate 
a  third-party  order,  obtains  in  the  customary  manner,  ascribing  his 
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reason  therefor  that  he  had  agreed  with  the  creditor  for  the  liquidation 
of  the  judgment  upon  which  the  said  order  was  obtained  and  has  not 
been  guilty  of  any  dereliction  with  respect  thereto.  The  motion  is 
strenuously  opposed;  the  creditor,  through  his  attorney,  with  whom 
all  dealings  with  the  debtor  were  had,  vehemently  denouncing  the 
application,  asserting  that  the  debtor  willfully  and  viciously  misrq>- 
resented  his  financial  condition  and  misled  him  into  making  the  agree- 
ment upon  which  the  debtor  relies. 

An  epitome  of  the  relations  subsisting  between  the  creditor  and  the 
debtor  will  conduce  to  a  proper  and  just  consideration  of  the  motion. 
On  January  23,  1908,  the  creditor  obtained  a  judgment  for  $773.18. 
On  March  6,  1908,  another  judgment  was  obtained  for  $776.77.  Nei- 
ther action  was  defended;  but,  before  either  action  was  commenced, 
the  debtor  had  transferred  his  property  to  a  corporation  created  for 
the  purpose  of  liquidating  his  debts.  On  March  7,  1908,  the  debtor 
was  examined  by  virtue  of  the  judgment  obtained  in  January.  It  ap- 
pears that  he  testified  that  he  had  no  property  and,  especially  interest- 
ing for  the  purpose  of  this  application,  no  bank  account.  After  one 
adjournment  and  considerable  discussion,  the  attorney  for  the  creditor 
(relying  upon  the  testimony  and  the  debtor's  expostulations  of  pe- 
cuniary embarrassment)  and  the  debtor  entered  into  an  agreement 
whereby  the  debtor  was  to  give  a  check  and  notes  falling  due  at  vari- 
ous penods  in  full  payment  of  both  judgments  and  the  creditor  to  with- 
hold all  action  under  the  proceedings  supplementary ;  and,  if  the  notes 
and  checks  were  paid,  the  motion  for  the  appointment  of  a  receiver 
was  to  be  withdrawn  and  the  proceedings  discontinued,  without  costs 
to  either  party.  The  agreement  was  dated  March  9,  1908.  After 
repeated  adjournments,  made  according  to  the  terms  of  the  agreement, 
the  debtor,  on  April  7,  1908,  by  direction  of  the  court,  was  compelled 
to  sign  his  testimony  adduced  in  the  supplementary  proceedings.  In 
the  interim  between  March  9,  1908,  and  April  17,  1908,  the  creditor, 
through  his  attorney,  discovering^  that  the  debtor  had  a  large  sum  of 
money  dmosited  in  tiie  bonk  with  which  he  testified  he  had  ceased 
dealing,  obtained  an  order  restraining  the  said  bank  from  paying  to 
the  debtor  any  part  of  the  money.  TJpon  the  solicitation  of  the  debtor 
this  order  was  vacated,  after  the  debtor  promised,  in  return  for  this 
consideration,  to  procure  an  assignment  of  a  large  parcel  of  realty 
of  which  his  wife  held  the  title.  The  transfer  was  never  effected,  be- 
cause of  the  refusal  of  the  debtor's  wife.  When  this  refusal  was  com- 
municated to  the  creditor's  attorney,  he,  having  lost  all  patience  with 
the  debtor,  obtained  an  order  to  examine  the  said  bank  under  liie  judg- 
ment obtained  on  March  6,  1908,  for  the  vacating  of  which  order  this 
motion  is  made. 

Accepting  as  true  the  version  of  the  creditor,  and  conceding  that 
the  claim  of  the  debtor  that  money  deposited  in  the  Metropolitan  Bank 
belonged  to  the  corporation  to  be  a  snare  and  subterfuge,  the  court  is 
reluctantly  compelled  to  admit  the  soundness  of  the  contention  that 
the  creditor  is  bound  by  the  agreement  of  March  9,  1908,  made  in  pay- 
ment of  both  judgments.  No  doubt  exists  in  the  mind  of  the  court 
that  the  debtor  presumed  ufXHi  the  sympathy  and  indulgence  of  the 
creditor,  and  that  he  intentionally  and  willfully  misstated  the  facts 
concerning  his  bank  account;  for  on  pages  7,  8,  and  9  of  his  sworn 
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testimony  he  denies  having  a  bank  account,  the  contrary  being  clearly 
established  by  the  report  of  the  bank.  There  can  be  no  question  that 
the  conduct  of  the  creditor  was  kind,  indulgent,  and  sympathetic,  and 
no  dispute  that  that  of  the  debtor  was  vicious,  deceitful,  and  replete 
with  chicanery.  Nevertheless,  an  impartial  consideration  of  this  ap- 
plication requires  that  due  importance  be  given  the  agreement  of 
March  9th,  and  that  it  be  considered,  so  long  as  it  remains  unabrogat- 
ed, as  controlling  the  relation  and  action  of  me  creditor  and  the  debtor. 
By  its  terms  it  states  that  it  is  in  payment  of  both  judgments;  and  so 
kmg  as  the  debtor  fulfills  the  obligations  thereof  it  would  be  unjust 
to  permit  the  creditor  to  take  any  action  based  upon  those  judgments. 

"nie  court  is  not  called  upon  to  decide  the  reprehensibility  of  the 
debtor's  conduct,  nor  will  the  court  permit  his  sympathy  for  the  cred- 
itor to  outweigh  his  judgment.  Therefore,  although  recognizing  that 
the  creditor  was  misled  by  the  obsequious  lamooitations  of  the  debtor^ 
untruthful,  yet  withal  sympathy  exciting  by  reason  of  their  seemii^ 
sincerity,  the  court,  regretting  his  inability  to  assist  the  creditor,  re- 
luctantly grants  the  motion. 

Motion  granted. 

<80  Misc.  Eep.  887.) 

SUMBiBRFISLD  v.  OOLDSTSIN  et  al 

(City  Court  of  New  Toric,  Special  Term.  May,  190&) 

1.  BxEotmoN— Pbopcbtt  SuBJiar. 

Aa  a  bank  does  not  keep  specific  money  deposited,  but  merely  promises 
to  favor  any  demand  made  upon  It  by  the  depoaltor.  It  Is  not  subject  to 
levy  under  execution. 

S.  EUm — Sttfflkuzntabt  Pboceedirgb. 

An  order,  under  Code  Civ.  Proc.  i  2436,  reqnlring  a  Jndgment  debtor  to 
apply  moneys  deposited  In  the  bank  to  satisfy  an  execntl<m.  Is  proper. 

Action  by  Maurice  Summerfield  against  Philip  Goldstein  and  Louis 
Donbrowsky.  Judgment  for  plaintiff.  Motion  in  su{^ementary  pro- 
ceedings denied. 

Moses  H.  Rothstein,  for  judgment  creditor, 
Horace  London,  for  judgment  debtors. 

SCHMUCK,  J.  In  order  to  entitle  a  judgment  creditor  to  the  ad- 
vantages of  section  2436  of  the  Code  of  Civil  Procedure  it  must  be 
clearly  established  that  the  judgment  debtor  has  property  which  he  un- 
justly refuses  to  apply  toward  satisfying  the  judgment.  If  the  prop- 
erty can  be  reached  by  a  levy,  the  debtor  is  not  required  to  turn  over 
the  property.  The  provisions  of  section  2436  should  only  be  used  to 
succor  a  judgment  creditor  where  it  is  satisfactorily  shown  that  the 
debtor  has  property  not  subject  to  levy  or  which  is  so  kept  by  the 
debtor  that  it  cannot  be  identified  and  by  the  exercise  of  reasonable 
diligence  reached  by  execution.  Garcia  v.  Morris,  51  Misc.  Rep.  592, 
101  N.  Y.  Supp.  253 ;  Carbonating  Co.  v.  Bennett,  66  Misc.  Rep.  47, 
105  N.  Y.  Supp.  1062. 

The  questicm  arises:  Is  money  deposited  in  bank  of  such  nature 
that  it  is  exempt  from  levy?  As  the  banking  institution  does  not  keep 
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the  specific  money  deposited,  but  merely  promises  to  favor  any  demand 
made  upon  it  by  the  depositor,  the  property  in  this  case,  money  on  de- 
posit, would  not  appear  to  be  of  such  kind  as  may  be  reached  by  a 
levy.  The  moving  papers,  therefore,  in  this  respect  conform  with  the 
provisions  of  the  Code. 

The  objection  that  the  judgment  creditor  failed  to  give  the  judgment 
creditor  three  days'  notice,  specifically  referring  to  rule  16,  is  inefiec' 
tive,  as  rule  16  does  not  apply. 

Motion  denied. 


m  MlBC  Rep.  416.) 

WRIGHT  V.  FAROO. 
(City  Gonrt  cl  New  Tork.  Spedal  Term.  Uaj,  190&) 

1.  FsnrozFAi.  AND  Aasnr— AUTH0BIT7  or  Agent. 

Where  an  express  compaDy  was  requested  by  plaintiff  to  tranaport  a 
trunk  from  her  residence,  and  plaintiff's  maid  was  given  authori^  to 
deliver  the  trunk,  ihe  had  power  to  sUpnlate  the  terms  of  the  contract 

2.  Cabbiebs— Etxpuas  Cohpant— LnciriNa  LiABiLrrr. 

At  the  time  of  the  delivery  of  a  trunk  to  an  express  company  It  l^t 
a  receipt  with  plalntUTs  maid,  limiting  defendant's  liability  for  loss  of 
the  trunk  to  $50.  Plaintiff  sued  for  nondellTery  of  the  trunk,  and  did 
not  offer  the  receipt  In  evidence,  nor  claim  under  It  Held,  that  proof 
by  defendant  of  the  receipt,  without  advice  as  to  Its  nature  or  proof  of 
an  opportunity  to  Inspect  the  paper  by  one  capable  of  understanding  It, 
did  not  establish  a  contract  limiting  defendant's  liability  to  ^0. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  d.  Carriers,  H  681- 
606.] 

Action  by  Bertha  Wright  against  James  C.  Fargo,  as  president  of 
the  American  Express  Company.  Verdict  for  plamtiff.  Motion  for 
new  trial,  and  to  set  aside  verdict,  denied. 

John  C.  Toole,  for  plaintiff. 
Joseph  W.  Welsh,  for  defendant 

SCHMUCK,  J.  The  failure  of  the  jury  to  limit  the  verdict  to  $60, 
defendant  contends,  casts  grave  doubt  upon  the  validi^  of  thdr  de- 
termination of  this  issue.  It  is  submitted  that  upon  the  evidence  tlw 
defendant  cannot  be  charged  with  a  greater  liability  for  the  loss  or 
failure  to  deliver  the  plaintiff's  trunk  than  $50 ;  defendant  maintaining 
that  the  receipt  left  with  the  plaintiff's  maid  must,  under  the  circum- 
stances, be  construed  as  controlling  and  defining  the  rights  of  the  plain- 
tiff and  defendant,  and  as  limiting  the  liability  of  the  defendant  to  $50. 

The  uncontradicted  testimony  indicates  that  plaintiff  requested  de- 
fendant to  transport  her  trunk  from  her  residence  in  the  city  of  Sara- 
tc^,  that  in  a>mpliance  with  that  request  defendant  called  at  plain- 
tiff's residence  and  received  the  trunk  from  plauitiff's  maid,  and  that 
the  trunk  was  never  delivered.  Defendant  submits  that,  inasmuch  as 
a  receipt  was  left  with  the  plaintiff's  maid  wherein  was  incorporated 
a  limitation  of  defendant's  liability  for  the  loss  or  failure  to  deliver, 
the  rights  of  tfie  parties  are  controlled  by  the  said  receipt  or  contract, 
and  in  consequence  the  verdict  should  be  reduced  to  $50  or  set  aside. 
The  plaintiff,  however,  denies  the  sotmdness  of  such  contention,  and 
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asserts  that,  as  plaintiff  has  based  her  claim  upon  the  common-law 
liability  of  the  carrier,  and  not  upon  the  relation  cre&ted  by  the  receipt 
the  verdict  of  the  jury  should  be  sustained. 

We  are  thus  brought  to  the  consideration  of  the  questions:  First. 
Was  the  maid  who  received  the  receipt  empowered  to  bind  the  plain- 
tiff? Second.  Were  the  circumstances  under  which  the  receipt  was 
delivered  sufficient  to  warrant  assuming,  as  a  matter  of  law,  the  ex- 
istence of  the  necessary  aggregatio  mentium  ? 

As  to  the  first  question,  no  difficulty  need  be  experienced,  as  the 
answer  is  readily  discovered  in  Addoms  v.  Weir,  56  Misc.  Rep.  487, 
108  N.  Y.  Supp.  146,  where  it  is  held  that  the  authority  to  deliver  car- 
ried with  it  the  power  to  stipulate  the  terms  of  the  contract,  unless 
the  contrary  is  brought  expressly  to  the  knowledge  of  the  carrier. 

We  are  now  brought  to  the  consideration  of  the  second  question, 
whether  the  circumstances  did  not,  as  a  matter  of  law,  justify  the 
contention  of  the  defendant  that  a  verdict  should  have  been  directed 
for  plaintiff  for  $50.  Had  the  plaintiff  introduced  the  receipt  wherein 
the  limitation  of  defendant's  liability  is  incorporated,  the  contention 
that  it  was  error  to  submit  to  the  jury  as  a  question  of  fact  the 
(Question  whether  or  not  the  receipt  was  the  contract  beween  the  par- 
ties would  be  irresistible,  as  the  plaintiff  would  have  been  bound  by 
the  stipulation  therein  contained.  Springer  v.  Westcott,  78  Hun,  365, 
29  N.  Y.  Supp.  149;  Bernstein  v.  Weir,  40  Misc.  Rep.  635,  83  N.  Y. 
Supp.  48.  But  plaintiff  refused  to  recognize  the  receipt  as  controlling, 
and  denied  that  she  predicated  her  cause  upon  any  other  ground  than 
the  common-law  liability  of  the  defendant.  To  have  deprived  the 
jury  of  dominion  to  pass  upon  this  question,  and  to  arbitrarily  declare 
the  mere  delivery  of  the  receipt  as  creating  a  contract,  would  be  a  total 
destruction  of  the  proud  bcKist  that  the  law  is  based  on  common  sense. 
Mere  delivery,  without  warning  or  advice  of  the  nature  of  the  paper, 
unless  a  reasonable  opportunity  be  afforded  to  inspect  the  paper  by 
one  capable  of  understanding  its  contents,  creates  little  semblance  of 
a  contract.  Engberman  v.  North  German  Lloyd  SS.  Co.  (Sup.)  84  N. 
Y.  Supp.  201. 

Whether  a  reasonable  opportunity  has  been  afforded  the  authorized 
representative  of  the  plaintiff  to  inspect  the  receipt  Is  a  question  of 
fact,  which  the  jury  resolved  in  plaintiff's  favor ;  and  no  reason-  ap- 
pears, after  a  careful  inspection  of  the  testimony  of  the  maid,  Maggie 
Hagan,  and  the  defendant's  servant.  Christian  Enders,  warranting  a 
setting  aside  of  their  resolution  of  the  question.  The  case  at  bar  is 
clearly  distinguishable  from  the  Addoms  Case,  in  that  the  plaintiff 
does  not  endeavor  to  support  her  action  by  the  receipt.  It  would  be  a 
hardship  and  injustice  to  extend  the  doctrine  that  the  receq}t  Is  con- 
trolling to  the  class  to  which  the  case  at  bar  belongs. 

Moti(»i  to  set  aside  verdict,  and  for  a  new  trial,  dented. 

Motion  denied. 
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BOHREIBER  t.  DRY  DOCK  SAVINGS  INSTITUTION  et  flL 

(City  Court  of  New  York,  Special  Term.   Mar»  190a) 

1.  JuBT— BQurrr  Cases. 

Where  plaintiff  brings  an  action  at  law  In  the  dty  Court,  bnt  by  In- 
tai>leader  proceedings,  under  Code  dr.  Proa  |  S3XK  It  becomes  an  equita- 
ble one^  tt  Is  triable  without  a  Jury  at  any  ^lal  Term  what  r^olarly 
reached  on  the  calendar. 

2.  Tbiai,— Gaxendab— Fbetbberces. 

Rule  19  of  the  City  Conrt,  giving  a  preference  to  all  equity  cases.  Is  not 
applicable  when  an  action  at  law  has  become  an  equitable  one  by  In^^ 
pleader  proceedings,  under  Code  Civ.  Proc.  |  820. 

Action  by  William  Schreiber  against  the  Dry  Dock  Savings  Insti- 
tution and  others.'  Motion  for  a  preference  denied. 

Fischer  &  Rosenbaum,  for  plaintiff. 

Frank  M.  Tichenor,  for  defendant  Dry  Dock  Savings  Institution. 
.  Boskowitz  &  Levy,  for  defendant  Kaiser. 
House,  Grossman  &  Vorhaus,  for  defendant  Freeman. 
Fromme  Bros.^  for  defendant  Fronune. 

DELEHANTY,  T.  By  reason  of  proceedings  taken  pursuant  to 
section  820,  Code  of  Civil  Procedure,  this  action,  originally  one  at  law, 
has  become  equitable  in  nature  and  is  now  triable  by  the  court,  as 
neither  party  thereto  has  a  right  to  a  jury  trial.  Clark  v.  Mosher,  107 
N.  Y.  118,  14  N.  E.  96,  1  Am.  St.  Rep.  798. 

It  is  not  claimed  that  this  court  has,  by  virtue  of  the  interpleader 
granted  herein,  lost  jurisdiction  of  the  subject  of  the  action;  nor 
could  it  well  be,  in  view  of  the  decision  of  the  Appellate  Term  in 
Krugman  v.  Hanover  Fire  Ins.  Co.,  46  Misc.  Rep.  346,  90  N.  Y.  Supp. 
448,  where  it  is  directly  held  that  this  court  not  only  has  power  to 
grant  an  order  of  interpleader,  but  thereafter  to  try  the  cause  without 
a  jury.  But  the  question  presented  is  whether,  under  rule  19  of  this 
court,  this  cause,  in  view  of  the  circumstances,  is  one  which  must  be 
tried  in  part  4  thereof.  I  think  not.  It  has  never  been  held  that  this 
rule  applies  to  actions  at  law  which  subsequently,  by  reason  of  pro- 
ceedings taken  pnder  section  880  of  the  Code,  became  equitable.  This 
action,  in  my  opinion,  can  be  tried  at  any  of  the  Trial  Terms  of  this 
court  when  regularly  reached  in  its  order  upon  the  calendar.  It  should 
not  be  preferred  over  the  numerous  other  cases  upon  Uie  calendar,  un- 
less entitled  thereto  under  section  791  of  the  Code. 

As  this  case  reaches  me  for  trial  upon  the  theory  that  it  is  entitled 
to  a  preference  under  said  rule  19,  all  equity  cases  having  been  trans- 
ferred from  part  4  to  parts  6  and  7  for  trial,  I  am  constrained  by  reason 
of  the  foregoing  to  deny  the  application  of  plaintiff  to  restore  the  same 
to  the  day  calendar  of  part  7 ;  it  having  been  sent  by  me  to  the  general 
caloidar  when  originally  called  for  trial  on  April  37,  1908.  If  by 
the  order  of  interpleader  the  original  defendant  herein  has  been  dis- 
charged and  the  sole  defendants  are  executors,  then  he  may  have  a 
preference  and  a  speedy  triaL 

Ordered  accordingly. 
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STE7BNS  et  aL  T.  SMITB. 
KStyoga  CSoimty  Oonrt  August  8,  19070 

1.  Monet  Paid— Action  to  Recover— Evidence. 

Where  tbe  owner  bad  paid  the  contractor  all  that  was  due  him  under 
the  contract  when  tbe  lattw  abandtned  the  work,  the  owner  not  being 
authorized  by  the  contract  to  complete  the  work,  money  paid  by  the  owner 
to  satisfy  itais  claimed  by  third  persons  for  work  done  for  the  contractor 
before  abandoning  tbe  contract  cannot  be  recovered  from  the  contractor, 
as  the  owner  was  not  bound  to  pay  sn<^  dalma;*  and  there  was  nothing 
to  which  a  lien  could  attach. 

2.  Saius 

The  owner,  to  recover  money  paid  to  satisfy  Hens  of  subcontractors 
where  the  con^ctor  abandoned  the  work,  must  show  tbe  amount  due 
the  principal  contractor  when  he  abandoned  the  work,  tbe  amount  and 
value  of  the  work  done  by  the  lienors,  and  a  valid  lien  on  his  premises 
by  such  lienors  for  the  value  of  the  work  performed. 

Appeal  from  City  Court  of  Auburn. 

Action  by  H.  L-  Stevens  and  another  against  Joseph  Smith.  Frtmi 
a  judgment  for  plaintiffs,  both  parties  appeal.  Reversed,  and  new 
trial  ordered. 

Albert  H.  Clark  and  Harry  T.  Dayton,  for  plaintiffs. 
Lynn  H.  Keeler,  for  defendant. 

GREENFIELD,  J.  The  action  was  to  recover  damages  for  a  breach 
of  a  contract  to  build  a  cellar  wall  under,  and  make  certain  repairs  to» 
plaintiffs'  dwelling  house.  The  agreement  was  in  writing,  and  the 
trial  court  found  mat  the  defendant  had  failed  to  keep  and  perform  it, 
and  that  the  plaintiffs  were  entitled  to  recover  damages  therefor.  No 
good  reason  has  been  advanced  why  the  question  as  to  which  party 
was  at  fault}  in  that  respect,  was  not  properly  disposed  of  by  the  trial 
court. 

As  to  the  measure  and  amount  of  damages,  however,  a  serious  ques- 
tion is  presented.  The  plaintiffs  were  allowed  to  show,  against  defend- 
ant's objection,  what  they  paid  to  certain  persons  who  had,  it  was  al- 
leged, performed  labor  for  defendant  in  and  about  the  work  before 
defendant  abandoned  it,  and  who  had,  it  was  alleged,  asserted  and 
filed  mechanics'  liens  against  plaintiffs'  premises  therefor,  after  such 
abandonment.  If  defendant  had  been  paid  by  plaintiffs  all  ^at  was  due 
him  under  the  conb'act,  as  the  plaintiffs  alleged,  and  the  defendant 
had  thereupon  refused  to  proceed  further  with  the  work,  then  there 
was  nothing  upon  which  a  lien  could  attach,  and  any  allowance  to 
plaintiffs  for  having  paid  it  is  contrary  to  and  unsupported  by  the  evi- 
dence. The  case  of  Van  Clief  v.  Van  Vechten,  130  N.  Y.  571,  29  N. 
£.  1017,  seems  to  be  quite  conclusive  of  that  question: 

"If  nothing  la  due  to  the  contractor  pursuant  to  the  contract  when  the  lien 
Is  filed,  and  he  abandons  the  undertaking  without  Just  cause,  but  the  owner 
completes  the  building  according  to  the  contract  and  under  a  provision  thereof 
permitting  It,  the  Hen  atlacbes  to  the  extent  of  the  difference  between  the 
cost  of  completion  and  the  amount  unpaid  when  the  11^  was  filed."  Id. 

"Bat  when,  as  in  this  case,  *  *  *  be  wholly  abandons  It,  *  *  *  his 
right  to  recovery  depends  upon  performance  of  his  contract"  Id. 
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"We  think  nothing  was  due  upon  the  contract  when  the  lien  was  filed,  and 

that  the  Judgment  cannot  be  supported  on  that  ground."  Id. 

"The  owner,  however,  although  under  no  obligations  to  do  so,  completed  the 
buUding  himself  according  to  the  contract,  which  thus  continued  operations 
through  her  action.  After  the  contractor  refused  to  proceed  she  performed 
the  contract  for  bim,  as  It  expressly  permitted  her  to  do." 

The  contract  in  the  case  at  bar  contains  no  such  provision,  and  it 
follows  that  nothing  was  due  the  defendant  to  which  a  lien  could  at- 
tach, that  plaintiffs  were  under  no  obligation  to  pay  defendant's  work- 
men, and  in  the  absence  of  a  request  to  do  so  cannot  recover  the 
amounts  so  paid  of  defendant. 

Assuming,  however,  that  something  more  was  due  the  defendant,  it 
was  incumbent  upon  plaintiff  to  show:  (1)  The  amount  which  was  so 
due  him.  (2)  The  amount  and  value  of  the  work  done  by  the  lienors. 
(3)  A  valid  Ilea  upon  his  premises  for  the  value  or  ag^reed  price  of 
such  work.  He  failed  to  establish  any  of  these  necessary  prerequisites 
by  competent  evidence;  his  position  being  that  nothing  was  due  de- 
fendant from  him  at  any  time.  No  proof  whatever  was  given  of  the 
amounts  actually  due  the  alleged  lienors,  and  the  only  proof  of  the 
lien  itself  was  plaintiff's  statement  that  he  had  seen  one  in  the  clerk's 
office  and  an  alleged  copy,  from  which  he  refreshed  his  recollection 
of  the  amounts  paid,  neither  of  which  was  introduced  in  evidence. 
This  hardly  furnished  a  1^1  foundation  for  plaintiff's  testimony  that 
he  paid  to  Mr.  Avery  $34.63  for  men  who  had  the  liens,  $5  to  Mr. 
Whelan  as  attorney  for  other  alleged  lienors,  and  $15  to  Servo  Gor- 
dano,  "who  had  a  judgment,"  The  proof  was  presumably  prejudicial 
to  the  defendant,  and  but  for  its  reception  the  defendant  would,  evi- 
dently, have  had  judgment  against  the  plaintiff. 

Counsel  for  both  parties  have  filed  elaborate  briefs,  wherein  many 
other  questions  are  discussed  with  commendable  thoroughness;  but, 
inasmuch  as  the  judgment  must  be  reversed  upon  the  grounds  stated, 
I  do  not  deem  it  necessary  to  refer  to  them.  Under  all  of  the  cir- 
cumstances, the  judgment  should  be  reversed,  and  a  new  trial  ordered 
before  the  City  Court,  to  be  held  by  the  city  judge,  with  costs  of  this 
appeal  to  the  defendant  appellant  to  abide  event.  Manheim  v.  Seitz, 
21  App.  Div.  16,  47  N.  Y.  Supp.  282 ;  Lynch  v.  S.  L.  &  B.  Ry.,  73 
App.  Div.  95,  76  N.  Y.  Supp.  368;  Hartmann  v.  Hoffman,  65  App. 
Div.  443,  n  N.  Y.  Supp.  982 ;  Id.,  76  App.  Div.  449,  78  N.  Y,  Supp. 
796.  with  note,  12  N.  Y.  Ann.  Cas,  124.  The  order  for  a  new  trial, 
specifying  the  date  thereof,  may  be  settled  upon  two  days'  notice. 

Judgment  for  plaintiffs  reversed,  and  new  trial  ordered. 


<50  Misc.  Bep.  347.) 

PEOPIiH  T.  ROCHESTER  RT.  &  LIGHT  00. 

(Monroe  Connty  Ck>urt   M&j,  190a) 

COBPOBATIOIf S  —  CBIUINAI.  RfSPONSIBIZJTr— "MAnSUVOHm  IN  BlOORD  Db- 
OBEE"— "HOIIIOIDB"— * 'Pebbok  . " 

Pen.  Code,  I  179,  defines  homicide  as  the  killing  of  one  hnman  being 
by  the  act,  procurement,  or  omission  of  another,  and  manslanghtm  is 
defined  to  be  one  of  the  different  kinds  of  homicide.  Manslaughter  In 
the  second  degree  Is  defined  to  be  a  homicide  without  design  to  effect 
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Aeatb,  committed  hy  a  person  committing  or  attempting  to  commit  a  trea- 
paaa  or  other  loraBlon  of  a  private  rigbt  not  amomitii^  to  a  crime,  or  In 
tbe  heat  of  paesfon,  or  due  to  any  act,  procurement,  or  culpable  negli- 
gence of  any  person,  which  does  not  constitute  the  crime  of  murder,  or 
manslans^ter  In  the  first  degree.  The  statutory  construction  law  pro- 
Tides  that  the  term  "person"  Includes  a  corporation,  except  where  the 
context  or  other  provisions  of  law  Indicate  otherwise.  Held,  that  as 
homicide  is  tbe  killing  of  one  human  being  by  another  human  being,  and 
as  manslaughter  1b  one  kind  of  homicide,  a  corporation  cannot  commit 
ttiat  crime,  and  that  the  term  *^>eTBon"  as  used  In  ttie  definition  of  man- 
■laiq^ter  In  the  womd  d^ree  refers  to  a  *^tnra1  person"  only. 

EBkL  Note. — For  other  deflnltlons,  see  Words  and  Phrases,  vol.  4,  pp. 
883&-^340:  vol.  S,  p.  7980;  vol.  6,  pp.  433S-1342;  vol.  8,  p.  7716;  vol.  tt, 
pp.  6322-^335;  vol.  8,  p.  7752.] 

The  Rochester  Railway  &  Light  Company  was  indicted  for  man- 
slaughter in  the  second  degree.  Demurrer  to  the  indictment  sustained, 
and  judgment  directed  for  defendant 

Charles  B.  Bechtold,  Asst  Dist.  Atty.,  for  the  People. 
Daniel  M.  Beach,  for  defendant 

BARHITE,  J.  The  defendant  was  indicted  by  the  grand  jury  for 
the  crime  of  manslaughter  in  tiie  second  degree ;  it  being  alleged  that 
one  Ernie  Oppenheimer  was  killed  by  the  culpable  negligence  of  the 
defendant,  the  particulars  of  the  charge  being  that  a  water  heater  was 
installed  in  the  home  of  the  deceased  by  the  defendant,  and  that  a 
proper  vent  to  the  open  air  from  the  heater  for  the  escape  of  ob- 
noxious and  dangerous  gases  was  not  provided,  and  that  the  gases 
furnished  by  the  defendant  for  use  in  the  heater  were  of  a  kind  dan- 
gerous to  human  life  and  heahh. 

Tbe  defendant  is  a  corporation,  and  the  sole  question  presented  for 
the  a>nsideration  of  the  court  is  whether  a  corporaticm  can  commit  the 
crime  of  manslaughter.  The  claim  is  made  that  the  definition  of  that 
crime  in  the  Penal  Code  necessarily  excludes  an  artificial  being,  exist- 
ing only  by  permission  of  law,  from  the  operation  of  the  statute,  and, 
further,  that  the  crime  of  manslaughter  is  of  such  a  character  that  a 
corporation  cannot  be  guilty  of  committing  it.  The  question  is  exceed- 
ingly important  and  is  one  of  difficulty,  not  alone  on  account  of  the 
lanpfuage  used  in  the  Code,  but  because,  so  far  as  the  briefs  of  counsel 
indicate  or  personal  research  discloses,  the  courts  of  this  state  furnish 
no  precedent.  Homicide  is  defined  in  Pen.  Code,  §  179,  as  "the  kill- 
ing of  one  human  being  by  the  act,  procurement  or  omission  of  an- 
omer."  Homicide  is  further  defined  to  be  either:  First,  murder;  sec- 
ond, manslaughter;  third,  excusable  hcanicide;  or,  fourth,  justifiable 
homicide.  Manslaughter  is  one  of  the  different  kinds  of  homicide. 
If  homicide  is  the  killing  of  one  htunan  bein^  by  another  "himian  be- 
ing," and  manslaughter  is  one  land  of  homicide,  then  onl^  a  human 
being  can  commit  that  crime.  Obviously  a  corporation  is  not,  and 
cannot  be,  a  human  being.  If  the  words  quoted  were  the  only  ones 
that  need  construction,  the  task  would  be  simple;  but  Pen.  Code,  § 
193,  in  defining  manslaughter,  uses  the  term  "person"  and  not  "human 
being."  This  is  the  definition : 
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"Sndi  bomldde  Is  manslaughter  in  the  seoond  degree  when  committed  with- 
out a  design  to  effect  death  either: 

"(1)  By  a  person  committing  or  attempting  to  commit,  etc^  or 

"(2)  In  the  heat  of  passion,  etc,  or 

B7  any  act,  procurement  or  cnlpable  negligence  of  kdj  person  which, 
according  to  ibe  proTlsions  of  this  chapter,  does  not  constitute  the  crime  of 
murder  in  the  first  or  sectrnd  degree  nor  manslau^ter  In  the  flist  d^n^" 

The  indictment  is  based  upon  the  third  subdivision,  and  the  learned 
district  attorney  contends  that  the  word  "person"  must  have  its  usual 
broad  legal  signification,  and  must,  therefore,  include  not  only  natural, 
but  artificial,  beings.  If  his  contenticm  is  correct,  the  indictment  is 
justified. 

When  we  consider  the  active  part  which  corporations  take  in  the 
affairs  of  the  community,  and  how  largely  the  great  business  enter- 
prises of  the  day  are  owned  and  controlled  by  these  legal  but  artificial 
beings,  and  how  often  the  agents  and  employes  of  such  corporation  are 
charged  with  crime  and  indicted  for  acts  which  result  in  the  death 
of  human  beings  and  committed  while  engaged  in  the  business  of  the 
corporation,  it  is  significant  that  the  district  attorney  and  courts  of 
this  state  charged  with  the  interpretation  of  the  cnminaJ  law  have 
not  seen  fit  to  lay  the  crime  directly  at  the  door  of  the  corporati<m 
itself,  but  have  apparently  assumed  that  they  were  not  chargeable  with 
crimes  which  include  the  element  of  violence  to  the  person.  In  con- 
struing the  law  under  consideration,  it  should  be  remembered  that  the 
different  sections  of  the  Penal  Code  are  to  be  construed  together  and 
effect  given  to  each,  if  possible. 

In  People  v.  Moran,  123  N.  Y.  254,  25  N.  E.  412,  10  L.  R.  A.  109, 
20  Am.  St  Rep.  732,  the  court,  in  referring  to  the  enactment  of  the 
Penal  Code,  says : 

'The  design  was  to  codify  the  criminal  laws  of  the  state  and  embrace  them 
all  in  a  single  enactment  under  a  uniform  system." 

In  Smith  v.  People,  47  N.  Y.  330,  we  find  this  language: 

"One  part  of  an  act  of  the  Legislature  may  be  refrared  to  in  aid  of  tbe 
Interpretation  ef  other  parts  of  the  same  act" 

And,  again: 

"Statutes  enacted  at  the  same  session  of  the  Leglslatare  should  receive 
constmctloD,  If  possible,  which  will  give  effect  to  each.  *  *  •  Bach  Is  sup* 
posed  to  speak  the  mind  of  tbe  same  Lei^atnre,  and  the  words  used  in  each 
should  be  qualified  and  restricted.  If  necessary,  In  their  construction  and  ef- 
fect, so  as  to  give  validity  and  ^ect  to  every  other  act  passed  at  tbe  same 
session." 

We  should  also  bear  in  mind  that  familiar  principle  that  penal  stat- 
utes are  to  be  strictly  construed — not  so  strictly  as  to  do  violence  to 
the  intention  of  the  legislation,  which  is  the  main  thing  to  be  followed; 
but  the  alleged  guilty  person  should  have  the  benefit  of  the  doubt 
Juries  in  criminal  actions  are  chai^d  that  they  must  not  convict  tmless 
the  evidence  convinces  them,  beycuid  a  reasonable  doubt,  of  the  guilt 
of  the  defendant.  Consistency  requires  that  the  same  rule  should  be 
followed  in  the  interpretation  of  the  criminal  law.  To  use  the  lan- 
guage of  the  court  in  Matter  of  McNulty,  77  Cal.  164,  19  Pac  237, 
11  Am.  St  Rep.  257: 
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"GoDstrcctiTe  crimes — crimes  ballt  up  by  courts  with  the  aid  of  InferenceB. 
implication,  and  strained  Interpretation — are  repugnant  to  the  spirit  and  let- 
ter of  Engli&b  and  American  criminal  law." 

Under  the  foregoing  principle,  how  should  the  law  defining  man- 
slaughter in  the  second  degree  be  construed  ?  The  statutory  construc- 
tion law  provides  that  the  term  "person"  includes  a  corporation;  but 
not  where  "the  context  of  the  language  construed,  or  other  provisions 
of  law  indicate  that  a  different  meaning  or  application  was  intended." 
Under  the  Code  one  cannot  commit  the  crime  of  manslaughter  unless 
he  also  is  guilty  of  homicide.  "Homicide"  is  the  general  term;  "man- 
slaughter" the  specific  term.  The  greater  includes  the  less.  If  we 
restrict  the  meaning  of  the  term  "any  person,"  as  used  in  the  defini- 
tion of  manslaughter  in  the  second  degree,  and  say  that  it  refers  to  a 
"natural  person/'  then  the  definition  of  homicide  and  manslaughter 
are  consistent  and  harmonious.  If,  however,  we  hold  that  the  term 
"any  person"  must  have  its  broadest  definition  and  includes  corpora- 
tions, then  the  defendant  here  is  charged  with  committing  man- 
slaughter, which  is  one  kind  of  homicide ;  but  it  is  incaT}able  of  commit- 
ing  any  kind  of  homicide  because,  under  the  definition,  corporations 
are  incapable  of  committing  that  crime.  We  certainly  cannot  violate 
all  the  rules  of  construction  of  the  English  language  and  say  that  the  • 
word  "another,"  in  the  definition  of  homicide,  does  not  refer  to  the 
term  'Tiuman  being,"  but  to  any  word  we  may  choose  to  place  after  it. 
An  examination  of  the  other  sections  of  the  Code,  which  enumerate 
the  various  acts  which  constitute  murder  in  one  of  its  degrees,  or  man- 
slaughter in  one  of  its  degrees,  shows  that  the  word  "person"  is  fre- 
quently used  in  such  connection;  that  it  can  only  refer  to  a  natural 
person.  For  illustration,  a  person  who  willfully  interferes  with  a  rail- 
road track,  and  thereby  causes  the  death  of  a  human  being,  is  guilty 
of  murder  in  the  first  degree.  Section  183a.  Pen.  Code.  A  person 
who  fights  a  duel  and  causes  the  death  of  another  person  is  guilty  of 
murder  in  the  second  degree.  Section  185.  A  person  who  kills  anoth- 
er in  the  heat  of  passion  is  guil^  of  manslaughter.  Section  189.  In 
some  of  these  sections  the  victim  of  the  crime  is  referred  to  as  a 
"person,"  meaning  necessarily  a  natural  person. 

The  Criminal  Code  of  Canada  is  almost  identical  with  the  Penal 
Code  of  this  state  in  its  definition  of  homicide  and  manslaughter.  Sec- 
tion 218  of  the  Criminal  Code  of  that  province  says:  "Homicide  is 
the  killing  of  a  human  being  by  another,  directly  or  indirectly,  by  any 
means  whatsoever."  Section  220  provides:  "Homicide  may  be  either 
culpable  or  not  culpable.  Culpable  homicide  is  either  murder  or  man- 
slaughter." In  Queen  v.  Union  Colliery  Co.,  8  Can.  C.  C.  623,  we  find 
the  Code  construed  in  these  words : 

**Ab  section  2S0  defines  'manelane^ter,*  to  be  culpable  bomlclde  not  amount- 
ing to  murder,  and  section  218  defines  'homicide'  to  be  the  killing  of  a  human 
being  by  another,  a  corporation  cannot  be  convicted  of  such  an  offense." 

In  Queen  v.  Great  West  Laundry  Co.,  3  Can.  C.  C  614,  the  defend- 
ant was  indicted  for  manslaughter  in  causing  the  death  of  one  of  its 
employes  by  failing  to  properly  protect  its  machines.  The  court,  in 
considering  a  demurrer,  uses  this  language: 
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"The  opinion  I  have  come  to  after  consldvratlon  is  that  there  is  no  aathori^ 
that  would  Justify  me  In  holding  that  an  Indictment  will  lie  against  a  cor- 
poration for  manslaughter." 

Leavitig  the  domain  of  interpretation  of  a  i»rticular  statute,  let  us 
examine  the  question  whether,  as  a  general  proposition  of  law,  cor- 
porations are  subject  to  indictment  for  crimes.  In  tlie  earlier  days 
of  judicial  opinion  this  question  was  generally  answered  in  the  nega- 
tive. Gradually,  however,  as  corporations  began  to  take  so  important 
a  part  in  the  affairs  of  civilized  mankind,  the  former  rule  was  relaxed 
to  meet  the  justice  and  the  necessities  of  the  situation,  until,  at  tlie 
present  time,  it  is  quite  generally  conceded  as  a  legal  proposition  that 
corporations  are  suhject  to  the  criminal  laws  the  same  as  individuals, 
except  for  those  crimes  which  involve  the  mental  element  or  the  dfr- 
ment  of  personal  violence  to  the  victim.  Indeed,  in  these  latter  classes 
of  cases  there  are  intimations  from  judicial  sources  that  corporations 
should  be  held  to  the  same  strict  accountability  as  natural  persons, 
although  such  decisions,  so  far  as  we  can  ascertain,  have  never  been, 
actually  made. 

In  Clark  on  Corporations,  2  coL  199  (a  book  dated  as  late  as  1907), 
the  author,  after  referring  to  the  rule  that  in  earlier  times  a  corpora- 
tion was  not  subject  to  indictment,  proceeds  as  follows: 

"The  great  weight  of  modern  authority,  however,  la  against  this  p<»ltlon, 
and  to  the  effect  that  an  Indictment  will  He  agalnat  a  corporation  for  mis- 
feasance, as  wen  as  for  nonfeasance,  provided  the  offense  Involves  no  mental 
elonent  nor  element  of  personal  violence." 

And,  again,  at  page  200,  the  same  author  remarks : 

"There  are  no  cases  thus  far  In  whl<A  a  corporation  haa  t>een  held  liable 
criminally  for  malldons  wronga  or  for  wrongs  inTOlving  the  donent  of  per^ 
aonal  violence.  On  the  contrary,  actual  authoritr  so  far  as  it  goes  is  agataist 

any  such  doctrine." 

The  headnote  in  Commonwealth  v.  P.  St.  Pas.  R.  Co.,  24  Pa.  Co. 
Ct.  R.  26,  reads  as  follows : 

"While  a  corporation  Is  liable  dvUly  for  assault  and  battery  committed  by 
an  onployfi,  It  cannot  lie  Indicted  orimlnally  for  assault  and  battery  or  man- 
slaughter." 

In  American  and  English  Encyclopedia  of  I«aw  (volume  7,  p.  844) 
is  found  this  statement: 

"So  far  as  actual  authority  goes  however,  the  doctrine  Is  limited  to  torts, 
and  a  corporation  cannot  be  Indicted  for  offenses  involving  the  dement  of 
malice  or  criminal,  intent.** 

Again  (at  page  145) : 

"While  a  corporation  could  not  be  indicted  for  murder  or  manslaughter." 

In  Commonwealth  v.  Proprietors  of  New  Bedford  Bridge,  2  Gray, 
339,  the  Supreme  Court  of  Massachusetts  lays  down  the  doctrine  that 
corporations  cannot  be  indicted  for  offenses  which  derive  their  crim- 
inality from  evil  intention,  or  which  consist  in  a  violation  of  those 
social  duties  which  appertain  to  men  and  subjects.  They  cannot  be 
guilty  of  treason,  felony,  perjury,  of  offenses  ag^nst  the  person.  The 
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Supreme  Court  of  the  United  States  in  Denver  v.  Harris,  122  U.  S. 
697,  7  Sup.  Ct  1286,  30  L.  Ed.  1146,  says: 

'TEhe  resnlt  of  the  modern  caseg  in  that  a  corporation  i»  Uable  dvlllter  tor 
ttvta  commttted  by  its  ferrants  or  agents." 

It  is  true  the  court  does  not  say  tlmt  corporations  are  not  liable 
criminaliter,  and  such  a  finding  was  not  necessary  to  the  decision  of 
the  case  cited ;  but,  when  we  c(»isider  the  careful  use  of  language  to 
which  the  distinguished  members  of  that  court  are  accustomed,  it  is 
significant  that  the  word  "civiliter"  was  used,  and  would  seem  to  indi- 
cate in  the  mind  of  the  jurist  who  used  the  words  quoted  an  inten- 
tion either  to  not  pass  upon  the  criminal  liability  of  corporations  or  to 
indicate  a  limitation  upon  their  liability. 

When  we  consider  the  great  number  of  corporations  with  which  the 
public  authorities  how  have  to  deal,  and  how  intimately  and  extensive- 
ly they  come  into  contact  with  our  citizens  in  their  operaticms,  it  might 
be  well  to  place  tiie  criminal  liability  of  natural  and  of  artificial  persons 
on  the  same  plane,  except  in  those  special  cases  in  which  it  would  be 
impossible  from  the  very  nature  of  the  crime.  This,  however,  is  a 
question  for  the  Legislature,  and  not  for  the  courts.  If  the  present 
law  may  be  so  construed  as  to  accomplish  the  same  result,  yet  it  is 
more  seemly  that  trial  courts  should  keep  well  within  the  bounds  of 
the  present  recognized  1^^  principles,  and  not  stray  outside  until 
those  of  higher  judicial  authority  have  led  the  way. 

There  is  another  circumstance  which  may  properly  be  taken  into 
consideration  in  the  decision  of  this  demurrer.  It  was  conceded  upon 
the  argument  by  the  district  attorney  and  the  counsel  for  the  defend- 
ant that  the  trial  of  this  action  will  be  very  expensive,  boA  to  the  peo- 
ple and  the  defendant,  and  will  require  several  weeks  of  the  time  of 
the  court.  Over  30  witnesses  appeared  before  the  grand  jury,  and 
this  number  will  be  largely  increased  upon  the  trial  by  the  additional 
witnesses  to  be  called  by  the  pec^le  and  those  called  by  the  defendant. 
While  expense  should  not  stand  in  the  way  of  the  prosecution  of  those 
guilty  of  crime,  yet,  when  a  question  so  vitally  important  and  one,  if 
tiie  views  expressed  above  are  correct,  absolutely  decisive  of  the  case, 
may  be  finally  settled,  if  the  district  attorney  shall  be  advised  to  pre- 
sent the  matter  to  the  Appellate  Courts,  in  a  comparatively  short  time 
and  at  slight  expense,  that  plan  should  be  adopted  which  may  eventual- 
ly save  the  cost  of  the  trial.  If  the  ^demurrer  is  overruled,  the  decision 
cannot  be  directly  reviewed;  but,  if  sustained,  the  ruling  of  the  high- 
er courts  may  be  obtained  at  once.  This  course  can  injure  neither  the 
people  nor  the  defendant. 

In  view  of  the  constructim  which  we  feel  must  be  placed  upon  the 
language  of  the  Penal  Code,  and  in  view  of  the  fact  that  the  parties 
should  have  an  opportuni^  to  first  settle  the  question  whether  tiie  de- 
fendant can  be  gfuilty  of  the  crime  with  whidi  it  is  charged,  the  de- 
murrer should  be  sustained. 

The  demurrer  is  allowed  and  judgment  directed  ior  the  defendant, 
and  an  order  to       effect  may  be  entered. 
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PEOPLE  T.  WUJilS. 


(Court  of  General  SeasionB,  New  XoUc  Cbnntr.  May.  190&) 

IHDIOTUENT  AICD  iNFOBitATION— PBOSECUTION  BT  INDICTMEITP— MISDEMBANOM. 

Wbere  a  police  officer  is  charged  with  a  misdemeanor,  and  the  con- 
viction might  cause  a  forfeiture  of  his  position  and  of  his  right  to  pay* 
ments  from  the  police  pension  fund,  the  case  is  one  of  public  Interest,  and 
a  certificate  under  Greater  New  York  CSiarter,  Laws  1901,  p.  602,  c  406, 
I  1409,  auhd.  2,  that  It  la  reasonable  that  the  charge  agaiiut  him  diould 
be  proBecnted  by  lndictni«it,  is  proper. 

Edward  M.  Willis  was  chargfed  with  a  misdemeanor,  and  applies  for 
a  certificate  that  it  is  rrascxiable  that  the  charge  be  prosecuted  by  in- 
dictment. Application  granted. 

Henry  J.  Goldsmith,  for  the  motion. 
Cornelius  J.  Sullivan,  opposed. 

GRAIN,  J.  This  is  an  application  for  a  certificate,  under  subdivi- 
sion 2  of  section  1409  of  the  Greater  New  York  charter  ^Laws  1901 
p.  602,  c.  466),  that  it  is  reasonable  that  the  diarge  against  the  de- 
fendant should  be  prosecuted  by  indictment  The  certificate  is  applied 
for  for  the  purpose  of  divesting  the  Court  of  General  Sessions  of  ju- 
risdiction to  hear  and  determine  the  charge  against  the  defendant 
The  defendant  is  charged  with  the  commission  of  a  misdemeanor,  to 
wit,  a  violation  of  section  289  of  the  Penal  Code.  The  defendant  is 
an  officer  of  the  municipal  police  force.  As  such  he  took,  upon  his 
appointment,  the  constitutional  oath  to  refrain  irom  violating  the  laws 
of  the  state  of  New  York ;  and  a  convicti(»i  upon  the  charge  might 
result  in  the  forfeiture  of  his  position  in  the  police  department.  As  a 
police  officer  he  will  become  entitled,  in  certain  contingencies,  to  pay- 
ments from  the  police  pension  fund.  The  consequences  of  a  convic- 
tion, therefore,  in  his  case  are  exceptional.  It  is,  moreover,  a  matter 
of  public  interest  that  the  trial  of  a  police  crfficer  upon  a  charge  as 
serious  as  that  made  against  the  defendant  should  be  attended  with 
that  publicity  which  attaches  to  cases  tried  in  tiiis  court  before  a  jury. 

The  other  features  of  the  case,  moreover,  bring  it  within  the  recent 
decision  of  Judge  Swan  in  the  case  of  People  v.  Frederick  N.  Gold- 
smith. The  granting  of  the  certificate  appears  reasonable  within  the 
decision  of  People  v.  Butts,  121  App.  Div.  226,  105  N.  Y,  Supp.  677, 
and  People  v.  Rosenberg,  112  N.  Y.  Supp.  316,  the  latter  decided  at 
this  term  of  the  court. 

Application  granted. 
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OAODNEB  T.  SCHfiNfXTTADY  BT.  00. 


(Sapmne  Oomt,  AppeOate  Dlvlalon.  Third  Departmeat  Septanber  IT,  190B.) 

1.  Hasisb  and  ^bvaht  —  BLEoraiciTT  —  Death  or  BkplotA  —  Btidkhoi  or 
OnotB  DKnora— ADifissiBiLiTY. 

In  an  action  agalna  an  electric  com[>any  for  the  death  of  an  employ^ 
killed  by  dectrlclty  while  trimming  a  lamp  which  had  as  alleged  de- 
fective bood,  evidence  that  other  boods  on  the  company's  line  were  de- 
fectlre  was  Improperly  received. 


Id  an  action  against  an  employer  for  the  death  of  an  onpioyg  claimed 
to  have  bem  caused  by  electricity*  passing  through  a  rubber  glove  fur- 
nished him.  it  was  Improper  to  submit  to  the  Jury  the  QUestiou  of  the 
employer's  n^Ugence  In  famishing  improper  gloves,  where  tlie  employe 
bad  the  better  opportunity  to  ascertain  wbetber  the  ^oves  defective^ 
8.  Same— BviDEWOE— SuFFiciENOT. 

Verdict  for  plaintiff  In  an  action  against  an  electric  company  for  the 
death  of  an  employe  allied  to  have  resulted  from  the  competes  negli- 
gence In  malntainlDg  a  defective  electric  lamp,  and  In  furnishing  decedent 
defective  gloves,  held  against  the  weight  of  the  evidence. 

4.  Same— Employer's  Failube  to  Rbpobt  Defect— BFPECr. 

As  to  an  employe,  an  employer  is  not  chargeable  with  notice  of  a  de* 
feet  which  it  ts  tile  onploye's  duty  to  report,  but  which  he  fails  to  do. 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  Bridget  A.  Gardner,  administratrix  of  Joseph  P.  Gardner, 
deceased,  against  the  Schenectady  Railway  Company.  From  a  judg- 
ment for  plaintiff,  from  an  order  denying  a  new  trial,  and  from  an  or- 
der granting  an  extra  allowance  on  the  verdict,  defendant  s^peals. 
Reversed  and  new  trial  granted. 

Decedent  was  killed  while  employed  as  defendant's  electric  street 
lamp  trimmer,  apparently  by  a  current  of  electricity  passing  through  a 
hole  of  the  right-hand  thumb  of  the  rubber  glove  he  wore.  Plaintiff 
claims  that  the  lamp  and  hook  and  appliances  connecting  therewith 
were  defective,  etc.,  and  that  the  glove  furnished  was  defective. 

See  113  App.  Div.  133,  98  N.  Y.  Supp.  1034. 

Daniel  Naylon,  Jr.,  for  appellant. 
Edgar  T.  Brackett,  for  respondent. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG. 
COCHRANE,  and  SEWELL,  JJ.  ■ 

PER  CURIAM,  This  judgment  should  be  reversed  for  the  admis- 
si(m  over  the  defendant's  objection  of  the  evidence  of  the  witness 
Ripley  to  the  effect  that  other  hoods  upon  the  defendant's  tine  were 
defective. 

The  court  improperly  submitted  to  the  jury  the  question  of  defend- 
ant's negligence  in  furnishing  improper  gloves,  inasmuch  as  the  de- 
ceased had  the  better  opportunity  of  ascertaining  whether  the  gloves 
were  defective. 

Judgment  should  also  be  reversed  as  against  the  weight  of  evidence. 
Defendant  has  been  charged  with  negligence  in  the  killing  of  plaintiff's 
intestate,  where  the  manner  of  the  killing  is  at  the  best  speculative. 
112N.T.S.— 24 


2.  Same. 


370 


US  NEW  YORK  8UPFLIBMIDNT 
and  IM  Ntw  York  Stett  R«portsr 


(Sup.  Ct 


The  verdict  has  been  reached  upon  the  testimony  of  a  brother-in-law, 
whose  evidence  is  not  sufficiently  credible  to  sustain  a  verdict  in  view 
of  the  testimony  which  he  gave  upon  the  former  trial.  The  report  of 
the  deceased  upon  the  morning  of  the  accident,  failing  to  disclose  any 
defect  the  night  before  in  the  lamp  at  which  he  was  killed,  either  nega- 
tives the  evidence  that  the  lamp  was  not  burning  the  night  before,  or 
shows  negligence  on  the  part  of  the  deceased  in  failing  to  discover 
the  defective  lamp.  The  company  should  not  be  charged  with  notice 
of  a  defect  which  it  was  the  duty  of  the  deceased  to  report,  and  which 
he  failed  to  report.  Moreover,  it  has  not  been  proven  that  the  failure 
of  the  light  to  burn  the  night  before  was  due  to  any  defect  which  caus- 
ed the  decedent's  death  upon  the  following  night. 

Judgment  and  order  reversed  and  a  new  trial  granted,  with  costs 
to  appellant  to  aUde  the  event. 


(Supreme  Ooort,  Special  Term,  New  Tork  Ooimty.   May  23.  1908.) 

1.  Wnxft-CoKsmranoii^BiBun  Cbxdzted— Biquebi  or  Ihcou. 

Testator  gave  two-elxthB  of  his  estate  in  trust  to  pay  tbe  Income  to 
his  brother  for  life,  then  to  his  slater  for  life,  with  remainder  to  his 
nephew.  He  also  gave  two-sixths  to  his  alster  for  life,  then  to  his 
brother  for  life,  with  remainder  over  In  like  manner,  and  another  two- 
sixths  to  his  wife  for  life,  and  on  her  death  "said  part  so  set  apart  for 
the  benefit  of  my  wife  to  be  added  in  equal  portions  to  the  parts  or  shares 
of  my  brother  and  sister."  There  was  no  uniform  use  of  the  word 
"part"  to  show  that  It  referred  to  the  principal,  and  the  general  scheme 
<^  the  will  dIspMed  of  the  Incmne  to  brothers  and  slaters,  and  remainder 
to  nephews,  and  the  words  "part  or  share"  were  used  hi  several  places 
aa  referring  to  Income.  Held,  that  the  part  to  be  added  to  the  "parts 
or  shares"  of  the  brother  and  sister  on  the  wife's  death  referred  to  the 
Income,  and  not  the  priuclpal,  and  a  contrary  intention  could  not  be  in- 
ferred because  the  principal  was  not  expressly  disposed  of. 

[Ed.  Note.— For  cases  In  pohit,  see  Cent.  Dig.  vol.  ^,  Wills,  |  1249.] 

2.  Sauk— TncE  ntou  Which  Wiu;  Speaks. 

Since  a  will  speaks  aa  of  the  dattf  of  testator's  death,  t>e<iuestB  to  a 
legatee  who  died  before  testator  need  not  be  considered  in  determining  tbe 
effect  of  the  will. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig:  vol.  4g,  Wills,  ||  1005- 
1007.] 

3.  Same— CoNSTBucTioff  Aoainst  Invauditt. 

The  fourth  article  of  a  will  gave  two-sixths  of  testator's  estate  in 
trust  to  pay  the  net  income  to  his  brother  for  life,  thai  to  hts  sister  for 
life,  If  surrlved,  with  a  remainder  in  the  priuclpal  to  his  nephew, 
etc.  The  flftli  article  provided  that,  if  the  brother  and  sister  should  die 
before  the  widow,  the  whole  Income  must  be  paid  to  the  widow  during 
her  life,  with  ronalnder  to  nephews  aa  before.  Held,  that  the  two  ar- 
ticles were  consistent,  and  the  placing  of  the  substitutionary  disposition 
to  the  wife  in  a  separate  article  did  not  change  Its  purpose,  and  It  would 
not  be  rejected  in  order  to  uphold  the  bequest  under  the  stetnte  against 
perpetuities. 

4.  Pebpetcities— Suspension  or  Absolute  Owneeshtp. 

Testator  conveyed  two-slxtbs  of  his  estate  in  trust  to  pay  the  income 
to  bis  brother  for  life,  then  to  his  sister  for  life,  then  to  his  widow  for 
life,  with  a  remainder  in  the  principal  to  nephews  and  nieces,  and  con- 
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Teyed  the  other  fonivalxthB  to  the  same  persomi  In  like  manner,  except 
that  the  alster  and  widow,  respectively,  preceded  the  brother  as  life 
beneficiaries,  field,  that  the  will  violated  the  atatate  against  perpetuities, 
and  the  remainder  to  n^ews  was  void,  as  limited  upon  a  tmst  for 
three  Uvea. 

[Ed.  Note.— For  oases  In  point,  see  Gent  Dig.  YoL  89,  P^rpetnltles,  19 

46-56.] 

B.  SaICE— POSSIBILITT  OF  TlOUTION  OF  STATTTTB— SUSFENBIOIC  OT  ALIENATION. 

Under  1  Rev.  St.  (Ist  Ed.)  p.  773,  pt  2,  c.  4,  tit.  4,  f  1,  providing  that 
the  absolute  ownership  of  personal  property  shall  not  be  suspended  longer 
than  during  the  continuance  and  until  the  tramlnation  of  not  more  than 
two  lives,  where  the  Income  of  property  wag  given  for  life  to  three  suc- 
cessive legatees  and  the  prlncliml  to  another,  it  cannot  be  assumed,  In 
order  to  take  the  bequart  out  of  the  statute,  that  smne  of  the  boieflclarles 
will  die,  BO  ds  to  effect  testate's  Intention  without  violating  the  statute 
as  the  saspenslm  results  from  the  will,  and.  If  It  exists  at  all,  exists 
whra  the  will  takes  effect 

[Od.  Nota— eases  In  p(dnt,  see  Oent  Dtg.  vol.  89.  Perpetuities,  |  5.] 

O.  Wills— OoKsrauonoii— Ivxinnoir  or  ^nsuToe— Bmoi  to  Invaijdate 
Wnx. 

Where  the  language  and  intent  of  a  will  Is  clear.  It  cannot  be  changed 
by  construction ;  and  testator's  Intention  must  be  adhered  to.  evoi  tboc^ 
it  leads  to  file  destmctlon  of  the  will. 

Action  by  Julia  K.  Simpson  against  the  Trust  Company  of  Amenca 
and  others  to  constnie  a  will.  Judgtnent  of  invalidity,  and  plaiaiti£F 
moves  for  a  new  triaL  Motion  denied. 

S.  Livingston  Samuels,  for  plaintiff. 

O'Brien,  Boardman  &  Piatt  (A.  B.  Boardman,  of  counsel),  for  de- 
fendant Trust  Company  of  America. 

Wollman  &  WoUman  (Henry  Wollman,  of  coimsel),  for  other  de- 
fendants. 

HENDRICK,  J.  A  reconsideration  of  this  case  on  this  motion  for 
a  new  trial  confirms  me  in  my  opinion  heretofore  handed  down. 
59  Misc.  Rep.  96,  112  N.  Y.  Supp.  156.  It  mav  be  of  advantage, 
nevertheless,  to  amplify  the  reasons  for  the  contusion  tiiat  the  ^1 
is  invalid. 

The  facts  are  practically  a)ncedcd.  Simon  M.  Simpson  executed  a 
will  in  1902,  and  died  in  1905,  leaving  him  surviving  his  widow,  who  is 
the  plaintiff  herein,  his  brother  Isaac,  his  sister  Cuoline  Lichtenberg, 
her  son  Joseph  S.  Lichtenberg,  and  her  daughter  Allie  Lichtenberg. 
Said  brother  and  sister  were  his  only  next  of  kin.  Aside  from  a  lot  in 
Chicago,  worth  $100,  his  estate  consisted  of  personalty  of  the  value  of 
upwards  of  $100,000.  Life  insurance  amounting  to  about  $34,000 
passed  to  his  widow.  The  first  article  of  the  will  directs  the  payment  of 
debts,  the  sixth  appoints  the  trust  company  as  his  executor,  and  the  sec- 
ond and  third  did  not  take  effect  because  certain  conditions  did  not 
arise.  The  testamentary  dispositions  are  contained  in  articles  4  and  5. 
The  questions  at  issue  are  presented  within  a  narrow  compass.  Testa- 
tor's main  intentions  are  clearly  expressed.  It  was  his  desire  that  his 
widow  should  receive  absolute  title  to  the  insurance  moneys,  that  she 
and  his  brother  and  sister  should  receive  the  income  from  the  corpus, 
and  that  after  the  death  of  all  three  the  corpus  should  pass  to  said 
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nephew  and  niece  in  the  proportion  of  one-third  and  two-thirds.  The 
question  is  whether  he  succeeded  in  making  that  disposition  in  a  man- 
ner warranted  by  the  statutes. 

Testator  divided  his  estate  into  three  parts,  of  two-sixths  each.  By 
the  third  paragraph  of  the  fourth  article  he  gave  two-sixths  to  his 
trustee  in  trust  to  pay  the  net  income  to  his  brother  during  life,  then 
to  pay  it  to  the  sister  during  life,  if  she  survived  the  brother,  then  to 
pay  the  principal  to  the  nephew  and  niece  in  the  proportion  of  one- 
third  and  two-thirds.  If  the  brother  and  sister  ^ould  predecease  the 
widow,  the  trustee  was  directed  by  the  fifth  article  to  pay  the  whole 
income  to  her  during  life,  with  remainder  to  the  nephew  and  niece 
as  above.  By  the  same  provision  a  second  two-sixths  was  disposed  of 
in  the  same  manner  for  the  benefit  of  the  sister,  and  then  to  the  broth- 
er, if  he  survived  her.  By  the  first  paragraph  of  the  fourdi  article 
testator  ^ve  two-sixths  to  his  trustee  in  trust  to  pay  the  net  income 
to  his  wife  during  her  life,  "and  on  her  death  I  direct  diat  said  part 
so  set  apart  for  uie  benefit  of  my  wife  be  added  in  equal  porti<ms  to 
the  part^  or  shares  of  my  brothers  and  my  sister  me  surviving." 

We  cannot  add  any  part  of  principal  to  any  part  of  principal  given 
to  the  brother  and  sister,  for  no  part  of  the  corpus  was  bequeathed  to 
them.  Nor  does  any  uniform  use  of  the  word  "part"  lead  to  the  con- 
clusion that  "said  part  so  set  apart"  refers  to  principal.  In  the  second, 
but  inoperative  article,  testator  calls  the  part  set  aside  for  his  wife 
"two-thirds  of  my  entire  estate."  When  he  disposes  of  her  interest 
after  her  death,  he  calls  it  "said  sum."  In  the  third,  but  inoperative, 
article,  in  disposing  of  the  remainder  of  his  estate,  he  calls  it  "one- 
third  part,"  and  divides  it  into  "parts."  In  providing  for  survivor- 
ship in  the  same  article,  he  calls  it  a  "part  or  share."  In  the  first 
paragraph  of  the  fourth  article  he  calls  the  principal  "one-third  of 
my  entire  estate,"  and  repeats  it  in  the  same  words.  As  it  is  impossible 
to  add  principal  to  "parts  or  shares"  of  principal  which  do  not  exist, 
and  as  the  scheme  of  the  will  discloses  an  intention  to  bequeath  the 
remainder  in  the  principal  to  the  nephew  and  niece,  I  am  led  to  con- 
strue the  lines  quoted  as  a  direction  to  pay  the  income  which  the  wid- 
ow may  receive,  and  not  the  principal,  to  the  brother  and  sister  at 
the  widow's  death. 

An  intention  to  pass  the  principal  cannot  be  inferred  from  a  be- 
quest of  the  mcome  without  disposmg  of  the  principal,  for  the  scheme 
of  the  will  disposes  of  income  to  the  brothers  and  sister,  with  re- 
mainder to  the  nephew  and  niece.  Moreover,  there  is  no  ^ft  direct 
to  the  brothers  and  sister  of  income  even.  Payments  are  directed  by 
the  trustee,  who  holds  the  title.  The  intention  of  testator  seems  quite 
clear,  also,  from  the  fact  that  he  uses  the  word  "share,"  either  alone 
or  as  a  synonym  for  "part,"  in  several  other  places  to  indicate  the  in- 
come which  the  brother  and  sister  are  to  receive.  By  the  fifth  article 
these  two-sixths  pass  to  the  widow  for  life,  if  she  survives  the  brother 
and  sister,  with  remainder  in  fee  to  the  nephew  and  niece.  As  the 
will  speaks  as  of  the  date  of  testator's  death  (Morton  Trust  Company 
V.  Sands,  122  App.  Div.  691,  107  N.  Y.  Supp.  698),  I  have  omitted 
reference  to  a  brother,  Lionel,  who  predeceased  testator.  X  have  also 
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referred  to  the  thirds  mentioned  in  the  will  as  sixths  for  convenience 
in  following  the  interests  of  the  three  life  beneficiaries. 

The  following,  then,  are  the  dispositions  made  by  the  will:  Two- 
sixths  to  the  trustee  in  trust  to  pay  the  income  to  the  brother  for  life, 
then  to  the  sister  for  life,  then  to  the  widow  for  life,  the  principal  to 
the  nephew  and  niece  in  fee ;  two-sixths  to  the  trustee  in  trust  to  pay 
the  income  to  the  sister  for  life,  then  to  the  brother  for  life,  then  to  the 
widow  for  life,  the  principal  to  the  nephew  and  niece  in  fee ;  one-sixth 
to  the  trustee  in  trust  to  pay  the  income  to  the  widow  for  life,  then 
to  the  brother  for  life,  then  to  the  sister  for  life,  then  to  pay  the  prin- 
cipal to  the  nephew  and  niece;  one-sixth  to  the  trustee  in  trust  to  pay 
the  income  to  the  widow  for  life,  then  to  the  sister  for  life,  then  to 
the  brother  for  life,  then  to  pay  the  principal  to  the  nephew  and  niece. 

I  am  invited  by  defendants  to  disregard  the  fifth  article,  and  thus 
save  the  four-sixths  to  the  brother  and  sister  for  life,  and  the  re- 
mainder to  the  nephew  and  niece.  But  the  briefs  do  not  cite  the  law 
that  opens  a  pathway.  The  only  apparent  objection  to  the  article  is 
the  use  of  the  words  "entire  estate."  He  had  already  made  a  final  dis- 
position of  two-sixths  for  the  use  of  his  widow,  and  how,  it  may  be 
asked,  could  he  give  it  to  her  a  second  time?  It  seems  to  me  that 
the  article  does  not  contradict  the  former  disposition,  but  merely 
repeats  it.  It  is  also  true  that  b^  the  second  paragraph  of  the  fourth 
article  he  had  bequeathed  two-sixths  "to  the  lawiul  issue  of  each  of 
my  brothers  and  my  sister  then  deceased" ;  but,  as  that  disposition 
was  contingent  upon  a  decease  of  the  parent  of  said  issue  before  the 
decease  of  the  testator,  it  did  not  take  effect,  and  therefore  that  dis- 
position is  not  inconsistent  with  the  fifth  article.  And  why  should 
the  court  construe  words  with  regard  to  their  precise  and  technical 
meaning,  when  testator  has  not  led  the  way  ?  If  it  is  claimed  that  the 
two-sixths  set  apart  for  the  brother  and  sister  in  the  third  paragraph 
of  the  fourth  article  were  irrevocably  disposed  of,  and  therefore  the 
disposition  of  the  same  interest  by  the  fifth  article  is  nugatory,  the 
answer  is  that  the  two  are  quite  consistent.  The  testator's  intention 
is  not  to  be  thwarted  by  a  mere  matter  of  arrangement  and  com- 
position. The  placing  of  the  substitutionary  disposition  in  a  separate 
article  does  not  change  or  nullify  its  evident  purpose.  I  have  looked 
among  the  150  pages  of  briefs  submitted  for  authority  to  cut  off  the 
fifth  article,  and  have  looked  in  vain.  It  is  the  last  testamentary  ex- 
pression, and  I  see  no  more  reason  to  disregard  it  than  for  disregard- 
ing any  paragraph  in  the  fourth  article. 

Nor  do  I  find  any  authority  for  saving  the  remainder  to  the  nephew 
and  niece.  That  remainder  is  limited  upon  a  trust  for  three  lives  as 
to  the  two-sixths  bequeathed  to  the  use  of  the  widow  and  as  to  tlie 
four-sixths  bequeathed  in  equal  parts  to  the  use  of  the  brother  and 
sister.  If  that  fact  did  not  rentier  the  disposition  of  the  rernainder 
void,  it  could  not  be  preserved  by  rejecting  the  void  trust  and  allow- 
ing the  remainder  to  vest  immediately  without  subverting  the  entire 
sdieme  of  the  will. 

Nor  am  I  any  more  successful  in  an  attempt  to  discover  among 
the  pages  of  the  briefs  any  authority  for  holding  that  perhaps  the 
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beneficiaries  under  the  will  will  die  in  such  order  as  to  effect  the  in- 
tention of  testator  without  violating  any  provision  of  law.  For  in- 
stance, the  widow  may  predecease  the  brother  and  sister,  and  thus 
the  fifth  article  could  never  come  into  operation.  But  the  will  was 
effected,  not  by  events,  but  by  the  testator.  The  Revised  Statutes  pro- 
vide that: 

"The  abBolnte  ownersblp  personal  property  Shalt  not  be  suspended  by 
any  limltatloD  or  ccmdItlfHi  whatever  for  a  loi^^r  period  than  during  the  con- 
tinuance and  nntll  the  termination  of  not  more  than  two  llvee.  •  *  •  "  i 
Rev.  St.  (let  Ed.)  773,  pL  2,  c.  4,  tit  4.  {  1. 

The  suspension  is  effected  by  the  act  of  testator^  and,  if  it  exists 
at  all  it  exists  at  the  death  of  testator  when  the  will  takes  effect  It  is 
of  that  date  the  court  sits  in  judgment.  It  may  appear  that  on  ac- 
count of  age  and  numb&r  of  bencSciaries  the  court  can  say  that  per- 
haps, and  even  probably,  the  obnoxious  testamentary  provisions  will 
never  take  effect.  But  such  balancing  of  legislative  provisions  is  not 
permissible.  It  turns  the  court  out  of  the  domain  of  law  into  the  un- 
certain field  of  speculation.  That  theory  has  been  judicially  con- 
demned. Schettler  v.  Smith,  41  N,  Y.  328.  When  the  language  and 
intent  of  a  testator  are  free  from  ambiguity  they  cannot  be  changed 
by  construction.  Wadsworth  v.  Murray,  161  N.  Y.  274,  66  N.  E- 
910,  76  Am.  St.  Rep.  265.  If  the  primary  tenet  laid  down  for  the 
guidance  of  courts,  which  requires  them  to  ascertain  the  intention  of 
Uie  testator,  is  to  be  adhered  to,  it  must  be  observed,  even  though 
it  leads  to  the  destruction  of  the  testamentary  act.  Fargo  v.  Squiers, 
e  App.  Div.  491,  39  N.  Y.  Supp.  648. 

These  considerations  again  lead  me  with  reluctance  to  the  conclu- 
sion that  testator  did  not  effect  his  intentions,  but  left  a  will  which 
cannot  be  enforced.  Plaintiff,  therefore,  is  entitled  to  judgment  that 
said  Simon  -M.  Simson  died  intestate,  and  that  his  estate  should  be 
divided  as  prescribed  by  the  statute  of  distributions. 

The  motion  for  a  new  trial  is  denied.  Costs  to  all  parties  payable 
out  of  the  estate.   Submit  findings  on  notice. 


f128  App,  DIv.  33.) 

HATHORN  et  al.  v.  NATURAL  CARBONIC  GAS  CO. 

(Supreme  Conrt.  Appellate  Division.  Third  Department   September  21, 1908.) 

1.  Watehb  and  Watbb  Cottbsbb— Pi£rcolat(no  Water— Owrebship. 

Ordinarily  percolatlnR  water  found  In  land  belongs  to  the  owner  of  ttie 
land,  and  bis  use  thereof  to  the  detrimmt  of  his  nelf^bor  to  without  rem- 
edy ;  bnt  he  may  not  lawfully  despoil  hli  neighbor^  land. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  YCi,  48,  Waten  and  Water 
Courses,  1 110.] 

2.  Mines  Aicn  UiREBAts  —  Mibkkal  Spaiiioa— BKOUX.Anon  of  Usb— STATUTfa 

— VALiDrrv. 

Laws  1906,  p.  1221,  c.  429,  |  1,  prohibiting  pumping  or  otherwise  draw- 
ing by  artificial  appliance  from  any  well,  made  by  drilling  Into  the  rock, 
certain  mineral  waters,  etc.,  for  the  purpose  of  extracting  and  vending  the 
gas  separate  from  the  water  Is  a  valid  exercise  of  the  police  power,  since 
a  proviaion  to  conserve  the  gas,  which  alone  gives  vitality  to  the  water  and 
makes  it  valuable  for  use,  is  not  a  destruction  of  property,  and  since  the 
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right  to  draw  the  vitality  from  the  land  or  spring  of  another  Is  not  a  prop- 
erty rig^t,  which  the  Constitution  has  placed  beyond  the  police  power. 

3.  OORSTITUTIONAL  LAW  —  I>D&  PbOCESS  OF  LAW— MlNEBAX.  SPEIN0»— REOtrU- 

TiOH  OF  Use. 

Iaws  1908,  p.  1221,  c.  429,  i  1,  forbidding  the  extraction  by  ari:mcial 
means  from  any  well  drilled  into  the  rock  of  certain  mineral  waters  for 
the  extraction  and  sale  of  the  gas  apart  from  the  water,  is  not  Invalid  as 
depriving  the  owner  of  his  properi:y  without  due  process  of  law. 

4.  Same— Statutes— CoNSTBnonoN  in  Favob  of  Tauditt. 

A  statute  should  be  construed  in  such  manner  as  to  give  It  force  and  ef- 
fect, if  the  language  thereof  permits  It 
[Ed.  Not& — For  cases  in  point,  see  Oeat  Dig.  vol.  10,  Oonstitatlonal  Law, 


■5.  Sake— Pbopebtt  Rights— Invasion— Mineral  Spbings— Requlation. 

Laws  1908,  p.  1221.  c.  429,  providing  that  pumping,  or  artificially  ac- 
celerating the  natural  flow,  or  producing  an  unnatural  flow,  of,  certain 
mineral  waters  from  any  well  made  by  boring  into  the  rock,  or  pumping 
or  artiflf^ally  accelerating  the  natural  flow,  or  producing  an  unnatural 
flow,  of  natural  carbonic  natural  gas  contained  In  any  well,  shall  be  un- 
lawful, etc.,  merely  prohibits  the  owner  from  accelerating  or  obtaining  an 
unnatural  flow  from  his  well,  so  that  he  cannot  artiflclally  bring  to  his 
well  and  take  from  it  a  greater  supply  than  will  naturally  come  from 
there,  and  the  provision  la  not  Invalid  as  an  unreasonable  Invasion  of  prop- 
erty rights. 


Laws  1908,  p.  1221,  c.  429,  making  the  doing  of  any  act  whereby  the 
natural  flow  from  any  spring  or  well  of  a  designated  class  of  mineral 
waters  Is  dlmlnlebed  or  Impeded,  or  the  quality  of  the  watero  Impaired,  or 
the  quantity  of  Its  carbonic  acid  gas  or  mineral  Ingredients  diminished, 
unlawful.  Is  invalid  as  an  unreasonable  exercise  of  legislative  power  to 
the  injury  of  the  property  owner ;  for,  where  certain  apringa  in  a  given 
locality  are  being  depleted  as  to  quality  and  quantity  of  water  or  gas,  the 
proper  use  by  au  adjoining  owner  of  his  well  may  in  some  degree  affect 
unfavorably  the  well  or  spring  of  another,  and  the  provision  of  the  statute 
in  such  a  case  will  in  substance  deprive  every  owner  of  the  right  to  make 
use  of  his  welL 

7.  Sau— EquAx.  Pbottotioii  or  the  Law. 

The  fact  that  by  Laws  1906,  p^  1221.  c  429,  the  L^tEAature  has  determined 
that,  where  the  water  and  gas  escape  from  their  imprisonment  from  un- 
der or  in  the  rock  and  are  found  above  the  rock,  the  owner  of  the  soil  shall 
not  be  prohibited  from  using  them  In  any  manner  permitted  by  the  com- 
mon law,  and  has  determined  that  spring  bored"  in  the  rock  shall  be  con- 
sidered as  a  cla^s  by  themselves,  and  all  in  the  same  class  and  similarly 
situated  shall  be  subject  to  certain  regulations,  does  not  render  such 
l^^atlon  invalid  as  denying  the  equal  protection  of  the  law. 
Cochrane,  3.,  dissaiting. 

Appeal  from  Special  Term,  Saratoga  County. 

Action  by  Frank  H.  Hathom  and  another  against  the  Natural  Car- 
bonic Gas  Company.  From  an  order  granting  a  preliminary  injunc- 
tion, restraining  in  substance  the  acts  declared  unlawful  by  Laws  1908, 
p.  1221,  c.  429,  defendant  appeals.   Modified  and  affirmed. 


Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Morris  &  Plant  (Edward  W.  Harch,  of  counsel),  for  appellant. 
Rockwood,  Scott  &  McKclvey  (C.  C.  Lester,  of  counsel),  for  re- 
spondents. 
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JOHN  M.  KELLOGG,  J.  The  spring  water  at  and  near  the  town 
of  Saratc^  Springs  is  found  far  below  the  surface  of  the  earth  and 
under  the  rock,  which  holds  the  water  and  natural  carbonic  acid  gas 
under  great  pressure;  the  gas  and  water  seeking  to  escape  through 
fissures  in  the  rock,  or  wells  bored  into  the  rock.  In  many  places 
the  water  charged  with  gas  comes  from  the  bored  wells  by  the  pres- 
sure from  within,  and  forms  flowing  wells.  In  others  it  raises  to 
various  heights  in  the  bore,  and  it  is  necessary  to  lift  it  by  artificial 
means  to  the  surface.  Some  dry  wells  emit  gas  without  water.  In  all 
.these  waters  traces  of  the  same  minerals  are  found ;  but  the  springs 
vary  m  the  proportion  in  which  such  minerals  are  found.  This  lai^e 
subterranean  supply  of  carbonic  acid  gas  and  natural  mineral  water 
fills  the  joints,  cavities,  crevices,  and  pores  in  the  rock  below,  and 
the  pressure  of  the  gas  forces  the  water  to  the  surface  in  places,  and 
in  other  places  brings  it  within  the  reach  of  the  landowner.  The  pres- 
sure from  the  gas  keeps  the  surface  water  and  carbureted  hydrogen 
from  the  supply,  and  thus  preserves  the  purity  of  the  water.  When 
the  gas  is  withdrawn  from  the  water,  the  pressure  is  gone,  the  water 
itself  depreciates,  the  mineral  salts  precipitate,  and  leave  ordinary 
water  of  an  inferior  quality.  From  time  to  time  many  flowing  wells 
have  ceased  to  flow.  Dry  wells,  emitting  gas,  have  become  ineffective, 
the  pressure  at  various  wells  has  lessened  and  failed,  and  the  water 
deteriorated,  and  in  some  cases  become  worthless.  Defendant's  busi- 
ness is  drawing  by  deep-water  pumps  from^  various  wells  upon  its 
premises  of  21  acres  the  water  and  gas,  collecting  the  gas  in  retorts, 
compressing  it,  storing  it  in  steel  tubes,  and  selling  the  tubes  thus 
charged  for  commercial  purposes.  The  water  and  the  gas  absorbed 
therein  is  permitted  to  go  upon  the  ground.  Very  large  quantities  of 
water  are  required  to  furnish  a  small  quantity  of  gas.  Defendant's 
pumps  bring  to  the  surface  150  gallons  of  water  and  gas  per  minute, 
working  day  and  night  and  Sundays.  The  defendant,  prior  to  the 
legislation  in  question,  had  installed  and  was  operating  an  expensive 
plant  and  machinery  for  the  purposes  of  its  business,  and  other  com- 
panies are  carrying  on  a  large  business  of  a  similar  character. 

The  plaintiffs  allege  that  the  springs  or  wells  are  in  some  manner 
connected,  and  that  the  operations  of  the  defendant  lessen  the  gas 
pressure  of  their  and  other  wells,  and  cause  a  deterioration  of  the 
water  therein,  and  that  by  pumps  of  great  force  and  reach  the  de- 
fendant obtains  more  than  the  natural  flow  of  water  and  gas  to  its 
wells,  and  deprives  the  plaintiffs  and  others  of  the  natural  flow  of 
water  and  gas  which  would  otherwise  come  to  their  springs ;  and 
plaintiffs  further  allege  that  their  springs  or  wells  and  property  and 
the  springs  and  wells  and  property  of  others  are  being  destroyed  by 
such  acts  on  the  part  of  the  defendant,  and  by  its  use  and  waste  of 
the  water  and  gas  in  the  manner  stated.  Many  of  the  springs  or 
wells  are  shown  to  have  a  connection  with  other  springs.  The  plain- 
tiffs contend  that  all  sudi  springs  or  wells  are  directly  or  indirectly 
connected  with  each  other.  The  defendant  denies  that  its  springs  or 
wells  have  any  connection  with  the  plaintiffs'  spring  or  wells,  4,600 
feet  distant,  or  that  its  operations  in  any  way  affect  or  prejudice  the 
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plaintiffs.  It  is  unnecessary  to  consider  what  effect  the  demurrer  has 
upon  such  denials.  ; 

Hie  plaintiffs  seek  to  enjoin  the  defendant  from  obtaining  and  using 
the  water  in  the  manner  stated,  basing  such  right  both  upon  the  coin- 
mon  law  and  under  chapter  429,  p.  1281,  of  the  Laws  of  1908,  which 
statute  is  entitled  "An  act  for  the  protection  of  the  natural  mineral 
springs  of  the  state,  and  to  prevent  waste  and  impairment  of  its  nat- 
ural resources."  The  defendant  denies  any  common-law  liability  and 
urges  that  the  statute  is  unconstitutional »  as  depriving  it  of  its  prop- 
erty without  due  process  of  law  and  denying  to  it  the  equal  protec- 
tion of  the  law. 

The  springs  or  wells  at  and  near  Saratoga  Springs  are  of  the  class 
mentioned  in  the  statute.  The  first  section  oi  the  statute  refers  to 
"wells  bored  in  the  rock"  and  "that  class  of  mineral  water  holding  in 
solution  natural  mineral  salts  and  an  excess  of  carbonic  acid  gas,"  and 
declares  unlawful  four  separate  acts:  (1)  "Pumping,  or  by  any  arti- 
ficial contrivance  whatever,  or  in  any  manner  accelerating  the  natural 
flow"  of  such  water  from  the  well,  or  "by  any  artificial  contrivance 
whatever  in  any  manner  accelerating  the  natural  fiow  or  producing 
an  unnatural  fiow  of  the  natural  carbonic  acid  gas  issuing  from  or 
contained  in"'  any  such  water;  (2)  the  same  acts,  when  they  lessen 
or  impede  the  natural  flow  from  any  other  spring,  or  diminish  or  im- 
pair the  quality  of  the  carbonic  acid  gas  or  mineral  ingredients ;  (3) 
"pumping,  or  otherwise  drawing  by  artificial  appliances  from  any  well 
made  by  boring  or  drilling  into  the  rock,  that  class  of  mineral  waters 
holding  in  solution  natural  mineral  salts  and  an  excess  of  carbonic 
add  gas,  or  pumping,  or  by  any  artificial  contrivance  whatsoever,  in 
any  manner  producing  an  unnatural  fiow  of  carbonic  acid  gas  issuing 
from  or  contained  in  any  well  made  by  boring  or  drilling  into  the  rock, 
for  the  purpose  of  extracting,  collecting,  comnressing,  liquefying  or 
vending  sudi  gas  as  a  commodity  otherwise  than  in  connection  with 
the  mineral  water  and  the  other  mineral  ingredients  with  which  it 
was  associated ;"  (4)  the  doing  of  any  act  or  thing  whatsoever  where- 
by the  natural  flow  from  any  such  spring  or  well  is  impeded  or  dimin- 
ished, or  the  quantity  of  the  carbonic  acid  gas  or  mineral  ingredients 
diminished. 

In  as  brief  a  manner  as  may  be  I  will  state  the  conclusions  which 
seem  to  govern  this  appeal.  In  Ohio  Oil  Company  v.  Indiana,  177 
U.  S.  190.  20  Sup.  Ct.  57fi.  44  L.  Ed.  729,  it  was  held  that  a  statute 
of  the  state  of  Indiana  declaring  it  unlawful  to  permit  the  flow  of  gas 
or  oil  from  any  natural  gas  or  oil  well  into  the  open  air,  without 
being  confined  within  the  well  or  proper  pipes  or  other  receptacles, 
was  not  unconstitutional,  and  that  the  company  which  drilled  wells 
into  the  oil-bearing  rock,  producine:  natural  gas  and  petroleum,  and 
allowed  the  gas  to  go  to  waste,  and  only  used  the  oil.  could  properly 
be  enjoined  from  so  usine  its  well.  That  case  fully  discusses  the  prin- 
ciples which  underlie  this  case.  It  is  summarized  and  approved  in 
Bacon  v.  Walker,  204  U.  S.  311,  at  page  316.  27  Sup.  Ct.  289,  at  page 
290,  51  L.  Ed.  499,  as  follows : 

*'0Z  pertinent  significance  Is  the  case  of  Ohio  Oil  Oompany  t.  Indiana,  177  U. 
8. 190, 20  Sopb  Ct  570,  44  U  Bd.  730.  llien  a  atatute  ot  tiie  atato  of  Indiana 
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was  attacked  which  regulated  the  sinking,  maintenance,  use,  and  operation  of 
natural  gas  and  oil  wells.  The  object  of  the  statute  was  to  prevent  the  waste 
of  gas.  Hie  defendants  In  the  action  asserted  against  the  statute  the  owner- 
ship of  the  soil  and  the  familiar  principle  that  audi  owner^lp  carried  with  it 
the  right  to  the  minerals  beneath  and  the  consequoit  privilege  of  mining  to 
extract  them.  The  principle  was  conceded,  but  it  was  declared  Inapplicable,  as 
ignoring  the  peculiar  character  of  the  substances,  oil  and  gas,  with  which  the 
statute  was  concerned.  It  was  pointed  out  that  those  substances,  though  sit- 
uated beneath  the  snrface,  Iiad  no  fixed  situs,  but  had  the  power  of  self-trans- 
mission.  No  one  owner,  It  was  therefore  said,  could  exercise  his  right  to  ex- 
tract from  the  common  reservoir  In  which  the  supply  was  held  without  to  ou 
extent  diminishing  the  source  of  supply  to  which  all  the  other  owners  of  the 
surface  had  to  exercise  their  rights.  The  waste  of  one  owner,  it  was  farther 
said,  caused  by  a  recklera  enjoyment  of  his  il^t,  operated  upon  the  other 
surface  owners.  The  statute  was  sustained  as  a  constitutional  eierdse  of  the 
power  of  the  state,  on  account  of  the  peculiar  nature  of  the  right  and  the  ob- 
ject upon  which  It  was  exerted,  for  the  purpose  of  protecting  all  of  the  col- 
lective ownera" 

The  third  provision  of  the  act  above  quoted  makes  unlawful  the 
pumping  or  drawing  by  artificial  means  of  such  mineral  waters  for 
the  purpose  of  extracting  and  vending  the  gas  separate  from  the 
water.  The  Indiana  case  prohibited  the  waste  of  either  the  oil  or  gas 
as  it  flowed  to  the  surface.  It  was  alleged  that  there  was  a  large  sub- 
terranean deposit  of  natural  gas,  occupying  a  reservoir  of  large  extent, 
with  well-defined  boundaries;  but  the  defendant  was  charged  with 
drilling  wells  into  said  gas  and  oil-bearing  rock,  producing  natural 
gas  and  petroleum.  Most  of  the  landowners  were  using  the  gas  and 
oil  separately.  The  oil  was  forced  by  the  gas  from  the  pores  in  the 
rock.  The  gas  was,  therefore,  put  to  a  very  proper  use  in  forcing 
the  oil  to  the  surface ;  but  the  statute  prohibited  its  waste  even  after 
such  use.  The  New  York  statute  in  effect  prohibits  the  destruction 
and  waste  of  the  mineral  water  for  the  purpose  of  vending  the  gas  as 
a  commodity.  Here  the  seams,  fissures,  openings,  and  bores  in  the 
rock  will  permit  the  gas  to  go  wherever  there  is  direct  or  indirect 
connection  between  the  various  vents  or  wells.  The  situations,  there- 
fore, are  not  materially  different. 

It  is  recognized  that  ordinarily  percolating  water  found  in  land  be- 
longs to  the  owner  of  the  land,  and  his  use  thereof  to  the  detriment  of 
his  neighbor  is  without  remedy.  He  may  not  lawfully  despoil  his 
neighbor's  land;  but  the  difficulty  in  determining  the  real  source  of 
the  waters,  and  the  fact  that  an  inquiry  with  relation  thereto  must  rest 
in  part  upon  conjecture,  has  permitted  him  to  escape  liability,  although 
recent  cases  tend  materially  to  qualify  the  rule  as  it  was  formerly 
understood.  Smith  v.  City  of  Brooklyn.  18  App.  Div.  340,  46  N.  Y. 
Supp.  141,  160  N.  Y.  357,  54  N.  E.  787,  45  L.  R.  A.  664 ;  Forbell  v. 
City  of  New  York,  47  App.  Div.  371,  61  N.  Y.  Supp.  1005,  164  N.  Y. 
624,  58  N.  E.  644,  61  L.  R.  A.  695,  79  Am.  St.  Rep.  666 ;  Hathorn 
v.  Strong  S.  S.  Sanitarium,  55  Misc.  Rep.  445,  106  N.  Y.  Supp.  553; 
Gagnon  v.  French  Lick  Spring  Co.,  163  Ind.  687,  72  N.  E.  849,  68 
L.  R.  A.  175.  If  all  the  landowners  of  the  town  of  Saratoga,  or  any 
other  part  of  the  state  similarily  situated,  were  to  bore  wells  and  strive 
to  their  utmost  to  get  a  greater  supply  of  ^s  than  their  neighbors  get, 
conflict,  riots,  breach  ot  the  peace,  multi^dty  of  lawsuits,  great  un- 
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certainty,  and  turmoil  would  result,  and  the  destruction  of  all  the . 
springs  in  that  locality  would  probably  follow. 

It  may  be  quite  impossible  m  a  given  caSe  to  determine  whether  the 
well  of  one  owner  is  connected  with  his  neighbor's  well,  or  not,  or 
with  the  other  wells  in  the  same  locality,  or  whether  excessive  use  of 
certain  wells  is  drawing  the  gas  and  mineral  water  from  other  lands 
not  yet  bored  with  wells,  and  thus  making  them  valueless  for  spring 
purposes.  It  is  a  known  fact  that  many  such  wells  near  Saratoga 
Springs  are  so  connected,  and  excessive  pumping  from  one  injures 
others.  If  the  gas  and  water  cannot  be  raised  to  the  surface  by  arti- 
ficial means,  and  the  gas  separated  and  sold  apart  from  the  water, 
these  natural  products  have  no  use,  except  as  mineral  water,  the  same 
as  nature  supplied  them  to  the  landowner;  and,  where  such  springs 
have  medicinal  properties,  vending  water  will .  become  an  ordinary 
business,  attended  with  the  ordinary  risks  attending  the  ownership  of 
other  property,  and  the  springs  will  be  less  apt  to  be  depleted.  If 
every  one  pumps  to  obtain  gas  for  sale  as  such,  the  supply  under  the 
town  must  be  soon  exhausted.  A  provision  to  conserve  the  carbonic 
add  gas,  which  alone  gives  vitality  to  the  water  and  makes  it  valuable 
for  use,  is  not  a  destruction  of  property.  If  the  water  is  used  for  the 
purposes  of  destruction  as  mineral  water,  the  owner  profits  not  so  much 
from  the  actual  value  of  his  own  water  or  land  as  from  the  destruction 
of  his  neighbor's  property.  The  right  to  sap  or  draw  the  vitality  from 
the  land  or  spring  of  another  is  not  a  property  right  which  the  Con- 
stitution has  placed  beyond  the  police  power. 

It  is  urged  that  the  defendant  is  usmg  its  water  for  profit,  and  nat- 
urally uses  it  in  the  manner  most  profitable  to  it.  But  it  is  evident  that 
the  defendant  cannot  continue  its  present  operations  long  before  it 
exhausts  all  the  water  which  naturally  comes  from  and  is  stored  in  its 
81  acres  of  land.  Its  business  may  be  profitable,  because  by  pumps  of 
powerful  reach,  or  by  the  gas  pressure,  the  water  and  gas  from  neigh- 
boring lands  is  drawn  to  or  forced  to  its  premises,  to  the  great  injury 
of  other  landowners.  These  considerations,  and  others,  seem  to  make 
reasonable  the  exercise  of  the  police  power  of  the  state  by  this  legis- 
lation, declaring  that  such  mineral  waters  shall  not  be  disintegrated 
and  destroyed,  m  order  that  one  owner  may  sap  the  vitality  therefrom 
to  the  prejudice  of  all  others,  when  the  value  taken  is  very  small  com- 
pared with  the  part  destroyed.  In  Ohio  Oil  Co.  v.  Indiana,  177  U.  S. 
210,  20  Sup.  Ct.  584,  44  L.  Ed.  729,  the  court  says: 

"Hence  It  Is  that  the  legislative  power,  from  the  peculiar  nature  of  the  right 
and  the  objects  npon  which  it  Is  to  be  exerted,  can  be  manifested  for  the  purpose 
of  protecting  all  the  collective  owners,  by  securing  a  Just  distribution,  to  arise 
from  the  enjoyment  by  them  of  tbelr  privilege  to  reduce  to  possession,  and  to 
reach  the  like  end  by  preventing  waste.  *  •  •  Viewed,  then,  as  a  statute 
to  protect  or  to  prevent  the  waste  of  the  common  property  of  the  surface  own- 
ers, the  law  of  the  state  of  Indiana,  which  is  here  attacked  because  It  is  as- 
serted that  it  divested  private  property  without  due  compensation,  In  sub- 
stance is  a  statute  protecting  private  pro[>eTty  and  preventing  it  from  being 
t&ksa  by  <me  of  the  common  owners  without  regard  to  the  enjoyment  of  others." 

This  statute  unfavorably  affects  the  defendant's  business  and  the 
value  of  its  plant ;  but  it  knew  or  was  chargeable  with  knowledge  that 
the  great  quantity  of  gas  it  has  been  using  and  the  great  quantity  of 
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water  it  has  been  wasting  for  years  could  not  originate  entirely  upon, 
and  was  not  stored  alone  in,  its  21  acres  of  land,  and  that  its  opera- 
tions were  depleting  other  lands  in  the  vicinity  of  a  great  part  of  their 
natural  value.  It  might  readily  have  foreseen  that  the  Legislature, 
in  the  exercise  of  the  police  power,  might  regulate  the  manner  in  which 
such  hidden  supplies  of  gas  and  mineral  water  should  be  used.  It 
began  and  has  continued  its  business  with  that  chance  always  existing. 

The  first  and  second  provisions  of  the  statute,  if  intended  to  prevent 
all  pumping,  and  to  prohibit  the  landowner  from  taking  water  from 
his  well  unless  it  flows  naturally  to  the  surface,  is  unreasonable  and 
an  invasion  of  property  rights.  The  landowner  may  make  any  proper 
use  he  may  desire  of  the  water  contained  in  his  land,  and  may  by 
pumps,  weU  sweeps,  and  buckets,  or  other  means,  raise  the  water  from 
his  well  for  use  upon  his  land,  so  long  as  he  does  not  take  more  than 
naturally  comes  to  his  well.  But  these  provisions  should  not  be  given 
such  a  construction.  If  the  language  permits,  they  should  be  construed 
in  such  a  manner  as  to  have  force  and  validity.  They  prohibit  the 
owner  to  accelerate  or  obtain  an  unnatural  flow  from  his  well.  In 
other  words  he  must  not  by  artificial  contrivance  bring  to  his  well  and 
take  from  it  a  greater  supply  than  naturally  would  come  there.  The 
second  provision  ai^lies  only  when  such  acts  injure  other  wells  or 
springs.  The  first  provision  refers  to  no  other  wells  or  springs ;  but 
if  a  land  owner  has  bored  no  well  he  may  at  some  time  bore  one,  and 
he  is  therefore  interested  that  the  valuable  mineral  waters  in  his  land 
should  not  be  taken  from  it  by  another.  These  provisions,  so  inter- 
preted, are  fairly  within  the  power  of  the  Legislature. 

The  fourth  provision  of  the  statute  is  an  unreasonable  exercise  of 
legislative  power  to  the  injury  of  the  property  owner.  If  certain 
springs  in  a  given  locality  are  being  depleted  as  to  quality  and  quantity 
of  Vvater  or  gas,  the  proper  use  by  an  adjoining  owner  of  his  well  may 
in  some  degree  affect  unfavorably  the  well  or  spring  of  another,  and 
this  provision  in  such  a  case  would  in  substance,  if  technically  con- 
strued, deprive  every  owner  of  the  right  to  make  any  use  of  his  well. 

The  Legislature  has  determined  that  where  the  water  and  gas  escape 
from  their  imprisonment  from  under  or  in  the  rock,  and  are  found 
above  the  rock,  the  owner  of  the  soil  shall  not  be  prohibited  from  us- 
ing them  in  any  manner  permitted  by  the  common  law.  This  is  not 
favoring  springs  not  bored  in  the  rock  as  against  those  drilled-  in  ihe 
rock.  It  simply  shows  that  the  use  of  such  springs  or  wells  was  not 
considered  detrimental  to  the  public  or  to  other  property  owners. 
Whether  in  fact  such  conclusion  is  well-founded,  or  not,  we  are  not 
to  determine.  Springs  bored  in  the  rock  may  properly  be  considered 
in  a  class  by  themselves,  and  so  long  as  legislation  affects  alike  all 
of  the  springs  or  wells  in  the  same  class  and  similarlv  situated  it  is 
not  invalid  because  it  does  not  include  other  classes.  This  legislation 
does  not  deny  the  equal  protection  of  the  law  to  any  spring  or  land- 
owner. 

The  second  section  of  the  statute  permits  any  citizen  of  the  state  to 
maintain  an  action  to  restrain  a  vioktion  of  the  provisions  thereof  in 
any  city  or  town  in  which  he  is  assessed  for  and  is  liable  to  pay  a  tax. 
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Hie  plaintiff  tuings  this  action  as  the  owner  of  a  springy,  and  also  as 
such  citizen  taxpayer. 

The  result,  from  these  considerations,  is  that  the  first,  second,  and 
third  provisions  of  the  statute  are  valid,  and  the  fourth  invalid. 

The  injunction  and  order  should  therefore  be  modified  as  indicated, 
and,  as  so  modified,  affirmed,  with  $10  costs  and  disbursements  to  the 
respondent  All  concur,  except  COCHRANE,  J.,  who  votes  for  re- 
venal. 


<128  App.  Dlv.  42.) 

PEOPLB  y.  XBW  YORK  CARBONIO  ACID  GAS  GO.  et  al. 
^Supreme  Gotirt,  Appellate  DItIbIod,  Third  Departmoit   September  21,  1908.) 

1.  Watkbs  and  Wateb  Ooitbses— Minebal  Spbinos— Rbouution— VAUDrrr. 
The  provision  In  Laws  1006,  p.  1221,  c.  42ft,  authorizing  the  Attorney 
General  to  sue  In  the  name  of  the  peoi^e  to  restrain  any  person  from  any 
of  the  unlawful  acts  apeclfled  in  the  act  regulating  the  natural  mineral 
springs  ot  the  state,  Is  not  an  unreasonable  exercise  of  the  police  power, 
for  when  the  condlttons  Justify  the  regulation  of  such  springs  the  Legis- 
lature may  determine  in  what  manner  such  regulations  shall  be  enforced. 

2  Irjuitciion— Teufobabt  Injunction— Seoubitt. 

Ordinarily  a  temporary  Injunction  Is  only  granted  on  security  to  the 
party  enjoined. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  27,  Injunction,  S  323.1 


In  an  action  by  the  people  to  restrain  the  violation  of  Laws  1908,  p. 
1221,  c  429,  regulating  natural  mineral  springs  of  the  state,  brought  before 
the  constitutionality  of  the  act  had  been  established  by  the  court  of  last 
resort,  the  trial  court,  as  a  matter  of  discretion,  should  not  enjoin  defend- 
ant in  the  prosecution  of  his  ordinary  business  during  the  pendency  of  the 
action ;  the  pe(^le  not  giving  sectirlty. 

Appeal  from  Special  Term. 

Separate  actions  by  the  People  against  the  New  York  Carbonic  Add 
Gas  Company,  the  Geysers  Natural  Gas  Company,  the  Lincoln  Spring 
Gas  Company,  the  Natural  Carbonic  Gas  Company,  Mary  Augusta 
Patterson,  and  Harry  M.  Levengston.  From  orders  granting  tem- 
porary injunctions,  defendants  appeal.  Reversed,  and  injunctions  va- 
cated. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

E.  T.  Brackett,  for  appellants  New  York  Carbonic  Acid  Gas  Co., 
Geysers  Natural  Gas  Co.,  and  Lincoln  Spring  Gas  Co. 
Charles  M.  Davison,  for  appellant  Patterson. 
W.  P.  Butler,  for  appellant  Levengston. 

William  S-  Jackson,  Atty.  Gen.,  and  Charles  P.  Williams,  Deputy 
(C.  C.  Lester,  T.  Newton  Fiero,  and  Rockwood,  Scott  &  McKelvey,  oi 
counsel),  for  the  People. 

JOHN  M.  KELLOGG,  J.  In  Hathom  v.  Natural  Carbonic  Gas 
Company,  112  N.  Y.  Supp.  374,  decided  at  this  term  of  court,  it  was 
held  in  substance  that  some  of  the  acts  mentioned  in  the  complaint  in 
the  above  cases  may  be  enjoined,  and  that  chapter  429,  p.  1321,  of  the 
Laws  of  1908  made  such  acts  unlawful,  and  in  the  respects  indicated 
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said  statute  was  a  proper  exercise  of  the  police  power  of  the  state.  If 
the  conditions  existing  justified  the  regulation  of  the  natural  springs  of 
the  state,  it  would  follow  that  the  L^slature  likewise  would  have  pow- 
er to  determine  in  what  manner  such  regulation  should  be  enforced,  and 
.a  determination  as  provided  in  the  act  that  the  people  may  maintain 
the  action  is  not  an  unreasonable  exercise  of  die  police  power.  These 
actions  are,  therefore,  properly  brought  in  the  name  of  the  p^ple  as 
plaintiffs. 

Ordinarily  a  temporary  injunction  is  only  granted  upon  security  to 
the  party  enjoined,  so  that  in  a  manner  both  parties  take  some  chances 
in  the  litigation.  Here  the  various  spring  owners  and  taxpayers  have 
the  right  to  maintain  actions  and  make  application  for  temporary  in- 
junctions during  the  pendency  thereof  upon  giving  proper  security. 
In  these  cases  tiie  people  have  not  given  security  and  cannot  be  re- 
quired so  to  do. 

Until  the  constitutionality  of  the  law  is  established  by  the  court  of 
last  resort  it  seems  a  hardship  to  enjoin  the  greater  part  of  defendants'^ 
business,  with  no  indemnity  in  case  they  are  finally  successful.  As  a 
matter  of  discretion  the  defendants  should  not  be  enjoined  in  the  prose- 
cution of  their  ordinary  business  during  die  pendency  of  the  action 
without  securi^. 

The  orders  appealed  from  are  therefore  reversed,  without  costs,  and 
the  injunctions  vacated.  All  concur;  CCX^HRANE,  J.,  in  result. 


(128  App.  DlT.  3M 

BBERS  T.  STItONO. 
(Supreme  C!ovrt,  Appellate  Division,  Third  Department   September  17.  1908.> 

1.  BxEcuTons  AND  Aduinisvratobb  —  DisniBxmon  or  Estatb— NonTATmrr 

or  Leo  ACT— Actions. 

Under  Ck>de  Civ.  Proc.  i  1819,  providing  that  where,  after  the  expiration 
of  one  year  from  the  granting  of  letters  testamentary,  an  executor  refuaeft 
on  demand  to  pay  a  legacy,  the  person  entitled  thereto  may  maintain  an 
action  against  him,  an  executor  who  refuses  to  pay  a  legacy  on  proper  de- 
mand la  liable  to  an  action  at  law,  and  he  cannot  raise  the  objection  that 
the  Surrogate's  Court  Is  the  tribunal  in  which  the  payment  of  the  legacy 
should  be  enforced. 

CEd.  Note.— For  cases  in  point;  see  Cent  Dig.  vol.  22.  Executors  and  Ad- 
ministrators, S§  1274-1277,] 

2.  Saue— Pleading— Paoor. 

In  an  action  under  Code  Civ.  Proc.  I  1819,  against  an  executor  falling 
to  pay  a  legacy,  It  must  be  allied  and  proved  that  he  refused  to  pay 
the  legacy  on  proper  demand ;  demand  and  refnsal  being  cmidltlcma  prece- 
dent to  the  right  to  maintain  the  action. 

8.  SAUS— BVIDBNCS— QVESIIOlfB  FOB  JUBT. 

In  an  action  against  an  executor  for  his  failure  to  pay  a  l^cy,  evi- 
dence Aefd  to  require  the  submission  to  the  Jury  of  the  Issues  whether 
the  legacy  was  paid,  and  whether,  If  not  paid,  payment  was  demanded  <^ 

and  refused  by  him. 

Appeal  from  Trial  Term,  Delaware  County. 

Action  by  Cyrus  A.  Beers,  administrator  of  Mary  Jane  Beers,  de- 
ceased»  against  Thomas  S.  Strong,  e^^ecutor  of  Mary  Smith,  deceased. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  moticak 
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for  a  new  trial  on  the  minutes,  defendant  appals.    Reversed,  and 

new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER.  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Selah  B.  Strong  (Robert  C.  Beatty,  of  counsel),  for  appellant. 
Neish,  More  &  Neish  (Alexander  Neish,  of  counsel),  for  respond- 
ent. 

JOHN  M.  KELLOGG,  J.  The  will  of  Mary  Smith,  of  which  the 
defendant  is  the  executor,  gave  to  Mary  J.  Beers  $600.  Immediately 
after  the  will  was  admitted  to  probate  uie  executor  mailed  to  Miss 
Smith  a  release  and  discharge,  saying  that  when  the  same  was  re- 
turned to  him  he  would  pay  her  $475,  being  the  amount  of  the  legacy 
less  the  succession  tax  of  $25.  The  release  was  executed  and  returned 
to  him,  and  immediately  he  forwarded  his  check  to  her  for  that 
amount.  The  check  was  dated  November  4,  1895,  and  was  mailed 
to  the  legatee  about  that  time.  The  letter  from  the  defendant  inclos- 
ing the  release  was  addressed  to  the  legatee  at  Walton,  Delaware 
county,  N.  Y.  It  was  written  October  10th,  to  which  she  replied 
October  29th,  saying  that  the  letter  had  remained  in  the  post  office 
over  a  week,  but  that  she  returned  the  paper  and  "I  shall  watch  the 
post  office  for  the  check."  The  check  was  mailed  to  her  November 
4th  to  the  same  address.  This  action  is  brought  by  her  administrator 
to  recover  the  legacy,  claiming  that  the  check  never  has  been  paid. 
She  died  intestate  in  March,  1905,  and  shortly  thereafter  the  check 
and  the  letters  above  referred  to  from  the  executor  were  found  in  an 
envelope  in  her  trunk;  the  check  unindorsed.  The  plaintiff  was 
thereupon  duly  appointed  administrator  of  her  estate,  indorsed  the 
check  as  such  administrator,  and  his  attorney,  in  June,  1905,  presented 
it  at  the  bank  upon  which  it  was  drawn  and  demanded  payment,  which 
was  refused.  It  does  not  appear  upon  what  ground  payment  was  re- 
fused, or  what  took  place  at  the  time  of  the  demand  and  refusal; 
the  evidence  simply  showing  the  conclusion  that  payment  was  demand- 
ed and  refused.  It  does  not  appear  that  any  other  donand  was  made 
upon  the  defendant  for  payment,  or  that  his  attention  was  called  in 
any  way  to  the  matter  until  action  brought. 

The  Surrogate's  Court  is  the  tribunal  which  administers  the  affairs 
of  decedents,  and  the  payment  of  legacies  and  distributive  shares  is 
ordinarily  enforced  through  proceedings  in  that  court.  It  is  provided 
by  section  1819  of  the  Code  of  Civil  Procedure  that  if  an  adminis- 
trator, after  the  lapse  of  one  year  from  his  appointment,  refuses  upon 
demand  to  pay  a  legacy,  an  action  may  be  brought  against  him  there- 
for. After  such  refusal  he  is  liable  to  an  action  at  law,  and  he  can- 
not raise  the  objection  that  the  Surrogate's  Court  is  the  tribunal  in 
which  payment  of  the  legacy  should  be  enforced.  This  provision  of 
the  Code  does  not  mean  that  any  executor,  after  the  lapse  of  one  year, 
may  be  sued  in  an  action  at  law  for  a  legacy ;  but  the  fact  must  be 
alleged  and  proved  that  he  has  refused  to  pay  the  legacy  upon  proper 
demand  therefor.   The  demand  and  refusal  are  therefore  conditions 
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precedent  to  the  right  to  maintain  this  action,  and  should  be  alleged 
and  proved. 

The  court  submitted  to  the  jury  the  c|uestion  whether  the  Iqi^aqr  had 
in  fact  been  paid,  and  refused  to  submit  the  question  whether  demand 
for  payment  and  a  refusal  had  been  made,  and  refused  to  charge  that 
if  no  demand  had  been  made  there  could  be  no  recovery,  to  which  re- 
fusals the  defendant  excepted.  I  think  it  was  error  to  refuse  to  "*b- 
mit  those  questions  to  the  jury.  If  the  check  had  been  presented  to 
tiie  bank  in  due  course  of  business,  and  it  had  refused  payment,  such 
refusal  might  be  equivalent  to  a  demand  upon  the  executor  and  a  re- 
fusal by  him,  as  he  had  constituted  the  bank  in  a  way  his  representa- 
tive for  making  the  payment  and  had  authorized  a  demand  upon  it 
therefor.  But  the  presentment  of  the  dieck  after  10  years  from  its 
date,  indorsed  by  a  so-called  administrator  of  the  payee,  does  not  as 
a  matter  of  law  establish  a  proper  demand  upon  the  executor  and  a 
refusal.  It  does  not  appear  what  took  place  at  the  bank.  It  may  be 
that  the  money  with  which  to  pay  this  check  was  still  upon  deposit, 
but  that  the  bank  felt  that  so  long  a  delay  threw  suspicion  upon  the 
check,  and  that  payment  should  not  be  made  without  proper  verifica- 
tion.  It  may  have  felt  that  a  certificate  that  the  plaintiff  was  the  ad- 
ministrator of  the  payee  was  necessary  and  proper.  It  may  have  had 
no  knowledge  as  to  the  signature  of  the  payee  or  the  identity  of  the 
attorney  making  the  demand.  There  are  so  many  good  reasons  why 
the  baific  might  not  at  the  moment  be  willing  to  pay  a  check  present- 
ed in  the  manner  in  which  this  was  that  it  cannot  be  said  as  matter  of 
law  that  the  faihire  of  the  bank  to  pay  the  check  upon  presentation 
was  equivalent  to  refusal  of  payment  by  the  defendant.  Instead  of  the 
facts  which  constitute  the  demand  and  refusal  being  shown,  we  are 
simply  furnished  the  omclusion  that  payment  was  demanded  and  that: 

"They  declined  to  pay.   I  demanded  payment,  and  they  refused  to  pay  it** 

The  legatee,  by  not  presenting  the  check  in  due  course  of  business, 
had  in  fact  discredited  it,  and  the  unwarranted  delay  in  presentment 
justified  the  bank  in  taking  reasonable  and  proper  precautions  to 
verify  it  and  ascertain  its  history.  'Hie  delay  and  unbusinesslike 
methods  of  the  payee  quite  probably  brought  about  the  failure  of  the 
bank  to  pay  the  check,  and  her  carelessness,  and  not  the  negligence 
or  wrongful  act  of  the  defendant,  quite  probably  is  the  cause  of  the 
nonpayment  of  the  check. 

The  summons  and  complaint  in  this  case  was  served  <mj  the  23d  day 
of  June,  1905.  The  alleged  demand  upon  the  bank  was  &  day  or  two 
before  that  time.  The  complaint  was  verified  upon  the  Rth  day  of 
February,  1905,  about  four  months  prior  thereto.  No  communication 
was  had,  or  apparently  attempted,  with  the  defendant,  after  the  check 
was  presented,  until  action  brought;  and  it  does  not  appear  that  his 
attention  was  called  to  the  nonpayment  of  this  legacy  from  the  time 
he  received  the  release  until  the  summons  was  served  upon  him.  The 
fact  that  the  legatee  never  made  any  personal  demand  upon  him  from 
the  time  the  release  was  delivered  to  him  is  some  evidence  that  in 
some  way  the  plaintiff's  claim  had  been  satisfied,  as  it  is  not  usual  for 
a  payee  of  a  check  representing  a  legacy  to  allow  so  lotig  a  period  to 
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elapse  without  demanding  payment.  The  silence  of  the  legatee  ^or 
all  the  years  since  the  release  was  given,  and  the  fact  that  she  never 
made  any  claim  that  the  legacy  was  unpaid,  are  circumstances  profier- 
Ir  bearing  upon  the  question  whether  she  had  not  been  paid  otherwise. 
The  same  long  lapse  of  time,  and  the  failure  to  present  a  check  to  a 
bank  for  10  years,  was  enough  to  arouse  the  suspicion  of  the  bank, 
and  to  in  a  way  justify  its  refusal  to  pay  until  the  facts  were  inquired 
into.  Taking  a  position  most  favorable  to  the  plaintiff,  it  was  a  ques- 
tion of  fact  for  the  jury  to  determine  whether  the  presentment  of  this 
check,  without  explanation,  to  the  bank,  so  long  a  time  after  it  was 
dated,  the  presentment  being  made  by  an  alleged  attorney  of  the  al- 
leged administrator  of  the  payee,  is  evidence  of  a  want  of  funds  widi 
which  the  check  might  properly  be  paid.  If  funds  still  remained  in 
the  bank  sufficient  to  pay  the  check,  and  the  bank,  for  purposes  of 
caution  or  verification,  refused  then  to  pay  it,  it  cannot  be  said  that 
such  failure  to  pay  was  a  demand  upon  the  executor  for  ^e  payment 
of  the  legacy  and  a  refusal.  It  is  quite  probable  that,  when  the  bank 
failed  to  pay  the  check,  if  personal  demand  had  been  made  upon  the 
executor,  he  would  have  directed  payment  of  the  check,  or  that  cir- 
cumstances might  have  been  discovered  which  satisfactorily  solved  the 
mystery  connected  with  the  check  and  its  nonpresentment. 

I  think  there  were  two  questions  of  fact,  one  of  which  was  submit- 
ted to  the  jury,  and  the  other  withheld  from  it :  (1)  Was  the  legacy 
paid?  (2)  If  not  paid,  was  payment  demanded  of  the  executor  and 
refused  by  him? 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  grantwl.  with  costs  to  the  appellant  to  abide  the  event.  All  con- 
cur, except  SEWELL,  J.,  not  voting;  SMITH,  P.  J.,  and  COCH- 
RANE, J.,  concurring  in  result  only. 


Cid  UIsc.  Rep.  869.) 

PBOPLE  ex  rel.  BEBXARD  T.  HcKEiS,  Special  Deputy  Excise  GomV.  et  «L 
(Snprone  Court,  Special  Term,  Kew  Tork  County,  May,  1908.) 

IXTOXICATIHa  lilQTJOBS— CAncinJLATION  OF  CKRTtFIO ATE— POLICE  POWEBS. 

Liquor  Tax  Law  (Laws  1806,  p.  60,  c.  112)  {  17,  subd.  8,  as  amended  by 
Laws  1906,  p.  414,  c.  144,  providing  that  where  a  certificate  had  l>een 
canceled  because  the  proolaes  have  become  disorderly,  or  because  sambllug 
hu  been  permitted  thereon,  no  certificate  shall  be  Issued  for  said  premises 
to  any  person  for  one  year -from  the  order  of  cancellation,  la  a  lawful  ex- 
ercise of  the  police  power  of  the  state. 

Application  by  Ae  people,  on  the  relation  of  George  Bernard^ 
against  Moses  M.  McKee,  special  deputy  commissioner  of  occise,  and 
Maynard  N.  Clement,  state  commissioner  of  excise.   Writ  dismissed. 

Order  affirmed  128  App.  Div.  954,  111  N.  Y.  Supp.  1135, 

Julius  M.  Mayer,  for  relator, 
Herbert  H.  Kellogg,  for  respondents. 

DOWLING,  J.  The  question  involved  in  this  application  is  that  of 
the  constitutionality  of  the  amendment  to  section  17,  subd.  8,  of  the 
liquor  tax  law  (Laws  1896,  p.  60,  c  112),  being  chapter  144,  p.  414, 
112N.T.8.— 2B 
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Laws  of  1908,  and  taking  effect  April  21, 1908.  The  premises  in  ques- 
tion were  formerly  occupied  by  Cail  Leron,  who  trafficked  in  liquors 
therein  under  a  certificate  duly  issued  to  him.  On  November  1,  1907, 
such  certificate  was  duly  revoked  on  the  ground  that  the  premises  had 
been  suffered  and  permitted  to  be  disorderly.  On  November  2,  1907, 
George  Bernard,  the  petitioner,  took  possession  of  said  premises  and 
obtained  a  new  certificate  therefor,  and  since  that  date  has  been 
trafficking  in  liquors  therein. 

It  must  be  assumed  that  he  was  a  holder  df  the  cer^cate  in  good 
faith,  and  had  no  connection  with  the  acts  of  the  former  proprietor. 
The  state  has  commenced  no  proceedings  to  annul  or  terminate  his 
certificate.  At  the  time  of  the  issuance  of  the  license  to  him  there 
was  no  provision  of  law  forbidding  the  issuance  of  a  certificate  for 
premises  wherein  acts  had  been  committed  justifying  a  revocation. 
The  amendment  in  question  provides  that,  where  a  cancellation  or 
forfeiture  of  a  certificate  has  been  had  by  reason  of  suffering  the  prem- 
ises to  become  disorderly,  or  permitting  gambling  therein,  no  new 
certificate  shall  be  issued  for  said  premises  to  any  person  for  the 
period  of  one  year  from  the  entry  of  the  final  order  of  cancellation. 
It  will  be  noticed  that  this  virtually  creates  a  new  principle  of  pun- 
ishment for  violation  of  certain  kinds,  llie  penalty  is  no  longer  a 
deprivation  of  the  right  to  a  certificate  on  the  part  of  the  certificate 
holder  and  his  agents,  servants,  employes,  representatives,  or  members 
of  his  family,  but  the  denial  of  the  right  to  traffic  in  liquors  in  specified 
premises.  From  a  penalty  in  personam  it  has  virtually  become  one 
in  rem.  That  the  ultimate  result  of  this  provision  may  be  good  seems 
not  unreasonable  to  hope,  as  it  should  make  landlords  more  careful 
of  the  character  and  antecedents  of  the  tenants  to  whom  they  lease 
premises  for  trafficking  in  liquors.  That  it  may,  in  certain  cases, 
impose  a  grievous  hardship  on  owners  of  property,  is  also  probable. 

But  I  am  of  the  opinion  that  the  provision  is  constitutional.  It  will 
be  noted  that  the  provision  applies  to  the  issue  of  new  certificates. 
It  does  not  purport  to  authorize  the  cancellation  of  an  existing  cer- 
tificate. No  certificate  holder  has  a  vested  right  to  the  renewal  of 
his  certificate.  The  Legislature  may  at  any  time  prescribe,  for  the 
future,  more  onerous  regulations  for  the  conduct  of  the  liquor  traffic, 
or  may  inhibit  it  entirely.  The  certificate  is  a  temporary  license  for 
a  limited  period,  and  gives  no  rights  in  perpetuity.  The  regulation 
of  the  liquor  traffic  is  an  exercise  of  the  police  power  of  the  state. 
So  long  as  that  power  is  exercised  fairly,  reasonably,  and  uniformly, 
no  question  can  be  successfully  raised  as  to  its  being  properly  exer- 
cised. Nor  does  the  fact  that  the  applicant  has  already  received  a 
certificate  give  him  any  additional  rights  over  an  original  applicant. 
Matter  of  Clement  v.  Van  Etten,  67  Misc.  Rep.  47,  107  N.  Y.  Supp. 
205 ;  Matter  of  Clement  v.  Brady,  54  Misc.  Rep.  352,  105  N.  Y.  Supp. 
1054;  Matter  of  Clement  v.  Cusick,  125  App.  Div.  676,  110  N.  Y. 
Supp.  67. 

The  provision  is  constitutional,  and  a  lawful  exercise, of  the  police 
power  of  the  state.  The  special  deputy  commissioner  was,  therefore, 
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justified  in  refusing  to  issue  the  new  certificate.   The  writ  is  dis- 
missed, with  costs. 
Writ  dismissed,  with  costs. 


(US  App.  Dir.  44.) 

PEOFLB  ex  nh  WASHBURN  T.  COMMON  GOUNCm  ETTO,  OF  OITZ  OF 

GliOTIOaSYILLB. 

(Supreme  Oonrt,  Appellate  Divlaloii,  niird  D^rtmoit  September  17,  1906.) 

L  BMinsNT  Domain— AcQuisiTioR  or  Lard  fos  Stbebts— Dauaqkb. 

An  owner  placed  bts  house  bo  near  to  the  street  line,  as  shown  by  a 
map  prerloasly  filed  in  the  county  tderk'a  office,  that  the  porch  encroach- 
ed on  the  street  Subsequratly  the  municipality  sought  to  take  a  strip  to 
widen  the  street,  and  thereby  brought  the  new  street  line  within  2%  feet 
of  the  house  at  a  point  where  the  old  street  line  was  4,%  feet  away. 
Held,  that  the  expense  of  moving  the  entire  house  could  not  be  included 
in  awarding  damages  for  the  taking. 

2.  Dedication— STBXEiB—AooBPTAifcE  bt  Public. 

A  public  street  cannot  be  created  by  mere  dedication ;  but  there  must 
be  somethtng  amounting  to  an  acc^ituice  thereof,  eltbw  by  the  public 
authorities  or  directly  by  the  public. 
[Ed.  Kota—For  caseg  In  point,  see  Gent  Dig.  vol.  15»  Dedlcatton,  |  64.] 
B.  Sua. 

Wbere,  for  a  number  of  years  subsequent  to  the  filing  of  a  map  of  a 
tract  divided  into  lots  and  streets,  there  was  no  official  acceptance  of  a 
street,  and  it  was  practically  impaasable  in  places  for  teams  at  least, 
and  was  used  but  little,  there  was  no  acqnl^tlon  by  the  puUle  ot  the 
street  as  sodL 

4.  B&SKUERTB— Wat  or  NBCssaiTr— AcquisinoH. 

Where  lots,  described  as  bounded  m  a  street  as  shown  by  a  map  of  a 
tract  divided  into  lots  and  streets,  are  sold,  the  purchasers  acquire  a  right 
of  way  over  the  land  described  as  a  street  especially  wiiere  a  lot  has  no 
means  of  approach,  except  by  such  street 

Bl  Same— Abandonheht— Xqnitbbb. 

A  private  easement  Is  not  lost  by  mere  nonuser,  no  matter  for  how 
long  a  time,  and  can  be  cut  ofE  <mly  by  abandomnent  or  by  a  preacrlptlTe 
right  in  another. 

[Ed.  Note.— For  cases  In  point,  see  Oent  Dig.  vol.  17,  Baaements,  |  77.] 

6.  Same. 

The  fact  that  a  street  was  practically  impassable  and  was  but  little 
used  did  not  show  an  abandonment  by  the  abutting  owner  of  his  right  of 
way  therein,  acquired  by  a  conveyance  of  lots  described  as  bounded  on  the 
street 

[Ed.  Note. — For  cases  In  point,  see  O&at  Dig..  voL  17,  Blaaanents,  |  77.] 

7.  Sams— Advxbbe  Possession. 

A  deed  conveyed  land  to  the  north  of  a  street,  without  mentioning  the 
street,  but  referring  to  a  map  dividing  a  tract  Into  lots  and  streets,  show- 
ing the  street  In  question,  A  qultelalm  deed  drnveyed  to  the  same  grantee 
xniactically  all  of  the  street  Inmiedlately  adjoining.  The  grantee  for  18 
years  maintained  a  lawn  on  part  of  the  street  and  a  stone  sidewalk  over 
it ;  but  he  did  not  claim  an  absolute  fee  In  the  street,  nor  did  he  p*reTent 
all  use  by  others,  and  during  the  period  there  was  a  more  or  less  In- 
termittent use  by  others.  Held,  that  the  grantee  did  not  acquire  a  pre* 
scriptlve  right  to  the  street 

5.  Eminent  Domain- acquisition  op  Land  fob  Steeets— Damages. 

Where  land  burdened  with  private  easements  of  right  of  way  la  taken 
by  the  public  for  street  purposes,  by  taking  a  public  rl^^t  of  way,  wltboat 
taking  the  fee,  only  nominal  damages  can  be  allowed. 
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9.  Said— Statdtes— CoHSTBUonoH. 

A  statute  authorlzlDg  the  taking  of  lands  for  a  public  use  Is  strictly 
construed,  and  no  greater  interest  is  to  be  taken  than  Is  necessary  for 
tbe  purposes  Intended  to  be  accompli^ed  thereby. 

10.  Save— Trrxji  Aoquired. 

Where  land  Is  takeu  for  highway  purposes,  a  general  easement  of  pas- 
sage is  all  that  Is  necessary,  and  title  conveyed  by  eminent  domain  pro- 
ceedings for  highway  purposes  Is,  in  the  absence  of  expressions  unequiT- 
ocally  directing  the  taking  of  a  larger  estate,  limited  to  a  general  ease- 
ment of  passage,  and  the  fee  will  not  be  disturbed. 

[Ed.  Note. — For  cases  in  [wlnt,  see  Cent  Dig.  Tot.  18,  Eminent  Domain, 
I  836.] 

KeQogft  J.,  dissenting. 

Certiorari  by  the  people,  on  the  relation  of  Malvlna  Washburn, 
against  the  common  council  of  the  city  of  Gloversville  and  others, 
to  review  proceedings  relating  to  laying  out,  widening,  and  extending 
a  street  in  the  dty.  Award  and  determination  of  commissioners  sus- 
tained. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ: 

H.  D.  Wright,  for  relator. 

W.  A.  McDonald,  for  respondents. 

SMITH,  P.  J.  In  these  proceedings  commissioners  to  ascertain  and 
assess  dam^s  were  duly  appointed  by  the  county  judge  of  Fulton 
county  pursuant  to  the  city  charter.  They  conducted  hearings  and 
viewed  the  premises,  and  finally  made  a  report  allowing  relator,  among 
others,  certain  sums  for  damages  to  her  premises,  whidi  amounts  she 
now  complains  of  as  inadequate. 

The  first  part  of  the  award  in  question  allows  relator  the  sum  of 
$409.34  for  damages  on  account  of  the  talcing  by  the  city  of  a  wedge- 
shaped  strip  of  land  south  of  her  residence  4^4  feet  wide  on  its  west 
end,  bounded  by  North  Main  street,  and  running  east  72  feet  to  a 
point.  The  taking.of  this  strip  of  land  for  street  purposes  would  neces- 
sitate the  cutting  away  of  a  portion  of  relator's  porch,  which  also  en- 
croached upon  the  old  street  hereinafter  referred  to,  and  would  bring 
the  new  street  line  within  about  2^  feet  of  the  house  at  a  point  where 
the  old  street  line  was  about  2  feet  further  south.  The  evidence  taken 
as  to  the  damages  sustained  shows  the  usual  extremes  peculiar  to  this 
class  of  cases ;  but  we  are  unable  to  say  that  the  finding  of  the  com- 
missioners was  erroneous.  The  house  was  originally  placed  very  near 
to  the  old  street  line,  as  then  laid  out  under  the  name  of  Prospect 
avenue  on  a  map  of  the  tract  filed  in  the  county  clerk's  office  in  1871, 
some  18  years  before  the  house  was  built.  It  was  presumably  so  plac- 
ed in  full  knowledge  of  any  possible  disadvantages  arising  from  such 
locaticm,  so  that  it  does  not  seem  reasonable  now  to  include  as  dam- 
ages sustained  by  taking  this  narrow  strip  of  land  the  expense  of  mov- 
ing the  entire  house  to  the  northward,  as  was  done  by  relator's  wit- 
nesses in  their  estimates  of  the  damages. 

The  main  contention,  however,  arises  from  the  second  part  of  the 
award,  which  is  as  follows: 
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"We  also  award  to  Malvlna  Washburn  for  damages  to  her  property  in  the 
dty  of  GloversTlUe,  N.  T.,  by  •which  proposed  Improvement  a  strip  of  land 
40  feet  In  width  on  the  east  side  of  North  Main  street,  273.5  feet  in  length,  and 
80  feet  in  width  on  the  east  end  thereof,  is  taken,  which  said  strip  of  land  Is  a 
part  of  the  premises  described  in  petitioner's  Exhibit  V,  which  said  premises, 
viz.,  that  described  In  petitioner's  Exhibit  V,  was,  at  and  before  the  com- 
mencement of  this  proceeding,  subject  to  an  easement  of  right  of  way  over  the 
entire  extent  thereof,  after  making  doe  allowance  for  any  benefits  said  owner 
may  derive  thwefroni.  $30.00." 

It  appears  that  relator's  title  to  the  premises  affected  by  these  pro- 
ceedings came  to  her  by  a  warranty  deed  from  her  husband,  James 
H.  Washburn,  in  1904,  and  his  title  rested  upon  two  separate  convey- 
ances, executed,  acknowledged,  and  recorded  in  1887  and  upon  the 
same  days.  One  of  these  is  a  warranty  deed  conveying  premises  to 
the  north  of  and  bounded  on  the  south  by  a  line  which  is  the  line  of 
Prospect  avenue  heretofore  referred  to;  no  street  or  avenue  being- 
mentioned,  however,  in  such  deed,  but  reference  being  expressly  made 
to  the  aforesaid  map  on  file  in  the  clerk's  office,  upon  which  map  said 
avenue  is  clearly  shown.  The  other  conveyance  is  a  quitclaim  deed 
covering  practically  all  of  said  avenue  immediately  adjoining  on  the 
south  the  {H«mises  conveyed  by  said  warranty  deed,  also  without  re- 
ferring to  any  street  or  avenue,  but  expressly  referring  to  the  said  map. 
This  map  covered  a  5-acre  tract,  which  was  subdivided  into  lots  about 
1870.  It  is  referred  to  a  number  of  times  in  subsequent  deeds  of  lots, 
and  Prospect  avenue  is  frequently  mentioned  by  name  as  a  boundary 
in  deeds  of  varying  dates  between  the  years  1871  and  1887 ;  two  of 
such  deeds,  and  by  Washburn's  grantors,  having  been  executed  and  re- 
corded  in  1886,  only  the  year  before  the  two  deeds  to  him. 

Whether  or  not  there  was  in  these  deeds  to  Washburn  an  express 
purpose  to  ignore  any  reference  to  Prospect  avenue  as  laid  out  on  this 
map,  it  seems  clear  that  the  facts  shown  ccmstituted  a  dedication  to 
the  public  of  this  particular  amount  of  land  for  street  purposes.  But  a 
public  street  or  highway  cannot  be  created  by  mere  dedication.  There 
must  also  be  something  amounting  to  an  acceptance  of  the  street  as 
such,  either  by  the  constituted  public  authorities  or  directly  by  the 
public.  The  city  authorities  here  took  no  steps  to  accept  for  the  pub- 
lic this  tract  of  land,  and  there  was  no  use  of  the  street  by  the  public 
amounting  to  a  general  user  for  highway  purposes.  For  a  number 
of  years  subsequent  to  the  filing  of  the  map  Prospect  avenue  seems  to 
have  been  practically  impassable  in  places,  for  teams  at  least,  and  ac- 
cordingly to  have  been  used  but  little.  The  public,  therefore,  under 
the  cases,  must  be  deemed  to  have  now  no  right  or  interest  whatever 
in  this  street  as  such.  People  v.  Undcrhill  et  al.,  144  N.  Y.  316,  39 
N.  E.  333 ;  City  of  Cohoes  v.  D.  &  H.  C  Co.,  134  N.  Y.  397,  31  N. 
E.  887 ;  Highway  Law,  §  99 ;  Horey  v.  Village  of  Haverstraw,  124 
N.  Y.  273,  26  N.  E.  532 ;  Mangam  v.  Village  of  Sing  Sing,  11  App. 
Div.  212,  42  N.  Y.  Supp.  950. 

The  question  then  arises  as  to  whether  there  were  outstanding  at 
the  time  these  proceedings  were  begpun  any  private  rights  or  easements 
in  any  way  affecting  the  land  described  as  Prospect  avenue.  As  stat- 
ed, a  number  of  lots  described  as  bounding  on  this  avenue  have  been 
sold,  and  it  seems  welt  settled  that  such  a  description  gives  to  the 
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purchaser  a  right  of  way  over  the  land  described  as  a  street  or  high- 
way; and  especially  must  this  be  so  when,  as  in  the  case  of  one  or 
more  of  the  lots  of  this  tract,  a  lot  sold  has  no  means  of  approach, 
except  by  the  street  mentioned.  See  Village  of  Olean  v.  Steyner  et 
al.,  135  N.  Y.  341,  32  N.  E.  9,  17  L.  R.  A.  640;  Haight  v.  Uttlefield. 
147  N.  Y.  338,  41  N.  E.  696 ;  Lord  v.  Atkins  et  al.,  138  N.  Y.  184.  33 
N.  E.  1035;  Matter  of  Fox  Street,  54  App.  Div.  479,  67  N.  Y.  Supp. 
57.  Persons  buying  lots  laid  out  on  a  filed  map  showing  a  street,  and 
described  in  the  deeds  of  conveyance  as  bounded  upon  such  street, 
obviously  do  so  with  the  reasonable  expectation  that  the  street  may  al- 
ways be  used  by  them  in  all  respects  as  such,  whether  the  public  then 
has  or  thereafter  may  acquire  similar  rights  therein  or  not;  and  it 
would  be  clearly  conducive  to  fraud  if  their  grantor  could  subsequently 
exclude  them  from  such  street,  either  directly  or  by  deeding  the  fee  of 
the  street  to  another.  Furthermore,  a  private  easement  is  not  lost  by 
mere  nonuser,  no  matter  for  how  lon^  a  time,  but  can  be  cut  off  only 
by  abandonment  or  by  a  prescriptive  right  in  another,  neither  of  which 
is  shown  in  these  proceedings.  Welsh  v.  Taylor,  134  N.  Y.  450,  21 
N.  E.  896,  18  L.  R.  A.  535;  Lewisohn  v.  Lansing  Co.,  119  App.  Div. 
393,  104  N.  Y.  Supp.  543.  No  direct  evidence  as  to  abandonment  ap- 
pears, and  the  mere  fact  that  this  street  was  practically  impassable  and 
but  little  used  would  not  of  itself  warrant  a  finding  of  abandonment 
on  the  part  of  any  abutting  owner  having  a  right  of  way  therein.  Nor 
are  any  facts  shown  sufficient  to  establish  a  prescriptive  right  as  against 
such  an  easement.  It  appears  that  Washburn  has  built  a  curb  and 
stone  sidewalk  along  the  western  and  North  Main  street  end  of  that 
portion  of  Prospect  avenue  which  he  acquired  by  quitclaim  deed,  and 
that  for  18  years  past  he  has  maintained  a  lawn  upon  part  of  this  aven- 
ue; but  it  nowhere  appears  that  even  for  this  length  of  time,  which, 
being  under  20  years,  would,  of  course,  give  rise  to  no  rights  by  pre- 
scription, he  has  prevented  all  use  by  others  of  this  avenue,  or  has 
claimed  an  absolute  fee  therein  under  his  quitclaim  deed.  During  this 
period  there  has  been  a  more  or  less  intermittent  use  of  this  street  by 
others,  which,  although  not  amounting  to  a  public  user,  would  be  suf- 
ficient to  prevent  the  running  of  any  prescriptive  right  to  close  this 
street  as  against  private  individuals  having  easements  therein.  The 
present  proceedings  were,  moreover,  instituted  within  20  years  of  the 
date  of  the  two  deeds  to  Washburn. 

There  remains  the  question  as  to  the  amount  of  damages  allowable 
when  property  affected  with  private  easements  of  right  of  way  is  ta^ken 
by  the  public  for  street  purposes ;  that  is,  when  the  burden  of  private 
rights  of  way  already  borne  by  the  land  is  changed  or  extended  to  that 
of  a  public  right  of  way.  The  rule  in  such  case  seems  to  be  that  only 
nominal  damages  are  allowable.  City  of  Buffalo  v.  Pratt  et  al.,  131 
N.  Y.  293,  30  N.  E.  233,  15  L.  R.  A.  413,  27  Am.  St.  Rep.  592 ;  Vil- 
lage of  Olean  v.  Steyner  et  al.,  135  N.  Y.  341,  346,  347,  32  N.  E.  9, 
17  L.  R.  A.  640 ;  Matter  of  Extension  of  Ethel  Street,  3  Misc.  Rep. 
403,  404,  406.  24  N.  Y.  Supp.  689 ;  Matter  of  Adams.  141  N.  Y.  297, 
300,  301,  36  N.  E.  318;  Matter  of  One  Hundredth  and  Sixteenth  St, 
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1  App.  Div.  436,  445,  37  N.  Y,  Supp.  508;  Matter  of  Fox  Street,  54 
App.  Div.  479,  487,  67  N.  Y.  Supp.  57. 

But  relator  claims  that  by  virtue  of  these  proceedings  the  public 
obtained  title  in  fee,  and  not  merely  an  easement  in  the  land  for  high- 
way purposes.  Chapter  102  of  the  city  charter  provides  for  the  open- 
ing of  streets,  and  gives  the  common  council  power  "to  take  and  ap- 
propriate the  land  necessary'*  for  street  extensions.  The  general  prin- 
ciple is  that  a  statute  authorizing  the  taking  of  lands  is  to  be  strictly 
construed,  and  that  no  greater  interest  or  quantum  of  title  is  to  be 
taken  than  is  necessary  for  the  purposes  intended  to  be  accomplished 
thereby.  In  the  case  of  land  t^en  for  highway  purposes  a  general 
easement  of  passage  is  all  that  is  necessary,  and  consequently  Uie  title 
conveyed  by  such  proceedings  will,  in  the  absence  of  any  expressions 
unequivocally  directing  the  taking  of  a  larger  estate,  be  thus  limited, 
and  the  fee  title  to  the  property  will  not  be  disturbed.  Where  a  stat- 
ute laying  out  an  avenue  provided  for  commissioners  "to  estimate  the 
value  of  the  lands  and  premises  required  to  be  taken  for  said  avenue,'^ 
it  was  held  that,  in  the  absence  of  any  provision  requiring  the  fee  of 
the  land  to  be  taken,  only  an  easement  for  highway  purposes  passed. 
Washington  Cemetery  v.  P.  P.  &  C.  1.  R.  R.  Co.,  68  N.  Y.  591.  The 
charter  provision  in  the  proceedings  at  bar  is  almost  identical,  in  its 
reference  to  the  estate  taken,  with  the  statutory  provision  in  the  case 
cited,  and  we  think  the  rule  there  laid  down  should  be  followed  here. 
See,  also,  City  of  Buffalo  v.  Hoffeld,  6  Misc.  Rep.  197,  200,  27  N.  Y. 
Supp.  869.  Evidently  a  different  rule  of  damages  should  prevail 
when  the  fee  of  premises  is  taken,  for  a  fee  in  a  highway  is  of  actual 
value  to  an  abutting  property  owner.  See  City  of  Buffalo  v.  Pratt, 
131  N.  Y.  293,  299,  300,  30  N.  E.  233,  15  L.  R.  A.  413,  27  Am.  St. 
Rep.  592.  We  are  accordingly  of  the  opinion  that  the  city  did  not  by 
these  proceedings  acquire  the  fee  of  the  new  street,  that  the  land  ap- 
propriated therefor  was  already  burdened  with  one  or  more  private 
easements,  and  that  for  the  additional  burden  imposed  of  a  public  ease- 
ment of  a  similar  nature  nominal  damages  only  were  allowable. 

The  award  and  determination  of  the  commissioners  should  be  sus- 
tained, with  costs  against  the  relator. 

Award  sustained,  with  costs  against  relator.  All  concur,  except 
KELLOGG,  J.,  dissenting  in  memorandum. 

JOHN  M.  KELLOGG,  J.  (dissenting).  Conceding,  as  we  may, 
that  rights  of  way  existed  over  the  40-foot  strip  which  entitled  the 
owners  of  the  adjoining  lands  to  pass  over  it,  and  even  to  keep  it 
open  as  a  street,  nevertheless  the  award  of  $30  damages  is  inadequate. 
From  time  to  time  the  city  has  paved,  curbed,  and  l^d  sidewalks  and 
sewers  along  the  street  fronting  upon  this  40-foot  strip,  and  has  as- 
sessed upon  the  claimant  as  owner  the  cost  thereof.  The  aggregate 
payments  made  by  her  for  such  purposes  is  $255.75.  She  paid  the 
sums  upon  the  claim  of  the  city  that  she  owned  this  land,  which  claim 
is  entirely  inconsistent  with  the  new  asserted  rights  of  way.  If  the 
damage  done  by  opening  this  street  would  equal  or  exceed  that  amount, 
the  aty  is  estopped  from  denying  her  right  to  be  reimbursed. 
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The  determination  as  to  this  piece  of  property  should  be  annulledj 
and  the  matter  remitted  to  the  commissioners  (or  further  considera- 
tion, unless  the  respondent  stipulates  to  increase  the  damages  from  $30 
to  $255.76,  in  which  case  the'  award  is  so  modified,  and,  as  modified, 
is  affirmed,  without  costs. 


(128  App.  DlT.  13.) 

PEOPLE  ex  rel.  JAMAICA  WATER  SUPPLY  GO.  T.  STATE  BOABD  OF 

TAX  COM'RS. 

(Sapreme  Court,  Af^Uate  DiTlslon,  Third  Department   September  IT,  1908.) 

1.  Taxation— FBANCHiBES—yALiTATiOH. 

The  ralne  of  a  franchise  for  purposes  of  taxation  Is  to  be  ascoialned  In 
tiie  aame  manner  as  the  value  of  any  other  property,  so  far  as  Its  nature 
penults. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  DU;.  vol.  40,  Taxation,  |  825.] 


In  assessing  the  special  frandilae  tax  against  a  water  company  owning 

tangible  property  outside  the  streets  of  a  city  and  tangible  property  In 
the  streets  thereof,  and  intangible  property  In  such  streets,  each  class  of 
property  must  be  considered  as  contributing  pro  rata  according  to  the 
respective  values  of  the  net  earnings  of  the  company;  and  the  actual 
value,  and  not  the  cost,  of  the  real  estate  owned  by  the  company,  must 
be  considered,  and  the  value  of  the  Intangible  property  must  be  determined 
by  basing  its  value  on  the  net  earnings  and  capltatlstlng  such  earnings. 
[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  45,  Taxation,  |  625.] 


The  intangible  property  of  a  water  company  possessing  no  exclusive 
right  to  occupy  the  streets  of  a  city  Is  given  a  value  for  taxation  because 
it  is  supposed  to  be  earning  an  income,  and  when  the  company's  earnings 
bring  no  adequate  return,  with  good  management,  such  Intangible  rights 
have  but  little  value. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  45,  Taxation,  |  625.] 

4.  COBPOBATIOKS— DlVIUENDft— Net  Incoub. 

The  net  Income  of  a  corporation  for  dividend  purposes  cannot  be  de- 
tennlned  until  all  taxes,  depreciation,  maintenance,  and  up-keep  expendi- 
tures have  been  deducted. 

5.  Taxation— Fbarchises— Valuation. 

The  value  of  the  property  of  a  water  company,  especially  Its  franchise 
and  good  will,  cannot  be  ascertained  until  the  franchise  tax  and  all  the 
other  taxes  and  a  proper  replacement  fund  have  been  deducted  from  the 
current  earnings. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  45,  Taution,  |  625.] 


In  determining  the  value  of  property  for  taxation,  based  principally  on 
Its  earnings,  the  average  earnings  and  expenses  for  a  series  of  years,  or 
for  such  time  as  is  reasonably  available,  must  be  considered. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  43,  Taxation,  {  625.] 


In  determining  the  value  of  the  intangible  property  of  a  water  com- 
pany for  the  assessment  of  the  franchise  tax,  there  should  be  deducted 
from  the  earnings  of  the  company  salaries,  expenses  of  maintenance,  and 
taxes,  including  the  franchise  tax,  together  with  such  percentage  of  earn- 
ings as  is  reasonably  necessary  to  create  a  fund  for  the  replacement  of 
the  plant,  and  the  balance  of  the  earnings  should  be  treated  as  the  actual 
net  earnings,  and  6  per  cent  should  be  deducted  as  a  fair  return  on  the 
value  of  the  real  estate  and  other  tangible  property,  and  the  surplus 
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eamliiKB  should  then  be  capitalized  at  6  per  cent.,  and  the  result  will 
represent  the  fair  value  of  the  Intangible  rights  of  the  company,  to  which 
BhouM  he  added  the  value  of  the  tangible  property,  and  the  result  rep- 
resents the  value  of  the  special  franchise,  which  shcrald  be  aasessed  on 
the  same  basis  as  other  property  is  assessed. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  45,  Taxation,  |  625.1 

Appeal  from  Special  Term,  Albany  County. 

Certiorari  by  the  people,  on  the  relation  of  the  Jamaica  Water  Sup- 
ply Company,  against  the  State  Board  of  Tax  Commissioners,  to  re- 
view the  decision  of  the  commissioners  assessing  the  special  franchise 
tax  against  relator.  From  an  order  confirming  the  report  of  the 
referee  and  the  assessment,  relator  appeals.  Annulled,  and  matter 
remitted  to  the  commissioners  for  further  consideration. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

E.  H.  Van  Vechten,  for  appellant. 

Francis  K.  Pendleton  (David  Rumsey  and  Curtis  A.  Peters,  of 
counsel),  for  city  of  New  York. 
James  T.  Walsh,  Deputy  Atty.  Gen.,  for  the  People. 

JOHN  M.  KELLOGG,  J.  The  report  of  the  referee  sustaining 
the  assessment  fixes  the  value  of  the  tangible  property  of  the  relator 
in  the  streets  at  $396,344.90,  its  tangible  property  outside  the  streets 
at  $316,018.28,  and  the  gross  revenues  of  the  company  at  $102,055.62, 
from  which  is  deducted  salaries,  $8,000;  clerks  and  office  expenses, 
$4,114.01;  legal  expenses,  $1,185.55 ;  pumping  expenses,  $12,229.56; 
general  expenses,  $2,596.82;  maintenance,  $3,789.37 — total  deduc- 
tions, $32,005.91,  leaving  net  earnings,  $70,049.71.  From -which  the 
referee  deducted  5  per  cent,  return  (which  includes  taxes)  on  cost  to 
reproduce  tangible  real  estate  in  streets  in  Queens  county  ($417,099.- 
90),  $20,854.99.  He  also  deducts  5  per  cent,  return  (which  includes 
taxes)  on  cost  to  reproduce  buildings  and  machinery,  stand  pipe,  etc. 
(pumping  stations  1  and  2,  $245,000),  $12,250.  He  also  deducts  5 
per  cent,  return  (which  includes  taxes)  on  original  cost  of  all  land 
owned  by  relator  ($25,162.01),  $1,258.10— a  total  of  $34,363.09,  leav- 
ing final  net  return  of  $35,686.62,  which  said  last  sum  he  capitalized 
at  7  per  cent.,  giving  the  value  of  the  relator's  intangible  part  of  the 
special  franchise  in  the  county  of  Queens,  $509,808.85,  to  which  is 
added  the  tangible  property  in  the  street,  making  the  total  value  of 
the  special  franchise,  $906,053.75.  The  relator's  real  estate  was  found 
to  be  actually  worth  $71,018.28,  exclusive  of  the  plant ;  but  its  actual 
■  cost  was  $25,162.01.   The  seventeenth  finding  of  fact  is  as  follows: 

"Tbat  the  Incranent  of  valne  of  the  relator's  land,  which  accrued  to  the  re- 
late and  which  amounts  to  $45,8Sft27,  is  a  further  sinking  fund  owned  by 
the  rdator." 

The  increase  in  value  arose  from  the  general  improvement  of  real 
estate  values  in  that  locality,  and  not  by  any  special  uses  to  which  the 
real  estate  was  put. 

The  special  franchise  tax  was  not  intended  as  an  instrument  for  the 
punishment  or  torture  of  corporations,  but  is  part  of  a  just  and  equita- 
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ble  system  of  taxation  devised  to  require  every  person  and  corpora- 
tion to  pay  a  pro  rata  share  of  the  public  expenses,  based  upcm  the  fair 
valuation  of  property.  The  value  of  a  franchise  should  therefore  be 
ascertained  in  the  same  manner  as  the  value  of  any  other  property, 
so  far  as  its  nature  permits.  It  is  manifestly  unfair  to  treat  this  in- 
tangible property  in  the  street,  which  is  of  no  use  to  the  public,  except 
as  It  may  sell  it,  if  it  has  a  value  as  earning  the  greater  part  of  the 
net  income  of  a  corporation.    In  a  water  pumping  plant  we  may  as- 


franchise,  and  each  particular  item  of  property  perform  their  proper 
offices  in  producing  the  net  earnings,  and  it  would  be  unfair  to  say 
that  any  one  piece  of  property  necessarily  employed  in  such  a  business 
produces  a  greater  per  cent,  of  earnings  than  any  other  piece  of  prop" 
erty  so  employed.  The  net  result  comes  from  the  use  of  the  entire 
property  and  each  part  of  it,  and  each  part  of  the  property  is  a  neces- 
sary instrument  in  producing  the  result. 

It  is  manifest  that  the  intangible  property  in  the  street,  which  is  the 
mere  right  to  lay  the  water  mains  under  the  street,  cannot  be  consider- 
ed as  the  chief  revenue  producer  of  the  relator.  Here  are  three  dis- 
tinct classes  of  property,  the  use  of  which  produces  the  net  earnings — 
the  tangible  property  outside  the  street,  the  tangible  property  in  the 
street,  and  the  intangible  property  in  the  street.  Each  of  these  classes 
of  property  should  properly  be  considered  as  contributing  pro  rata 
according  to  their  respective  values  to  the  net  earnings  of  the  com- 
pany. In  determining  the  value  of  the  tangible  property  the  cost  of 
reproduction  was  considered  by  the  commission  and  the  referee  as 
a  proper  basis;  but  it  is  difficult  to  understand  upon  what  ground 
they  refuse  to  give  to  the  relator  the  actual  value  of  its  real  estate. 
The  term  "increment  of  value  to  be  used  as  a  sinking  fund"  has  no 
place  in  the  assessment  of  a  special  franchise.  The  question  is :  What 
is  the  relator's  property,  tangible  and  intangible,  actually  worth  ?  Ac- 
tual value,  and  not  cost,  is  the  true  basis  for  taxation.  It  was,  there- 
fore, clearly  error  to  refuse  to  recognize  the  actual  value  of  the  real 
estate  owned  by  the  relator.  The  intangible  property  in  the  street  has 
no  market  value,  and  there  is  no  way  to  determine  its  true  value,  ex- 
cept by  basing  its  v^ue  upon  the  earnings  which  such  rights  produce; 
and  such  value  can  only  be  determined  by  treating  it  as  a  part  of  the 
plant,  and  basing  its  value  upon  the  net  earnings,  and  then  capitalizing 
such  earnings. 

It  is  common  experience  that  a  long-term  bond,  properly  and  amply 
secured,  bearing  4  per  cent.,  produces  a  fair  return  upon  an  invest- 
ment, the  safety  of  the  principal  of  which  is  beyond  question.  The 
water  a)mpany  has  no  exclusive  right  to  occupy  the  streets.  Tht  same 
privilege  may  be  granted  to  another  water  company,  and  ruinous  com- 
petition may  follow.  A  pubHc  water  plant  may  be  established,  or  con- 
demnation proceedings  may  be  instituted  to  acquire  the  relator's  prop- 
erty for  public  use.  The  prosperity  of  the  relator  is  limited  by  cir- 
cumstances and  local  conditions.  Its  rates  and  kind  of  service  may  be 
more  or  less  within  the  regulation  of  the  public  If  by  competition^ 
or  otherwise,  its  business  is  rendered  unprafitable,  its  plant  has  Uttle 
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value  for  use  elsewhere.  It  is  evident  that  the  stock  of  such  a  com- 
pany, with  such  an  uncertain  tenure,  to  be  marketable  at  par,  should 
produce  a  greater  return  than  a  first-class  bond.  Perhaps,  without  dis- 
cussing it,  we  may  assume,  until  the  evidence  shall  furnish  us  a  better 
guide,  that  such  a  stock  must  earn  at  least  6  per  cent,  in  order  to  be 
worth  par,  or  in  order  that  the  business  may  be  considered  profitable 
or  successful.  If  a  water  company  can  pay  but  6  per  cent,  upon  the 
actual  value  of  its  tangible  property,  it  is  probable  that  the  intan- 
gible rights  which  it  has  in  the  streets  would  not  be  very  desirable  and 
could  not  be  considered  as  revenue  producers.  Such  intangible  prop- 
erty is  given  a  value  for  taxation,  because  it  is  supposed  to  be  earning 
an  income  for  the  company;  but  if  the  company  earns  no  adequate 
return,  with  good  management,  such  intangible  rights  have  but  little 
value.  The  intangible  rights  attach  to  the  fixed  property  in  the  streets, 
and  form  the  special  franchise  which  is  to  be  taxed ;  and  if  the  busi- 
ness is  a  losing  venture,  and  is  not  producing  an  income  of  at  least  6 
per  cent.,  it  is  perhaps  accorded  a  full  value  in  treating  the  tangible 
property  in  the  streets  as  producing  equally  with  the  other  tangible 
property  of  the  company. 

The  net  income  of  a  corporation  for  dividend  purposes  cannot  be  . 
determined  until  all  taxes,  depreciation,  maintenance,  and  up-keep 
expenditures  have  been  deducted.  Otherwise  the  dividend  is  not  paid 
from  the  earnings,  but  by  a  depreciation  of  the  capital  account.  To 
earn  a  dividend  and  be  honest  with  itself,  its  stodcholders,  its  cred- 
itors, and  the  public  it  has  to  serve,  a  corporation  cannot  distribute 
earnings  at  the  expense  of  its  capital.  If  la.  corporation,  year  after 
year,  should  distribute  its  earnings,  after  deducting  expenses,  making 
no  allowance  for  taxes,  or  the  replacement  or  up-keep  requirements 
of  the  plant,  in  time  its  entire  capital  would  be  gone  by  the  payment 
of  unearned  dividends.  The  value  of  the  property  of  the  company, 
especially  its  franchise  and  good  will,  cannot  be  ascertained  until  the 
franchise  tax,  and  all  the  other  taxes,  and  a  proper  replacement  or 
up-keep  fund,  has  been  deducted  from  the  current  earnings.  If  this 
is  not  done,  an  attempt  to  arrive  at  tlie  value  of  property,  based  upon 
its  net  earnings,  is  deceptive.  In  this  case  the  special  franchise  tax  is 
fixed  at  $10,597.55 ;  the  tax  upon  other 'real  estate  was  $1,023.51 ;  the 
taxes  paid  the  State  Comptroller  $609.85.  These  items  were  not  de- 
ducted from  the  gross  earnings  in  determining  the  net  earnings  of  the 
company.  It  is  manifestly  impossible  to  determine  what  the  net  earn- 
ings of  the  company  are  until  all  taxes  and  chaises  are  first  deducted, 
or  provision  made  therefor. 

It  is  apparent,  from  the  report  and  the  opinion  of  the  referee,  that 
in  allowing  the  relator  5  per  cent,  return  upon  the  actual  cost  of  its 
real  estate  and  5  per  cent,  return  upon  the  value  of  its  other  tangible 
property,  he  feels  that  the  relator  can  afford  to  pay  the  taxes  from 
such  return.  Such  conclusion  is  not  in  accord  with  the  ordinary  busi- 
ness experience  of  the  country,  when  we  see  the  best  industrial  and 
manufacturing  stocks,  paying  from  6  to  7  per  cent,  free  of  tax,  with 
a  reasonable  allowance  for  up-keep  and  maintenance,  selling  at  par  ot 
less.  In  determining  the  value  of  property,  based  principally  upon  its 
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earnings,  the  earnings  and  expense  for  one  year  cannot  alone  be  con- 
sidered ^  but  it  is  the  average  earnings  and  expense  for  a  series  of 
years,  or  for  such  time  as  is  reasonably  available.  Perhaps  the  evi- 
dence would  justify  the  conclusion  that  the  amount  allowed  for  main- 
tenance is  sunicient  to  replace  from  time  to  time,  as  may  be  necessanr, 
the  mains,  hydrants,  and  some  of  the  other  tangible  property  of  the 
company.  But  it  must  have  expensive  pumps  and  machinery  and 
other  property,  which  is  liable  to  serious  depreciation  by  use,  and  in 
time  to  actual  destruction,  so  that  prudence  would  require  that  each 
year  a  certain  reasonable  sum  be  laid  aside  as  a  replacement  or  up- 
keep fund,  for  such  contingencies  as  are  not  covered  by  the  ordinary 
maintenance  charges.  If  such  fund  is  not  maintained,  the  property  is 
being  robbed  for  the  purpose  of  paying  the  dividends  or  exaggerating 
its  paper  value. 

For  the  purposes  of  this  case  these  conclusions  lead  to  the  follow- 
ing basis  as  a  correct  means  of  arriving  at  the  value  of  the  intangible 
property  in  the  street :  In  addition  to  the  items  deducted  by  the  ref- 
eree from  the  earnings,  there  should  also  be  deducted  all  taxes,  in- 
cluding approximately  the  amount  of  the  special  franchise  tax  to  be 
assessed.  There  should  also  be  deducted  such  percentage  of  earnings 
as  the  evidence  upon  a  further  hearing  may  show  to  be  a  reasonable 
and  proper  fund  for  the  replacement  and  up-keep  of  the  plant  in  re- 
spects which  are  not  ordinarily  covered  by  the  current  maintenance 
account,  and  the  balance  of  earnings  remaining  should  be  treated  as 
the  actual  net  earnings  of  the  company,  for  the  purpose  of  determining 
the  value  of  its  intangible  property  in  the  street.  Six  per  cent,  should 
then  be  deducted  as  a  fair  return  upon  the  value  of  the  real  estate 
and  other  tangible  property.  The  surplus  earnings  should  then  be 
capitalized  at  G  per  cent.,  and  the  result  represents  the  fair  value  of 
the  intangible  rights  in  the  streets,  to"  which  should  be  added  the  value 
of  the  tangible  property  in  the  streets,  and  the  result  represents  the 
value  of  the  special  franchise.  The  record  shows  that  the  property 
in  the  locality  is  assessed  at  80  per  cent,  of  its  actual  value.  Eleven 
per  cent.,  therefore,  of  the  value  of  the  special  franchise,  should  be 
deducted  to  equalize  it  with  the  assessed  value  of  other  property.  This 
latter  result  is  the  value  of  the  spedal  franchise  for  the  purpose  of 
taxation. 

The  order  appealed  from,  and  the  determination  of  the  State  Board 
of  Tax  Commissioners,  should  be  annulled,  and  the  matter  remitted 
to  the  commissioners  for  further  consideration.  All  concur,  except 
COCHRANE,  J.,  not  voting. 
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(Snprone  Court  Trial  Term,  New  York  Oonnty.  Jnne  11, 1908.) 

1.  .Ohampbbtt  and  Maintenance— OBANia  op  Land  Held  Advebsbi-t. 

B«al  Property  Law  (Laws  1896,  p.  603.  e.  547)  I  225,  providing  tiiat 
every  grant  of  lands  In  the  actaal  posse ssion  of  one  claiming  under  an 
adverse  title  ^all  be  void,  does  not  aflfect  a  grant  where  the  grantee  is 
put  In  possession,  at  the  time  of  the  execution  of  the  deed,  of  the  great- 
er part  of  the  land  conveyed,  though  a  small  part  of  It  Is  not  in  the 
actual  possesBlon  of  the  grantor  because  of  a  dispute  about  the  boundary. 

2.  Bodndabies—Desobiftior— Streets. 

Where  a  city,  owning  the  fee  of  a  street,  conveys  land  abutting  there- 
on, the  presumption  that  the  grantee  takes  to  the  center  of  the  street  does 
not  hold ;  but  such  presumption  applies  to  the  case  of  an  old  city  street 
in  New  York  City,  in  which  the  fee  Is  not  In  the  city. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  8,  Boundaries,  S  123.] 

8.  Evidence— Self- Seeving  Deci.abationb. 

Where  a  city  conveyed  lands  to  diHerent  grantees,  and  there  was  a  dis- 
pute as  to  the  boundary  between  the  tracts  conveyed,  damage  and  benefit 
maps  cannot  control  as  to  the  boundary,  since  they  may  in  a  sense  be  con- 
sidered as  self-serving  evidence  on  the  part  of  the  dty. 

4.  VENDOB  and  PtIBORASEB— Advebse  Claim  bt  Gbantob. 

Any  claim  on  the  part  of  a  city,  conveying  land,  that  It  remained  in  poft- 
s^ton  of  part  of  the  laud  conveyed,  must  be  of  the  clearest  kind. 

Action  by  Richard  Webber  against  Wright  Gillies  and  another. 
Judgment  for  plaintiff  against  Wright  Gillies,  and  judgement  of  dismis- 
sal of  complaint  in  favor  of  defendant  Homer  R.  Gillies. 

Early,  Weaver  &  Early  (Mr.  Weaver,  of  counsel),  for  plaintiff. 
Frank  h.  Mayhan  (C.  B.  Augustine,  of  counsel),  for  defendants. 

FORD,  J.  This  action  is  brought  for  the  ejectment  of  the  defend- 
ants from  tiie  triangular  piece  of  land  beginning  on  the  northwesterly 
side  of  Twelfth  avenue  at  a  point  53  feet  southwesterly  from  the 
corner  formed  by  the  southwesterly  side  of  One  Hundred  and  Thirty- 
Second  street  and  the  northwesterly  side  of  Twelfth  avenue.  The  base 
of  the  triangle  is  11^  feet,  and  the  sides  of  the  triangle  meet  at  a  point 
15  feet  southwesterly  from  the  southwesterly  side  of  One  Hundred  and 
Thirty-Second  street  (as  shown  on  Plaintiff's  Exhibit  16  and  on  De- 
fendant's Exhibit  P).  The  total  area  of  said  triangular  piece  of  land 
is  40  square  feet,  and  its  reasonable  value  is  given  at  $302.19.  The 
defendant  Homer  R.  GilHes  neither  occupied  nor  had  any  ownership 
in  said  land  at  the  time  of  the  commencement  of  this  action,  and  the 
complaint  was  dismissed  as  to  him.  On  the  strip  of  land  in  question 
is  built  part  of  an  independent  wall,  the  whole  thickness  of  which  is 
about  16  inches,  and  against  that  wall  another  independent  wall  of 
about  the  same  thickness  has  been  built.  Buildings  are  built  on  both 
sides  of  said  walls,  of  which  said  walls  are  parts.  Hie  titles  of  both 
the  plaintiff  and  of  the  defendant  Wright  Gillies  (who  will  hereafter 
be  called  the  defendant)  to  the  property  south  and  north  of -this  tri- 
angular plot  were  derived  from  the  city  of  New  York,  and  from  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New  York,  respective- 
ly.  The  title  to  both  pieces  vested  in  the  said  mayor,  aldermen,  and 
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commonalty  of  the  city  of  New  York  and  the  city  of  New  York 
through  the  colonial  charters  and  through  letters  patent  issued  by  this 
state.  On'  July  15,  1855,  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York  deeded  property  described  as  follows  to  one 
Peter  Lynch : 

"Beginning  at  a  point  of  Intersection  of  the  aontberly  line  of  One  Hundred 

and  Thirty-Second  street  with  the  westerly  line  of  Twelfth  avenue;  runnlns 
thence  westerly,  along  the  southerly  line  of  One  Hundred  and  Thirty-Second 
street,  seventy-four  feet;  th^co  southerly  twenty-flve  feet  along  the  line  of 
original  low-water  mark ;  thence  easterly  eighty-three  feet  to  Twelfth  av^ne ; 
thence  northerly,  along  the  westerly  line  of  Twelfth  avenue,  flfty-two  feet  to 
the  place  of  heginnlng.  as  shown  on  a  map  hereto  annaed,  the  prmUws  bovby 
conveyed  being  colored  pink.** 

A  map  was  annexed  to  said  deed  and  referred  to  therein.  Through 

mesne  conveyances  said  property  came  to  the  defendant  herein.  In 
each  of  the  deeds  subsequent  to  the  deed  from  the  municipality  to 
Lynch,  the  course  along  the  low-water  mark  is  made  to  run  to  a  strip 
of  land  formerly  called  Schieffelin  street,  and  thence  along  said  strip 
of  land  to  the  point  on  Twelfth  avenue,  and  all  the  interest  of  the 
grantors  in  said  strip  is  conveyed  to  the  respective  grantees  in  the 
subsequent  deeds.  Nothing  was  said  in  the  deed  to  hynch  about 
Schieffelin  street,  nor  was  said  street  shown  on  the  annexed  map.  In 
1890  the  building  and  wall  on  defendant's  property  were  built  by  one 
of  his  remote  grantors  then  in  possession.  The  building  was  made  only 
15  feet  wide  in  the  rear.  In  the  same  year  the  other  independent  wall 
and  building  were  built  against  the  wall  on  plaintiff's  property  by  a 
sublessee  of  the  city.  The  defendant's  wall  runs  about  2  feet  further 
back  than  plaintiff's  wall.  The  city  had  been  the  owner  of  the  piece 
south  of  defendant's  property  from  a  time  long  previous  to  the  Lynch 
deed  in  1856.  The  New  York  Central  Railroad  claimed  it,  and  for 
some  years  previous  to  1886  rented  it  to  Charles  B.  Morris.  It  was 
then  discovered  that  the  city  had  owned  it  all  the  time,  and  from  that 
date  (1886)  the  city  leased  it  to  said  Morris,  and  his  possession  under 
leases  from  the  city  continued  down  to  February  24,  1906,  when  the 
city,  after  due  formalities,  deeded  said  property  south  to  the  plaintiff. 
The  deed  from  the  city  to  the  plaintiff  contains  the  following  descrip- 
tion: 

"Beginning  at  the  point  of  Intersection  of  the  northerly  side  of  West  One 
Hundred  and  Thirty-First  street  with  the  westerly  side  of  Twelfth  avenne, 
and  running  thence  westerly,  along  the  northerly  side  of  West  One  Hundred 
and  Thirty-First  street,  87  feet  7  Inches  to  land  of  the  New  York  Central  ft 
Hudson  River  Railroad  Company;  thence  southeasterly  83  feet  to  the  wester- 
ly Bide  of  Twelfth  avenne  at  a  point  In  said  westerly  side  of  Twelfth  avenue 
distant  62  feet  southerly  from  the  southwesterly  comer  of  Twelfth  avenue  and 
West  One  Hundred  and  Thirty-Sec<md  street;  rmmlng  tbence  aoatliwflsterly 
68  feet  6  Indies;  thence  northwesterly  28  feet  11  inches;  thence  again  sonOi- 
westerly  C8  feet  6  Inches ;  thence  again  southeasterly  30  feet  0  Inches  to  the 
westerly  side  of  Twelfth  avenue;  and  thence  southerly,  along  the  westerly  side 
of  Twelfth  avenue,  17  feet  1  Inch,  to  the  point  or  place  of  beginning." 

The  direction  of  the  186-foot  course  is  not  given ;  but  by  reference 
to  the  Morris  lease  it  is  shown  to  be  along  the  railroad. 

There  is  a  preliminary  objection.  The  defendant  claims  that  the 
plaintiff  has  no  right  to  bring  this  suit  because  of  the  provisions  of 
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section  1601  of  the  Code  and  section  225  of  the  real  property  law 
(Laws  1896,  p.  603,  c.  547).  I  do  not  think  the  point  is  well  taken, 
as  the  dispute  is  about  a  boundary.  Danziger  v.  Boyd,  180  N.  Y.  628, 
24  N.  £.  482.  The  defendant  claims  tiiat  this  is  not  a  boundar}'  dis- 
pute, but  that  10  feet  to  the  rear  of  defendant's  land  are  in  question. 
The  pleadings  confine  the  issue  to  the  boundary,  and  even  if  the  dispute 
concerned  the  10  feet  the  principle  of  the  above  case  would  apply,  as 
by  far  the  largest  part  of  the  plaintiff's  property  was  put  in  his  posses- 
sion by  the  city  at  the  time  his  deed  was  given.  Jones  v.  Hoyt,  85 
Hun,  35,  32  N.  Y.  Supp.  625.  There  are  two  questions  which  are  to 
be  decided : 

First.  As  to  the  location  of  Schieffelin  street  If  the  proof  showed 
that  the  southern  boundary  of  defendant's  land  ran  as  a  matter  of  fact 
along  Schieffelin  street,  his  remote  grantor,  Lynch,  would  have  taken 
to  the  center  of  the  strip,  in  case  the  original  deed  had  come  from  a 
private  individual.  This  presumption  does  not  hold  in  the  case  of  a 
grant  by  municipal  authorities,  where  the  fee  to  the  street  is  in  such 
authorities.  Graham  v.  Stem.  168  N.  Y.  517.  61  N.  E.  891,  85  Am. 
St.  Rep.  694.  But  this  presumption  does  apply  to  the  case  of  an  old 
city  street  in  New  York  City,  in  which  the  fee  was  not  in  the  city. 
Paige  V.  Schenectady  R.  Co.,  178  N.  Y.  102,  70  N.  E.  213.  The  proof 
adduced  by  the  defendant  is  insufficient  to  locate  Schieffelin  street, 
or  to  show  how  it  was  held,  or  when  or  how  it  was  given  up.  The 
deeds  to  defendant's  remote  grantors  subsequent  to  the  Lynch  deed 
do  not  help  the  defendant.  Any  presumption  as  to  the  location  of 
Schieffelin  street  through  those  subsequent  deeds  under  section  955  of 
the  Code  is  rebutted  by  plaintiff's  proof.  The  plaintiff  having  made 
out  a  prima  fade  case,  the  burden,  as  in  any  other  case,  was  on  de- 
fendant to  prove  his  affirmative  defense.  The  rule  insisted  on  by  the 
defendant,  that  plaintiff  must  recover  on  the  strength  of  his  own  title, 
does  not  help  defendant  in  this  branch  of  the  case. 

Second.  Where  did  the  line  along  low  water  run?  There  is  testi- 
mony that  the  25  feet  ran  alon^  the  original  low-water  line,  as  shown 
in  the  so-called  Doty  map,  which  was  made  in  the  year  1845  and  is 
recognized  all  surveyors  as  authoritative.  The  evidence  satisfies 
me  tihat  the  westerly  course  of  the  defendant's  property  along  the  low- 
water  line  extends  far  enough  to  include  all  the  triangle  in  dispute, 
except  the  small  triangle  (shown  on  Defendant's  Exhibit  P),  11 
inches  on  the  base  and  about  5.2  feet  on  each  side,  containing  about 
2V2  feet,  the  reasonable  value  of  which  is  $50.  This  triangle  is  mark- 
ed "C"  on  Plaintiff's  Exhibit  P.  It  is  evident  that  the  surveyors  have 
been  unable  to  reconcile  the  distance  on  the  two  maps  attached  to  the 
Lynch  deed  and  the  Morris  lease.  In  the  Lynch  deed  map  the  83  feet 
soutiierly  course  runs  to  the  low-water  line,  which  appears  to  be  still 
some  distance  from  the  easterly  line  of  the  railroad;  while  in  the 
Morris  lease  the  northerly  course  carries  the  83  feet  to  the  said  railroad 
line.  Were  this  a  suit  involving  the  10  feet  south  of  defendant's  wall, 
much  clearer  proof  would  be  required  to  explain  this  discrepancy.  But 
as  this  involves  only  the  triangle  beginning  at  a  point  in  the  low-water 
line  and  extending  easterly  to  its  base  11^^  inches  on  Twelfth  avenue, 
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and  as  all  of  the  three  surveys,  as  well  as  the  Morris  lease,  agree  in 
placing  the  westerly  end  of  defendant's  wall  on  the  railroad  line,  it  is 
evident  that  this  discrepancy  does  not  affect  the  case  at  bar. 

The  damage  and  benefit  maps  cannot  control  as  to  defendant's  west- 
erly line,  as  they  may  in  a  certain  sense  be  considered  as  self-serving 
evidence  on  the  part  of  the  city.  The  Doty  map  was  made  10  years 
before  the  Lynch  deed,  and  cannot  wntrol  as  to  the  length  of  said 
westerly  line,  although  said  map  is  important  in  fixing  the  low-water 
line.  There  is  no  proof  of  any  adverse  possession  on  the  part  of  the 
city  or  its  lessees  as  to  any  part  of  the  large  triangle  mentioned  above, 
and  Mr.  Morris,  the  city's  lessee,  testifies  that  he  never  made  a  claim 
to  this  strip.  As  to  the  small  triangle,  containing  about  square  feet, 
there  has  been  adverse  possession  by  the  plaintiff  and  his  grantors  ever 
since  the  wall  was  put  up  in  1890 ;  but  this  is  not  a  sufficient  time  to 
perfect  the  title  through  adverse  possession.  Of  course,  an^  cUim  on 
the  part  of  the  city,  the  grantor,  that  it  remained  in  possession  of  part 
of  the  land  grant,  must  be  of  the  clearest  kind.  Jackson  v.  Burton, 
1  Wend.  341. 

Plaintiff  should  have  judgment  that  he  has  an  estate  in  fee  in  the 
small  triangular  piece  lli^  inches  on  Twelfth  avenue,  extending  back 
about  5V^  inches.  There  is  no  proof  as  to  the  rental  value  of  this  small 
triangle;  but,  basing  it  on  the  proportion  of  its  size  compared  with 
the  large  triangle,  the  rental  value  of  which  has  been  testified  to,  plain- 
tiff should  have  $2.49  annual  rental  on  said  triangle  since  February  24, 
1906,  down  to  the  date  of  entry  of  judgment,  together  with  interest 
from  the  date  of  the  commencement  of  the  action  on  the  amount  due  at 
that  time.  Willis  v.  McKinnon,  178  N.  Y.  451,  70  N.  E.  962;  Fagan 
V.  McDonnell,  115  App.  Div.  89,  100  N.  Y.  Supp.  641. 

The  defendant  Homer  R.  Gillies  should  have  a  bill  of  costs  on  the 
dismissal  of  his  complaint 
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8HEIPABD  ft  MORSE  LUHBEB  CO.  t.  HURD  et  tH. 


{Supreme  Ooart,  Appellate  Division,  Third  Department   September  17,  1908.) 

l^UBTS— Dispoeix  ow  Tbur  Pbofebtt— Pubobui  bt  Trusteb— "Subjzot." 

A  trust  company,  holding  bonds  under  an  agreement  binding  It  to  hold 
tibem,  "subject"  to  the  lien  which  It  has  on  them,  aggregating  a  speclfled 
sum,  with  interest,  and  to  any  proceeding  that  may  be  necessary  to 
realize  on  default,  and  binding  it  to  hold  them  as  trustee,  "subject  to 
and  after  satisfying  therefrom  all"  of  its  claims,  for  another  as  its  in- 
terest may  appear,  has  no  duty  to  perform  In  relatifm  to  the  bcmds  which 
Is  Inconsistent  with  ttM  diaracter  of  purdiaser  for  its  own  use,  and  ite 
purchase  on  default  vests  the  title  in  It ;  the  wwd  "subject"  meaning  sub- 
ject to  the  lien  of  the  trust  company  and  to  all  the  terms  of  ISm  contract, 
including  the  right  to  become  a  purchaser. 

[Ed.  Note.— For  other  dsflnltlons*  see  W(»dB  and  ntrasei,  toL  7,  pp. 
6713-6718;  vol.  8,  p.  7807.] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  the  Shepard  &  Moi^e  Lumber  Company  against  John 
Hurd  and  others.  From  a  judgment  dismissing  the  onnplaint  as  to 
all  defendants,  e^Kept  defendant  John  Hurd,  on  the  report  of  a  ref- 
eree, plaintiflf  appeals.  Affirmed. 

May  21,  1881.  the  defendant  John  Hurd  executed  and  delivered  to  the 
plaintiff  a  diattel  mortgage  on  28,00(^000  feet  of  logs  to  secure  the  payment 
of  three  promissory  notes,  amounting  in  the  aggregate  to  the  sum  of  |a^.&00. 
As  further  security  Hurd  executed  an  agreement  which  purported  to  pledge 
his  equity  in  mortgage  bonds  of  the  Northern  Adirondack  Railroad  Company, 
of  the  face  value  of  $825,000.  The  bonds  were  not  deposited  with  the  plain- 
tiff but  were  In  the  actual  possession  of  the  defendant  Franklin  Trust  Com- 
pany to  secure  the  payment  of  $220fi00  and  interest.  The  contract  for  the 
pledge  to  the  trust  company  provided  that  It  should  have  full  right,  power,  and 
authority,  without  furthw  demand  or  notice,  '*to  sell,  assign,  or  deliver  the 
whole  or  any  part  of  said  securities,  substitutes,  or  additions,  at  any  broker's 
board,  or  at  public  or  private  sale,  at  th^r  option,  at  any  time  or  times  there- 
after without  advertisement  or  notice  to  the  Northern  Adirondack  Railroad 
Company,  and  also  with  the  right  to  become  purchasers  at  such  sale  or  sales 
Creed  and  dlschai^ed  from  any  equity  of  redemption."  On  December  81, 1801, 
an  agreement  was  ottered  Into  between  Hurd  and  the  plalntUf  wbicl^  pa>- 
vided  that: 

"Whereas,  it  Is  desired,  in  lieu  of  the  mortgage  under  whi(^  said  bonds 
were  issued,  to  place  a  new  mortgage  upon  the  property  of  the  road  and  to 
canori  the  former  mortgage  and  the  bonds  thereunder;  and  whereas,  of  the 
bonds  to  be  Issued  under  sudi  new  mortgage,  the  party  of  the  second  part  is 
to  receive  as  owner  thereof,  bonds  to  the  amount  of  $596,000,  which  said 
bonds  are  to  be  delivered  to  and  held  by  the  Franklin  Trust  Company  as 
security  for  their  l(wn  in  the  place  and  stead  of  the  old  Issue  of  bonds  afore- 
said: Now,  therefore,  in  consideration  of  the  premises,  and  the  mutual 
agreements  hereinafter  mentioned,  the  parties  hereto  her^y  agree  together  as 
follows:  Tbe  said  party  of  the  first  part  agrees  to  and  does  hereby  release 
the  said  party  of  the  second  part  and  the  said  Franklin  Trust  Company  from 
any  and  all  obligations  heretofore  existing  under  the  terms  of  tbe  agreemrat 
of  the  2l8t  day  of  May,  1881,  or  otherwise,  in  so  far  as  the  same  relates  to  the 
bonds  to  the  amount  of  $825,000  Issued  or  to  be  Issued  under  tiie  prior  mort- 
gage of  the  said  Northern  Adirondack  Railroad  Company  and  tbe  security 
afforded  thereby ;  and  the  said  party  of  the  first  part  hereby  releases  and 
discharges  the  said  party  of  the  second  part  and  the  said  Franklin  Trust 
Company  from  any  obligation  to  hold  such  bonds  or  any  portion  thereof  as 
security  or  part  security  to  the  loans  heretofore  made  to  the  said  party  of  tbe 
second  part  ^e  said  party  of  tiie  second  part  hwet^  pledges  to  the  said 
party  of  the  first  part  all  his  equity  In  and  to  tbe  nid  $S09,000  of  bonds  to 
112  N.y.S.— 26 


Digitized  by 


Google 


402 


112  NEW  TORK  8DFPLEUBNT 
ud  US  New  Tork  Stata  Raportor 


(Sup.  Ct. 


be  Issned  to  the  said  party  of  tbe  second  part,  and  to  be  delivered  to  and  held 
bj  tbe  said  FraDklln  Trust  Oompany  as  collateral  to  tbe  loans  made  by  the 
said  Franklin  Tmst  Company  (aggregating  $250,000),  which  said  equity  Is 
snbjeet  to  the  Hen  of  the  said  Franklin  Trust  Company  for  said  loans ;  and 
the  said  party  of  the  second  part  further  agrees  to  obtain  and  deliver  to  the 
Bald  party  of  the  first  part  an  obligation  in  writing  from  the  Franklin  Tmst 
Company,  that  It,  tbe  said  Franklin  Trust  Company,  will  hold  as  trustee  for 
tbe  said  party  of  the  first  part,  as  Its  Interest  may  appear,  the  |595.000  of 
bonds  to  be  lasued  to  the  said  party  of  the  second  part  under  the  prt^msed 
mortgage  and  delivered  to  the  Franklin  Trust  Company  as  aforesaid,  as  fur- 
ther aecnrlty  to  tbe  said  party  of  the  first  part  for  Its  loan  to  the  party  of 
the  second  part  as  aforesaid,  subject  to  and  after  satlsfsing  therefrom  all  Just 
claims  of  the  said  Franklin  Tmst  Company  for  Its,  the  tsald  Franklin  Trust 
Company's,  loan  to  the  party  of  the  second  part,  aggregating  the  sum  of 
$250,000." 

January  6,  1802,  the  Franklin  Trust  Company  executed  and  delivered  to  the 
plaintiff  an  instrument  in  writing  which  provided  that,  in  consideration  of  the 
plaintiff's  release,  the  cancellation  of  the  bonds,  and  the  issuance  and  delivery 
of  $590,000  new  mortgage  bonds,  the  trust  company  would  hold  the  bonds  to 
be  Issued  subject:  "First;  to  Uie  Hen  vfaldi  the  said  trust  company  has  m 
them,  aggregating  about  $250,000,  with  Interest,  and  to  any  proceeding  that 
may  be  necessary  to  reallsse  upon  default;  and,  second,  to  hold  said  $!^,000 
bonds  as  tmstee  for  the  said  Shepard  &  Morse  Lumber  Company  as  Its  in- 
terest may  appear."  In  pursuance  of  this  arrangement  the  bonds  and  mort- 
gage were  canceled  and  destroyed,  and  a  new  mortgage  was  given  by  the 
Northern  Adirondack  Railroad  Company,  and  bonds  to  the  amount  of  $420.- 
000  were  Issued  to  Hurd  and  deposited  by  him  with  the  tmst  company  In  the 
place  and  stead  of  the  bonds  surrendered  and  canceled.  The  contract  for  Uiis 
pledge  was  In  writing,  and  gave  the  trust  company  full  right,  power,  and 
authority,  In  case  of  default  In  payment  of  the  amount  secured,  without  de- 
mand or  notice,  to  sell,  assign,  or  deliver  the  whole  or  any  part  of  such  se- 
curity, at  any  brokers'  board,  or  at  public  or  private  sale,  at  their  option,  at 
any  time  or  times  hereafter,  without  advertisement  or  notice  to  the  pledgor, 
and  also  **the  right  to  become  the  purchasers  thereof  at  such  sale  or  sales 
freed  and  discharged  from  any  equity  of  redemption."  In  Mardi,  1885,  Hnrd 
having  failed  to  pay  $169,000  ot  the  amount  secured  by  the  pledge,  the  trust 
company  gave  hlzo,  the  plaintiff,  and  ottier  lienors  notice  of  an  intention  to 
sell  the  bonds,  and  that  they  would  be  sold  at  auction  April  10,  1895,  at  the 
New  York  Real  Estate  salesroom,  for  account  of  whom  It  may  concern,  and 
said  bonds  were  sold  at  public  auction  to  the  highest  bidder,  and  were  pur- 
chased for  and  on  account  of  the  tmst  company  for  the  sum  of  $169,000. 

The  complaint  alleges  that  the  tmst  company  afterwards,  in  violation  of 
the  rights  of  the  plaintiff,  disposed  of  the  bonds  and  allowed  them  to  be  used 
In  the  purchase  of  the  property  and  franchises  of  the  railroad,  upon  tbe  fore- 
closure of  the  mortgage  given  to  secure  the  payment  of  the  bonds,  and  de- 
mands Judgment  for  the  ^reclosure  of  Its  diattel  mortgage  and  a  sale  of  the 
property,  and  that  the  tmst  company  be  adjudged  chargeable  with  the  value 
of  the  bonds  and  liable  to  pay  the  plaintiff  for  any  deficiency. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG. 
COCHRANE,  and  SEWELL,  JJ. 

Patterson,  Bulkeley  &  Van  Kirk,  for  appellant. 
John  P.  Kellas,  for  respondents. 

SEWELL,  J.  The  argument  of  respective  counsel  in  this  case 
embraced  a  great  many  propositions  it  is  unnecessary  to  consider. 
There  is  no  dispute  in  regard  to  the  regularity  of  the  sale.  It  is  sub- 
stantially conceded  that  it  was  fairly  conducted  and  in  such  a  manner 
as  to  produce  most  nearly  the  full  value  of  the  properly.  The  learn- 
ed counsel  for  the  appellant  states  in  his  brief  that: 
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"a%e  trnst  company  had  a  right,  under  Its  Kraieral  authority  as  bolder  ot 
collateral  to  promlBSOTy  notes  payable  to  itself,  to  sell.  0%e  cont«itl<»i  of  the 
plaintiff  has  be^,  and  Is,  that  the  trust  company  for  Its  own  private  purposes 
had  no  right  to  boy  in  tihe  bonds  held  by  it  as  tmstee,  except  as  tmstee,  and 
ttiat  if  it  did  buy  in  sndi  bonds  It  bought  them  in  subject  to  the  trust  with 
which  the  trands  were  previously  Impressed.  It  could  not  buy  them  In  for  its 
own  benefit,  or  take  them  or  their  proceeds  in  cash  or  property  as  its  own  prop- 
erty In  any  way,  to  the  erdtialon  of  the  plalutifl." 

As  the  plaintiffs  right  to  recover  rests  upon  this  proposition,  it 
is  unnecessary  to  consider  any  other.  The  cases  cited  and  relied  upon 
by  the  plaintiff  in  support  of  this  contention  have  not,  in  my  judgment, 
any  appUcati(»i  to  the  facts  of  this  case.  In  those  cases  the  question 
omsidered  and  determined  was  whether  a  trustee  could  purdiase  the 
trust  property  which  he  was  authorized  to  sell.  Iti  the  present  case 
the  defendant  Franklin  Trust  Company  had  no  duty  to  perform  in 
relation  to  the  bonds  which  was  inconsistent  with  the  character  of 
purchaser  on  its  own  account  and  for  its  own  use. 

A  literal  construction  of  the  language  of  the  agreement,  by  which 
it  is  claimed  that  a  trust  was  created,  would  limit  the  duty  or  obliga- 
tion of  the  trust  company  to  any  surplus  or  residue  of  the  proceeds 
after  a  sale  of  the  bonds  and  the  satisfaction  of  its  lien,  llie  word 
"subject"  is  defined  by  lexicographers  as  meaning  "to  make  liable; 
to  bring  under  the  control  or  action  of;  to  make  subservient."  As 
used  in  this  instrument  it  plainly  means  subject  to  the  lien  of  the 
trust  company  and  to  all  the  terms  of  the  contract  of  pledge,  indud- 
ing  the  right  to  become  a  purchaser.  That  this  was  the  intent  and 
understanding  of  the  parties  is  also  apparent  from  the  fact  that  the 
bonds  were  pledged  to  the  plaintiff  subject  to  the  lien  of  the  trust  com- 
pany, and  it  was  agreed  that  the  trust  company  should  hold  the  IxMids 
as  trustee  for  the  plaintiff,  "subject  to  and  after  satisfying  therefrom 
all  just  claims  of  the  said  Franklin  Trust  Company." 

As  there  is  nothing  to  indicate  a  different  intention,  it  follows  that 
it  cannot  successfully  be  insisted  that  the  trust  company  owed  the 
plaintiff  any  duty  or  obligation  in  regard  to  the  bonds  so  long  as  its 
uen  remained  unsatisfied,  or  that  any  of  its  rights,  under  the  contract 
of  pledge,  was  affected  by  the  agreement  with  the  plaintiff. 

I  am  therefore  of  the  opinion  that  no  wrong  was  done  to  the  plain- 
tiff by  the  sale  or  purchase  of  the  bonds,  that  the  sale  vested  the  title 
in  the  trust  company,  and  that  the  judgment  should  be  af&rmed,  with 
costs.  All  concur. 


(38  Misc.  Rep.  660.> 

ST.  SIVPHEN'S  PBOTESTANT  EPISCOPAI^  CHURCH  T.  CHURCH  OF 
THE  TRANSFIGURATION. 

(Supreme  Court,  Special  Term,  New  York  County.  June,  1906.) 

I.  Deeds— BxsTBionoNS. 

An  owner  of  land,  when  he  conveys  It,  has  a  power  to  Impose  sudi  re- 
strictiouB  on  Its  use  as  are  reasonable  and  not  In  contravention  of  pub- 
lic policy. 

CBd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  16,  Deeds,  S  GS&j 
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2,  GovBNAinB— Vauditt. 

Where  a  religious  corporation  conveys  land  to  one  In  behalf  of  a  similar 

corporatloii,  a  covenant  that  the  premises  shall  onl7  be  used  for  church 

purposes  Is  valid,  and  mns  with  the  land. 
8.  Bamk. 

While  restrictlTe  covenants  are  usually  imposed  for  the  benefit  of  ad- 
Jaceut  property,  the  ownership  of  contiguous  property  Is  not  a  prereq- 
uisite to  the  enforcement  ttf  such  restriction. 

Action  by  the  St.  Stephen's  Protestant  Episcopal  Church  against 
the  Church  of  the  Transfiguration  to  have  a  covenant  in  a  deed  re- 
stricting the  use  of  the  premises  declared  invalid.  Judgment  for  de- 
fendant. 

Arthur  O.  Townsend  for  plaintiff. 
Blandy,  Mooney  &  Shipman,  for  defendant. 

O'GORMAN,  J.  In  1897  the  defendant  corporation  conveyed  cer- 
tain premises  used  as  a  chapel  in  West  Sixty-Ninth  street,  in  the  city 
of  New  York,  to  one  Quintard,  who  took  title  in  behalf  of  the  plaintiff 
corporation,  and  two  or  three  years  thereafter  duly  conveyed  the  said 
premises  to  the  plaintiff.  Each  of  said  deeds  contained  the  fdlowing 
restrictive  covenant : 

"And  the  said  party  of  the  second  part,  for  himself,  his  heirs,  and  assigns, 
doth  covenant  and  agree  to  and  with  the  said  party  of  the  first  part,  Its  suc- 
cessors and  assigns,  that  the  party  of  the  second  part,  his  heirs  and  assigns, 
shall  not  at  any  time  hereafter  occupy  or  use  said  premises  or  any  part  there- 
of hereby  conveyed,  or  permit  the  same  to  be  occupied  or  used,  for  any  pnr* 
pose  other  than  church  purposes  only.  And  it  is  expreasly  understood  that 
the  said  covenant  shall  attach  to  and  run  with  the  land." 

This  action  is  now  brought  by  the  plaintiff  to  have  the  covenant 
declared  invalid  and  to  free  the  title  from  the  incumbrance  thereof,  on 
the  ground  that  the  clause  in  question  was  inserted  in  the  original  deed 
to  Quintard  under  a  mutual  mistake  of  fact,  and,  further,  that  it  is 
inequitable  to  retain  the  clause,  because  the  defendant  church  has  no 
other  property  in  the  locality  to  be  affected  thereby,  and  that  its  re- 
tention is  prejudicial  to  the  interests  of  the  plaintiff  corporation,  in 
that  it  cannot  borrow  money  needed  for  necessary  churdh  purposes. 
As  to  the  claim  that  the  insertion  of  the  dause  was  due  to  a  mutual 
mistake  of  fact,  there  is  no  evidence  to  support  it,  and  that  claim 
must  be  dismissed.  The  only  question  presented,  therefore,  relates 
to  the  validity  of  the  covenant  and  the  right  of  the  plaintiff  to  have 
it  canceled. 

It  is  well  settled  that  the  dominion  which  the  law  gives  every  owner 
of  real  estate  over  his  lands  invests  him  with  power,  when  he  conveys 
the  same,  to  impose  restrictions  on  its  use  by  the  new  owner.  The 
only  limitation  upon  this  power  is  that  it  must  be  exercised  reasonably 
and  with  a  due  regard  to  public  policy.  Plumb  v.  Tubbs,  41  N.  Y, 
446;  Cowell  v.  Colorado  Springs  Co.,  100  U.  S.  56,  25  L.  Ed.  647; 
Smith  V.  Barrie,  66  Mich.  314,  32  N.  W.  816,  66  Am.  Rep.  391.  In 
Cowell  V.  Springs  Co.,  supra,  the  deed  contained  a  provision  that  in- 
toxicating liquors  should  never  be  sold  on  the  premises  conveyed,  and 
that  in  the  event  of  a  breach  the  grantor  might  re-enter.  Mr.  Justice 
Field,  speaking  for  the  court  m  tmit  case,  said: 
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"The  TBlIdllT  of  the  condltlOD  la  MuUed  by  the  defendant  as  repugnant  to 
the  estate  ctmTeyed.  His  contentloD  Is  that,  as  the  sraotlng  words  of  the 
deed  purport  to  transfer  the  land  and  the  entire  Interest  of  the  company 
thereto,  he  took  the  property  in  atMOlnte  ownership,  with  liberty  to  use  It  In 
any  lawful  manner  which  be  might  diooae.  With  soch  ose  the  condition  Ib 
inconelstent,  and  he  therefore  Insists  that  it  Is  repugnant  to  the  estate  grant- 
ed. But  the  answer  Is  that  the  owner  of  property  has  a  rl^t  to  dispose  of  It 
with  a  limited  restriction  on  Its  use,  however  much  the  restriction  may  affect 
the  Talue  or  the  nature  of  the  estate.  Bepognant  conditions  are  those  which 
tend  to  Uke  Qtter  snbrerslon  of  the  estate^  sudi  as  inohlblt  entirely  tlie  aliena- 
tion or  use  of  the  property.  C<mditioiiB  whidi  prohibit  its  alienation  to 
particular  persons  or  for  a  limited  period,  or  Its  subjection  to  parttcular  uses, 
are  not  subversive  of  the  estate,  niey  do  not  destroy  or  limit  its  alienable 
or  inheritable  character.  Sh^pard,  Touch.  129,  181.  l%e  reports  are  full  of 
cases  where  ctmdltlons  Imposing  restrictions  upon  the  uses  to  which  property 
conveyed  In  fee  may  be  subjected  have  beea  upheld.  •  *  •  The  condition 
in  Uie  deed  of  the  plaintiff  against  the  manufacture  or  the  sale  of  IntozlcaUng 
liQuors  as  a  beverage  at  any  place  of  public  reswt  on  the  premises  was  not 
■abverrive  of  the  estate  cmveyed.  It  left  the  estate  alloiable  and  InheritaUe, 
and  free  to  be  subjected  to  other  uses.  It  was  not  nnlawful,  nor  asaiiut  pub* 
lie  policy;  but,  on  the  oontrary,  It  was  Imposed  In  the  interests  (tf  pnblic  health 
and  moralily.'* 

Plumb  V.  Tubbs,  supra,  arose  out  of  a  similar  restriction,  and  the 
court  recognized  the  same  principle.  In  McKissick  v.  Pickle,  16  Pa. 
140,  and  in  Warner  v.  Bennett,  31  Conn.  468,  the  restriction  contained 
in  tihe  deed  confined  the  use  of  the  property  to  educati(Hial  and  reli- 
gious purposes,  and  the  restriction  was  held  valid. 

For  many  years  before  the  sale  of  the  property  in  question  the  de- 
fendant used  the  premises  as  a  place  of  religious  worship.  The  prop- 
erty was  sold  to  a  church  of  the  same  religious  communion.  What 
more  natural  than  to  infer  that  both  parties  understood  that  the  prop- 
erty was  to  be  devoted  to  religious  purposes,  and  to  insure  that  end 
nothing^  could  be  more  reasonable  than  the  insertion  of  the  restrictive 
clause  m  the  deed.  It  is  clear  that  the  defendant  has  an  interest  in  the 
observance  of  the  covenant,  and  without  its  consent  the  restriction 
cannot  be  released.  It  does  not  violate  pnblic  policy  or  good  con- 
science, and  cannot  be  regarded  as  unreasonable.  The  plaintiff  took 
title  subject  to  the  restriction,  and  the  purchase  price  of  the  premises 
is  presumed  to  have  been  affected  thereby.  5  Am.  &  Eng.  Ency.  of 
Law,  11.  Having  assumed  the  liability,  it  would  be  inequitable  to 
permit  the  plaintiff  to  disregard  it. 

While  restrictive  covenants  are  usually  imposed  for  the  benefit  of 
adjacent  property,  the  ownership  of  contiguous  property  is  nevertlie- 
less  not  a  prerequisite  to  the  enforcement  of  such  a  restriction.  Judg- 
ment for  the  defendant,  with  costs. 

Judgment  for  defendant. 

(60  Misc.  Rep.  665.)  ~ 

imASK  et  aL  V.  McOARTT. 

(Supreme  Court,  Special  Term,  New  Tork  County.  June,  1008.) 

L  BXECUTOBS  AND  AdMINISTBATOBS— ACCOUNnNO— JUBIBDIOTIOM. 

The  Supreme  Court  will  not  settle  by  action  the  accounts  of  exeeators 
and  trustees,  unless  there  are  some  special  circumstances  becauM  of 
which  comi^ete  Justice  cannot  be  done  in  the  Surrogate's  Court 

[Ed.  Note. — For  cases  la  point,  see  Cent  Dig.  vol.  22,  Executors  and  Ad- 
ministrators, I  2008.] 


Digitized  by 


406 


112  NRW  TOBK  SUPFLEUBNT 
ud  146  Hew  Tork  State  Reporter 


(Sup.  Ct 


2.  Baue. 


Where,  on  the  settJement  of  the  account  of  execaton,  the  qnestkm  of 
the  validity  of  certain  notes  of  one  of  the  residuary  legatees  was  In  Is- 
sue, of  which  question  the  Surrogate's  Court  had  no  Jurisdiction,  It  au- 
thorized the  exercise  by  the  Supreme  Court  of  Its  Jurisdiction  in  an  action 
to  settle  sudi  accounts. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  toL  22,  Oxecntors  and  Ad- 
ministrators, f  2008.] 

Action  by  George  Leask  and  others,  executors  of  Hudson  Hoag- 
land,  against  Mary  Emma  McCarty.  On  demurrer  to  complaint. 
Overruled. 

Dougherty,  Qlcott  &  Tenney  (J.  Hampden  Dougherty,  of  counsel), 
for  plaintiffs. 
Steuart  &  Steuart,  for  defendant. 

ERLANGER,  J.  The  sufficiency  of  the  complaint  is  challenged 
upon  demurrer.  I  am  of  the  opinion,  however,  that  the  objection  is 
not  well  taken,  and  that  both  the  remedy  and  forum  were  properly 
selected  by  plaintiffs  to  obtain  the  necessary  relief.  The  plaintiffs, 
as  executors,  charge,  among  other  things,  that  <ki  October  19,  1907, 
they  paid  to  the  defendant,  on  account  of  her  share  in  the  testator's 
residuary  estate,  the  sum  of  $18,700.70  in  cash,  and  by  delivering  to 
her  five  notes,  each  for  $1,000,  and  each  payable  one  day  after  date, 
which  she  executed  to  the  testator  in  his  lifetime,  and  which  came 
into  their  possession  as  such  executors;  that  on  the  same  day  she 
executed  and  delivered  to  plaintiff  an  instrument  acknowledging  the 
receipt  of  said  amount  and  notes;  that  thereafter,  and  on  December 
10, 1907,  they  filed  an  account  of  their  proceedings  with  the  surrogate, 
to  which  the  defendant  filed  objections,  claiming  that  the  said  notes 
were  not  her  valid  obligations;  that  they  had  been  delivered  by  her 
to  the  testator  without  consideration  and  without  understanding  that 
they  were  promissory  notes,  she  believing  them  to  be  mere  receipts, 
and  that,  therefore,  they  were  not  a  valid  setnsff ;  and  that  neither  the 
referee,  to  whom  the  objections  were  referred,  nor  the  surrogate,  had 
jurisdiction  to  pass  upon  the  validity  of  the  notes  or  to  determine 
whether  she  was  liable  thereon.  It  is  further  alleged  that  the  testi- 
mony to  establish  the  settlement  so  made  rests  in  parol,  and  that  the 
evidence  to  refute  defendant's  claim  that  the  notes  were  not  valid 
obligations  and  could  not  be  set  off  against  her  share  likewise  rests 
in  parol;  that,  because  of  the  lack  of  jurisdiction  in  the  surrogate  to 
pass  upon  the  questions  so  raised  by  the  objections,  the  accounting  and 
distribution  is  suspended  and  will  so  continue  until  the  questions  thus 
raised  shall  have  been  first  determined  by  a  court  of  competent  juris- 
diction. 

It  seems  to  me  that  enough  has  been  alleged  to  call  for  the  equitable 
interposition  of  this  court  The  defendant,  bv  her  objections,  and  the 
plaintiffs,  by  their  allegations  in  the  complaint,  both  assert  that  the 
surrogate  is  without  jurisdiction  to  pass  upon  Uie  objections  so  filed; 
and  yet,  despite  her  contention,  she  demurs  to  the  complaint  and  urges 
that  this  court  refuse  to  take  cognizance  of  the  action  for  any  purpose 
whatsoever.  The  position  of  the  defendant  is  somewhat  inconsistent. 
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Her  counsel  argued  in  support  of  the  demurrer  that,  as  plaintiffs  in 
their  complaint  allege  an  accord  and  satisfaction  formally  executed, 
that  in  itself  as  matter  of  law  would  operate  as  a  cwnplete  bar  to  the 
objections  raised  to  the  account — this  to  defeat  the  maintenance  of 
this  action,  but  with  the  reservation,  no  doubt,  that,  when  sent  back 
to  the  surrogate,  the  plaintiffs  would  still  have  to  meet  the  question 
of  jurisdiction  raised  by  the  objections  and  stand  the  chance  of  defeat. 
If  the  question  of  fraud  and  deceit  should  be  raised  in  respect  of  the 
execution  and  delivery  of  the  notes,  under  the  objections  so  filed,  it 
would  seem  that  the  surrogate  is  lacking  in  jurisdiction  to  determine 
the  same.  General  equitable  powers  in  the  disposition  of  controversies, 
arising  on  an  accounting  by  a  testamentary  trustee  or  executor,  cannot 
be  exercised  by  that  court.  Matter  of  Bunting,  98  App.  Div.  122, 
90  N.  Y.  Supp.  786;  Matter  of  U.  S.  Trust  Co.,  80  App.  Div.  77,  80 
N.  Y.  Supp.  475. 

What  legal  propositions  will  be  advanced  by  the  defendant  under 
the  form  of  the  objections  and  in  support  thereof  is  wholly  conjec- 
tural; but  if,  as  is  contended,  the  surrogate  cannot  pass  upon  the 
validity  of  the  notes  or  determine  defendant's  liability  thereon,  enough 
appears  to  suggest  that  the  defendant  will  introduce  proof  before  the 
surrogate  to  oust  him  of  jurisdiction  and  deprive  him  of  the  ri^ht 
to  decide  such  questions ;  and  hence,  if  this  action  cannot  be  maintain- 
ed, nor  the  one  before  the  surrc^te  quoad  the  settlement  att»:ked, 
plaintiffs  are  wholly  remediless,  and  it  would  leave  them  in  a  position 
where  they  could  not  finally  account  and  distribute  the  estate  until 
the  defendant  shall  herself  select  the  proper  forum  to  pass  upon  the 
validity  of  the  notes,  at  her  own  time  and  pleasure,  within  the  period 
of  the  statute  of  limitations  for  her  to  act.  Meantime,  not  only  will 
the  distribution  of  the  estate  be  halted,  but  the  plaintiffs  must  incui 
the  peril  of  losing  their  evidence,  which  rests  in  parol,  as  charged  in 
the  complaint  and  admitted  by  the  demurrer.  The  defendant  having 
accepted  the  settlement  and  having  executed  a  solemn  instrument, 
which  plaintiffs  allege  constitutes  an  accord  and  satisfaction,  it  would 
be  highly  inequitable  to  compel  them  to  account  without  securing  to 
them  the  advantage  which  the  facts  alleged  in  the  complaint  and  assum- 
ed for  the  purposes  of  the  demurrer  to  be  true  entitled  them  to.  Petti- 
grew  V.  Foshay,  12  Hun,  483.  And,  where  it  appears  that  the  surro- 
gate cannot,  for  want  of  jurisdiction,  determine  the  questions  present- 
ed, he  has  ample  power  to  stay  the  proceedings  in  his  court  until  the 
final  determination  of  this  action.  Rutherfurd  v.  Myers,  ~  50  App. 
Div.  298-300,  63  N.  Y.  Supp.  939. 

While  this  court  possesses  jurisdiction  concurrent  with  the  Sur- 
rogate's Court  to  entertain  an  action  for  an  accounting  by  executors 
or  trustees,  it  is  reluctant  to  exercise  that  jurisdiction,  unless  special 
facts  and  circumstances  exist  indicating  that  complete  justice  cannot 
be  done  in  that  court.  Matter  of  Giles'  Estate,  11  Abb.  N.  C.  57; 
Sanders  v.  Soutter,  126  N.  Y.  193-201,  27  N.  E.  263 ;  Van  Sinderen 
V.  Lawrence,  50  Hun,  272,  3  N.  Y.  Supp.  26;  Wright  v.  Fleming, 
76  N.  Y.  517;  Rutherfurd  v.  Myers,  supra;  Bank  v.  Toplitz,  113 
App.  Div.  73,  98  N.  Y.  Supp.  826.  Clearly,  such  special  circumstances 
exist  here  as  to  have  justified  the  bringing  of  such  an  action,  but  plain- 
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tiffs  were  not  obliged  to  do  so ;  and  it  is  their  right  to  maintain  the 
action  in  its  present  form,  under  the  cases  last  cited,  and  have  the  final 
distribution  of  the  estate  await  the  result  thereof. 

The  demurrer  must  be  overruled,  with  leave  to  withdraw  the  same 
witliin  20  days  after  the  entry  of  the  interlocutory  judgment,  on  pay- 
ment of  costs. 

Demurrer  overruled,  with  leave  to  withdraw  within  20  days,  on  pay- 
ment of  costs. 


(SO  Misc.  Bep.  53a) 
PEOPLE  ex  rel.  AMES  v.  JUDSON,  Special  Deputy  Eicise  Com'r,  et  aL 

(Supreme  Court,  Special  Term,  Monroe  Goonty.  June.  1908.) 

IHTOXIOATINO  LlQCOBS— APPKAI.  AND  BrBOR— NBOESBItT  Ot  BOND— AFPBAL  BT 

State  OmcBB— Stat. 

Where  a  Btate  commlsBloner  of  excise  Is  a  party  to  a  proceeding  tn 
which  an  order  Is  made  requiring  the  special  deputy  commissioner  to  Is- 
sue a  llQuor  tax  ccrtlQcate,  and  the  state  commissioner  appeals  from  sudi 
order.  It  stays  all  proceedings  without  the  giving  of  any  security,  under 
Code  ClT.  Proc.  8  1313,  so  that  the  deputy  commissioner  Is  not  goUty  ot 
contempt  In  falllog  to  obey  the  order  pending  the  appeal. 

[Ed.  Note. — For  cases  In  point;  see  Cent  Dig.  vol.  29,  Intoxicating  Liq- 
uors, i  78.] 

Certiorari  by  the  people,  on  the  relaticMi  of  Edward  J.  Ames,  against 
Charles  H.  Judson,  deputy  commissioner  of  excise,  and-Maynard  N. 
Clement,  state  commissioner  of  excise.  Motion  to  punish  Charles  H. 
Judson  for  contempt  in  refusing  to  obey-  an  order  whereby  he  was 
commanded  to  grant  the  application  of  the  relator  for  a  liquor  tax 
certificate.   Motion  denied. 

Kile  &  Oviatt,  for  relator. 

Walter  H.  Knapp  and  S.  H.  Salisbury,  for  respondents. 

SUTHERLAND,  J.  The  relator,  Ames,  is  the  proprietor  of  a 
hotel  located  in  the  town  of  Riga,  Monroe  county.  He  has  held  a 
liquor  tax  certificate  and  sold  liquor  at  his  hotel  until  the  1st  of  May^ 
1908.  At  the  town  election  in  November,  1907,  the  electors  of  the 
town  of  Riga  voted  under  the  local  option  clause  of  the  liquor  tax  law 
that  no  liquor  should  be  sold  in  that  town,  and  under  the  statute  as  it 
then  existed  this  vote  would  have  become  operative  <»i  the  1st  of 
May;  but  the  Legislature  of  1908  changed  the  beginning  of  the 
excise  year  from  May  1st  to  October  1st,  and  the  learned  justice  who 
granted  the  order  directing  the  special  deputy  commissioner  to  issue 
a  liquor  tax  certificate  to  the  relator  has  held  that  the  eifect  of  the 
change  of  date,  under  the  language  employed  by  the  Legislature,  con- 
tinues the  status  of  the  town  of  Riga  as  a  town  where  liquor  may  be 
lawfully  sold  by  those  holding  liquor  tax  certificates  until  October 
1st.  The  special  deputy  commissioner,  acting  under  the  direction  of 
the  state  commissioner  of  excise,  had  declined  to  issue  a  new  liquor 
tax  certificate  from  the  1st  of  May  to  the  1st  of  October ;  and  the  order 
referred  to  was  made  in  a  certiorari  proceeding  brought  under  the 
statute  to  compel  the  special  deputy  commissioner  to  issue  the  cer- 
tificate.  The  state  commissioner  was  made  a  party  to  the  proceeding 
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under  section  6  of  th«  liquor  tax  law  (Laws  1896,  p.  48,  c.  112,  as 
amended  by  Laws  1901,  p.  1533,  c.  640),  which  provides  that: 

Tlie  state  commissioner  of  ezdse  sball  be  made  a  party  to  all  actions  and 
proceedings  affectlns  In  any  manner  the  submission  of  tiie  local  option  ques- 
tions provided  for  in  section  16  of  tliis  act,  or  the  resnlt  of  any  vote  thereupon 
or  the  traffic  In  liquors  under  this  act ;  to  all  actloDB  and  proceedings  relative 
to  the  Issuance  of  liquor  tax  certificates  imder  section  11  or  the  transfer  there- 
of under  section  25,  28,  or  27,  or  the  surrender  thereof  for  cancellation  and 
rebate  under  section  25 ;  to  all  Injunction  proceedings  under  section  29 ;  and 
to  all  civil  actions  or  proceedings,  whether  brought  under  the  provislcms  of 
this  act  or  otherwise,  which  In  any  manner  affect  the  enjoyment  of  the  prlvi- 
I^es  or  the  operation  of  the  restrictions  provided  for  In  this  act." 

On  the  same  day  that  the  order  was  granted,  an  appeal  was  taken 
therefrom  to  the  Appellate  Division  by  the  special  deputy  commis- 
sioner and  by  the  state  commissioner.  No  stay  of  proceedings  was 
obtained;  and  the  special  deputy  commissioner  is  in  contempt  for 
failure  to  obey  that  order,  unless  the  taking  of  the  appeal  by  the  state 
commissioner  operates  to  stay  all  ]}roceedings  under  the  order  and 
protects  the  special  deputy  commissioner  in  his  continued  refusal  to 
issue  the  liquor  tax  certificate. 

Section  1313  of  the  Code  of  Civil  Procedure  provides  that: 

"Upon  an  appeal  taken  by  the  people  of  the  state  or  by  a  state  officer,  or 
board  of  state  officers  or  a  board  of  supervisors  of  a  county,  the  service  of  the 
notice  of  appeal  perfects  the  appeal,  and  stays  the  oecntioa  of  the  judgment 
or  OTder  appmled  from,  without  an  tmdertakli^  or  other  security." 

The  state  commissioner  of  excise  is  a  state  officer,  but  the  special 
deputy  commissioner  for  Monroe  county  is  not  a  state  officer.  Public 
Officers'  I,aw,  §  2.  The  special  deputy  state  commissioner  performs 
for  Monroe  county  the  duties  which  otherwise  would  devolve  upon  the 
county  treasurer  in  respect  to  liquor  tax  certificates  in  said  county, 
and  "such  duties  as  may  be  required  by  the  commissioner  or  as  may 
be  provided  by  law."  An  appeal  taken  by  the  special  deputy  commis- 
sioner alone  would  not  operate  as  a  stay  of  proceedings,  because  he 
is  not  a  state  officer.  The  question  now  to  be  determined  is  whether 
the  state  commissioner  is  so  related  to  the  order  appealed  from  that 
his  appeal,  of  necessity,  under  section  1313  of  the  Code,  stays  the  com- 
pulsory effect  of  the  order  in  so  far  as  it  commands  his  subordinate 
appointee,  the  special  deputy  commissioner,  to  issue  the  certificate. 

In  my  opinion  the  service  of  the  notice  of  appeal  on  behalf  of  the 
state  commissioner  of  excise  operates  to  stay  the  effect  of  the  order 
appealed  from  in  all  respects,  and  the  spedal  deputy  commissioner  is 
not  guilty  of  contempt  in  refusing  to  issue  the  certificate  pending  the 
appeal.  The  statute  requires  the  state  commissioner  to  be  a  party 
to  this  proceeding  and  to  all  proceedings  affecting  in  any  way  the 
issuing  of  liquor  tax  certificates  throughout  the  state.  The  object  of 
this  is  to  give  the  state  commissioner  requisite  power  to  appear  and 
represent  the  interests  of  the  department  of  which  he  Is  the  head  in 
any  part  of  the  state  and  in  any  court  or  proceeding  where  an  ad- 
judication may  be  made  affecting  the  subject-matter  referred  to.  His 
right  to  appeal  from  the  order  is  clear,  and  he  is  therefore  more  than 
a  mere  ncnninal  party.  He  is  in  the  case  for  all  purposes;  and  the 
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stay  of  proceedings  which  his  notice  of  appeal  effectuates,  under  sec- 
tion 1313,  is  available  as  a  defense  to  the  motion  to  punish  the  special 
deputy  for  contempt. 

As  the  notice  of  appeal  was  served,  the  same  day  the  order  was  en- 
tered, there  was  no  contumacious  disregard  of  the  mandate  of  the 
court  Matter  of  Croker  v,  Sturgis,  38  Misc.  Rep.  596,  78  N,  Y. 
Supp.  77. 

The  relator  urges  that  he  will  be  left  without  a  remedy  in  case  the 
order  appealed  from  is  affirmed,  having  been  deprived  in  tiie  meantime 
of  his  lawful  right  to  a  liquor  tax  certificate.  There  would  seem  to 
be  an  obvious  hardship  imposed  upon  the  relator  by  this  situation,  but 
no  security  can  be  compelled  b^  the  court  as  a  condition  of  putting 
into  effect  the  absolute  stay  which  section  1313  provides  for. 

The  motion  to  punish  for  contempt  is  denied. 

Motion  denied. 


(51)  Misc.  Rep.  68&) 

KUH  et  al.  T.  BRITISH  AMERICA.  ASSDR.  00. 

(Supreme  Ooort,  Special  Twm,  New  Tork  Coimty.  June,  1908.) 

1.  iNaVBAirOK— GOHTUOIB— OONSTBUOnON  or  ^FABATB  PAPEU  TOOSrHKB. 

A  marine  policy  consisted  of  three  papers;  the  first  the  regulation  form 

of  the  Insurer,  bearing  the  names  of  the  parties,  the  subscription  clause, 
and  date,  but  the  descriptions  of  the  royage,  subjects,  and  steamers  In- 
sured were  "as  per  form  attached."  At  this  point  appeared  Uie  more  de- 
tailed printed  form  of  the  agents,  containing  the  usual  clauses  of  a  marine 
policy,  which  were  "substltnted  for  those  of  the  policy  to  which  it  Is 
attached."  The  third,  a  typewritten  paper,  was  attached  to  the  agents' 
form  In  a  similar  manner,  and  contained  the  more  Intimate  agreements 
by  which  the  policy  was  molded  to  the  drcQmstancea  Beldj  that  the 
policy  consisted  of  all  three  papers,  and  not  the  typewritten  paper  altme. 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  28,  Insurance,  f  SOO.] 

2.  Evidence  —  Pabol  Evideho:  AwwEcnsa  Wbiiinos  —  Contbaots  ov  Insub- 

ANCE. 

A  typewritten  paper  attached  to  the  agents*  form,  which  was  tn  turn 
attached  to  the  regulation  form  of  the  insurer,  provided  that  lard,  greases, 
tallow,  and  packing  house  products  of  all  kinds  were  insured  thereunder, 
to  pay  particular  average  if  amounting  to  3  per  cent.,  each  tierce,  barrel, 
or  package  separately  Insured,  and  that  the  underwriters  agreed  to  pay 
for  loss  in  weight  in  excess  of  1  per  cent,  on  the  entire  shipment;  and  by 
auother  clause  it  was  agreed  to  Insure  by  land  as  well  as  by  water.  On 
the  agents*  printed  form  apprared  a  clause  "touching  the  adventures  and 
perils  which  the  said  assnrers  are  content  to  bear."  and  «inmerating  risks 
characterized  as  "perils  of  the  sea" ;  but  the  policy  contained  no  llmlta< 
tlou  as  to  land  risks.  Held,  that  there  was  such  an  ambiguity  as  to 
the  application  of  the  agreement  to  pay  for  loss  In  weight  in  excess  of 
1  per  cent  as  to  entitle  those  Insured  to  show  by  parol  evidence  that  in 
the  shipment  of  commodities,  similar  to  those  insured,  It  was  customary 
to  expect  a  small  loss  In  weight  under  1  per  cent,  due  to  leakage  and  the 
wear  and  tear  of  the  voyage,  and  that  In  order  to  protect  themselves  from 
such  loss  in  excras  of  that  amount  they  required  tlte  clause  In  question  to 
be  inserted. 

8.  iRStJBAnOB— AOTIOnS  ON  POLIGT— COMFLAIRT— SUFFICIEnCT. 

That  goods  were  warranted  by  insured  free  fnnu  claim  tm  account  of 
capture,  seizure,  detention,  or  destruction  by  any  belllgeroit  nation,  or  by 
or  from  any  officer  or  other  person  dalming  to  act  In  their  name,  does  not 
require  that  any  of  those  facts  diould  be  negatlTely  set  out  In  a  com- 
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plaint  on  the  policy ;  bat  they  are  grounds  of  defense  solely,  to  be  pleaded 
by  the  Insurer. 

Action  by  Emanuel  S.  Kuh  and  others  against  the  British  America 
Assurance  Company.  On  demurrer  to  complaint.  Demurrer  over- 
ruled, 

Stanley  H.  MoUeson,  for  plaintiffs. 
Horace  L.  Cheyney,  for  defendant. 

GOFF,  J.  The  complaint  to  which  this  demurrer  is  interposed  is 
founded  upon  a  policy  of  marine  insurance,  issued  to  plaintiffs  by 
the  British  America  Assurance  Company,  of  Toronto,  Canada,  through 
Mather  &  Co.,  their  Philadelphia  agents.  This  is  an  "open"  policy, 
and  in  broad  terms  purports  to  insure  plaintiffs  against  loss  on  any 
shipments  of  lard,  greases,  tallow,  etc.,  which  may  be  made  in  accord- 
ance with  the  terms  of  the  instrument.  The  policy  consists  of  three 
papers.  The  first,  which  acts  as  back,  is  the  regulation  form  of  the 
British  America  Assurance  Company.  It  bears  the  name  of  the  par- 
ties, but  the  descriptions  of  the  voyage,  subjects,  and  steamers  insured 
are  "as  per  form  attached."  At  this  point  appears  the  more  detail^ 
printed  form  of  the  agents.  This  contains  the  usual  clauses  of  a  ma- 
rine policy,  which  are  "substituted  for  those  of  the  policy  to  which  it 
is  attached."  Of  the  original  policy,  then,  there  remains  nothing 
save  the  heading,  subscription  clause,  and  date.  The  third,  a  type- 
written paper,  is  attached  to  the  agent's  form  in  a  similar  manner; 
and  in  it  are  to  be  found  the  more  intimate  agreements  by  which  the 
poliqr.is  molded  to  the  circumstances.  It  contains  the  clause  upon 
whidi  this  dispute  rests.  It  is  this : 

"Lard,  greases,  tallow,  and  packing  house  iwodncts  of  all  kinds  are  insured 
hereunder — to  pay  particular  average  If  amounting  to  3  per  cent,  each  tierce, 
barrel,  or  package  separately  Insured.  The  original  sworn  weights  at  place 
of  shipment  to  be  taken  as  basis  of  settlement,  and  underwriters  agree  to 
pay  for  loss  In  weight  In  excess  of  1  per  cent  on  the  entire  shipment" 

Fifty-two  of  the  69  causes  of  action  are  demurred  to  for  the  reason 
that  they  allege  a  certain  loss  in  weight  in  excess  of  1  per  cent,  on 
the  entire  shipment,  without  specifying  by  what  that  loss  was  pro- 
duced. The  contention  of  plaintiffs  is  that  the  typewritten  page  alone 
constitutes  the  policy;  and,  since  it  contains  no  clause  enumerating 
the  perils  insured  against,  it  was  the  intention  to  insure  against  all 
loss  in  excess  of  1  per  cent.,  however  occasioned. 

The  contention  that  agent's  printed  form  is  no  part  of  the  policy 
cannot  be  sustained.  The  typewritten  sheet  by  itself  lacks  many  claus- 
es which  are  customary  in  every  English  policy  of  this  character. 
Alone  it  is  obviously  inadequate  as  a  complete  expression  of  the  in- 
tentions of  both  parties  to  the  contract.  It  wants,  not  only  the  sub- 
scripticm  and  date,  but  also  the  perils  insured  against  and  the  other 
provisions  ccmtained  in  the  printed  form.  That  such  an  interpreta- 
tion would  be  contrary  to  all  the  established  rules  of  construction  is 
shown  by  the  following  authorities : 

"Effect  is  to  be  given,  If  possible,  to  all  parts  of  a  policy,  both  printed  and 
written.  Mo  part  of  the  policy  Is  to  be  rejected  as  insensible  or  Inoperative, 
If  a  rational  or  Intelligent  mesiiilDg  can  be  glvea  to  It,  conalstent  with  the  gen- 
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eral  dealfin  and  object  of  the  whole  iDstrument"  16  Am.  &  Eng.  EkiC7.  of 
Law,  864;  Chadaey  v.  Guion,  97  N.  Y.  333. 

The  policy  must  be  taken  to  consist  of  all  three  papers,  with  the 
exception  of  the  terms  and  conditions  printed  upon  the  original  policy 
of  the  British  America  Assurance  Company,  which  are  expressly 
waived.  If  any  written  provision  is  found  to  be  inconsistent  with  the 
printed  form,  the  former  will  control  in  accordance  with  familiar  prin- 
ciples of  construction.  Further  than  this,  no  discussicm  as  to  what 
constitutes  the  policy  should  be  required.  A  careful  examination  of 
the  terms  of  the  entire  instrument  reveals  a  somewhat  anomalous  posi- 
tion, if  defendant's  view  be  adopted.  The  clause  immediately  preced- 
ing the  one  already  quoted  from  the  typewritten  page  is  as  follows: 

"It  Is  expressly  understood  and  agreed  that  this  aasarance  attaches  from 
the  moment  the  goods  leave  packing  house,  factory,  store,  or  warehouse  at 
initial  points  of  shipment  In  the  Interior  and  (or  the  seaboard  of  the  United 
States  and)  or  Canada  or  from  the  moment  they  bec(Hne  at  the  risk  of  tiie 
assured  after  leaving  initial  [Mints  of  sliipment,  and  in  all  cases  after  attadb- 
ment  this  insurance  to  remain  in  force  thereafter  conttnaooBly  until  the  goods 
are  delivered  at  store,  warehouse  or  factory  of  consignee  at  final  place  ct 
destlnatltm." 

By  this  clause  defendant,  in  no  vague  terms,  agrees  to  insure  plain- 
tiffs as  well  for  transportation  by  land  as  by  water.  Such  an  intention 
is  also  shown  in  other  provisions  of  the  same  paper : 

"To  cover  all  shipments,  as  herein  provided,  made  on  and  after  June  22, 
lOOS,  Including  shipments  on  which  the  Interior  and  (or  dock  risk  attaches 
prior  to  June  22,  1905.  provided  the  ocean  Teasels  carrying  them  forward  do 
not  sail  prior  to  June  22,  1905."  "Per  steamer  or  steamers  and)  or  other  con- 
veyances." 

In  view  of  this  agreement  to  insure  by  whatever  conveyance  the 
goods  are  carried,  it  is  but  natural  to  expect  a  clause  detailing  die 
perils  insured  against,  whether  on  land  or  sea;  and  it  is  clearly  a 
requisite  to  a  complete  agreement  between  the  parties  that  the  policy 

state  the  amount  of  liability  on  all  risks  undertaken.   Neither  of  these 

things  does  it  do,  according  to  defendant.  On  the  agent's  printed  form 

appeared  a  clause: 

"Touching  the  adventures  and  perils  which  the  said  assurers  are  ecmtoited 
to  bear." 

This  contains  some  15  or  more  marine  risks  which  defendant  inao 
curately  characterizes  as  "perils  of  the  sea,"  but  in  vain  is  the  policy 
searched  for  any  limitation  as  to  land  risks.  From  the  passages  al- 
ready quoted  this  inconsistency  presents  itself :  That,  although  defend- 
ant specifically  agrees  to  insure  against  loss  during  transportation  by 
land,  yet  there  is  no  mention  of  the  land  risks  which  they  are  "content- 
ed to  bear,"  nor  is  there  any  clause  by  which  their  liability  for  such 
risks  is  in  any  degree  limited,  unless  it  be  read  into  one  of  the  general 
provisions.  The  agreement  to  pay  particular  average,  if  amounting 
to  3  per  cent.,  can  in  no  wise  apply,  for  the  word  "average,"  as  used 
in  this  connection,  is  merely  a  symbol,  adopted  by  custom  for  his- 
torical reasons  (see  2  Arnold's  Marine  Insurance  [6th  Ed.]  919  et 
seq.).  and  means  nothing  mcwe  than  marine  loss.  This  leaves  but  the 
provision  that: 
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'^Underwriters  agree  to  pay  for  loss  In  weU^t  in  ocesB  of  1  per  cent  on 
tbe  entire  abluent" 

Unless  this  can  be  construed  to  cover  land,  as  well  as  marine  risks, 
the  British  America  Assurance  Company  must  be  held  for  all  loss  by 
land,  no  matter  how  occasioned,  and  to  any  amount,  for  it  will  have 
undertaken  such  assurance  without  providing  a  single  limitation  for 
its  own  protection.  Such  a  view  is  not  in  accord  with  custom,  al- 
though it  is  the  It^cal  outcome  of  defendant's  reasoning.  It  contends 
that  a  loss  over  1  per  cent  may  not  be  pleaded,  unless  it  be  alleged 
that  the  loss  was  occasioned  by  one  of  the  perils  enumerated  in  the 
policy  which  defendant  itself  characterizes  as  ''perils  of  the  sea."  The 
force  of  this  argument  is  to  limit  the  application  of  the  1  per  cent, 
clause  to  marine  risks,  in  which  case  it  would  be  but  supplementary 
to  the  3  per  cent,  clause.  The  tenor  of  the  policy  and  the  general 
words  employed  in  the  passage  under  discussion  do  not  lead  to  such 
a  conclusion.  A  second  possible  view  is  that  the  1  per  cent,  clause 
api^es  only  to  loss  incurred  during  transportation  by  land.  The  broad 
terms  used  at  once  negative  such  an  interpretation ;  and,  as  this  theory 
is  not  advanced  by  either  party,  it  may  be  abandoned.  The  only  re- 
maining construction  is  that  it  applies  to  transportation  of  any  de- 
scription. If  that  is  so,  can  it  be  seriously  urged  that  plaintiff  is  re- 
stricted to  the  limited  number  of  risks  enumerated  in  ttie  policy  and 
bound  to  plead  them,  or  that,  if  the  loss  occurs  at  sea,  he  must  plead 
them,  but  otherwise  if  the  loss  be  upon  the  land? 

The  plaintiffs'  own  contention  is  more  in  accord  with  the  tenor  of 
the  instrument  upon  which  they  sue.  It  is  that,  in  the  shipment  of 
commodities,  similar  to  those  insured,  which  are  of  a  perishable  na- 
ture, it  is  customary  to  expect  a  small  loss  in  weight,  under  1  per  cent., 
due  to  leakage  and  the  wear  and  tear  of  the  voyage.  It  is  alleged 
that,  in  order  to  protect  themselves  from  such  loss  in  excess  of  that 
amount,  plaintiffs  required  that  the  clause  in  question  be  inserted. 
This  is  a  reasonable  interpretation,  and  to  support  it  plaintiffs  should 
be  allowed  to  introduce  parol  evidence.  ''Parol  evidence  is  always 
admissible,  when  doubt  arises  upon  the  face  of  an  instrument  either  as 
to  its  meaning  as  a  whole,  or  as  to  the  meaning  of  any  particular  words 
used  in  it — not  for  the  purpose  of  enabling  the  court  'to  hear  what  the 
parties  said,*  but  to  enable  it  to  understand  what  they  wrote,  as  they 
understood  it  at  the  time."  Mcintosh  v.  Miner,  63  App.  Div.  240,  245, 
65  N.  Y.  Supp.  735.  See,  also,  S.  M.  Hamilton  Coal  Co.  v.  New  York 
&  Philadelphia  Coal  &  Coke  Company  (recently  decided  in  the  United 
States  Circuit  Court  of  Appeals,  Second  Circuit)  160  Fed.  75.  The 
fact  that  the  goods  were  "warranted  by  the  assured  free  from  claim 
on  account  of  capture,  seizure,  detention,  or  destruction,  by  or  arising 
from  any  belligerent  nation,  or  by  or  from  any  officer,  civil  or  military, 
or  other  person  claiming  to  act  in  their  name  or  under  their  authority, 
or  in  their  behalf"  does  not  require  that  any  of  those  facts  should  be 
negatively  set  out  in  the  complaint.  They  are  grounds  of  defense, 
solely,  to  be  pleaded  by  defendant  as  occasion  requires.  11  Ency.  of 
PI.  &  Pr.  414,  note  1. 

As  there  is  but  a  demurrer  to  the  complaint  before  the  court,  the 
question  of  the  intention  of  the  parties  may  not  be  entered  into  at  this 


414  112  NEW  YORK  SUPPLflUBNT  (Sup.  Ct 

and  146  New  Tork  State  ReportM' 

time.  It  is  sufficient  that  an  ambiguity  is  presented  on  the-  face  of  the 
complaint,  of  which  the  policy  is  made  a  part ;  and  for  that  reason,  if 
for  no  other,  the  demurrer  must  be  overruled,  with  costs  to  the  plain- 
tiffs. 

Demurrer  overruled,  with  costs. 


DODD  T.  ANDEBSON. 
(Suproue  Court,  Special  Term,  Kings  Goimty.  Beptembw  8,  190ft) 

1.  WlIXS— PbOBATI>— RlQHT  OF  BXMtiTOB. 

While  a  person  named  as  executor  Is  not  bound  to  serve,  and  others  in- 
terested  may  seek  the  probate  of  the  will,  it  is  the  rl^t  and  priril^ce. 
and  ordinarily  the  duty,  of  the  execntor  to  offer  the  paper  tar  protnte 
and  to  reasonably  Insist  by  proof  on  Its  validity  as  a  will. 

2.  Bamx— ExPEnscs— Ghabois  on  Estate. 

Expenses  of  onsuccessfnl  probate  of  a  will  are  not  debts  against  the 
estate,  but  charges  on  it 
[Ed.  Note. — For  cases  In  point,  see  Gent  Dig.  vol.  49,  Wills,  |  879.] 
8.  Sahs. 

A  testator,  in  naming  one  executor,  gives  him  implied  authority  to  do 
all  he  reascmably  can  to  prove  and  carry  out  the  will ;  and  such  authority 
carries  with  It  the  right  to  charge  the  estate  with  the  reasonable  ex- 
penses. 

4.  Same. 

The  expenses  of  misnccesitfn]  [nnbate  of  a  will,  incurred  by  the  e^eeu- 
tor.  are  a  charge  on  the  estate,  provided  the  execntor  was  Justlfled  in  tOr 
curing  any  expense ;  and  whether  he  was  so  justified  Is  a  matter  to  be 
determined  on  the  trial  of  an  action  by  blm  against  the  estate  for  such 
expenses. 

Action  by  William  P.  Dodd  against  William  J.  Anderson,  adminis- 
trator of  William  H.  Anderson,  <feceascd.  Heard  on  demurrer  to  com- 
plaint. Overruled. 

Coombs  &  Wilson,  for  plaintiff.' 
Foley  &  Powell,  for  defendant. 

CRANE,  J.  The  demurrer  in  this  case  raises  the  question  whether 
an  executor  named  in  an  alleged  last  will  can  be  reimbursed  for  his 
expenses  incurred  by  him  in  unsuccessful  probate  proceedings.  The 
complaint  states  the  following:  One  William  H.  Anderson  died  De- 
cember 1,  1903,  leaving  a  written  instrument  bearing  date  Februanr 
7,  1903,  purporting  to  be  his  last  will  and  testament.  The  plaintiff, 
named  as  executor  in  this  instrument,  which  was  duly  executed  in 
accordance  with  all  the  requirements  of  law,  offered  it  for  probate; 
but  after  a  lengthy  trial  it  was  rejected  by  the  surrogate  of  New  York 
county  on  the  ground  that  the  alleged  testator  at  the  time  of  its  execu- 
tion was  laboring  under  an  insane  delusion  regarding  the  fidelity  of 
his  wife  and  the  paternity  of  his  children.  Upon  this  contest  the 
plaintiff  herein  and  the  executor  named  in  said  alleged  will  employed 
counsel,  whom  he  has  paid,  and  also  met  certain  ^penses,  for  all  of 
which  he  has  brought  this  action  against  the  estate  to  be  reimbursed. 
These,  in  brief,  are  the  main  allegations  of  the  complaint,  to  which  the 
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defendant  has  demurred,  gn  the  ground  that  whatever  moneys  the 
plaintiff  executor  paid  out  in  pro^te  proceedings  were  for  his  per- 
sonal obligations,  and  constitute  no  charge  upon  the  estate. 

Defendant's  counsel  in  his  brief  takes  the  position  that  a  person 
named  as  executor  in  an  alleged  will  is  under  no  obligation  to  probate 
it,  and  that  if  he  undertakes  probate  proceedings  the  expenses  incurred 
are  his  personal  debts,  which,  if  he  be  successful,  may  be  allowed  to 
him  on  accounting  out  of  the  estate,  but  which,  if  unsuccessful,  will 
not  be  repaid  him,  and  that  therefore,  for  self-protection,  no  named 
executor  should  undertake  probate  proceedings  until  the  persons  in- 
terested have  agreed  to  indemnify  him  for  flie  expenses.  While  it 
is  true  that  no  person  named  as  executor  in  an  instrument  is  bound  to 
serve  as  such,  and  that  others  interested  may  seek  probate  of  the 
will,  yet  it  is  the  executor's  right  and  privilege  to  file  and  offer  the 
paper  for  probate  as  a  last  will,  and  to  reasonably  insist  by  proof  upon 
its  validity  as  such.  In  fact,  such  is  almost  the  universal  practice. 
Can  it  be  that  the  representative  of  the  estate  selected  and  named  in 
a  duly  ocecuted  will  by  the  maker  thereof  will  be  mulcted  in  heavy 
expenses  for  seeking  to  carry  out  his  trust  because  of  facts  regarding 
the  mental  condition  of  the  maker  about  which  he  knew  nothing?  If 
this  be  so,  then  the  owner  of  an  estate  may  impose  a  trust  upon  an- 
other regarding  the  estate,  and  the  person  creating  the  trust  or  those 
standing  in  his  shoes  escape  all  responsibility  for  the  trustee's  honest 
efforts  to  execute  it 

To  say  that,  the  courts  having  declared  the  alleged  testator's  acts 
void,  the  executor  was  never  appointed,  and  never  had  any  authority 
to  act,  is  to  make  every  executor  a  judge  at  his  peril  of  all  facts  known 
and  unknown  to  him,  and  to  presume  him  gifted  with  greater  wisdom 
than  the  courts,  if  they  be  estimated  by  their  disagreements.  But  such 
is  not  the  law,  as  found  in  the  following  cases :  Shaffer  v.  Bacon,  35 
App.  Div.  348,  64  N.  Y.  Supp.  796 ;  Id.,  161  N.  Y.  635,  57  N.  E. 
1124;  Douglass  v.  Yost,  64  Hun,  155-162,  18  N.  Y.  Supp.  830;  In  re 
Title  Guarantee  &  Trust  Co.,  114  App.  Div.  778,  100  N.  Y.  Supp. 
243;  Id.,  188  N.  Y.  542,  80  N.  E.  1121 ;  Blair  v.  Blair,  28  Misc.  Rep. 
611,  69  N.  Y.  Supp.  1090 ;  Id.,  49  App.  Div.  417,  63  N.  Y.  Supp.  678 ; 
Id.,  67  App.  Div.  116,  73  N.  Y.  Supp.  675;  Id.,  97  App.  Div.  507,  90 
N.  Y.  Supp.  190 ;  Paxton  v.  Brogan,  58  Hun,  610,  12  N.  Y.  Supp. 
663.  These  cases  hold  that,  while  the  expenses  of  unsuccessful  pro- 
bate are  not  debts  against  the  estate,  they  are,  when  reasonable,  prop- 
er charges  upon  the  estate ;  also  that  a  testator,  in  naming  an  execu- 
tor, gives  him  an  implied  authority  and  direction  to  do  all  he  reason- 
ably can  to  prove  and  carry  out  the  will  and  that  this  carries  with  it 
the  right  to  charge  the  estate  with  the  reasonable  expenses.  Not  only 
is  it  the  right  of  the  executor,  but  ordinarily  his  duty,  to  present  the 
will  for  probate.  There  is  no  reason  that  I  can  see  why  the  money 
paid  for  legal  services  in  unsuccessful  probate  proceedings  before  the 
surrogate  should  not  be  paid  out  of  the  estate,  if  lawyers'  fees  are  al- 
lowed to  an  executor  for  unsuccessful  appeals  in  prolate  cases.  Such, 
in  substance,  were  the  Cases  of  Title  Guarantee  &  Trust  Co.,  Shaf- 
fer, and  Blair,  above  cited. 
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I  realize  that  the  chief  objection  is  that.the  plaintiff,  never  havii^ 
been  appointed,  has  made  no  payment  as  executor,  and  has  no  account- 
ing to  make  in  which  such  payment  might  be  allowed,  and  that  direct 
statutory  authority  for  the  practice  here  adopted  is  lacking;  yet  it 
seems  strange  that  all  expenses  may  be  allowed  to  one  appointed  ex- 
ecutor under  a  will  subsequently  declared  void,  even  to  the  extent  of 
allowing  expenses  incurred  in  seeking  to  reverse  the  judgment  of  null- 
ity, and  yet  one  named  as  executor  is  to  be  allowed  no  expenses  be- 
cause the  surrogate  refused  probate  and  did  not  make  a  mistake. 
What  objection  can  there  be  in  permitting  the  administrator  in  a  case 
like  this  including  in  his  accounts  the  plaintiff's  expenses,  not  as  a 
debt  of  the  estate,  but  as  a  charge  upon  it,  the  same  as  his  own  per- 
sonal expenses  are  allowed.  Certainly  there  is  as  much  virtue  in  pre- 
senting an  alleged  will  for  probate  as  there  is  in  appealing  from  a  de- 
cree refusing  probate.  In  the  Matter  of  Lasak,  131  N.  Y.  624,  30 
N.  E.  11!3.  the  court  said: 

"After  the  petition  filed  with  the  surrogate,  and  the  proper  parties  had 
been  cited  and  were  before  him,  he  had  Jorladlctlon  of  the  sabject-mat- 

ter  and  of  the  parties.  It  was  a  proceeding  In  rem  to  prove  the  will.  All  the 
parties  could  become  actors  therein.  After  the  probate  proceeding  Is  once 
Instituted,  and  the  pnrtles  cited  before  the  surrogate.  It  Is  not  solely  the  pro- 
ceeding of  the  proponent,  but  Is  a  proceeding  In  behalf  of  all  the  parties  In- 
terested to  prove  the  will.  If  the  proponent  (execator)  should  die,  the  pro- 
ceeding would  not  abate." 

These  words  indicate  that  the  steps  taken  to  probate  a  will  do  not 
make  the  matter  the  executor's  personal  cause — that  is,  not  his  case — 
but  are  in  the  nature  of  a  proceeding  in  rem.  The  res  or  estate,  then, 
should  stand  the  expense.  There  may  be  cases  where  the  facts  known 
would  not  justify  an  executor  in  offering  a  will  for  probate,  or  rather, 
to  be  more  accurate,  expending  money  to  effect  a  probate;  but  this 
is  always  a  matter  of  proof. 

The  complaint,  therefore,  in  this  case,  sets  forth  a  good  and  suffi- 
cient cause  of  action ;  but  whether  or  not  the  plaintiff  was  justified  in 
incurring  any  expense,  or  the  expense  stated,  is  a  matter  to  be  deter- 
mined on  the  trial. 

Demurrer  overruled, 


App.  DlT.  08.) 

VAN  AlfiTINB  et  aL  v.  STANDARD  LIGHT,  HEAT  &  POWER  Oa  Or 

UNADILLA,  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Third  Department  September  17.  1908.) 

1.  Master  and  Bcbvakt— BEOULAnoNa  or  EtePLOTunr— Failubb  to  Pbohux.-  ■ 
GATE  Rules— Neolioehcb. 
Whether  a  company  engaged  In  producing  and  transmitting  electric  llgbt 

and  power  was  nefcllgcnt  In  not  promulgating  a  rule  that  when  an  em- 
p\oy&  was  repairing  Its  lines  the  current  should  not  be  turned  on  until 
the  engineer  in  charge  of  the  power  house  had  received  notice  that  the 
employe  had  completed  his  work  and  was  out  of  danger  was  for  the  Jury, 
though  there  was  no  evidence  of  such  a  rule  in  any  similar  business. 


[Bd.  Note. — For  cases  In  point  Me  Cent  Dig.  vol.  8^  Master  and  Serr^ 
ant,  H  103&-103&.] 
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Where,  In  an  action  agalnet  ft  master  for  the  death  of  a  lineman  while 
repairing  an  electric  wire,  It  appeared  that  It  was  customary  for  a  line- 
man, on  reaching  the  place  where  repairs  were  to  be  made,  to  notify  the 
power  house  by  a  public  telephone  not  controlled  by  the  employer  that 
he  was  ready  to  make  the  repairs  and  that  the  current  was  then  turned 
off  the  line,  that  tlie  message  sent  by  the  employg  to  shut  off  the  current 
"in"  10  minutes  was  erroneoasly  reoelred  at  the  power  house  as  to  shut 
It  off  "for"  10  minutes,  and  that  in  consequence  thereof  the  employe  was 
killed  by  an  electric  current,  the  Jury  could  find  that  the  employer,  by 
failing  to  promulgate  a  rule  that,  when  an  employe  was  repairing  ito 
lines,  the  current  should  not  be  again  turned  on  ontU  the  engineer  was 
notified  that  the  employe  had  completed  the  work  and  was  out  of  danger, 
was  guilty  of  actionable  negligence,  for  with  such  a  rule  the  misonder- 
Btandtng  In  receiving  the  message  at  the  power  house  would  have  resulted 
In  no  harm. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  v(d.  84,  Master  and  Serv- 
ant, S  069.] 

S.  BaME— INSTKUCTIONS. 

An  Instruction,  in  an  action  for  the  death  of  a  lineman  while  repairing 
an  electric  wire,  submitting  to  the  Jury  the  questions  whether  the  em- 
ployer was  negligent  in  falling  to  promulgate  a  rtde  as  to  the  tnmliv  off 
and  on  of  the  carrent  while  employes  were  "repairing  the  lines,"  and 
also  In  not  promulgating  a  rule  that,  when  an  employe  was  repairing  a 
line,  the  current  should  not  be  turned  on  until  the  engineer  had  received 
notice  that  the  employe  had  completed  his  work  and  was  out  of  danger, 
was  erroneous,  as  permitting  the  Jury  to  base  a  finding  of  negligence  on 
the  nonexistence  of  a  rule  with  respect  to  turning  on  the  current  merely 
while  the  employes  were  "repairing  the  lines,"  though  such  rule  amounted 
to  a  rule  that  an  employe  should  not  do  an  act  which  wonld  necessarily 
Injure  an<^er  employe,  being  something  no  employe  wonld  do,  bo  that  the 
master  was  not  bound  to  make  audi  an  nnnecessary  ml& 

Kellogg,  J.,  dissenting. 

Appeal  from  Trial  Term,  Broome  County, 

Action  by  Susie  L.  Van  Alstine  and  another,  as  administrators  of 
Orson  A.  Van  Alstine,  deceased,  against  the  Standard  l4ght,  Heat  & 
Power  Company  of  Unadilla.  From  a  judgment  for  plaintiffs,  and 
from  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 
Reversed,  and  new  trial  granted.  ■ 

See,  also,  116  App.  Div.  100,  101  N.  Y.  Supp.  696. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Millard  &  Stewart  (Frank  Stewart,  of  counsel),  for  appellant 
William  F.  Van  Cleve,  for  respondents. 

COCHRANE,  J.  This  is  an  action  for  negligence  resulting  in  the 
death  of  plaintiffs'  intestate.  The  defendant  is  engaged  in  the  busi- 
ness of  manufacturing  and  selling  electric  light  and  power  in  Un- 
adilla, Sidney,  and  Bainbridge,  Chenango  county,  N.  Y.  The  two  lat- 
ter places  are  several  miles  from  each  other.  The  defendant's  power 
house  is  about  one  mile  from  Sidney,  and  not  in  the  same  direction 
therefrom  as  Bainbridge.  The  electric  current  is  transmitted  from  the 
power  house  to  the  several  places  mentioned  by  means  of  lines  of 
wires  maintained  by  defendant.  The  deceased  was  employed  by  the 
defendant  as  a  lineman.  At  the  time  of  the  accident  he  had  been 
sent  to  Bainbridge  to  repair  one  of  the  lines.  The  custom  in  such 
112M.T.8^27 
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cases  was  that,  when  the  lineman  reached  the  place  where  repairs 
were  to  be  made,  he  notified  the  power  house  by  means  of  a  public 
telephone  not  controlled  or  operated  by  defendant  that  he  was  in 
readiness  to  make  the  repairs,  and  the  current  was  then  turned  off  of 
the  line  in  question. 

On  the  occasion  in  question  the  telephone  wires  were  not  workir^ 
properly,  and  communication  could  not  be  established  directly  between 
Bainbridge  and  the  power  house.  There  were  three  persons  concern- 
ed in  the  transmission  of  the  message  from  the  deceased  at  Bainbridge 
to  the  power  house,  and  no  two  of  these  persons  agree  in  their  testi- 
mony. The  first  witness  is  the  telephone  operator  at  Bainbridge,  who 
talked  for  the  deceased  and  in  his  presence.  After  vainly  attempting 
to  communicate  directly  with  the  power  house,  he  procured  the  opera- 
tor at  the  central  office  in  Sidney  to  repeat  the  message  to  the  power 
house.  The  telephone  line  passed  through  this  central  office  in  Sidney. 
His  testimony  is  that  the  message  he  gave  to  the  operator  at  Sidney 
was  that  the  current  should  not  be  shut  off  in  10  minutes,  but  then 
it  should  be  shut  off  for  a  definite  time,  the  length  of  which  he  did 
not  remember  at  the  time  of  the  trial,  and  that  this  message  was 
repeated  back  to  him  in  the  same  form  from  Sidney.  The  reason  for 
not  wanting  the  current  shut  off  in  10  minutes  was  that  the  company 
in  whose  interest  the  line  was  to  be  repaired  wanted  to  complete  some 
work  before  it  was  turned  off.  The  operator  at  Sidney  testifies  tiiat 
the  message  received  from  Bainbridge,  and  which  was  transmitted  to 
the  power  house,  was  that  the  current  should  be  shut  off  in  10  min- 
utes. According  to  her  testimony  nothing  was  said  to  or  by  her  as  to 
the  length  of  time  the  current  should  be  kept  off.  There  was  no 
difficulty  in  communicating  between  Bainbridge  and  Sidney,  but  the 
difficulty  existed  between  the  latter  place  and  the  power  house.  The 
operator  at  Sidney  says  she  had  difficulty  in  making  the  man  at  the 
power  house  understand.  The  third  witness  concerned  in  the  trans- 
mission of  this  fatal  message  was  the  engineer  at  the  power  house. 
He  says  that  the  message  as  understood  by  him  was  that  the  current 
should  be  shut  off  "for"  10  minutes ;  that  his  custom  was  to  keep  it 
off  5  minutes  longer  than  requested;  that  he  did  so  in  this  instance, 
and  after  15  minutes  turned  on  the  current.  At  this  time  Van  Al- 
stine  was  at  work  on  the  wire  and  received  the  chai^  of  electricity 
resulting  in  his  death. 

No  rules  had  been  promulgated  by  the  defendant  in  the  operation 
of  its  business.  The  question  of  defendant's  negligence  was  submitted 
to  the  jury  by  the  learned  trial  justice  in  the  following  language: 

"Now,  as  to  tile  alleged  negllgenco  of  tbe  defendant,  the  only  qaeation  whlcb 
T  sball  Bubmlt  to  you  In  this  case  is,  was  the  defendant  negligent  In  not  ntak* 
fng  and  promulgating  a  rule  for  the  govemment  of  Its  un^oyte  with  respect 
to  the  turning  off  and  on  of  the  electric  current  while  Ita  emidoyfti  were  en- 
gaged In  repairing  its  lines." 

Again,  the  court  said  to  the  jury: 

"Now,  the  plaintiff  In  this  case  claims  that  the  defendant  was  negligent  in 
not  promulgating  a  rale  to  the  effect  that  when  one  of  its  employ^  was  en- 
gaged jn  repairing  Its  lines  that  the  current  should  not  be  again  turned  on 
until  the  engineer  in  charge  of  the  power  house  had  received  notice  that  the 
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emplojft  had  OMDideted  his  work  and  1^  the  line  and  was  oat  ot  daDger ; 
and,  lentlonen,  that  Is  the  first  question  whldb  yon  will  consider  In  this 
case." 

In  my  opinion  the  latter  of  the  above  propositions  was  properly 
submitted  to  the  jury,  and  it  was  fairly  within  their  province  to  de- 
termine that  in  the  exercise  of  ordinary  care  and  prudence  the  de- 
fendant should  have  promulgated  such  a  rule.  Although  there  was 
no  evidence  of  such  a  rule  in  any  similar  business,  nevertheless  the 
danger  was  so  plain  and  obvious,  and  the  consequen(^  of  a  mistake 
so  serious,  that  the  jury  might  well  find  the  necessity  or  propriety  of 
such  a  rule,  without  evidence  of  its  existence  in  odher  cases.  Free- 
mont  V.  Boston  &  Maine  Railroad  Company,  111  App.  Div.  831,  98 
N.  Y.  Supp.  179;  Eastwood  v.  Retsof  Mining  Company,  86  Hun,  91, 
34  N.  Y.  Supp.  196,  affirmed  153  N.  Y.  651,  47  N.  E.  1106;  Bums  v. 
Palmer,  107  App.  Div.  321, 95  N.  Y.  Supp.  161 ;  Berrigan  v.  New  York. 
Lake  Erie  &  Western  Railroad  Company,  131  N.  Y.  582,  685,  30 
N.  E.  67. 

It  is  quite  clear  that  such  a  rule  would  have  been  practicable  and 
enforceable,  and  the  effect  thereof  would  have  been  to  prevent  the 
engineer  in  charge  at  the  power  house  from  attempting  to  use  his 
own  judgment  as  to  whether  or  not  the  man  repairing  the  Tines  was  out 
of  peril.  Even  the  latter  could  not  determine  in  advance  the  exact 
time  it  would  require  for  the  performance  of  the  work.  In  Eastwood 
V.  Retsof  Mining  Company,  supra,  it  was  said: 

"Where  the  drcnmstances  are  such  that  any  pereon  can  see  what  might 
happen  In  a  glvoi  case,  and  the  danger  is  plalB  and  obvious,  the  Jurors  might 
be  at  liberty  to  Infer  that  rules  to  protect  the  employes  were  necessary,  al- 
though they  had  no  experience  in  the  particular  business,  and  although  there 
was  no  evidence  that  other  corporations  in  the  same  business  bad  made  rales 
for  such  cases." 

In  the  case  of  McCoy  v.  New  York  Central  &  Hudson  River  Rail- 
road Company,  185  N.  Y.  376,  77  N.  E.  1174,  the  circumstances  were 
that  two  men,  a  hostler  and  a  hoer,  were  engaged  in  removing  ashes 
from  an  engine.  The  duty  of  the  hostler  was  to  shake  down  the  ashes 
into  the  ash-pan  and  remain  in  the  cab  until  the  work  was  completed. 
The  hoer  got  under  the  engine  and  hoed  out  the  ashes  as  die  hostler 
shook  them  down.  While  engaged  in  the  performance  of  these 
duties  the  hostler  started  the  engme  before  the  hoer  had  reached  a 
place  of  safety  from  beneath  the  engine,  and  the  latter  was  injured. 
The  court  said: 

"In  view  of  the  great  peril  surrounding  this  work,  a  rale  promulgated  by 
the  company  might  well  be  printed  among  its  general  rules  requiring  the 
lioer  to  reach  a  place  of  safety  in  sight  of  the  hostler." 

The  judgment  dismissing  the  complaint  was  reversed. 

If  such  a  rule  was  deemed  proper  in  that  case,  where  the  two  work- 
men were  in  the  immediate  vicinity  of  each  other  and  it  was  com- 
paratively easy  for  the  one  to  ascertain  the  whereabouts  of  the  other,, 
it  would  seem  a  fortiori  that  a  similar  rule  might  well  have  been  adopt- 
ed in  the  present  case,  where  the  two  workmen  were  separated  by 
distance  of  miles,  and  it  was  impossible  for  the  man  in  charge  of  the 
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fatal  current  to  ascertain  whether  his  fellow  servant  was  out  of  dan- 
ger, except  in  the  way  incticated  by  such  a  rule. 

It  is  said,  however,  that  the  deceased  controlled  the  situation,  and 
that  the  message  which  he  sent  from  Bainbridge  to  the  power  house 
directed  that  the  current  should  be  kept  off  for  a  fixed  time,  and  that 
such  direction  was  obeyed.  This  argument  ignores  the  testimcMiy  of 
the  telephone  operator  at  Sidney,  who  testifies  in  effect  that  no  such 
message  was  received  by  her  or  transmitted  by  her  to  the  power  house ; 
and  the  operator  at  Bainbridge  is  by  no  means  clear  or  convincing  in 
his  statement  that  iht  current  was  to  be  kept  off  for  a  fixed  time. 

Again,  it  is  urged  that  tiiere  was  a  misunderstanding  in  receiving 
the  message,  and  that  the  engineer  at  the  power  house  faithfully  obey- 
ed the  message  as  he  understood  it.  In  the  first  place,  the  engineer  is 
an  interested  witness  for  the  defendant,  and  the  jury  were  at  liberty 
to  disregard  his  testimony.  But,  moreover,  with  such  a  rule  in  force 
as  above  indicated,  it  would  have  been  his  duty  to  obey  the  instruc- 
tions of  his  employer,  as  promulgated  to  him  through  the  rule,  in 
preference  to  any  mess^^  which  might  have  come  to  him  over  the 
telephone  line  from  a  fellow  servant.  With  such  a  rule  a  misunder- 
standing such  as  the  defendant  here  relies  on  would  have  resulted  in 
no  harm,  unless  the  enginer  had  disobeyed  the  rule,  in  which  case 
the  defendant  would  not  have  been  liable. 

It  is  impossible,  however,  to  sustain  this  judgment.  The  two 
propositions  above  quoted  from  the  charge  of  the  court  to  the  jury 
are  vridely  different  in  their  scope  and  purport.  The  first  proposition 
concerns  a  rule  with  respect  to  tumii^  on  the  current  whUe  the  em- 
ployes were  engaged  in  repairing  the  lines.  The  other  formulates  a 
rule  that  the  current  shall  not  be  turned  on  until  after  notice  had 
been  received  that  the  employe  had  completed  his  work  and  left  the 
line.  Now,  it  is  apparent  that  a  rule  couched  in  the  language  of  the 
first  proposition  would  be  useless.  Moreover,  it  would  be  unneces- 
sary. The  engineer  did  not  need  a  rule  requiring  him  not  to  kill  or 
injure  a  fellow  servant.  A  rule  in  accordance  with  that  proposition 
would  simply  be  a  rule  that  an  employ^  should  not  do  an  act  which 
would  necessarily  injure  another  employe,  and  the  master  is  not  bound 
to  promulgate  such  a  rule.  Austin  v.  Fisher  Tanning  Company,  96 
App.  Div.  550,  89  N.  Y.  Supp.  137 ;  Ehrenfried  v.  Lackawanna  Iron 
&  Steel  Company,  89  App.  Div.  130,  85  N.  Y.  Supp.  57. 

It  is  probable  that  the  learned  trial  justice,  in  enunciating  the  first 
proposition,  was  merely  in  a  general  way  directing  the  minds  of  the 
jury  to  the  ground  of  negligence  which  he  was  about  to  submit  to 
them  for  their  consideration,  and  which  in  the  second  proposition  he 
elucidated  with  more  particularity  and  detail.  But  at  the  close  of  his 
main  charge  he  declined  to  charge  at  request  of  defendant: 

'That  no  negligence  can  be  predicated  upon  the  failure  to  promulgate  a 
role  that  the  power  should  not  be  turned  on  while  a  lineman  was  working 
on  the  lines,  aa  an  employer  la  not  obliged  to  promulgate  a  rule  forbidding 
his  employes  from  doing  en  act  which  would  neceBsarily  and  obviously  result 
In  Injury  to  auothw  employs.'* 

Thus  the  question  was  squarely  raised,  and  the  distinction  pointedly 
called  to  the  attention  of  the  court.  The  failure  of  the  trial  justice  to 
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charge  this  proposition  as  requested  was  doubtless  an  inadvertence, 
but  it  permitted  the  jury  to  base  their  verdict  on  the  nonexistence  of 
a  rule  which  defendant  was  not  bound  to  promulgate. 

For  this  reason  the  judgment  and  order  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event  All 
concur,  except  KELLOGG,  J.,  who  dissents. 


(12S  Ai>p.  Dir.  24.) 

HOLMES  T.  DELAWARE  &  HUDSON  CO. 

(Sapreme  Court,  Appellate  DItIsIod,  ^Ird  Department   September  17,  1008.) 

1.  EXPLOBIVKB— NeOLIOENT  USE. 

Railroad  Law  (Laws  1890,  p.  1101,  c.  665)  I  63*  provides  that  none  but 
those  connected  with  or  employed  upon  a  railroad  shall  walk  upon  Its 
tracks.  Plaintiff,  while  walking  along  defendant's  tracks,  picked  up  a 
dynamite  torpedo,  and  In  an  attempt  to  open  it  caused  It  to  explode  and 
Injure  him.  The  torpedoes  were  used  by  defendant  as  train  signals,  and 
were  properly  constructed.  Defendant's  trades  were  used  as  a  path  by 
travelers  witti  Its  acquiescence,  but  It  did  not  appear  tltat  defendant  bad 
otherwise  Invited  plaintiff  to  use  its  tracks.  Held,  that  plaintiff  was  on 
the  track  by  sufferance  only,  and  defendant  did  not  owe  him  the  duty  of 
active  vigilance  to  prevent  his  injury,  or  to  warn  him  against  the  wrong- 
ful destruction  of  the  property,  and  hence  was  not  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  2S,  ElxplosiTea,  i  7.] 

2.  NxGuasncA— Acts  ConsTmrnnG  NEOuoBncE— Licknsebs— Cuu  RcQiriBED. 

A  license  to  enter  on  land  creates  no  legal  right  and  imposes  no  duty 
upon  the  owner,  except  the  general  dutjr  which  every  oob  owea  to  otSiers 
to  do  them  no  Intentional  harm. 

[Od.  Note^For  cases  in  point,  Bee  Gent  Dig.  vol.  37,  NegUgenee,  1  42.] 

8.  EiZPLOsivBS— Neoliqritt  Use— InjuBiBS—PBOxiHA-ns  Cause. 

Where  plaintiff,  while  walking  along  defendant's  track,  picked  up  a 
torpedo  used  by  defendant  as  a  train  signal,  and  struck  It  to  open  It. 
causing  it  to  explode  and  Injure  him,  even  If  defendant  was  negligent  in 
permitting  the  torpedo  to  be  on  the  track,  plalutlfTB  n^llgoice  in  strik- 
ing the  torpedo  was  the  proximate  cause  of  his  Injury. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  23,  Explosives,  |  7.] 

Appeal  from  Trial  Term,  Washington  County. 

Action  by  Christopher  A.  Holmes,  by  George  H.  Holmes,  his 
guardian  ad  litem,  against  the  Delaware  &  Hudson  Company.  From 
a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for  new  trial, 
defendant  appeals.  Reversed,  and  new  tnal  ordered. 

The  actltm  was  commenced  to  recover  damages  tw  personal  Injuries  sus- 
tained by  the  explosion  of  a  torpedo  found  upon  the  tracks  of  the  defendant's 
railroad.  TTie  complaint  alleges  that  for  a  great  many  years  prior  to  the  ac- 
cident the  defendant's  railroad,  between  Dunham's  Basin  and  Smith's  Basin, 
had  been  used  as  a  walk  or  path,  with  the  acquiescence  of  the  defendant ;  that 
the  defendant  had  for  some  time  used,  for  signaling  the  engineers  of  trains, 
torpedoes  or  dynamite  cartrid^  so  made  that  they  could  be  fastened  to  the 
rail  and  ncploded  when  the  wheels  of  an  engine  passed  over  them ;  that  the 
plaintiff  found  a  torpedo  as  he  was  walking  along  the  trade;  that  he  was 
curious  to  know  what  it  was,  and  In  making  an  examination  It  exploded  and 
blew  out  one  of  his  eyes.  The  only  negligence  alleged  against  the  defendant 
was  that  It  permitted  the  torpedo  to  be  on  Its  railroad  tracks  without  warn- 
ing as  to  Its  nature,  knowing  that  the  tracks  were  used  by  pedestrians. 

The  proof  showed  that  on  the  leth  day  of  September,  1906,  the  plaintiff,  a 
boy  ot  16  years  of  age,  and  his  brother,  who  was  20  years  old,  were  walk^ 
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upon  the  tracks  of  the  defendant's  railroad  about  a  mile  north  of  Donham's 
Baaln,  when  the  brother  saw  a  torpedo  on  the  Inside  of  the  track  between  the 
ties.  He  testified  that  the  plaintiff  was  a  little  ahead  of  him;  that  "I  picked 
It  up  and  fussed  with  it  a  little  while  before  I  said  anything,  and  tore  the 
two  clasps  off  of  it  Then  I  went  orer  In  the  middle  of  the  track,  where  be 
was  walking,  and  asked  him  what  it  was — if  be  had  ever  aem  one  of  tiiem 
before.  He  said:  *No.  •  *  •  Wbafs  on  the  Inside  of  It  So  he  got  down 
on  the  track,  or  went  down  Into  the  ditch  first  for  a  stone  to  break  It  op^ 
Then  he  took  It  up  on  the  track  again,  and  got  down  over  the  track,  and 
commenced  to  pound  on  the  tin.  I  was  about  20  paces  ahead,  walking  along, 
when  the  thing  exploded."  The  plaintiff  testified  that  he  did  not  see  his 
brother  pick  up  the  torpedo,  and  saw  none  until  hfs  brother  handed  it  to 
him ;  that  he  tried  to  open  It,  threw  It  down  on  the  ground,  "took  it  up  edge- 
ways and  hit  It  once,  but  it  did  not  aeem  to  opra  It,  ao  I  laid  It  down  flat 
and  hit  it  a  couple  of  times,  and  that  exploded  it" 

The  Jury  rendered  a  verdict  for  the  plaintiff,  and  the  detoidant  appealed 
to  this  court 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLCX5G, 
COCHRANE,  and  SEWEIX,  JJ. 

Lewis  E-  Carr,  for  appellant. 
Erskine  C.  Rogers,  for  respondent 

SEWELL,  J.  I  am  of  the  opinion  that  the  evidence  did  not  show 
that  the  defendant  was  gfuilty  of  a  violation  of  duty,  and  that  no  ques- 
tion was  made  for  the  jury  in  that  respect.  The  claim  of  the  plaintiff 
rests  upon  the  assumption  that  the  defendant  invited,  enticed,  or  al- 
lured him  to  come  upon  the  railroad  tracks.  The  claim  is  not  tenable. 
The  plaintiff  was  not  invited  upon  the  railroad  tracks  in  any  sense 
further  than  that  the  defendant  had  not  taken  occasion  to  prevent  the 
public  from  using  them  as  a  footpath.  It  had  procured  the  torpedo 
for  its  own  use  upon  its  own  property.  It  was  n«essary  for  properly 
conducting  its  own  business.  It  was  not  improperly  or  negligently 
made.  It  was  fit  for  the  purpose  intended,  and  for  all  that  appears  it 
was  necessary  to  have  it  where  it  was  found.  There  is  nothing  in 
the  record  which  justified  the  assumption  that  the  defendant  enticed, 
allured,  or  invited  the  plaintiff  to  come  upon  its  land.  Indeed,  one 
of  the  statutes  of  the  state  provided  that: 

"No  person  other  than  those  connected  with  or  employed  upon  the  railroad 
shall  walk  upon  or  along  its  track  or  tracks,  except  where  the  same  shall  be 
laid  across  or  along  streets  or  highways.  In  which  case  he  shall  not  walk  up- 
on the  track  unless  necessary  to  cross  the  same."  Railroad  Law  (Lawa  1890, 
p.  1101,  c.  G65)  S  53. 

Under  such  circumstances,  the  plaintiff  was  there  by  sufferance 
only,  and  the  company  did  not  owe  him  the  duty  of  active  vigilance  to 
see  that  he  was  not  injured  while  upon  its  land  for  his  own  con- 
venience. A  license  creates  no  legal  right  and  imposes  no  duty  upon 
the  owner,  except  the  general  duty  which  every  man  owes  to  ano^er 
to  do  him  no  intentional  wrong  or  injury.  Nidiolson  v.  Erie  Railway 
Co.,  41  N.  Y.  626;  Larmore  v.  Crown  Point  Iron  Co.,  101  N.  Y. 


391,  4  N.  E.  752,  54  Am.  Rep.  718;  Cusick  v.  Adams,  115  N.  Y.  55, 
21  N.  E.  673,  12  Am.  St.  Rep.  772. 

The  same  principle  was  asserted  in  Walsh  v.  F.  R.  R.  Co.,  145 
N.  Y.  801,  39  N.  E.  1068.  27  U  R.  A.  724,  45  Am.  St  Rep.  616, 
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where,  as  in  this  case,  the  negligence,  if  any,  was  passive  and  not 
active^  of  omission  and  not  of  commission.  There  a  child  five  years 
and  nine  months  old  went  upon  a  plot  of  ground  on  which  there  was 
a  turntable,  and  in  company  with  other  boys  was  turning  it  around, 
when  his  leg  was  caught  and  injured.  It  was  held  that  the  defendant 
owed  him  a  duty  not  to  injure  him  intentionally,  but  owed  him  no 
duty  of  active  vigilance.  The  court  said : 

"Tbe  table  might  have  been  k«pt  so  fastened  or  locked  when  not  In  use  that 
people  could  not  turn  It  without  unfastening  or  unlocking  It,  and  the  defendant 
mlf^t  even  have  built  a  wall  around  it  so  high  and  guarded  it  so  closely  as 
to  prerent  any  access  to  it  by  children  at  any  time.  But  was  the  defendant 
bound  to  do  so?  Did  it  owe  any  such  duty  to  the  pnblic  or  to  the  plalntllf? 
*  *  *  We  do  not  assert  that  the  defendant  owed  no  duty  to  the  plaintiff 
under  the  circnmstancea  existing,  but  we  think  it  did  not  owe  the  duty  of  such 
active  vigilance  as  would  be  necessary  to  exist  In  order  to  send  the  case  to 
the  jury  and  permit  It  to  find  tiie  defendant  guilty  of  negligence  in  this  case." 

In  considering  this  branch  of  the  case,  it  may  also  be  observed  that ' 
the  defendant  was  not  required  to  employ  men  to  keep  travelers  off 
the  track,  or  to  warn  them  of  the  result  of  a  wrongful  destruction  of 
pr(^rty  procured  by  it  for  the  sole  purpose  of  properly  conducting 
its  own  business  on  its  own  land.  If  such  a  doctrine  is  sustained,  I 
can  see  no  limit  to  what  may  be  required  of  a  railroad  company  to 
relieve  it  from  a  charge  of  negligence.  Assuming  that  the  defendant 
was  negligent,  it  cannot  be  said  that  it  caused  the  injury.  The  neg- 
ligence of  the  plaintiff  in  striking  the  torpedo  with  a  stone,  and  the 
negligence  of  his  brother  in  giving  it  to  him,  were  intervening  and 
responsible  causes  of  the  accident.  The  immediate  cause  of  the  plain- 
tiff's injury  was  the  act  of  the  plaintiff.  That  was  the  natural  and 
efficient  cause.  It  also  proceeded  from  the  act  of  the  brother,  which 
was  also  an  intervening  cause,  without  which  the  accident  would  not 
have  happened.  The  mere  presence  of  the  torpedo  upon  the  track, 
without  the  intervention  of  these  independent  causes,  would  not  have 
produced  the  accident.  It  was  harmless  on  the  track.  It  was  harm- 
less in  the  hands  of  the  brother,  and  was  harmless  in  the  hands  of 
the  plaintiff  until  he  caused  the  explosion  by  deliberate  and  intentional 
violence. 

In  my  opinion,  the  negligence  of  the  defendant,  if  any  there  was, 
was  a  remote  cause,  and  not  the  natural  or  proximate  cause,  of  the 
injury.  I  am  also  of  the  opinion  that  the  n<^ligence  of  the  plaintiff 
caused  the  accident.  He  not  only  failed  to  exercise  the  least  care  or 
precaution  in  attempting  to  open  the  torpedo,  but  he  consciously  and 
intentionally  resorted  to  extreme  violence  for  the  obvious  purpose  of 
destroying  it.  In  other  worths,  the  explosion  was  the  direct  result  of 
a  deliberate  and  wrongful  destruction  of  the  defendant's  property  by 
the  plaintiff.  For  this  reason  it  seems  quite  clear  that  the  plaintiff 
was  not  entitled  to  recover. 

It  necessarily  follows  that  the  judgment  and  order  must  be  revers- 
e<l,  and  a  new  trial  granted,  with  costs  to  abide  the  event.  All  concur; 
SMITH,  P.  J.,  and  KELLOGG  and  COCHRANE,  JJ.,  in  result 
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WATNBJ-MONEOB  TES.EPHONB  CO.  v.  ONTARIO  TELEPHONE  00.  et  tL 
(Snpreme  Court,  Special  Term,  Wayne  County.  Sept^ber  14,  1908.) 

1.  TELEQBAFH8  AND  TELEPHONKS— CoNTBACIS  BETWEEN  OOKFAniES— PBEVXH- 

TION  or  COICPETITION— PaBTIAL  RESTRAINT. 

Plaintiff  and  defendant's  predecessor  were  noncompetlng  telephone  com- 
panies, occupying  different  fields;  and,  each  desiring  to  secure  connec- 
tions In  the  field  ot  the  other,  they  agreed  to  connect  their  line  by  build- 
ing an  extension  to  a  certain  point,  and  to  so  operate  their  lines  that  each 
should  have  service  to  all  points  on  the  lines  of  the  other,  the  proi>ortlon 
of  tolls  for  messages  over  the  connected  lines  to  be  fixed  by  contract  The 
agreement  further  provided  that  the  parties  should  uot  compete  with 
each  other  In  the  telephone  bustnesa,  or  take  subscribers  in  territory  of 
companies  with  which  the  other  bad  contract  telatlons,  and  should  not 
contract  with  any  other  company,  etc.,  so  as  to  Impair  the  privileges  se- 
cured by  the  contract.  The  parties  occupied  different  fields,  and  were  not 
the  only-  telephone  companies  In  their  respective  fields  before  the  con- 
tract, and  had  no  monopoly  on  the  long-distance  business  thereafter. 
Held,  In  an  action  for  specific  performance  of  the  contract,  that  the  pro- 
vision against  competition  during  the  existence  of  the  contract  was  only 
incidental  to  the  main  purpose  of  the  agreement  to  extend  the  bnsliieas 
of  the  parties,  and.  being  a  necessary  restriction  for  the  faithful  pes- 
formance  of  the  contract,  was  not  against  imMlc  policy. 
.  [Bd.  Note. — ^For  cases  in  pointy  see  Cent  Dig.  toL  45,  Telegmi^s  and 
Telc{)hone^  1 10.] 

2.  CoMTRAOTS— LcQAi^nr— Restbaining  CoicPETmoN— Pobuo  Sebtice  Cobpo- 

XATIOITS. 

While  courts  will  closely  scrutinize  contracts  between  public  service  cor- 
porations which  tend  to  deprive  the  public  in  any  degree  of  the  benefits  of 
competition,  contracts  between  such  corporations  which  only  incidentally 
and  partially  prevent  competition  are  valid,  If  the  main  pnrpose  of  the 
agreement  Is  lawful  and  beneficial  to  the  public,  and  the  restraint  is  fair- 
ly necessary  to  that  purpose. 

[Ed.  Note. — For  cases  In  point  see  Cent.  Dig.  vol.  11,  Contracts,  {  547.] 

8.  GABBIEBS— COUBINATIOKS  OF  CABBIERS— AOBEEHENT  IN  RbSTBAIHT  OF  TbADB 

— Pabtial  Restbaint. 

Common  carriers  may  contract  to  effect  a  partial  restraint  of  trade,  If 
Uie  main  purpose  of  the  contract  Is  lawful,  and  the  restraint  Is  Incidental 
thereto  and  reasmiably  necessary  to  effect  the  main  purpose  of  the  agree- 
ment 

[Ed.  Note^For  cases  in  point,  see  Cent  Dig.  vol.  9,  Carriers,  fiS  31,  82.] 

4.  Teimbapob  Ann  Tbx^ephones— Contbaotb  Between  CouPAniES— Legalxit 
—Pabtiai.  Restbaint  of  Tbaoe— Tbarsfeb  of  Pbopebtt. 

A  contract  between  two  telephone  companies,  which  only  Incidentally 
prevoited  competition  between  them,  not  being  contrary  to  public  policy, 
the  sale  of  the  lines  of  one  of  them  to  a  third  company,  whose  field  of 
operations  made  It  an  active  competitor  of  the  remaining  company,  did 
not  render  the  original  omtract  Invalid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  "Dig.  vol.  45,  Telegraphs  and 
Telephones,  |  10.] 

Action  by  the  Wayne-Monroe  Telephone  Company  against  the  On- 
tario Telephone  Company  and  another.  On  demurrer  to  the  com- 
plaint.  Demurrer  overruled. 


Frank  E.  Young,  for  plaintiflF. 

Elisha  B.  Powell,  for  defendant  Ontario  Telephone  Co. 
Underwood,  Storke  &  Seward,  for  defendant  Empire  State  Tele- 
phone &  Telegraph  Co. 
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SUTHERLAND,  J.  This  action  is  brought  to  procure  a  judg- 
ment for  the  specific  performance  of  a  contract  made  between  the 
plaintiff  and  the  defendant  Ontario  Telephone  Company  April  14, 
1904,  and  for  damages  for  the  breach  thereof.  The  complaint  states 
in  substance  that  at  the  time  the  contract  was  made  the  4>laintiff  was 
a  domestic  corporation,  engaged  in  the  operation  of  a  telephone  sys- 
tem in  the  county  of  Wayne,  having  its  principal  office  at  Williamson, 
in  that  county,  and  the  defendant  Ontario  Telephone  Onnpany,  a 
similar  corporation,  was  engaged  in  the  operation  of  a  system  of  tele- 
phones in  Oswego  county,  and  had  its  principal  office  at  the  city  of 
Oswego.  The  contract  referred  to  recited  the  fact  that  the  Wayne- 
Monroe  Company  had  western  connections  with  Rochester,  Buffalo, 
and  intermediate  points,  and  desired  to  extend  its  service  eastward, 
and  that  the.  Ontario  Company  had  connections  east  and  south  of 
Oswego,  but  desired  to  extend  its  service  westward;  and  it  was  ac- 
cordingly a^freed  that  the  Ontario  Company  should  build  a  line  west- 
ward to  Fair  Haven,  in  Cayuga  cotmty,  and  that  the  Wayne-Monroe 
Company  should  build  a  similar  line  eastward  to  Fair  Haven,  at  which 
point  a  connection  was  to  be  made  between  the  wires  of  the  two  com- 
panies, and  it  was  agreed  that  on  the  making  of  such  connection  the 
lines  of  both  companies  should  be  so  operated  that  service  should  be , 
given  from  all  points  located  on  the  lines  of  one  to  all  points  on  the 
lines  of  the  other  company,  and  the  proportion  of  the  tolls  to  be  re- 
ceived by  each  company  for  messages  passing  over  the  connected  lines 
was  either  fixed  by  the  contract  or  left  to  be  adjusted  thereafter. 
Each  party  agreed  to  furnish  the  other  first-class  service.  The  life 
of  the  contract  was  to  be  for  five  years,  and  thereafter  until  one  year's 
written  notice  should  be  given  by  either  party  to  the  other  of  its 
intention  to  terminate  the  contract.  The  eighth  and  eleventh  clauses 
provide  as  follows : 

"Eighth.  First  party  agrees  not  to  compete  with  second  party  in  telephone 
baslnesa,  nor  to  compete  with  or  take  subscribers  In  territory  occupied  by 
exchanges  or  companies  with  which  second  party  connects  or  has  contract  re- 
lations, except  upon  written  consent  of  second  party ;  and  second  party  agrees 
not  to  compete  with  flrst  party  in  telephone  boslness,  nor  to  compete  with  or 
take  subscribers  in  territory  occupied  by  exchanges  or  companies  with  which 
first  party  connects  or  has  contract  relations,  except  upon  written  consent  of 
flnit  party." 

"Eleventh.  The  said  parties  hereto  agree  not  to  enter  Into  any  contract 
with  any  other  person,  firm,  or  corporatltm,  whoreby  any  of  the  privileges 
and  advantages  herein  acquired  by  either  party  may  be  Impaired." 

Immediately  on  the  execution  of  the  contract  the  plaintiff  and  the 
Ontario  Company  extended  their  respective  lines  and  formed  a  con- 
nection at  Fair  Haven,  and  the  plaintiff's  business  was  materially  in- 
creased as  the  result  of  the  through  toll  service  to  the  eastward  which 
the  agreement  made  it  possible  for  the  plaintiff  to  give  to  its  patrons ; 
but  in  July,  1906,  the  Ontario  Company  severed  its  connections  at 
Fair  Haven  and  refused  to  further  carry  out  the  contract.  The  plain- 
tiff claims  that  great  and  irreparable  injury  is  sustained  by  it  through 
the  loss  of  the  traffic  arrangement  with  the  Ontario  Company,  and 
brought  this  action  for  a  specific  performance  of  the  contract  and  for 
damages.   When  the  action  came  to  trial,  it  transpired  that  since  the 
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commencement  of  the  action  the  stock  of  the  Ontario  Company  had 
been  purchased  by  the  Empire  State  Telephone  &  Telegraph  Company, 
and  a  merger  of  the  Ontario  Company  with  the  Empire  State  Com- 
pany had  been  effected,  and  that  the  latter  company  was  in  possession 
of  die  plant  of  the  Ontario  Company,  and  was  the  only  corporation 
which  could,  in  fact,  perform  the  agreement  on  behalf  of  the  Ontario 
Company,  whereupon  an  order  was  made  that  the  Empire  State  Com- 
pany be  made  a  party  to  the  action.  A  supplemental  summons  and 
complaint  were  served,  and  both  defendants  now  demur  to  the  sup- 
plemental complaint  on  the  ground  that  it  does  not  state  facts  con- 
stituting a  cause  of  action ;  and  their  main  contention  is  that  the  con- 
tract is  obnoxious  to  public  policy  and  contrary  to  the  statutes  of  the 
state,  being  in  restraint  of  trade  and  tending  to  create  a  monopoly, 
and  that  merefore  specific  performance  should  not  be  decreed,  nor 
damages  awarded  for  the  breach  thereof.  Clauses  8  and  11.  which 
have  been  quoted  above,  are  attacked  by  counsel  for  the  defendants 
as  illegal  in  this  respect,  and  it  is  claimed  these  clauses  cannot  be 
severed  from  the  rest  of  the  contract,  and  that  the  whole  ag^ement 
must  fall  to  the  ground. 

This  demurrer  cannot  be  sustained  unless  it  appears  from  the  face 
of  the  complaint  that  the  entire  contract  is  void  because  it  unlawfully 
restrains  trade  or  tends  to  create  a  monopoly.  In  my  opinion  the 
complaint  does  not  show  the  contract  to  be  of  such  a  nature.  The 
original  parties  to  the  agreement  were  not  rivals.  The  c(»nplaint 
shows  they  were  occupying  different  territory.  Neither  company 
withdrew  from  any  portion  of  its  field  of  operations,  nor  disrontinued 
/'any  service  it  was  rendering  to  the  public.  The  connection  at  Fair 
Haven  gave  eadi  company  an  opportunity  to  enlarge  its  business, 
affording  to  the  Oswego  Company  western  connections  which  it  did 
not  have,  and  the  Wayne-Monroe  Company  eastward  and  southern 
connections  which  it  desired,  but  did  not  possess.  The  Wayne-Monroe 
Company  was  not  the  only  telephone  company  doing  business  in  its 
territory.  The  Oswego  Company  was  not  the  only  telephone  company 
in  its  original  field.  Neither  company  had  a  monopoly  in  the  field 
which  it  occupied,  nor  had  the  two  companies  a  monopoly  of  long* 
distance  business  after  the  connection  was  made.  Instead  of  creating 
a  monopoly,  a  new  long-distance  telephone  system  was  instituted  by 
\/  the  connection  of  these  two  separated  local  systems,  thereby  affording 
the  public  the  benefit  to  be  derived  from  competition  in  long-distance 
business.  Viewing  the  contract  as  it  stood  before  the  intervention 
of  the  Empire  State  Telephone  &  Tel^p^ph  Company,  it  would  ap- 
,pear  primarily  to  be  not  for  the  purpose  of  restraining  trade,  but  for 
'^its  extension  and  for  the  public  welfare  and  ccHivenience. 

The  agreement  does  restrain  each  party  from  becoming  a  business 
rival  of  the  other  during  the  life  of  the  contract ;  but  that  restraint  is 
only  incidental  and  contributory  to  the  attainment  of  the  main  object 
of  the  agreement,  namely,  an  extension  of  the  business  of  each  party 
through  the  connection  of  their  two  systems.  Clauses  8  and  11  only 
afford  to  each  the  security  which  is  reasonable  and  necessary  for  the 
faithful  performance  of  the  obligations  of  agency  assumed  by  the 
other,  and  to  protect  each  against  the  improper  use  of  the  knowledge 
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and  instrumentalities  placed  in  the  hands  of  the  other  by  virtue  of  the 
contract.  Such  a  partial  and  minor  restrgiint  of  trade,  remote  in  ap- 
plication and  agreed  to  in  order  to  bring  about  an  immediate  and 
relatively  larger  extension  of  trade  in  other  respects,  with  an  improve- 
ment of  fadhties  for  the  public  convenience,  is  not  condemned  by  the 
statutes  nor  by  the  common  law,  as  now  interpreted  and  applied  by  the 
courts. 

It  will  not  be  profitable  to  enter  upon  an  extended  citation  of  the 
authorities  upon  this  subject.  It  will  suffice  to  refer  to  the  illuminat- 
ing discussion  contained  in  the  opinion  of  Judge  Taft,  writing  for  the 
Circuit  Court  of  Appeals  in  United  States  v.  Addyston  Pipe  &  Steel 
Co.,  85  Fed.  271,  29  C.  C.  A.  141,  46  L.  R.  A.  182,  in  which  the 
distinction  is  drawn  between  contracts  in  general  restraint  of  trade, 
with  that  for  the  immediate  object  to  be  attained,  which  contracts  are 
void  and  unenforceable  at  law  and  very  generally  pronounced  crim- 
inal by  statute,  and  contracts,  on  the  other  hand,  which  contain  cove- 
nants for  the  partial  restraint  of  trade,  that  are  ancillary  only  to  the 
main  purpose  subserved  by  the  agreement,  and  necessary  for  the 
accomplishment  and  protection  of  the  lawful  object  sought  to  be  at- 
tained, which  covenants  are  ever3nvhere  held  to  be  enforceable  and 
not  contrary  to  public  policy.  Without  attempting  a  cwnplete  tabu- 
lation of  the  various  kinds  of  contracts  containing  covenants  in  partial 
restraint  of  trade  which  are  held  to  be  lawful,  Judge  Taft,  at  page 


281  of  85  Fed.,  and  page  150  of  29  C.  C.  A.  (46  L.  R.  A.  122),  men- 


"agreements  (1)  by  the  seller  of  property  or  business  not  to  compete  with  the 
boyer  In  such  a  way  as  to  derogate  from  the  value  of  the  property  or  business 
sold ;  (2)  by  a  retiring  partner  not  to  compete  with  the  firm ;  (3)  by  a  partner, 
pending  the  partnership,  not  to  do  anything  to  interfere,  by  competition  or 
othemise,  with  the  business  of  the  firm ;  (4)  by  the  buyer  of  property  not  to 
use  the  same  in  competition  with  the  biwiness  retained  by  the  seller;  and  (5) 
by  an  assistant,  servant,  or  agent  not  to  compete  with  his  master  or  em- 
ployer after  the  expiration  of  his  time  of  service.  Before  such  agreements  are 
upheld,  however,"  he  says,  "the  court  must  find  that  the  restraints  attempted 
thereby  are  reasonably  necessary  (1,  2,  and  3)  to  the  enjoyment  by  the  buyer 
of  Hie  property,  good  will,  or  interest  in  the  partnership  bought;  or  (4)  to 
the  legitimate  ea6s  of  the  existing  partnership;  or  (5)  to  the  prevention  of 
possible  injury  to  the  business  of  the  seller  from  use  by  the  buyer  of  the 
thing  sold;  or  (6)  to  protection  from  the  danger  of  loss  to  the  employer's 
buslnesB,  caused  by  the  unjust  use  on  the  part  of  the  unployA  of  the  con- 
fldeotlal  knowledge  acquired  in  such  business." 

It  will  be  readily  seen  that  the  same  reason,  by  force  of  which  the 
law  permits  partners,  and  principals  and  agents,  and  other  persons 
sustaming  confidential  relations  to  each  other,  to  covenant  mutually 
against  a  competition  in  business  for  the  protection  of  the  main  object 
of  the  agreement  of  partnership,  or  agreement  of  agency,  and  to  pre- 
vent the  unjust  use  by  one  party  of  the  knowledge  acquired  by  the 
confidential  relation  thus  established,  applies  with  equal  force  to  the 
traffic  arrangement  made  between  these  telephone  companies.  The 
connection  of  their  lines  was  certainly  for  the  public  welfare,  and  it 
was  reasonable  for  them,  under  the  circumstances,  to  protect  them- 
selves from  the  injury  which  would  result  by  the  use  of  the  instru- 
mentalities and  opportunities  afforded  by  the  contract  for  the  prmno- 
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tion  of  a  rivalry  in  business  in  a  manner  which  never  would  have 
been  possible  but  for  the  agreement  to  connect  their  lines.  Indeed, 
under  the  conditions  presented,  it  would  seem  to  be  incompatible  with 
the  agency  which  each  assumed  toward  the  other  for  the  transmission 
of  messages  that  the  agent  should  establish  competing  lines  and  seek 
customers  in  the  same  territory  in  which  the  other  receives  its  patron- 
age. The  tendency  would  be  not  to  perform  the  duties  of  the  agency 
with  as  great  fidelity  if  the  agent  had  a  selfish  end  to  attain  in  the 
undermining  of  the  business  of  its  principal.  The  covenant  not  to 
become  a  competitor  in  the  field  already  occupied  by  the  other  would 
seem,  therefore,  to  be  a  reasonable  corollary  to  the  creation  of  this 
reciprocal  agency,  and  c[uite  essential  to  its  ccKnplele  and  successful 
fulfillment. 

■  I  am  not  unmindful  that  the  courts  must  look  with  keen  scrutiny 
into  contracts  between  corporations  holding  franchises  from  the  pub- 
lic, exercising  the  power  of  eminent  domain,  and  rendering  sen'icc 
upon  which  the  public  necessarily  depends,  which  tend  in  any  degree 
to  deprive  the  public  of  the  benefits  of  cmnpetition ;  but  contracts 
between  public  service  corporations,  which  involve  incidentally  a  par- 
tial restraint  in  competition,  are  not  obnoxious  to  public  policy,  if  the 
main  object  of  the  agreement  is  lawful  and  beneficial  to  the  public, 
and  the  restraint  upon  competition  imposed  is  only,  a-qiinor  ina'dent 
and  fairly  necessary  for  the  accomplishment  of  the  princTpal  object 
to  be  attained.  Chicago  R.  R.  Co.  v.  Pullman  Car  Co.,  139  U.  S.  T?. 
11  Sup.  Ct.  490,  35  L.  Ed.  97.  Common  carriers  are  not  deprived 
of  the  benefit  of  such  contracts.  Oregon  Steam  Navigation  Co.  v. 
Winsor,  87  U.  S.  64,  22  L.  Ed.  315 ;  Leslie  v.  Lorillard,  110  N.  Y. 
519,  18  N.  E.  363,  1  L.  R.  A.  456. 

The  Empire  State  Company  succeeds  only  to  the  rights  and  lia- 
bilities of  the  Ontario  Company  under  the  contract.  If  the  contract 
was  good  between  the  parties  who  entered  into  it,  it  cannot  become 
wholly  void  by  the  purchase  of  the  lines  and  properties  of  one  of  the 
parties  by  a  third  telephone  company,  whose  more  extended  field  of 
operation  may  make  the  third  company  an  actual  rival  of  the  remain- 
ing original  party  to  the  agreement.  Accordingly  it  is  held,  in  con- 
formity to  the  views  expressed,  that  the  c<»nplaint  states  a  cause  of 
action. 

The  demurrers  must  therefore  be  overruled. 


(128  App.  DlT.  54.) 

In  re  MOHAWK  RIVER  BRIDGE  CONNECTING  TOWNS  OP  ROTTER- 
DAM AXD  GLENVILLE. 

(Supreme  Court,  Appellate  Division,  Third  Department   Sei»tember  17,  1908.) 

1.  Evidence—Judicial  Xotice. 

Tlie  court  will  take  judicial  notice  that  by  Laws  1903,  p.  334,  c.  14T.  J 
3.  as  amended  by  Laws  1905,  p.  2102,  c.  740,  S  1.  the  Mohawk  rirer,  be- 
tween designated  points,  is  to  t)e  a  part  of  the  Erie  Canal,  and  that  Uie 
river  between  such  points  la  "canalized"  for  the  barge  canal. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  20,  Evidence,  H 
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2  Ga:ial8— BBiDOKa--C0Hnitucnoii— Pebhimioh  bt  Statu 

Canal  Law  (Laws  1804,  pp.  64S.  046,  c  838)  H  115.  IIT,  proTldIng  that 
a  bridge  shall  not  be  constructed  across  any  canal  without  first  obtaining 
for  the  model  thereof  the  consent  of  the  snperlntendent  of  public  works, 
etc,  and  providing  that  a  town  may,  with  the  consent  and  under  the 
direction  of  the  superintendent  of  public  works,  erect  and  maintain  a 
bridge  of  such  kind,  dimensions,  and  material  as  the  superintendent  may 
approve,  give  consent  to  the  constmcticHi  of  bridges  across  the  EMe  Canal. 

,  3.  BviDe:voBWuDiciAi.  Notice. 

The  court  will  take  Judicial  notice  of  the  fact  that  the  canal  authorized 
by  Laws  1903,  p.  334,  c.  147,  I  8,  as  amended  by  Laws  190S,  p.  2102,  c. 
740,  I  1,  is  being  constructed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  20,  Evidence,  }  70.] 

^  CAKAJ.S— BBiDOES—ConsiBiJcnon. 

Where  It  is  not  known  at  what  particular  point  between  towns  the 
Erie  Canal  will  pass,  or  what  kind  of  a  bridge  or  In  what  manner  the 
bridge  shall  cross  a  river  whea  canalized  for  the  Erie  Canal,  no  order 
for  the  conBtruction  of  a  bridge  across  It  will  be  made. 

Smith,  P.  J.,  dissenting. 

Appeal  from  Special  Tenn,  Schenectady  County. 

In  the  matter  of  the  application  for  the  construction  of  a  bridge 
across  the  Mohawk  river  connecting  highways  in  the  towns  of  Rot- 
terdam and  GlenviUe,  Schenectady  county.  From  an  order  appoint- 
ing a  referee  to  ascertain  and  report  in  relation  to  the  construction  of 
the  bridge,  the  highway  commissioners  of  the  towns  of  Rotterdam 
and  Glenville  am)eal.  Reversed,  and  application  denied. 

Argued  before  SMITH,  P.  J.,  and  CHESTER.  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

W.  W.  Wemple  (Alonzo  P.  Strong,  of  counsel),  for  ai^Kllants. 
Henry  V.  Borst,  for  respondent. 

JOHN  M.  KELLOGG,  J.  We  may  assume,  without  deciding,  that 
under  section  130  of  the  highway  law  (Laws  1890,  p.  1202,  c.  668), 
as  amended  by  chapter  321,  p.  883,  of  the  Laws  of  1902,  and  section 
136  of  the  highway  law,  and  Beckwith,  Commissioner,  v.  Whalen, 
Commissioner,  66  N.  Y.  322,  and  s.  c.  70  N.  Y.  430,  and  Huggins  v. 
Riley,  125  N.  Y.  88,  26  N.  E.  993,  that  where  a  highway  in  each  town 
comes  to  the  bank  of  a  river  dividing  the  towns  a  bridge  may  be  con- 
structed across  the  river  connecting  such  highway,  by  proper  proceed- 
ings under  section  136  of  said  highway  law,  although  no  bridge  had 
existed  there  before. 

The  appellant  contends  that  the  Mohawk  river  is  a  navigable  stream, 
and  that  a  bridge  across  it  cannot  be  established  under  the  above  pro- 
visions;  that  additional  legislation  on  the  part  of  the  state,  of  the 
board  of  supervisors,  is  necessary  before  such  action  can  be  taken. 
The  court  will  take  judicial  notice  of  the  fact  that  by  section  3,  c. 
HI,  p.  334,  of  the  Laws  of  1903,  as  amended  by  chapter  740,  p.  2102, 
of  tiie  Laws  of  1905,  which  was  in  force  when  this  application  was 
made,  the  Mohawk  river  from  above  Cohoes  Falls  to  Little  Falls  is 
to  be  a  part  of  the  Erie  Canal,  and  that  such  river  between  those 
points  is  "canalized"  for  the  barge  canal,  so  called,  and  that  the  place 
where  the  proposed  In-idge  is  to  be  constructed  is  across  a  part  of  the 
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Mohawk  river  which  is  canalized  as  a  part  of  said  Erie  Canal.  Sec- 
tion 115  of  the  canal  law  (chapter  338,  p.  645,  Laws  1894)  provides 
that  a  bridge  shall  not  be  constructed  across  uie  canal  without  first 
obtaining  for  the  model  or  location  thereof  the  written  consent  of 
the  superintendent  of  public  works  or  of  the  superintendent  of  repairs 
upon  that  line  of  the  canal  which  is  intersected  by  the  road  or  high- 
way of  which  the  bridge  is  a  part,  and  section  117  provides  that  a 
town  may,  at  its  own  cost,  but  with  the  consent  and  under  the  direc- 
tion of  the  superintendent  of  public  works,  erect  and  maintain  a  bridge, 
where  there  is  not  a  state  bridge,  of  such  kind,  dimensions,  and  ma- 
terial, and  with  such  approaches,  as  the  superintendent  approves. 
The  state,  therefore,  has  given  its  consent  to  the  construction  of 
bridges  across  the  canal. 

We  may  also  take  judicial  notice  of  the  fact  that  the  barge  canal,  as 
authorized  by  the  statute  above  quoted,  is  now  actually  being  con- 
structed, but  it  is  not  known  at  what  particular  point  between  the  two 
towns  in  question  it  will  pass,  or  what  kind  of  a  bridge  or  in  what 
manner  the  bridge  should  cross  the  river  when  canalized ;  and  it  would 
seem  that  an  investigation  as  to  the  necessity  and  propriety  of  a  bridge 
at  this  time  would  be  without  profit  to  the  towns,  and  that  probably 
the  superintendent  of  public  works  could  not  now  determine  in  what 
manner  or  how  such  bridge  should  be  constructed.  It  is  evident  that 
at  this  time  no  approximate  estimate  can  be  made  of  the  probable  cost 
and  expense  of  such  construction,  and  the  expense  may  be  a  material 
fact  for  consideration  by  the  court  in  determining  the  necessity  and 
propriety  of  such  bridge.  The  court  will  not  order  such  bridge  to  be 
constructed  until  it  knows  the  probable  expense,  and  is  able  to  deter^ 
mine  whether  it  is  an  expense  which  the  towns  may  fairly  be  called 
upon  to  bear. 

I  think,  therefore,  the  Special  Term  should  have  denied  the  applica- 
tion, upon  the  ground  that  it  is  not  practicable  now  to  construct  such 
a  bridge,  or  determine  the  necessity  or  propriety  of  its  construction, 
with  liberty  to  renew  the  application  when  conditions  have  changed  so 
that  such  questions  may  properly  be  determined.  The  order  should 
therefore  be  reversed,  and  the  application  denied. 

SMITH,  P.  J.  (dissenting).  The  order  appealed  from  simply  directs 
a  reference  to  ascertain  the  facts  upon  which  the  action  of  the  court 
is  to  be  detemuned.  The  opiniMi  of  Justice  KELLOGG  seems  to  me 
improperly  to  assume  that  the  location  of  the  bridge  could  not  now 
be  determined,  and  the  expense  approximated,  and  the  written  con- 
sent of  the  superintendent  of  public  works  to  its  construction  obtain- 
ed. I  think  the  reference  was  properly  directed  to  ascertain  the  exact 
situation,  for  the  guidance  of  the  court  in  any  subsequent  application. 

Orders  rerersed,  and  application  denied,  with  privilege  to  t&hbw,  as  stated 
In  opinion.  All  concur,  except  SMITH,  F.  J.,  dissenting  In  memorandum; 
COCXnaAMBb     ctmcurrlng  In  result 
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(Supreme  Court  Ai^Ilate  Division,  Third  Department   September  17,  1908.) 

1.  HlOHWATS  —  PBOCEEDINaS   TO    LAT    OlIT  ~  APPLICATION  —  URDEBTAKINO — 

AUENDICKNT. 

Tinder  Code  dr.  Proc.  I  730,  providing  tbat  where  an  undertaking  re- 
quired by  statute  is  deTecttve,  the  court  miiy  on  application  amend  it,  the 
court  in  a  proceeding  to  lay  out  a  hlgtawiiy  may  allow  an  undertaking 
required  under  the  highway  law  (liaws  1880.  p.  1177,  c.  568,  as  amended 
by  Laws  1006,  p.  114,  c.  67)  to  be  substituted  for  a  defective  one,  though  a 
proper  undertaking  is  necessary  to  entitle  the  applicant  to  take  the  pro- 
ceeding. 

2.  Baub—Establishicekt—Necessitt— Compensation— Review. 

Under  Highway  Law  (Laws  1800,  p.  1194.  c.  568)  S  89,  providing  that  the 
decision  of  the  County  Court  on  a  motion  to  confirm  or  vacate  a  de- 
cision of  the  commissioners  establishing  a  highway  shall  be  final,  except 
on  questions  affecting  jurisdiction,  etc.,  the  decision  of  the  County  Court, 
confirming  the  decision  of  the  county  commissioners,  that  a  proposed 
highway  is  a  public  necessity,  and  awarding  compensation.  Is  final.  - 

Appea!  from  Washington  County  Court. 

In  the  matter  of  the  application  of  Alice  E.  Fenn,  individually  and 
by  (^therine  D.  Fenn,  her  guardian  ad  litem,  to  lay  out  a  highway. 
Irom  an  order  of  the  County  Court,  confirming  the  decision  of  com- 
missioners appointed  in  the  proceeding,  and  denying  a  motion  to 
vacate  the  decision,  the  party  aggrieved  appeals.  Affirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER.  KEI^tOGG. 
COCHRANE,  and  SEWELL.  JJ. 

J.  A.  Kellogg,  for  appellant. 
Fred  A.  Bratt,  for  resp<Mident. 

PER  CURIAM.  The  proceeding  for  laying  out  the  highway  seems 
to  have  been  conducted  in  substantial  compliance  with  the  provisions 
of  the  highway  law  (Laws  1890,  p.  1177,  c.  568,  as  amended  by  Laws 
1906,  p.  114,  c.  67),  except  that  the  undertaking  which  accompanied 
the  application  for  the  appointment  of  commissioners  was  defective, 
in  that  it  provided  that  the  liability  of  the  sureties  should  not  exceed 
the  sum  of  $50,  instead  of  $100,  as  required  by  chapter  67  of  the  Laws 
of  1906.  Notwithstanding  an  undertaking  in  conformity  with  the  re- 
quirements of  this  statute  was  necessary  to  entitle  the  respondent  to 
take  the  proceeding,  we  think  the  County  Court  had  power  to  allow 
an  undertaking  to  be  substituted  for  the  defective  one  under  section 
730  of  the  Code  of  Civil  Procedure,  and  that  the  defect  was  cured 
by  the  filing  of  an  undertaking  which  met  all  of  the  requirements  of 
this  amendment  of  the  highway  law.  The  section  is  very  broad  and 
comprehensivCi  and  applies  to  special  proceedings,  as  well  as  to  ac- 
tions. 

As  to  the  necessity  of  the  proposed  highway  and  the  compensation 
of  the  landowners,  it  is  only  necessary  to  say  that  section  89  of  the 
highway  law  has  made  the  decision  of  the  Coimty  Court,  upon  an  ap- 
plication to  confirm  the  decision  of  the  commissioners,  final  and  con- 
clusive upon  those  questions.   Matter  of  Mitchell,  85  App.  Div.  277, 
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83  N.  Y.  Supp.  211;  Matter  of  De  Camp,  161  N.  Y.  557,  45  N.  E. 
1039. 

We  think  that  the  order  appealed  from  should  be  affirmed,  with 

costs. 


N.  B.  FAILS  LUBBICATINO  OO.  T.  ERIE  B.  00. 

(Supreme  Court,  Special  Term,  Brie  County.  September,  1908^ 

CUBJEBa— Loss  OF  Goods— FiBES— Negligence  or  CABBtEB. 

Where  a  carrier  t-ecelTed  goods  between  11  and  12  o'clock  noon  at  Its 
freight  house,  which  was  destroyed  by  Are  at  9:35  p,  m.,  when  the  goods 
were  burned,  the  carrier,  haying  no  train  leaving  the  freight  house  prior 
to  the  fire  taking  less  than  car  load  lots,  was  not  negligent  in  not  re- 
moving the  goods,  and  Its  failure  to  ship  wltlUn  10  hours  after  Oieir  re> 
ceipt  was  not  alone  evidence  of  negligence. 

Appeal  from  Municipal  Court  of  Buffalo. 

Action  by  the  N.  B.  Fails  Lubricating  Company  against  the  Erie 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Richmond  Moot,  for  appellant. 

J.  E.  Middaugh,  Jr.,  for  respondent, 

BROWN,  J.  Defendant,  under  the  bill  of  lading,  would  only  be 
liable  as  common  carrier  for  the  lost  merchandise  upon  proof  that  the 
loss  occurred  by  reason  of  negligence.  The  merchandise,  consisting  of 
one  barrel  and  contents,  was  received  by  defendant  at  its  freight  house 
on  I«outsiana  street  for  shipment  August  7,  1907^  between  11  and  12 
o'clock  noon,  and  was  destroyed  by  fire  by  burning  of  the  freight 
house  and  contents  about  9 :35  p.  m.  of  that  day.  It  appeared  that  the 
fire  was  not  caused  by  the  defendant's  negligence.  The  alleged  neg- 
ligence of  the  defendant  for  which  plaintiff  has  recovered  its  judg- 
ment, consists  solely  of  the  failure  of  defendant  to  remove  from  its 
freight  house  and  ship  the  merchandise  prior  to  9 :35  p.  m.  on  evenii^ 
of  August  7th.  It  appeared  that  in  the  ordinary  operation  of  its  busi- 
ness as  common  carrier  the  defendant  had  no  train  scheduled  to  leave 
the  freight  house  taking  merchandise  in  less  than  car  load  lots  on 
August  7th  prior  to  the  fire,  and  it  did  not  appear  that  any  car  was  in 
fact  taken  from  the  freight  house  in  which  the  plaintiff's  merchandise 
might  with  reasonable  care  have  been  shipped.  The  mere  £act  that 
the  defendant  failed  to  ship  the  merchandise  within  10  hours  of  its 
receipt  is  claimed  to  constitute  negligence.  Such  fact,  standing  alone, 
is  not  evidence  of  negligence. 

The  judgment  must  be  reversed. 
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(Supreme  Court,  Appellate  Divlsloo,  Second  DepartmeDt  October  9, 1908.) 

L  Parthbbbhip—Pbopebtt— Title— CoHTEiANCK. 

A  partnership  may  aothorlse  a  partner,  holding  the  title  of  partnerablp 
proi>erty.  to  convey  the  same ;  the  firm  having  a  xlght  to  an  acconntlng  for 

the  proceeds. 

[Ed.  Note.—For  cases  In  point,  see  Cent  Dig.  vol.  88,  Partnership,  i  2l&] 

2.  Lis  Pendens— Pubposb  of  Notice. 

The  purpose  of  a  notice  of  pendency  of  an  action  affecting  title  to  real 
property  Is  to  preserve  the  status  of  the  property  and  of  the  parties. 

3.  PABTNBBSHIP— CONVETANCX  OF  FIBU  PbOPEBTT— COnTRACTB. 

A  partner  holding  the  legal  title  to  Arm  property,  may  authorize  her 
husband  as  her  agent  to  contract  for  the  sale  thereof ;  the  partner  being 
liable  to  account  for  the  proceeds  under  the  contract 

4.  Lis  Pendens— Opebati on  and  Effect. 

A  partner,  holding  the  legal  title  to  partnership  property,  contracted 
through  an  agent  to  convey  tt)e  same  to  a  purchaser.  Before  the  time 
fixed  for  the  passing  of  the  title,  the  copartner  brought  an  action  against 
the  partner  and  her  agent,  claiming  an  interest  as  partner  in  the  prop- 
erty. He  filed  a  notice  of  Us  pendens.  Pending  the  action  the  purchaser 
sought  specific  performance  of  the  contract  and  he  obtained  a  decree  com- 
pelling the  partner  and  copartner  to  perform  the  contract,  and  foreclosing 
the  copartner's  Interest  field,  that  the  rights  of  the  copaxtaet  undw  Ids 
Us  peod^B  were  sufficiently  jtrotected  by  the  Judgment 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Bond  Realty  Company  against  Lewis  H.  Pounds  and 
others.  From  a  judgment  for  plaintiff,  defendant  Lewis  H.  Pounds 
appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR. 
and  MILLER,  JJ. 

Wilson  W.  Thompson,  for  appellant. 

Henry  H.  Man,  for  respondent  Bond  Realty  Co. 

WOODWARD,}.  The  facts  in  this  case  are  stipulated.  TTie  plain- 
tiff is  a  domestic  corporation,  and  on  the  6th  day  of  October,  1906, 
the  defendant  Virginia  L.  Egbert  was  the  sole  owner  of  record  and 
holder  of  the  legal  title  to  the  real  estate  described  in  the  complaint. 
On  that  day  the  defendant  George  W.  Egbert,  acting  as  the  attorney 
in  fact  for  the  defendant  Virginia  L.  Egbert,  his  wife,  made,  executed, 
and  delivered  a  written  contract  for  the  sale  of  the  said  premises  to 
the  plaintiff  upon  the  terms  and  conditions  set  forth  in  such  contract. 
At  the  time  of  the  delivery  of  such  contract  the  plaintiff  paid  $1,500 
on  account  of  the  purchase  price,  which  was  received  by  the  defendant 
George  W.  Egbert  for  the  use  and  benefit  of  the  defendant  Virginia  L. 
^bert.  It  was  agreed  that  title  should  pass  on  the  6th  day  of  No- 
vember, 1906.  Before  the  time  fixed  for  the  passing  of  title,  and  on 
the  28th  day  of  October,  1905,  the  defendant  Lewis  H.  Pounds  com- 
menced an  action  in  the  Supreme  Court  ae;ainst  the  defendants  Vir- 
ginia L-  ^bert  and  George  W.  Egbert,  and  filed  a  notice  of  the  pend- 
ency of  the  action  and  a  copy  of  the  complaint  in  said  action  in  the 
manner  provided  in  the  statute,  claiming  an  interest  in  the  property  in 
112  N.T.S.— 28 
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auestion  as  set  forth  in  said  complaint,  which  was  to  the  effect  that 
the  plaintiff  in  that  action  had,  with  another,  purchased  certain  real 
estate,  including  the  premises  involved  in  this  action,  and  that  he  had 
entered  into  a  joint  venture  or  partnership  with  the  defendant  George 
W.  Egbert  for  the  purpose  of  unproving  and  dealing  in  this  real  es- 
tate ;  that  it  had  been  agreed  between  the  plaintiff  and  the  said  Geoi|;e 
W.  Egbert  that  the  title  should  be  taken  in  his  name,  or  in  that  of  uie 
defendant  Virginia  L.  Egbert,  pending  certain  arrangements  between 
themselves,  and  upon  the  performance  of  the  conditions  the  plaintiff  was 
to  have  the  deed  to  a  one-half  interest  in  the  premises.  This  action 
was  still  pending  and  undetermined  at  the  time  of  the  trial  in  the  case 
at  bar,  and  the  judgment  in  the  latter  case  decrees  specific  performance 
on  the  part  of  the  defendants  Egbert,  and  forecloses  the  interest  of 
the  defendant  Pounds,  in  so  far  as  the  plaintiff  is  concerned,  upon  the 
theory  that  if  Pounds  and  Egbert  were  partners,  under  the  allega- 
ti(»is  of  the  complaint  in  the  action  of  Pounds  against  the  Hgbetts, 
the  defendant,  as  trustee  of  the  partnership  property,  acting  through 
one  of  the  partners  as  her  attorney  id  fact,  was  in  a  position  to  bind 
the  partnership  by  the  contract. 

If  there  was  a  partnership,  and  Mrs.  Egbert  was  holding  the  title 
for  such  partnership,  as  a  trustee,  we  see  no  good  reason  why  she 
could  not  authorize  one  member  of  such  partnership  to  convey  the 
formal  title,  the  partnership  having  a  right  to  demand  an  accounting 
for  the  proceeds  of  such  contract;  and  the  defendant  Pounds,  having 
placed  It  in  the  power  of  the  defendant  Virginia  L.  Egbert  to  deal 
with  the  property  as  the  owner  and  holder  of  the  legal  title,  is  hardly 
in  a  position  to  complain,  where  the  court  has  decreed  that  the  con- 
tract thus  made  shall  be  carried  out.  It  is  undoubtedly  true  that  the 
purpose  of  a  notice  of  pendency  of  an  action  affecting  the  title  to  real 
property  is  to  preserve  the  status  of  the  property  and  of  the  parties; 
but  in  this  case  there  is  no  change  of  relations.  While  it  is  true  that 
there  are  some  things  in  the  ^eed  state  of  facts  wluch  suggest  that 
Vii^nia  L.  Egbert  was  dealing  with  the  property  as  princi{»il^  when 
all  of  th^  facts  are  taken  into  consideration,  it  must  be  apparent  that 
she  was  merely  dealing  with  the  property  in  harmony  with  the  part- 
nership alleged  in  the  complaint  of  Pounds,  if  such  partnership  actually 
existed;  for  it  cannot  be  that,  in  the  absence  of  any  allegations  of 
fraud,  the  defendant  Virginia  L.  Egbert  was  making  use  of  Mr. 
Pounds*  partner  to  violate  her  duty  as  trustee  of  the  partnership  prop- 
erty. As  the  holder  of  the  legal  title,  she  could  authorize  her  husband 
to  act  as  her  agent  or  attorney  in  fact  to  enter  into  the  contract  fcM* 
the  sale  of  the  partnership  property,  and  it  is  evident  that  this  was  the 
sole  purpose  of  the  transaction,  Mrs.  Egbert  becoming  liable  to  ac- 
count for  whatever  came  into  her  possession  under  such  contract ;  and 
the  decree  of  the  court  simply  compels  the  partners  to  accept  the  con- 
tract made  for  them  in  the  name  of  their  trustees.  It  is  true  that  in 
Mr.  Pounds'  complaint  he  alleges  a  "joint  venture  or  partnership"; 
but  the  further  allegations  of  his  complaint  are  those  which  are- con- 
sistent with  a  partnership  only,  and,  if  there  was  a  partnership,  then 
the  decree  of  the  court  foreclosing  the  partners,  and  leaving  them  to 
their  remedy  against  their  trustee,  is  the  proper  thing  to  do  under  the 
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dFcumstances  here  presented.  If  there  was  no  partnership,  and  Mr. 
Pounds  was  not  entitled  to  any  interest  in  the  property,  the  legal  title 
of  which  was  concededly  in  the  defendant  Mrs.  Egbert,  then  the  de- 
cree is  harmless  as  against  the  other  defendants,  and  affords  no  ground 
for  complaint 

We  are  clearly  of  the  opinion  that  no  rights  of  the  appellant  have 
been  violated,  mat  he  has  had  all  of  the  protection  under  his  lis  pen- 
dens that  the  law  contemplated,  and  that  the  decree  of  the  court  at 
Special  Term  was  right. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


LAWLBB  v.  DBN8M0BB-OOHPTON  BLDO.  Ca 
(Supreme  Oour^  Bpedal  Term,  New  Twk  Oonnty.  OcMbm  S,  10060 

1.  Lib  PEI7DENB— AonoNS  AiTBcnno  Rxai.  Pbopkrtt. 

Under  Code  Glr.  Proc  i  1670,  providing  that  a  Us  pendens  may  be 
4Ied  In  an  actlOD  for  Judgment  affecting  the  title  to,  or  the  poBsessIon, 
use,  or  enjoyment  of,  real  property,  a  lis  pendens  may  be  filed  In  an  action 
to  fflijoln  d^endant  from  Interftoing  with  plalntlflTa  posseaslon  of  an 
apartment  In  an  apartment  house,  and  for  spedflc  performance  of  a  con- 
tract for  the  KUe  by  defendant  to  plaintiff  of  sndi  apartmoit,  together 
with  the  giving  of  a  proprietary  lease  of  the  apartment  13ie  fact  that 
plaintiff's  Interest  Is  in  only  part  of  the  premises  does  not  malffi  it  any 
less  an  Interest  in  real  property,  and  the  fact  that  her  tntmst  Is  in  a 
leasehold,  instead  of  a  fee,  does  not  deprive  tier  of  the  right  to  file  a  Us 
pendens. 

2.  Sahb— GoHPLAnrv^DinazENCT. 

The  court,  on  motion  to  cancel  a  Us  pendens,  cannot  determine  whether 
or  not  the  acUon  is  wdl  brought,  or  examine  the  complaint  to  see  wheth- 
er a  demurrer  would  be  sustained ;  and  where  the  object  of  the  action  Is 
to  recover  a  Judgment  specified  In  Code  Civ.  Proc.  §  1670,  the  court  has 
no  power  to  cancel  the  lis  pendens  because  It  Is  of  the  o[dnlon,  from  the 
allegations  of  the  comi^aint  that  the  action  cannot  be  maintained  for 
that  purpose. 

Action  by  Lillie  Lawler  against  the  Densmore-Compton  'Building 
Company.  Heard  on  motion  to  cancel  notice  of  pendency  of  action. 
Denied. 

Gignoux  &  Reed  (Max  D.  Steuer,  of  counsel),  for  the  motion. 
Gushing  &  Ctishing,  opposed. 

GIEGERICH,  J.  It  appears  from  the  complaint  that  the  defend- 
ant, the  Densmore-Compton  Building  Company,  and  the  plaintiff 
entered  into  an  agreement  by  the  terms  of  which  the  former  agreed 
to  sell  to  the  latter  duplex  apartments  upon  the  ninth  and  tenth  noors 
of  an  apartment  buildmg  to  be  thereafter  er^ed  upon  the  southeast 
comer  of  Fifty-Eighth  street  and  Park  avenue,  borough  of  Manhat- 
tan, said  apartment  to  cost  $22,500.  It  is  further  aUeged  that  the 
plaintiff  was  one  of  the  originators  and  prime  movers  in  the  organiza- 
tion and  promotion  of  this  co-operative  apartment  building  plan,  and 
because  of  her  executive  ability,  social  prominence,  and  influence,  and 
in  recognition  of  her  services  already  given,  and  for  the  purpose  of 
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acquiring^  her  future  services  and  influence,  and  in  lieu  of  any  and 
all  other  profits  to  which  she  would  have  been  otherwise  entitled,  the 
defendant  agreed  to  permit  her  to  pay  for  her  apartment  out  of  com- 
mis$i<»is  arising  from  her  procurement  of  purchasers  of  other  apart- 
ments, and  in  the  event  of  her  commissions  not  being  sufficient  to 
purchase  said  apartments  the  defendant  agreed  to  loan  her  the  balance 
"at  4  per  cent.,  taking  a  mortgage  on  said  apartments,  which  mortgage 
could  be  paid  off  by  commissions  upc«i  apartments"  which  the  plain- 
tiff might  sell  in  other  co-operative  apartment  buildings  to  be  there- 
after erected  by  the  defendant.  In  furtherance  of  this  plan  a  corpora- 
tion, known  as  "No.  471  Park  Avenue,  Incorporated,"  was  organized 
and  stock  subscribed  for  by  the  purchasers  to  the  extent  of  the  cost 
of  their  apartments,  and  the  holders  of  said  stock  were  to  be  entitled 
to  a  proprietary  lease  of  said  apartments  upon  the  completion  of  the 
buildmg.  The  complaint  further  alleges  that  the  defendant,  the 
Densmore-Compton  Building  Company,  now  refuses  to  carry  out  its 
■contract  and  threatens  to  sell  and  otherwise  dispose  of  the  apartments. 
The  relief  asked  for  in  the  complaint  is  an  injunction  against  the  de- 
fendants from  interfering  with  plaintiff's  possession  and  occupation 
of  said  apartments,  and  for  specific  performance  of  the  contract  on 
their  part,  including  the  giving  of  a  proprietary  lease  of  the  apart- 
ment in  question  to  the  plaintiff. 

A  notice  of  pendency  of  action  has  been  filed,  which  the  defendants 
seek  by  this  motion  to  have  canceled.  A  lis  pendens  may  be  filed  in 
an  action  brought  to  recover  a  judgment  affecting  the  title  to,  or  the 
possession,  use,  or  enjoyment  of,  real  property.  Code  Civ.  Proc  J 
1670.  The  defendants  contend  that,  if  the  plaintiff  acquired  any 
rights,  she  acquired  them  by  the  execution  by  her  of  the  subscription 
agreement  and  its  acceptance  by  the  defendants,  or  one  of  them,  and 
that  her  rights  are  those  of  a  subscriber  to  stock,  and  not  those  of  one 
claiming  to  recover  a  judgment  affecting  the  title,  possession,  use,  or 
enjoyment  of  real  property.  By  the  terms  of  the  subscription  agree- 
ment and  contract  with  the  defendant  the  plaintiff  was  to  be  entitled 
to  a  proprietary  lease  of  said  apartments,  and  she  became,  to  all  in- 
tents and  purposes,  the  equitable  owner  of  the  same.  What  the  plain- 
tifif  bought  was,  not  stock  as  an  investment,  but  apartments  in  a  build- 
ing to  be  her  home,  where  she  would  reside,  and  the  stock  subscribed 
for  was  a  mere  incident  of  that  ownership.  The  fact  that  her  interest 
is  in  only  part  of  the  whole  premises  manifestly  does  not  make  it  any 
the  less  an  interest  in  real  property.  Neither  is  the  fact  that  her  in- 
terest is  in  a  leasehold,  instead  of  the  fee,  a  reason  why  a  lis  pendens 
should  be  denied  her. 

In  Wilmont  v.  Meserole,  41  N.  Y.  Super.  Ct.  274,  the  action  was 
brought  to  procure  the  avoidance  or  cancellation  of  record  of  an 
assignment  of  a  lease  for  a  term  of  13  years,  and  it  was  held  that  such 
an  action  was  one  affecting  the  title  to  real  property,  and  that  the  lis 
pendens  was  properly  filed.  Ruck  v.  Lange,  10  Hun,  303,  was  brought 
to  procure  the  specific  performance  of  a  contract  for  the  sale  of  a 
leasehold  interest  in  land  having  about  20  years  to  run,  and  it  was  held 
that  the  action  affected  the  title  to  real  estate,  and  tliat  a  notice  of  pen- 
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fiency  of  the  action  could  be  filed.  In  the  present  case  the  leasehold 
interest  of  the  plaintiff  would  seem  to  be  of  a  higher  character  than 
in  either  of  the  cases  just  cited. 

On  behalf  of  the  defendants  it  is  objected  that  the  complaint  fails  to 
show  a  contract  sufficiently  definite  to  entitle  the  plaintiff  to  specific 
performance,  and  it  is  a  serious  question  whether  the  objection  is  not 
well  grounded ;  but  upon  such  a  motion  as  this  the  court  cannot  deter- 
mine whether  or  not  the  action  is  well  brought,  or  critically  examine 
the  complaint  to  see  whether  a  demurrer  would  be  sustained.  If  the 
object  of  the  action  is  to  recover  a  judgment  specified  in  section  lfi70 
of  the  Code,  the  court  has  no  power  to  cancel  the  notice  of  pendency 
of  action,  because  it  would  be  of  the  opinion  from  the  allegations  of 
the  complaint  that  the  action  could  not  be  maintained  for  that  pur- 
pose. Brox  V.  Riker,  56  App.  Div.  388,  67  N.  Y.  Supp.  773 ;  Mc- 
Crum  V.  Lex  Realty  Co.,  113  App.  Div.  58,  98  N.  Y.  Supp.  1021 ; 
Werner  v.  Jackson,  115  App.  Div.  176,  100  N.  Y.  Supp.  763,  and 
cases  cited.  Within  the  authorities  above  cited,  this  action  must  be 
deemed  to  fall  within  the  provisions  of  section  1670  of  the  Code  of 
Civil  Procedure. 

The  moticm  must  therefore  be  denied,  with  $10  costs. 


(Supreme  Court,  Trial  Term,  Erie  County.  August  24,  1906.) 

L  Vetdob  AiTD  PinwnA8B»— TnxB  or  Verdob— Condition  fob  Revocation. 

Provision  In  a  deed  that,  in  case  the  gniDtor  shall  "not  give  good  title 
and  possessioa"  to  the  whole  or  any  part  of  the  premises,  then  within 
a  year  the  grantees,  on  a  reconveyance,  shall  receive  the  entire  purchase 
price,  covers  a  right  of  way  eslating  across  the  premises,  and  In  use  by 
a  railroad,  to  the  imowledge  of  all  parties,  bat  regarded  by  all  but  the 
railroad  company  as  an  unlawful  encroachment 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  48,  Vendor  and  Pur> 
chaser,  I  2o5.] 

2.  Bailboads— Hi  OH  WATS— Right  or  Wat. 

The  provision  of  the  Constitution  that  the  Legislature  "shall  not  sell, 
lease  or  otherwise  Alapoee"  of  canals  does  not  prevent  the  Legislature 
giving  the  right  to  construct  and  operate  a  railroad  acroes  the  canal,  so 
as  not  to  Interfere  with  Its  use  as  a  canal. 

3.  Vendob  and  Pubchabeb— Contbact— Good  Title  and  Possession. 

There  being  a  public  canal,  the  Legislature  granted  a  railroad  a  right 
of  way  across  it,  which  It  never  attempted  to  revoke,  alter,  or  modify. 
Hie  Le^alature  then  abandoned  the  canal  and  conveyed  It  to  a  city;  it 
being  fllied  up  before  or  after  the  conveyance.  Held,  that  the  right  of 
way  was  an  incumbrance,  entitling  an  Individual  to  refuse  to  take  the 
land  under  the  contract  of  the  city  to  give  him  "good  title  and,  posses- 
sion." 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  48,  Vendor  and  Pur- 
chaser, I  2S6.} 

Action  by  Edward  B.  Pryor  and  others,  individually  and  as  trus- 
tees, against  the  city  of  Buffalo.   Judgment  for  plaintiffs. 

Moot,  Sprague,  Brownell  &  Marcy,  for  plaintiffs. 

Louis  K.  Desbecker  and  Samuel  F.  Moran,  for  defendant 


PRYOR  et  al.  V.  CITT  OF  BUFFALO. 
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MARCUS,  J.  The  deed  given  by  the  city  of  Buffalo  to  the  plain- 
tiffs contains  no  covenants  of  title  or  quiet  possession  against  incum- 
brances. It  does  contain  an  agreemmt  providing  for  reconveyance 
and  return  of  the  purchase  money  in  case  of  failure  to  g^ve  good  title 
and  possessicKi.  No  point  seems  necessary  to  discuss,  otiier  than  the 
effect  of  this  ^remient. 

The  plaintiff  contend,  as  a  basis  for  their  claim,  that  the  city  of 
Buffalo  should  be  compelled  to  accept  a  reconveyance  of  the  property 
in  question  on  account  of  the  provision  contained  in  the  deed  as  fel- 
lows: 

"It  Is  mutually  agreed  and  nnderetood  that,  In  case  the  party  of  the  flrst 
part  [ctty  of  Buffalo]  shall  not  give  good  title  and  possession  to  the  whole 
or  any  part  of  the  premises,  and  of  and  to  the  r^its  and  prlvllegea  herein 
set  forth,  then  within  twelve  months  from  the  date  hereof  the  parties  of  the 
second  part,  upon  a  reconveyance  of  said  premises,  •  •  •  shall  receive  the 
entire  purchase  price.  •   •  • " 

The  tracks  of  the  New  York  Central  &  Huds(Mi  River  Railroad 
and  its  predecessors  in  interest  occupied  a  portion  of  the  premises 
conveyed  for  upwards  of  50  years.  At  the  time  of  the  delivery  of 
the  deed  by  the  city  to  the  plaintiffs  it  was  known  by  both  parties  that 
a  right  of  way  existed  and  was  in  use  by  the  New  York  Central  & 
Hudson  River  Railroad.  What  legal  rights  the  railroad  had  in  cross- 
ing the  canal  seem  to  have  been  a  matter  of  doubt  and  uncertainty  to 
all  parties  interested,  other  than  the  railroad  itself,  which  strenuously 
insisted  on  its  vested  rights,  and  at  all  times  during  the  negotiations 
which  led  to  the  sale  served  notice  to  that  effect  upon  the  city  au- 
thorities. 

We  start,  then,  upon  this  inquiry,  with  the  knowledge  of  both  par- 
ties to  the  deed  of  the  existence  of  the  New  York  Central  tracks  over 
the  canal  admitted,  and  the  same  knowledge  at  the  time  negotiations 
for  its  purchase  were  commenced.  The  existence  of  a  right  of  way  of 
a  railroad  over  the  premises  in  question  is  such  an  easement  as  inter- 
feres with  both  title  and  possession.  Does  the  fact  that  the  plaintiffs 
knew  at  the  time  they  accepted  the  deed  of  the  existence  of  such  right 
of  way  affect  their  contention?  Must  they  be  presumed  to  have  made 
the  purchase  in  reference  thereto?  Did  they  waive  any  rights  thev 
might  have  had  to  reject  the  title  when  they  accepted  tiie  deed  with 
knowledge  of  the  existence  of  the  incumbrance? 

The  city  earnestly  contends  that  the  agreement  to  accept  a  recon- 
veyance and  return  the  purchase  money,  if  it  shall  not  give  "good  title 
and  possession,"  is  a  conditional  agreement,  which  is  to  become  opera- 
tive only  on  the  happening  of  a  subsequent  event,  or  the  ascertain- 
ment of  something  undetermined  at  the  time  of  its  execution,  and 
that  it  in  no  way  relates  to  a  defect  in  title  which  was  known  to  the 
parties  at  the  time  the  deed  was  executed ;  further,  that  the  agreement 
to  refund  becomes  senseless  if  it  is  made  to  refer  to  a  known  defect, 
while  as  to  unknown  defects  and  incumbrances  which  the  purchaser 
shall  learn  exist  in  the  title  intermediate  the  accepting  of  the  deed  and 
the  time  fixed  for  reconveyance  it  makes  the  agreement  clear  and 
forceful ;  in  other  words,  that  the  agreement  was  not  intended  to  cover 
laiown  incumbrances.  It  is  further  urged  that  the  agreement  does  not 
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provide  that,  if  the  city  shall  not  give  "good  title  and  possession"  with- 
in a  year,  the  purchaser  shall  be  entitled  to  the  purchase  price;  but 
that,  if  the  city  shall  not  give  "good  title  and  possession/'  then  within 
a  year  the  purchasers  may  reconvey.  This  is  construed  by  the  city 
to  mean  that  if  the  city  shall  not  by  its  deed,  and  at  the  time  of  living 
llie  deed,  give  and  convey  to  the  purchasers  a  good  title,  the  purchas- 
ers might  inform  themselves  as  to  the  nature  of  the  title  and  deter- 
mine whether  or  not  they  shall  retain  the  property,  and  in  the  mean- 
time no  duly  of  any  kind  with  reference  to  the  title  rested  upon  tiie 


The  evidence  clearly  shows  that  all  parties  other  than  the  railroad 
company  regarded  the  tracks  as  an  unlawful  encroachment;  but  how- 
ever it  may  have  been  regarded  can  in  no  way  control  ^e  force  and 
effect  of  the  plain  terms  of  the  deed.  The  fact  that  the  plaintiffs  knew, 
at  the  time  of  the  delivery  of  the  deed,  of  the  existence  of  the  right 
of  way,  does  not  alter,  diminish,  or  nullify  the  provisions  of  the  deed 
allowing  them  to  reconvey  in  the  event  the  city  failed  to  give  "good 
title  and  possession";  for  it  was  because  of  plaintiff's  knowled^  of 
the  »cistence  of  the  incumbrance  that  it  must  be  presumed  they  took 
the  agreement  ^fainst  it,  expecting  to  have  it  removed  or  to  be  pro- 
tected against  the  same.  It  was  likely  inserted  in  the  deed  because 
tht  New  York  Central  was  claiming  vested  rights.  The  mayor  de- 
plored the  change  in  his  communication  in  which  the  sale  was  ap- 
proved— ^providing  that,  in  case  the  city  "shall  not  give  good  title  and 
possession"  to  the  whole  and  every  part  of  the  premises,  then  within 
12  months  the  plaintiffs,  upon  a  reconveyance,  should  receive  the 
entire  purchase  price,  with  interest — and  stated  he  could  see  no  "good 
reason  why  any  agreement  should  have  been  made  to  pay  them  their 
money  in  any  event."  These  conditions,  no  doubt,  were  further  in- 
sisted on  by  the  purchasers  because  the  city  itself  modified  its  orig- 
inal advertisement  or  offer,  after  acceptance,  so  that  the  purchasers 
should  bear  all  consequential  damages  resulting  from  changes  in  grade 
crossing  structures.  It  was  then  that  the  "good  title  and  possession" 
clause  came  into  existence  if  the  purchasers  would  complete  the  pur- 
chase upon  the  new  terms  pressed  by  the  city,  and  that  they  might 
reconvey  and  receive  back  the  purchase  price  if  the  city  failed,  for  the 
purchasers  originally  bid  $901,000  for  a  quitclaim  deed  containing  no 
condition  for  the  return  of  the  money  on  account  of  the  failure  of  title 
or  otherwise.  But,  whatever  may  have  been  the  reasons  for  giving  the 
"good  title  and  possession"  agreement,  the  deed  contained  the  agree- 
ment, and  the  plaintiffs  had  a  right  to  rely  upon  it.  It  was  the  duty 
of  tlje  city  to  specially  except  the  easement  from  the  operation  of  the 
deed,  instead  of  agreeing  to  give  "good  title  and  possession  to  the 
whole  or  any  part  of  the  premises,"  if  it  did  not  intend  to  remove  it. 
The  city  advertised  to  sell,  "free  and  clear  of  all  liens  and  incum- 
brances." That  was  the  effect  of  the  agreement,  notwithstanding  the 
knowledge  of  the  existence  of  the  right  of  way  by  both  parties  to  the 
deed.  By  the  terms  of  the  agreement  contained  in  the  deed  the  plain- 
tiffs are  entitled  to  "good  title  and  possession,"  which  means  a  title 
valid  in  fact,  which  Uits  is  not,  unce  the  tracks  affect  not  only  the 
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physical  condition  of  the  land,  but  affect  and  impair  the  title  as  well. 

That  12  months  were  allowed  in  which  to  perfect  title  shows  that 
something  was  to  be  done,  or  something  left  undone,  that  was  known 
to  both  parties  to  the  contract;  otherwise,  the  agreement  providii^ 
for  reconveyance  and  return  of  purchase  money  in  case  of  failure  to 
give  "good  title  and  possession"  is  meaningless.  The  city  was  to  do 
something  in  the  12  months.  If  it  is  said  the  plaintiffs  were  to  do 
something,  that  would  contradict  the  terms  of  the  agreement  con- 
tained in  the  deed.  The  effect  of  the  agreement  in  the  deed  was  to 
keep  good  for  the  period  of  12  months  the  right  of  the  purchasers  to 
reject  the  property  for  defects  in  title  or  possession,  notwithstanding 
the  passing  of  the  title  and  payment  of  the  money.  By  the  terms  of 
the  same  deed  it  was  agreed  that,  if  such  an  event  occurred,  the  plain- 
tiffs should  have  their  money  returned  upon  a  reconveyance  of  the 
property.  The  occupation  of  a  portion  of  the  premises  by  the  New 
York  Central  under  legislative  authority  constitutes  such  a  material 
defect  in  title  and  failure  to  give  possession  as  entitles  the  plaintiffs 
to  a  return  of  the  purchase  money  under  the  terms  of  the  deed.  Any 
question  r^;arding  waiver  by  acceptance  of  the  deed  is  entirely  pro- 
tected by  the  terms  of  the  agreement  contained  therein.  It  is  true 
there  are  no  covenants  in  the  deed ;  but  there  is  an  agreement  or  con- 
tract that  "good  title  and  possession"  should  be  given  purchasers. 
This  agreement  means  something  or  nothing.  The  plaintiffs  paid 
$901,000  for  "good  title  and  possession"  to  the  whole  and  every  part 
of  the  premises.  They  did  not  get  what  it  was  agreed  they  should 
have. 

The  constitutional  provision  referring  to  canals,  that  the  Legislature 
"shall  not  sell,  lease  or  otherwise  dispose,"  is  of  no  importance  or 
consequence  whatever  in  the  determination  of  the  question  involved 
in  this  case.  The  construction  and  operation  of  a  railroad  across  a 
canal  may  not  injuriously  affect  in  any  way  the  free  and  unobstructed 
use  of  it  for  the  purposes  of  navigation  and  transportation.  There  is 
no  inconsistency  or  incompatibility  between  the  two  public  uses.  Both 
may  well  co-exist  and  be  exercised  at  the  same  time.  The  power  of 
the  Legislature  to  authorize  the  construction  of  railroads  over  canals 
has  never  been  questioned,  no  more  so  than  the  power  to  grant  rights 
to  cross  navigable  rivers  or  other  streams  or  ordinary  highways.  The 
Legi^ture  has  never  disturbed  the  New  York  Central  in  the  full 
possession  and  enjoyment  of  its  rights  to  cross  the  canal.  The  au- 
thority which  granted  it  has  never  revoked  it,  and  the  conveyance 
by  the  state  to  the  city  never  operated  as  an  implied  revocation.  The 
conveyance  was  subject  to  whatever  rights  the  Legislature  had  con- 
ferred or  vested  in  the  railroad  company  and  which  existed  at  the 
time  the  city  received  the  title.  The  filling  up  of  the  ditch  and  the 
abandonment  of  the  canal  did  not  operate  as  a  revocation  of  the  rights 
of  the  railroad  c(»npany;  for  the  road  had  the  same  rights  it  pos- 
sessed, whether  the  canal  was  filled  up  by  the  state  or  the  city.  In 
its  conveyance  to  the  city  the  state  merely  transferred  its  legal  title 
to  the  lands,  subject  to  the  rights  or  burdens  granted  or  imposed 
by  itself. 
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Here,  then,  is  a  public  canal.  The  Legislature  granted  the  franchise 
of  a  right  of  way  across  it,  and  then  abandoned  the  canal  and  con- 
veyed it  to  a  municipality.  The  state  never  attempted  to  revoke,  alter, 
or  modify  the  franchise  in  any  way,  but  left  it  in  full  force  and  opera- 
tion, unimpaired.  The  city  entered  into  a  contract  to  sell  the  land, 
and  to  give  "good  title  and  possession,"  free  and  clear  of  all  incum- 
brances. The  city  expressly  contracted  to  convey  free  of  incumbran- 
ces, and,  as  the  right  of  way  is  clearly  an  incumbrance,  the  plaintiffs 
under  their  contract  are  entitled  to  refuse  to  take  the  land. 

A  reference  may  be  had  to  determine  what,  if  any,  damage  has  come 
to  the  lands  durinp^  the  occupation  of  the  same  by  the  plaintiffs,  and 
to  any  other  question  of  damage  that  defendants  desire  to  urge;  same 
to  be  settled  by  the  court. 


(128  App.  Dlv.  51.) 

RTAN  T.  BENJAMIN  et  aL 
(Snpreme  Court,  Appellate  Division,  TUrd  D^rtment   Septonber  17.  190&) 
1.  AonoN  — Stat  of  Fbooeedinos  —  Anothxb  Acnos  FiNpinta— Idehtxtt  or 

ISBDES. 

In  partition  by  heirs  of  decedent's  real  estate,  defaidant  alleged  title  In 
himself  to  one  of  the  tracts  under  a  deed  to  him  before  decedent's  death, 
and  also  alleged  the  Insuffldency  of  the  personal  property  to  pay  de- 
cedent's debts;  both  allegations  being  denied.  Defendaat  as  a  creditor 
had  a  proceeding  pending  In  the  Surrogate's  Court  to  sell  certain  of  de- 
cedent's real  estate  to  pay  his  debts.  Bcld,  that  an  order  was  Improperly 
granted  staying  the  surrogate's  proceeding  until  the  determination  of  the 
partition  suit,  on  the  ground  of  Identity  of  tbe  issues ;  the  main  issue  in 
the  surrogate's  iHvceeding  being  the  deficiency  of  the  personal  estate 
to  pay  debts,  which  was  irreleront  in  the  partltl<m  suit;  notwithstanding 
the  allegations  as  to  insufficiency,  as  Code  Civ.  Proc.  {  1538,  requires  the 
proceeds  of  the  partition  sale  to  be  deposited  with  the  county  treasurer 
to  await  the  issue  of  the  surrogate's  invceedlng,  and  the  ownership  of  the 
tract  claimed  by  defendant  under  decedent* a  deed  not  being  in  Issue  in  tbe 
aom^te's  proceeding. 

Z  Sake. 

Heirs  sued  for  partition  of  two  tracts  of  Intestate's  realty.  Joining  as 
defendant  one  claiming  another  tract  under  a  conveyance  from  Intestate, 
and  moved  to  stay  a  proceeding  by  such  defendant  in  the  Surrogate's 
Court  to  sell  certain  of  Intestate's  realty  to  satisfy  his  debts,  because  of 
the  insuffldency  of  the  personal  estate.  Defendant  also  moved  to  stay  the 
partition  suit  until  the  determination  of  the  creditors'  proceeding,  on  the 
ground  that  the  costs  In  the  partition  would  exhaust  the  real  estate. 
Held  that,  since  costs  In  partition  are  In  the  court's  discretion,  and  the 
court  may  require,  under  Code  Civ.  Froc.  i  1638,  tiiat  the  proceeds  of 
the  partition  sale  be  deposited  with  the  county  treasurer  unimpaired, 
creditors  would  be  protected  without  staying  the  partition  suit  until  the 
determination  of  the  alleged  deficiency  of  the  personal  estate  in  the  sur- 
rogate's proceeding,  and  hence  the  partition  suit  need  not  be  stayed. 

Kell<^,  J.,  dissenting. 

Appeal  from  Trial  Term.  Cortland  County. 

Action  by  Ursula  "A.  Ryan  against  Elizabeth  E.  Benjamin,  im- 
pleaded with  others.  From  an  order  denying  a  motion  to  stay  pro- 
ceedings in  this  action,  and  granting  plaintiff's  motion  to  stay  cred- 
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iters'  pFoceeduigs  in  the  Surrogate's  Court,  defendant  Benjamin  ap- 
peals. Order  affirmed,  as  modified. 

Upon  the  24th  of  February,  1906,  Elijah  H.  Benjamin  died.  At  hla  death 
he  was  the  owner  of  certain  perscmal  property,  which  was  appraised  at  fl62 
oTsr  and  aboT«  the  statatory  exemptiui,  and  of  two  i^eces  of  real  estate  of 
the  valne  of  about  9800.  Smne  three  years  prior  to  his  death  he  had  ere- 
cuted  a  deed  to  the  defendant  Benjamin,  which  was  delivered  in  escrow  to 
Laura  ^ood,  to  be  deUvered  to  the  defendant  In  case  the  said  decedent  died 
before  the  said  defendant.  After  the  death  of  the  said  Elijah  Benjamin  the 
deed  was  delivered  to  the  defendant  Benjamin  and  was  duly  recorded.  The 
papers  show  that  the  indebtedness  of  the  estate  amounts  to  about  $650.  Elijah 
Btnijamln  left  him  surviving  his  widow,  Elizabeth  Benjamin,  who  was  ap- 
pointed administratrix  of  the  estate,  and  two  daughters — one,  Ursula  A.  Ryan, 
this  plalntlfl ;  and  another,  Laora  Rood,  one  of  &e  defendants. 

Vpoa  the  29th  of  May,  1906.  tills  action  wu  brong^t  by  Urania  A.  Ryan 
against  the  defendant  Benjamin  and  others  to  partition  the  real  estate  of  the 
decedent  That  action  sought  to  partition  both  the  real  estate  that  was  con- 
fessedly the  real  estate  of  the  decedent  at  his  death  and  also  the  real  estate 
a  deed  of  which  had  been  executed  to  the  defendant  prior  to  the  death  of  the 
decedent  In  that  action  the  defendant  Benjamin  appeared  and  asserted  h^ 
title  to  the  property  included  In  the  deeds  aforesaid,  and  also  alleged  that 
tlie  personal  property  was  not  sufficient  to  pay  the  ddtts.  The  idaintiff  an- 
swered,  daiytng  the  title  of  the  defendant  In  the  said  proi^erty,  and  also  al- 
leging that  the  personal  property  was  auffldent  to  pay  the  deht& 

Two  motions  were  then  made — one  by  the  defendant  to  stay  the  proceedings 
in  this  action  until  the  determination  of  the  proceeding  In  Surrogate's  Court ; 
another  by  the  plaintiff  to  stay  the  defendant  from  proceeding  in  Surrogate's 
Court  until  the  hearing  and  determination  of  this  action.  These  motions 
were  argued  together,  and  resulted  in  one  order,  which  denied  the  defendant's 
motion  to  stay  the  plalntUTa  proceeding  and  granted  the  plaintiff's  motion  to 
stay  the  dofmdanfs  proceeding  before  the  surrogate  of  Choiango  county  nntU 
the  hearing  and  determination  of  this  action.  From  that  or^  the  defend- 
ant has  tiere  appealed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 

COCHRANE,  and  SEWEIX,  JJ. 

H.  D.  Preston  (Rowland  L.  Davis,  of  counsel),  for  appellant. 
W.  £.  Burdick  (M.  H.  Kiley,  of  counsel),  for  respondent 

SMITH,  P.  J.  The  learned  justice  at  Special  Term  has  grranted  the 
plaintiff's  motion  to  stay  the  proceeding  in  Surrogate's  Court  on  the 
ground  that  the  issues  presented  in  that  .proceeding  could  all  be  dis- 
posed of  in  the  trial  of  this  action,  and,  as  this  action  was  first  brought, 
such  issue  should  be  there  tried  and  determined.  We  cannot  agree 
with  this  conclusion.  The  main  issue  presented  in  the  proceeding 
in  Surrogate's  Court  is  as  to  the  deficiency  of  personal  assets  to  pay 
the  decedent's  debts.  This  issue  is  wholly  irrelevant  to  the  partition 
action,  inasmuch  as  the  proceeds  of  the  sale  must  be  deposited  with 
the  treasurer  of  the  county  to  await  the  issue  of  the  proceeding  in 
Surrogate's  Court.  Code  Civ.  Proc.  §  1538.  The  fact  that  the  de- 
fendant has  alleged  the  insufficiency  of  personal  assets,  and  that  has 
been  denied  by  the  plaintiff  in  her  reply,  does  not  make  relevant  an 
otherwise  irrelevant  issue.  Nor  is  there  any  issue  in  that  proceeding 
as  to  whether  decedent  died  seised  of  the  real  estate  claimed  by  the 
defendant  Benjamin.  The  requirement  of  the  Code  of  Civil  Proce- 
dure that  the  petition  in  that  proceeding  describe  all  of  the  proper^ 
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owned  by  decedent  at  his  death  is  mainly  for  the  purpose  of  enabling 
the  surrogate  to  determine  what  parcels  shall  be  first  sold.  It  may  be 
that  a  creditor  could  raise  the  issue  that  decedent  owned  other  real 
property  at  his  death,  if  the  property  sought  to  be  sold  were  insuf- 
ficient to  pay  the  debts.  But  such  an  issue  could  not  be  raised  by 
an  heir,  who  has  no  legal  interest  that  the  debts  of  the  intestate  he 
paid,  or  no  right  to  have  such  other  property  first  sold.  No  decree, 
therefore,  in  that  proceeding  could  bind  plaintiff  in  this  action  as  to 
the  ownership  of  the  real  property  in  dispute. 

Defendant  Benjamin  shows  more  reason  in  her  application  for  a 
stay  in  this  action.  Her  position  is  that  this  partition  action  will  be 
contested  and  a  large  bill  of  costs  incurred,  which  if  defendant  suc- 
ceeds will  be  char|^  upon  the  two  small  pieces  of  real  estate  that 
were  concededly  owned  by  decedent  at  his  death;  that  such  costs 
will  consume  the  value  of  this  real  estate ;  and  that  nothing  will  be 
left  to  the  creditors,  who  are  entitled  to  this  real  estate  for  the  pay- 
ment of  their  debts  before  the  litigants  for  the  payment  of  their  costs. 
This  contention  seems  to  us  reasonable  and  just.  If  the  plaintiff  would 
contest  with  the  defendant  Benjamin  the  title  to  the  property  claimed 
to  have  been  deeded  by  the  decedent,  there  is  no  equitable  reason  why 
the  costs  of  such  a  contest  should  come  out  of  real  estate  which  ought 
more  equitably  to  be  affiled  to  the  payment  of  the  decedent's  debts. 
To  work  out  the  equity  of  the  creditors,  however,  it  is  not  necessary 
to  stay  plaintiffs  action.  The  costs  of  mis.  action  of  partition  are  in 
the  discretion  of  the  court,  and  the  trial  court  may  require  that  the 
proceeds  of  these  two  small  pieces  of  property  be  deposited  with  the 
treasurer  of  the  county,  under  section  1538  of  the  Code,  unimpaired 
by  the  costs  of  the  litigants  in  this  action.  Such  a  provision  in  the 
judgment  of  partition  would  give  full  protection  to  the  creditors  of 
the  estate.  The  order  should,  therefore,  be  modified  by  striking  there- 
from the  provision  for  a  stay  of  the  proceedings  in  the  Chenanpfo 
county  Surrogate's  Court,  and,  as  modified,  should  be  afilirmed,  with 
$10  costs  and  disbursements  to  the  appellant  as  against  the  plaintiff. 

Order  modified,  as  stated  in  opinion,  and,  as  so  modified,  affirmed, 
with  $10  costs  and  disbitrsements  to  the  appellant  as  against  the  plain- 
tiff. All  concur,  except  KELLOGG,  J.,  who  dissents  on  the  ground 
that  this  action  should  be  stayed. 


(Snpreme  Court,  Appellate  Division,  Ibtrd  Department  October  2,  1006.) 

L  Railboads— CBoasnra  AccniBsm-NKazjaEiicB— ImsBLOCKZiia  Swixob  ahd 
SioNAi.  Devices. 

Plaintiff,  In  an  action  against  a  railroad  company  and  a  street  railway 
company  for  death  of  ber  Intestate  from  collision  oi  a  railroad  train  with 
a  street  car,  may  not  give  evidence  ot  tbe  existence,  at  other  railroad  In- 
tersectlCHis  at  grade,  of  InterlocfeinK  switch  and  signal  devices,  by  the 
proper  operation  of  which  a  crossing  collision  la  impossible ;  the  crossing, 
though  on  a  highway,  tielng  within  the  yards  of  the  railroad  company, 
only  <me  of  Its  five  tracks  there  twlng  used  by  through  trains,  and  only 
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seven  or         trains  passing  over  It  dally,  while  the  otb«  tracks  were 

constantly  being  used  for  switching,  and  the  evidence  being  that  It  Is 
Impracticable  to  use  such  devices  in  railroad  yards,  because  they  w.onid 
congest  traffic  and  seriously  iutei-fere  \Yith  the  usefulness  of  the  yards  for 
switching  purposes,  and,  while  the  Interlocking  device  might  have  beoi 
Installed  between  the  main  track  and  the  street  railroad,  the  only  effect 
which  It  would  have  had  would  be  to  protect  against  a  small  fraction  of 
the  danger,  and  thereby  possibly  Increase  the  danger  of  collision  on  the 
other  tracks,  and  It  not  being  probable  that  the  board  of  railroad  com- 
mlselonera,  had  their  attmtl<m  been  called  to  the  situation,  would  have  di- 
rected the  erection  of  such  devices  under  section  36  of  the  railroad  law 
(lAws  1880,  p.  1095,  c.  565.  as  amended  by  Laws  1886,     1174.  c  466). 

2.  Mabteb  and  Sebvari^Iitjubt— Fexlow  Sebvarts. 

One  statl<»ied  by  a  street  railway  company  at  n  railroad  crossing  to 
make  observations  and  signal  the  motormen  when  the  railroad  tracks  were 
clear,  the  rules  of  the  street  railway  company  requiring  Its  cars  to  wait 
for  such  signals,  on  rec^vlng  which  they  ml^t  proceed.  Is  not  a  vice 
principal,  but  the  fdlow  servant  of  motormen  and  conductors  of  the 
street  cars. 

8.  Bailboads— CBOSSiiro  Accident— Nboijoekob—Evidenoi. 

A  railroad  company,  In  an  action  against  It  for  collision  of  Its  trains 
at  8  crossing  with  a  street  car,  killing  the  street  car  conductor,  may 
show,  as  bearing  on  the  question  of  its  freedom  from  alleged  negligence 
In  approaching  the  crossing  at  a  high  speed  without  ample  warning,  an 
agreement  made  under  section  12  of  the  railroad  law  (I-<awB  1880.  p.  1067, 
a  5^,  as  amended  by  Iaws  1882,  p.  1882,  c.  676)  between  It  and  ttie  street 
railway  company  for  Intersectlcm  of  the  roads,  providing  that  It  shonld 
be  under  no  obligation  to  guard,  wani,  and  protect  at  the  crossing  the 
cars  and  employes  thereon  of  the  street  railway  company,  and  this,  though 
it  be  shown  that  the  street  railway  company  In  fact  employed  a  signal- 
man at  the  crossing;  the  railroad  company  being  entitled  to  show  that  It 
was  not  relying  on  a  mere  gratuitous  precaution,  but  on  an  agreement 
whereby  the  street  railway  company  was  obliged  to  take  such  iffecaution. 
Smith.  P.  J.,  and  Kellogg,  J.,  dissenting  In  part. 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  Mary  A.  Cox,  administratrix  of  James  D.  Cox,  deceased, 
against  the  Delaware  &  Hudson  Company  and  the  United  Traction 
Company.  From  so  much  of  the  judgment  as  dismissed  the  complaint 
as  to  the  United  Traction  Company,  plaintiff  appeals;  and  from  so 
much  of  the  judgment  as  awarded  damages  on  a  verdict  against  the 
Delaware  &  Hudson  Company,  and  from  an  order  denying  a  motion 
for  new  trial  on  the  minutes,  said  Delaware  and  Hudson  Company 
appeals.  Affirmed  as  to  the  United  Traction  Company;  reversed,  and 
new  trial  granted,      to  the  Delaware  &  Hudson  Company. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Thomas  S.  Fagan,  for  appellant  Cox. 

Lewis  E.  Carr,  for  appellant  Delaware  &  Hudson  Co. 

John  E.  MacLean,  for  respondent. 

COCHRANE,  J.  This  is  an  action  to  recover  damages  for  the 
negligent  killing  of  the  plaintiff's  intestate.  The  defendant  the  Dela- 
ware &  Hudson  Company  operates  a  steam  railroad  extending  north- 
erly and  southerly  through  the  village  of  Green  Island.  Its  tracks, 
five  in  number,  are  crossed  in  that  village  at  right  angles  and  at 
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grade  by  a  single,  track  of  the  defendant  United  Traction  Company, 
which  operates  an  electric  street  surface  railroad.  Seventy-four  feet 
westerly  of  this  crossing  is  another  crossing,  but  that  seems  to  have 
no  bearing  on  the  questions  involved  herein.  Deceased  was  a  con- 
ductor in  charge  of  one  of  the  cars  of  the  United  Traction  Company, 
and  was  killed  in  a  collision  between  such  car  while  proceeding  east- 
erly and  crossing  the  tracks  of  the  steam  railroad  company  and  a 
train  of  said  company  whicli  was  proceeding  southerly. 

The  rules  of  the  electric  company  required  its  cars  to  stop  before 
crossing  the  steam  railroad.  A  sig^nalman  was  employed  by  said  com- 
pany at  the  place  in  question,  whose  duty  it  was  to  go  on  the  tracks 
of  the  steam  railroad  and  from  that  point  of  view  to  signal  the  motor- 
man  if  it  was  safe  to  cross,  and  the  latter  was  by  rule  prohibited  from 
starting  his  car  until  he  received  such  signal.  These  requirements 
seem  to  have  been  complied  with  at  the  time  of  the  accident.  The 
electric  car  came  to  a  full  stop.  The  signalman  went  forward  to  the 
main  track  of  the  steam  railroad,  and  was  seen  to  look  in  both  direc- 
tions and  signal  to  the  motorman.  The  latter  signaled  the  con- 
ductor, who  was  on  the  rear  platform  of  his  car,  and,  receiving  from 
him  an  answering  signal,  the  meaning  of  which  was  that  the  car  at 
his  end  was  in  readiness  to  proceed,  the  motorman  advanced,  and 
when  directly  on  the  crossing  heard  the  shriek  of  the  approaching 
train,  and  the  collision  occurr«l. 

At  the  easterly  side  of  this  crossing  was  a  gate,  operated  by  a 
towerman  in  the  employ  of  the  steam  railroad  company,  and  who  was 
stationed  in  a  tower  about  10  feet  north  of  the  electric  road  and  on 
the  westerly  side  of  the  steam  road.  The  electric  road  at  this  place 
is  on  a  public  highway,  and  the  operation  of  this  gate  seems  to  have 
been  for  the  protection  of  the  public  using  the  highway.  A  short 
distance  north  of  the  tower  were  locomotives  standing  on  the  "tracks 
of  the  steam  railroad  and  emitting  steam.  The  towerman  testified  that 
because  of  the  steam  obscuring  the  track  he  was  unable  to  see,  and 
that  he  did  not  see  or  hear  the  approaching  train  until  it  was  about 
opposite  the  tower.  There  were  also  freight  cars  standing  north  of 
the  locomotives.  The  motorman  also  testified  that  no  warning  was 
given  by  bell  or  whistle  until  he  was  on  the  crossing,  and  that  until 
then,  because  of  the  obstructions,  he  was  unable  to  see  the  approach- 
ing train.  When  the  electric  car  stopped  before  the  crossing  the 
gate  on  the  opposite  side  of  the  crossing  was  down.  The  motorman 
testified  that  it  was  raised  before  he  started  his  car.  The  towerman 
testified  that  he  did  not  raise  the  gate  until  the  electric  car  had  start- 
ed, when  he  raised  the  gate  to  permit  the  car  to  cross.  The  signal- 
man was  not  called  as  a  witness. 

It  seems  probable  from  the  testimony  that  because  of  the  steam  from 
the  locomotives  standing  on  the  tracks  he  did  not  see  the  approaching 
train,  and  without  waiting  for  the  steam  to  pass  away  improperly 
signaled  the  motorman  to  proceed.  Evidence  was  adduced  of  the  ex- 
istence in  other  places  of  interlocking  switch  and  signal  devices  at 
points  where  railroads  intersect  at  grade.  By  such  a  device,  properly 
operated,  it  is  impossible  for  a  collision  to  occur  at  railroad  intersec- 
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tions.  The  plaintiff  contended  at  the  trial  that  it  was  the  duty  of  these 
defendants  to  have  established  such  a  system,  and  that  if  such  system 
had  been  established  the  accident  would  not  have  occurred.  The 
learned  trial  justice,  after  the  evidence  had  been  received,  struck  it 
out  and  dismissed  the  complaint  as  to  the  defendant  United  Traction 
Company  at  the  conclusion  of  plaintifFs  evidence. 

As  I  understand  the  evidence  of  plaintiff's  witnesses  on  the  subject 
of  these  interlocking  switch  and  signal  devices,  they  concur  in  saying 
that  it  is  impracticable  to  use  such  devices  in  railroad  yards,  for  the 
reason  that  they  would  congest  traffic  and  seriously  interfere  with 
the  usefulness  of  the  yards  for  switching  purposes.  Although  the 
electric  railroad  at  the  point  in  question  was  on  a  public  highway, 
nevertheless  the  crossing  was  well  within  the  limits  of  one  of  the 
yards  of  the  steam  railroad  company.  Only  one  of  the  five  tracks 
of  the  latter  road  was  a  main  track  on  which  through  trains  traveled. 
All  the  others  were  used  for  switching  and  storing  cars.  It  is  true 
that  this  interlocking  device  might  have  been  installed  between  the 
main  track  and  the  electric  road,  and  that  the  collision  occurred  on 
the  main  track.  It  appears,  however,  that  only  seven  or  eight  trains 
passed  durii^  the  daytime  over  the  main  trade,  while  over  the  other 
tracks  locomotives  and  trains  were  almost  continuously  switching  and 
moving.  It  hardly  seems,  therefore,  that  these  defendants  were  re- 
quired to  establish  a  system  the  only  effect  of  which  would  be  to  pro- 
tect the  crossing  against  a  small  fractional  part  of  the  danger,  and 
thereby  possibly  to  increase  the  danger  of  collision  on  all  the  tracks 
except  the  main  track.  Nor  is  it  probable,  under  the  evidence  here 
presented,  that  the  board  of  railroad  conmissioners,  had  their  atten- 
tion been  called  to  the  situation,  would  have  directed  the  erection  of 
such  devices  under  section  36  of  the  railroad  law  (I«aws  1890,  p.  1095, 
c.  565,  as  amended  by  Laws  1898,  p.  1174,  c.  466).  We  need  not, 
therefore,  consider  further  whether  it  was  the  duty  of  the  United 
Traction  Company  to  invoke  the  aid  of  that  section  for  the  purpose 
of  compelling  co-operation  or  concerted  action  by  its  codefendant  with 
a  view  to  the  erection  of  these  devices.  Obviously  neither  defendant 
could  erect  such  devices  wiUiout  the  consent  or  co-operation  of  the 
other,  even  if  sudi  devices  were  practicable  at  an  intersection  within 
a  railroad  yard. 

Plaintiff  requested  to  go  to  the  jury  as  to  the  United  Traction  Com- 
pany on  the  sole  grounds  that  the  signalman  was  the  vice  principal 
or  alter  ego  of  said  defendant,  or  under  the  employer's  liability  act 
exercised  the  functions  of  a  superintendent  in  signaling  the  motorman. 
The  signalman  did  not  in  any  proper  sense  exercise  control  or  supervi- 
sion over  the  motorman,  nor  was  he  vested  with  discretion  in  direct- 
ing him  when  to  proceed  with  his  car,  nor  did  he  have  power  to  vary 
or  control  the  conduct  or  action  of  the  motorman.  The  signal  meant 
merely  that  the  signalman  saw  no  danger,  and  the  motorman  under 
the  rule  was  then  not  required,  but  permitted,  to  proceed  with  his  car 
not  in  obedience  to  the  command  or  direction  of  the  signalman,  but  in 
obedience  to  the  commsuid  of  his  employer,  promulgated  to  him 
through  the  rule  above  mentioned  that  he  should  not  start  his  car 
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until  he  received  the  proper  signal  from  the  signalman.  The  duty 
of  observation  might  have  been  cast  solely  on  the  conductor  or  motor- 
man.  But  a  third  man  was  employed  to  make  observations  and  com- 
municate them  to  the  motorman.  That  was  the  extent  of  the  signal- 
man's duty.  His  functions  were  largely  mechanical,  and  not  material- 
ly different  from  those  which  are  performed  by  an  interlocking  switch 
and  signal  device,  or  some  other  appropriate  mechanical  device,  where 
such  exists.  The  signalman  was  clearly  a  fellow  servant  of  tiie  motor- 
man  and  of  the  deceased,  and  for  any  negligence  on  his  part  the 
United  Traction  Company  is  not  liable  herein.  The  complaint  as  to 
sudi  company  was  properly  dismissed. 

The  trial  justice  submitted  to  the  jury  the  question  of  negligence 
on  the  part  of  the  Delaware  &  Hudson  Company,  based  on  the  al- 
leged speed  of  its  train  and  the  absence  of  sufficient  and  timely  warn- 
ing. The  evidence  presented  a  question  for  the  consideration  of  the 
jury  as  -to  the  negligence  of  said  company.  Rulings  are  urged  as 
grounds  of  reversal.  Only  one  need  be  considered.  The  appellant 
company  offered  in  evidence  the  agreement  made  between  it  and  the 
United  Traction  Company  providing  for  the  intersection  of  the  roads 
in  question.  This  agreement  was  made  under  section  12  of  the  rail- 
road law  (Laws  1890,  p.  1087,  c.  565,  as  amended  by  Laws  1892,  p. 
1382,  c  676).  The  agreement  contained  a  provision  that  the  steam 
railroad  company  should  be  "under  no  obligation  to  guard,  warn,  and 
protect  the  cars  and  servants  employed  thereon"  of  the  electric  rail- 
road company  when  on  the  premises  of  the  steam  railroad  company, 
and  that  such  cars  and  servants  should  "at  all  times  proceed  thereover 
solely  at  their  own  risk."  This  agreement  was  excluded  on  objection 
of  the  plaintiff,  and  I  think  erroneously. 

A  party  charged  with  negligence  may  ordinarily  show  all  that  he 
has  done  to  avoid  the  accident.  He  may  show  all  the  circumstances 
bearing  thereon,  and  the  entire  situation.  This  a^eement  was  not 
signed  by  the  deceased,  nor  does  it  appear  that  he  was  aware  of  its 
existence,  and  it  was  not  conclusive  against  the  plaintiff.  But  the 
appellant  company  had  the  right  to  show  the  manner  of  doing  business 
at  that  crossing.  It  also  had  the  right  to  show  all  the  precautions  it 
had  taken  to  guard  against  accidents.  One  of  such  precautions  was 
to  make  an  agreement  with  the  intersecting  company,  the  effect  of 
which  was  to  cast  upon  the  latter  the  duty  of  warning  its  employes 
of  approaching  trains.  How  effective  such  precaution  was,  or  to 
what  extent  the  steam  railroad  company  was  justified  in  relying  there- 
on, were  questions  for  the  consideration  of  the  jury.  Had  the  Dela- 
ware &  Hudson  Company  employed  a  man  to  warn  the  cars  of  the 
electric  company  of  approaching  trains,  undoubtedly  it  could  show 
such  fact,  as  presenting  one  element  for  the  consideration  of  the  jury 
as  to  whether  it  had  taken  necessary  and  reasonable  precautions  to 
avoid  collision.  The  effect  of  the  agreement  excluded  by  the  court 
was  that  the  United  Traction  Company  was  to  give  such  warnings. 
The  latter  company  acted  on  such  agreement  by  employing  a  signal- 
man and  making  rules  requiring  its  cars  to  stop  before  crossing  and 
await  information  from  the  signalman. 
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It  does  not  entirely  meet  the  argument  that  it  appears  in  evidence 
that  the  electric  company  in  fact  made  rules  and  employed  a  signal- 
man. The  appellant  company  had  a  right  to  show  that  it  was  relying, 
not  merely  on  a  voluntary  or  gratuitous  precaution  on  the  part  of  the 
electric  company,  which  the  latter  company  might  or  might  not  ob- 
ser^'e,  but  on  an  agreement  whereby  the  latter  company  was  required 
to  take  such  precaution.  The  case  of  Connolly  v.  New  York  Cen- 
tral &  Hudson  River  Railroad  Company,  35  App.  Div.  609,  55  N. 
Y.  Supp.  118,  in  principle  applies  here.  There,  m  an  action  similar 
to  this,  it  was  held  reversible  error  to  exclude  a  contract  similar  to 
the  one  in  question  between  a  steam  railroad  company  and  an  inter- 
secting street  surface  railroad  company.  Under  the  charge  of  the 
court  this  appellant  company  has  been  found  guilty  of  negligence  in 
approaching  this  crossing  at  a  high  rate  of  speed  and  without  ample 
warning.  As  between  the  two  companies  it  was  by  agreement  relieved 
from  the  duty  of  giving  warning,  and  knowing,  as  it  did,  that  the 
other  company  was  under  such  agreement  taking  precautions  to  warn 
its  employes,  it  was  its  right  to  have  the  jury  consider  the  question  as 
to  how  far,  if  at  all,  because  of  such  agreement,  it  was  relieved  of 
such  duty. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, as  to  the  Delaware  &  Hudson  Company,  with  costs  to  said  com- 
pany against  the  plaintiff  to  abide  the  event ;  and  the  judgment  should 
be  affirmed  as  to  the  United  Traction  Company,  with  costs  to  said 
company  against  the  plaintiff.  AH  concur,  except  SMITH,  P.  J.,  who 
dissents  as  to  the  Delaware  &  Hudson  Co..  and  KELLOGG,  ].,  who 
dissents  as  to  both  defendants. 
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aOSSNTHAI«  et  al.  r,  FBI£Z>MAK  «t  iQ.  (two  cases). 
(Sapreme  Court,  Special  Term,  New  Torfc  Ooonty.   October  14,  1908.) 

1.  TBIAL— NOTICK— WXIVEB. 

Plalntur,  by  procuring  a  poatponemoit  of  trial  when  the  causes  first  ap- 
peared on  the  day  calendar,  waived  notice  of  trial  by  defendant  before 

obtalnii^  a  dismissal. 

2.  DlBMZSSAX.  AND  NONSUH^-OBDSB  or  DlSUIfiSAIr— FlNALITT. 

An  action  Is  finally  determined  authorizing  judgment,  where  an  applica- 
tion to  set  aside  a  dismissal  on  urialntUTs  default  has  been  denied  end  no 
appeal  has  l)een  taken  from  the  order,  though  there  may  not  have  been  a 
final  determination  of  the  rights  of  the  parties. 
8.  Lis  Pendkhs— Canokllation  or  Nonco— Bioht  to. 

The  Supreme  Court  will  not  cancel  notice  of  Us  pendens  (m  the  ground 
that  plaintiff  nnnecesaarlly  n^ects  to  proceed,  where  the  action  has  bem 
dismissed  on  plaintiff's  failure  to  appear,  and  nothing  remains  to  be  done 
but  to  enter  Judgment  on  the  dismissal ;  defendant's  remedy  being  to  ap- 
ply, under  Code  Glr.  Proc.  I  1674,  to  cancel  the  notice  after  ezptcatlon  of 
the  time  for  appeal  fr<»n  the  jud^nent 

Actions  by  Jacob  Rosenthal  and  another  s^ainst  Samuel  Friedman 
and  another.  Defendants  move  to  cancel  notice  of  lis  pendens.  Mo- 
tion denied,  with  leave. 

Jacob  M.  Leibner,  for  the  motion. 
Israel  M.  Lerner,  opposed. 

GIEGERICH,  J.  This  is  an  application  to  cancel  a  notice  of  lis 
pendens  on  the  ground  that  the  plaintiffs  have  unnecessarily  neglected 
to  proceed  in  these  acticms.  The  plaintiffs  filed  notes  of  issue  and  no- 
ticed the  causes  for  trial,  but  the  defendants  did  not  serve  any  cross- 
notices  of  trial.  These  causes  appeared  upon  the  day  calendar  of  Spe- 
cial Term,  Part  3,  on  April  26,  1907,  and  at  the  request  of  the  plain- 
tiffs' attorney  they  were  set  down  for  the  day  calendar  for  May  10th 
but  did  not  appear  on  the  day  calendar  until  May  24th,  when  the  ac- 
tions were  dismissed  on  motion  of  the  defendants'  attorney  upon  the 
failure  of  the  plaintiffs  to  appear.  The  plaintiffs,  in  January  of  the 
present  year,  moved  to  open  such  defaults  upon  the  ground,  among 
others,  tiiat  the  defendants  had  not  served  a  notice  of  trial,  but  the 
motion  was  denied.  No  appeal  was  taken  from  the  order  denying 
such  motion. 

The  defendants  did  not  enter  judgment  dismissing  the  action,  be- 
cause their  attorney,  as  well  as  the  attorney  for  the  plaintiffs,  was  of 
the  opinion  that  the  defendants  were  not  in  a  position  to  do  so, 
because  they  did  not  serve  a  notice  of  trial.  In  tiiis  they  are  clearly 
mistaken.  As  already  stated,  when  the  causes  appeared  for  the  first 
time  on  the  day  calendar,  the  plaintiffs'  attorney  procured  a  postpone- 
ment of  the  trial,  and  by  doing  so  waived  notice  of  trial.  Haberstich 
V.  Fischer,  6  Civ.  Proc.  R.  82;  Brady  v.  Martin  (City  Ct.  N.  Y.)  11 
N.  Y.  Supp.  4S4.  The' dismissal  of  the  actions  was  therefore  regular, 
and  since  the  application  to  set  aside  such  dismissal  has  been  denied, 
and  no  appeal  from  the  order  has  been  taken,  there  has  been  a  final 
determination  of  these  actions,  although  there  may  not  have  been  a 
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final  determination  of  the  rights  of  the  parties  as  they  may  be  present- 
ed in  other  actions.  14  Cyc.  391,  note,  citing  Leese  v.  Sherwood,  21 
Cal.  151,  164;  Tarvis  v.  American  Forcite  Powder  Mfg.  Co.,  93  App. 
Div.  234,  87  N.  Y.  Supp.  742.  In  this  view  there  was  nothing  fur- 
ther to  be  done  in  the  actions,  except  to  enter  judgment  upon  such 
dismissal.  The  plaintiffs  certainly  could  take  no  further  steps,  and, 
under  the  circumstances,  I  do  not  feel  warranted  in  canceling  the 
notice  of  pendency  of  action  for  unreasonably  neglecting  to  prosecute 
the  action. 

The  defendants,  however,  are  not  without  a  remedy.  Section  1674 
of  the  Code  of  Civil  Procedure  in  part  provides  that  after  an  action 
is  settled,  discontinued,  or  abated,  or  final  judgment  is  rendered  there- 
in against  the  party  filing  the  notice,  and  the  time  to  appeal  therefrom 
has  expired,  the  persons  aggrieved  may  apply  to  have  the  notice  of 
pendency  of  action  canceled.  Under  the  construction  given  to  these 
provisions  in  Jarvis  v.  American  Forcite  Powder  Mfg.  Co.,  supra,  the 
judgment,  when  entered  herein,  will  be  a  final  judgment,  and  upon  the 
expiration  of  the  time  to  appeal  therefrom  the  defendants  will  be 
entitled,  as  a  matter  of  right,  to  cancellaticm  of  the  lis  pendens. 

Motion  denied,  but  without  costs,  and  with  leave  to  renew  upon 
showing  compliance  with  the  provisions  of  the  statute  above  refer- 
red to. 


TERRY  et  aL  t.  FULLER  et  al. 
(Supreme  Oonrt,  Special  Term,  New  York  Comity.   October  IS,  190&) 

1.  MOBTOAOES— FOEEOLOSUBB— SUBPLUS— LlEKS. 

A  Judgment  being  a  Hen  on  land,  when  the  land  Is  sold  under  a  mort- 
gage It  becffimea  a  lien  on  the  snrplna  produced  by  the  sale,  and  Is  en- 
titled to  share  therein,  though  more  than  10  years  elapse  ttber  the  Judg- 
ment is  docketed  before  the  surplus  money  proceedings  are  commenced. 

2L  Same— Goass. 

The  successful  moving  party  only,  In  proceedings  to  obtain  the  surplus 
money  from  sale  of  land  under  a  mortgage,  Is  entitled  to  motion  costs  and 
diBbnraementa,  to  t>e  paid  out  of  the  fund. 

Action  by  John  T.  Terry  and  others  against  Charles  H.  Fuller  and 
others.   Motion  is  made  to  conform  a  referee's  report   Modified  and 

confirmed. 

Matthew  J.  Wheelehan,  for  the  motion. 
Peter  Mitchell,  opposed. 

GIEGERICH,  J.  The  only  exception  which  seems  to  require  con- 
sideration is  that  to  the  refusal  of  the  referee  to  find  that  the  defend- 
ant Fuller  is  entitled  to  share  in  the  surplus  by  reason  of  the  judg- 
ments which  he  held  by  assignment.  The  referee  held  that  the  ju<^- 
ments  were  liens  on  the  land  at  the  time  of  the  sale,  yet,  as  more  thaji 
10  years  had  elapsed  after  they  were  docketed  before  the  surplus 
money  proceeding  was  commenced,  they  had  then  ceased  to  be  liens 
on  the  fund;  and  he  cites  Nutt  v.  Cuming,  156  N.  Y.  309,  49  N.  E. 
880,  as  necessitating  that  conclusion.   I  do  not  think  that  case  is  in 


Digitized  by 


Sup.  Ct.) 


MORTON  V.  KKZFB. 


point.  It  was  there  held  that  a  judgment  must  be  a  lien  on  the  land 
at  the  time  of  the  sale  in  order  to  become  a  lien  on  the  surplus  pro- 
duced by  its  sale,  and  that  condition  is  fulfilled  in  the  present  case. 
This  would  lead  to  the  award  of  the  surplus  to  &e  defendant  Fuller, 
who,  the  referee  finds,  was  the  holder  by  assignment  of  judgments 
which  exceeded  in  amount  the  whole  surplus  realized  on  the  sale. 
But,  while  there  seems  to  have  been  sufficient  evidence  to  sustain  the 
referee's  finding  of  the  assignment  to  Fuller  of  the  judgment  for 
$277.73,  I  have  been  unable  to  find  any  evidence  whatever  in  the 
minutes  showing  or  tending  to  show  that  he  had  any  title  to  or  inter- 
est in  the  judgment  for  $102.63. 

As  I  think  the  conclusions  of  the  referee  were  otherwise  correct, 
his  findings  should  be  so  modified  as  to  award  payment  of  $277.73. 
with  interest  thereon  from  October  30,  1890,  to  the  defendant  Fuller, 
and  the  balance  of  the  surplus,  if  any,  to  John  M.  Pryse,  the  assignee 
of  Alexander  Lutz.  All  other  objections  should  be  overruled,  and  the 
report,  as  modified,  confirmed,  with  $10  costs  of  this  motion  and  dis- 
bursements to  the  moving  party  only,  to  be  paid  out  of  the  fund 
before  distribution.  See  Am.  Mort.  Co.  v.  Butler,  36  Misc.  Rep.  253, 
73  N.  Y.  Supp.  334. 

Settle  order  on  notice. 


(128  App.  mv.  94.) 

MORTON  T.  KNIPSL 
(Supreme  Court  Appellate  Divtilon,  Second  Department  Octobw  9,  1906.) 

X.  IdBEL  AND  SLAHDBB— FBIVIueKD  GOHHUSIOATIOirB— STAimilT  BT  POUCtt 

A  Btatemmt  made  by  a  police  captain  to  a  landlord  tliat  plaintiff's 
family  were  disorderly,  and  kept  a  disorderly  bonse  In  an  apartment  ratt- 
ed from  the  landlord  and  sltnated  In  the  captain's  precinct,  was  prima 
fade  prlTlleged  under  the  rule  tbat  a  conmranlcatlon  made  In  good  faith 
npon  any  subject  In  which  the  person  communicating  has  an  Interest  or 
a  duty  is  privileged,  If  made  to  one  haTing  a  correqK>ndlng  Interest  or 
duty,  tbongta  containing  matter  wbicti,  without  the  privilege,  would  be 
actionable  slander,  tibong^  the  duty  be  a  moral  or  social,  and  not  a  legal, 
one. 

[Ed.  Note.— For  cases  In  point,  see  CHit  Dig:  vOl.  82,  Ubel  and  Slander, 

SS  lao.  138-140.] 

2,  SAU— VOLUKTEEBED  IKFOBU ATION. 

That  information  claimed  to  be  irianderoos  is  volunteered  does  not  neces- 
sarily predude  application  of  the  principle  of  qualified  privilege. 

8.  Sauk— QuEBFioR  tob  Gouav. 

Whether  a  statement  sued  on  as  slandorons  was  tvlTlleged  is  a  anestlon 
for  the  court 

[Ed.  Note.— For  cases  In  point  see  Omt  Dig:  toL  82,  Llb61  and  Slander, 

i  862.] 
4.  Saue— Mazjck. 

Malice  Is  not  presumed  from  the  mere  utterance  of  slanderous  words, 
when  the  occasion  Is  one  of  prima  fade  priTllege ;  the  buhlen  being  upon 
him  spoken  of  to  show  that  the  speaker  acted  under  motives  other  tiian 
those  of  duty. 

6.  Sauk. 

Any  privilege  of  an  occasion  cm  wblch  alle^ng  slander  is  uttered  does 
not  protect  tne  making  Oie  communication  knowingly  or  carelessly  in  the 
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hearing  of  tliow  not  concerned,  or  using  stronger  language  than  la  neces- 
sary or  Jnstlfled. 

6.  SAHI^— IlTSTBUOtlOMB. 

The  statement  of  a  police  captain  to  plaintiff's  landlord  that  her  family 
were  disorderly  and  k«pt  a  disorderly  house,  if  Incidental  to  the  inyestl- 
gallon  of  an  alleged  crime,  was  prlTlleged. 

[Ed.  Note.— For  cases  Id  point,  see  Cent  Dig.  vol.  32,  Ubel  and  Slan- 
der, |  m] 

Appeal  from  Trial  Term,  Kings  County. 

Slander  action  by  Catherine  Morton  against  William  Knipe.  FFom 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial  de- 
fendant appeals.   Reversed,  and  a  new  trial  granted. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  MILLER.  JJ. 

Edward  H.  Wilson  (James  D.  Bell,  on  the  brief),  for  appellant. 
Robert  Stewart  (Ralph  G.  Barclay,  on  the  brief),  for  respondent 

JENKS,  J.  The  action  is  for  slander.  The  plaintiff  has  recovered 
a  judgment  for  $1,250  for  imputation  of  unchastity  involved  in  the 
statement  that  her  family  were  disorderly — were  keeping  a  disorderly 
house  in  an  apartment  of  a  tenement.  The  version  of  the  plaintiff  is 
that  the  slander  was  spoken  to  her  landlord  by  the  defendant,  then  a 
captain  of  police  over  the  precinct  wherein  these  premises  were  situate. 
The  proof  consists  of  testimony  by  the  plaintiff,  corroborated  in  part 
by  another  witness,  of  admissions  to  her  by  the  defendant  that  he  had 
said  the  slanderous  words,  coupled  with  a  reiteration  thereof.  The 
learned  court  instructed  the  jury  that  there  were  admissions  in  the 
answer  which  might  make  against  the  defendant.  The  defendant 
denied  that  he  had  ever  made  any  statement  to  the  effect  that  this 
family  was  disorderly,  or  kept  a  disorderly  house.  His  testimony  is 
that  he  had  received  complaint  against  the  disorderly  conduct  of 
certain  inmates  of  this  tenement,  that  he  went  to  the  landlord  and  in- 
formed her  of  the  complaint,  and  asked  her  permission  for  access  to 
and  passage  through  the  house,  so  that  he  might  investigate  into  the 
complaints. 

The  plaintiff's  version  presents  the  case  of  a  statement  made  to  a 
landlord  by  a  superior  police  officer  that  the  landlord's  house,  occupied 
by  the  plaintiff,  situate  within  the  officer's  precinct,  is  a  disorderly 
house.  I  think  that  the  occasion  of  this  communication  is  prima  facie 
privileged.  The  general  rule  is  stated  in  Byam  v.  Collins,  111  N.  Y. 
143, 19  N.  E.  W,  2  L.  R.  A.  189,  7  Am.  St  Rep.  726,  as  follows: 

"A  communication  made  bona  flde  npon  any  suhject-matter  In  which  the 
party  communicating  has  an  Interest,  or  In  reference  to  which  he  has  a  duty, 
Is  prlTll^ied.  If  made  to  a  person  bavhig  a  corresponding  interest  or  doty,  al- 
though It  contained  criminating  matter  wtaldk,  without  this  privilege,  would  be 
•  fllandetotn  and  actionable ;  and  this,  though  the  duty  be  not  a  legal  one^  but 
<uil7  a  moral  or  nodal  duty  ct  Imperfect  obligation." 


See,  too,  Coloney  v.  Farrow  6  App.  Div.  607,  39  N.  Y.  Supp.  460; 
Harwood  v.  Keech,  4  Hun  (N.  Y.)  389;  Bradley  v.  Heath,  12  Pick. 
(Mass.)  163,  22  Am.  Dec.  418. 
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I  think  that  such  an  officer  has  both  an  interest  and  a  duty  to  see  to 
it  that  no  house  within  his  precinct  should  be  kept  or  maintained  as  a 
disorderly  house,  and  that  tiiere  is  a  correspcmding  duty  cast  upon  the 
landlord.  It  is  not  necessary  to  rest  this  conclusion  upon  general  con- 
sideration of  the  public  morals  alone,  inasmuch  as  section  322  of  the 
Penal  Code  prescribes  that  the  keeping  of  a  disorderly  house  is  a  mis- 
demeanor, and  to  let  knowingly  a  house  for  such  purposes,  or  to  suffer 
it  to  be  thus  used,  is  likewise  a  misdemeanor.  The  view  of  the  learned 
court  was  that  the  duty  of  the  defendant  was  confined  to  procure  the 
arrest  of  the  offenders  and  to  bring  them  into  a  court  of  justice,  and 
that  therefore  he  had  no  duty  to  perform  in  the  direction  of  giving 
information  to  the  landlord.  But  the  duty  to  arrest  for  a  crime  is 
not  necessarily  exclusive  of  a  duty  to  inform  of  a  crime.  And  one 
whose  primary  or  principal  duty  is  to  apprehend  should  not  be  preclud- 
ed for  that  reason  from  the  plea  of  prima  facie  privilege  as  to  his 
statements.  If  this  tenement,  or  any  part  thereof,  was  used  for  im- 
moral purposes,  the  lease  to  the  disorderly  persons  wks  terminable  at 
the  pleasure  of  the  lessor,  who  could  thereupon  institute  summary  pro- 
ceedings against  them.  Title  3,  subc.  6,  c.  334,  p.  930,  of  the  I^ws 
of  1901. 

I  think  that  the  occasion  is  prima  fade  privileged  when  a  captain 
of  police  informs  a  landlord  that  his  tenement  is  a  di^derly  house ; 
nay,  I  think  that  the  defendant,  in  his  status  as  a  citizen,  might  make 
such  plea.  In  Liddle  v.  Hodges,  2  Bosw.  (N.  Y.)  537,  it  was  held, 
per  Woodruff,  J.,  for  the  court,  that  a  landlord  had  such  an  interest  in 
knowing  the  character  and  reputation  of  his  tenant  that  communica* 
tions  to  him  upon  the  character  of  his  tenants  were  privileged.  It  is 
true  that  in  that  case  there  was  inquinr  by  the  landlord,  but  tiie  rule  as 
laid  down  is  expressed  by  the  learned  judge  as  follows: 

"When  a  duty  to  the  public,  or  to  the  party  seeking  Information,  requires 
that  one  should  freely  impart  what  Information  he  has,  or  express  the  opinion 
hl8  obBerration  or  experience  has  enabled  hlin  to  form,  he  la  to  he  protected, 
unless  It  Is  shown  that  he  acted  In  bad  faith,  and  under  the  infinence  of 
malice." 

The  learned  court  seemed  to  draw  a  distinction  between  information 
sought  and  information  volunteered.  But  the  fact  that  the  information 
is  volunteered  does  not  necessarily  prevent  the  application  of  the  prin- 
ciple of  qualified  privilege.  Lewis  v.  Chapman,  16  N.  Y.  369 ;  Stuart 
V.  Bell,  2  L.  R.  Q.  B.  I^v.  341.  Whether  the  occasion  was  privileged 
was  a  question  tor  the  court  Sickles  v.  Kling,  60  App.  Div.  615,  69 
N.  Y.  Supp.  944,  and  authorities  cited;  Byam  v.  Collins,  supra. 

The  learned  court,  under  exception,  ruled  that  the  occasion  was  not 
tMie  of  privilege,  and  I  think  that  this  was  error  prejudicial  to  the  de- 
fendant; for,  when  the  occasion  is  one  of  prima  facie  privilege,  the 
presumption  of  malice  does  not  arise  from  the  mere  utterance  of  the 
slanderous  words.  It  is  incumbent  upon  the  plaintiff  to  show  that  the 
defendant  was  under  motives  other  than  those  of  duty.  And  mere 
evidence  that  the  words  were  false  does  not  raise  the  prestmiption  of 
malice.  Ormsby  v.  Douglass,  37  N.  Y,  477 ;  Hemmens  v.  Nelson,  138 
N.  Y.  B17,  34  N.  E.  342,  20  L.  R.  A.  440.  When  the  learned  court 
decided  that  there  was  no  question  of  privilege  in  the  case,  it  pro- 


454 


112  NEW  TOBK  8UPFLEUENT 
ud  148  Naw  York  SUto  Raportflr 


(Sup.  Ct 


ceeded  to  the  lexical  consequence  of  an  instruction  to  the  jury  tiiat  if 
the  defendant  told  the  landlord  that  the  plaintiff  and  her  family  were 
improper  women,  and  if  that  were  untrue,  then  the  plaintiflF  was  enti- 
tled to  a  verdict.  Of  course,  the  question  of  such  privilege  bears  upon 
the  occasion  of  the  speech,  and  not  to  the  surrounding  circumstances, 
or  to  the  nature  of  the  OMnmunication ;  that  is,  the  mere  privilege  of 
the  occasion  does  not  protect  one  who  may  have  made  the  com- 
munication on  the  occasion  knowingly  or  carelessly,  in  the  hearing  of 
those  who  are  not  concerned,  or  who  may  use  stronger  language  than 
was  necessary  or  was  justified.  Odger,  Libel  and  Slander,  citing 
Roberts  v.  Richards,  3  F.  &  F.  607;  Padmore  v.  Lawrence,  11  A.  &  E. 
380;  Newell  on  Slander  and  Libel,  pp.  477,  532.  In  the  words  of 
Woodruff,  J.,  in  Liddle  v.  Hodges,  supra : 

"And  the  communication  Itself  may  be  of  such  a  character,  and  bear  on  Its 
face  such  evidence  of  the  malice  of  the  defendant,  that  It  ma7t  and  ought  to 
be,  submitted  to  the  Jury." 

As  I  have  said,  the  defendant  testified  that,  when  he  discussed  the 
matter  with  the  landlord,  he  then  had  the  house  under  investigation 
in  consequence  of  complaints,  and  he  was  seeking  her  permission  for 
access  to  the  premises  m  order  to  continue  his  investigation.  In  Peo- 
ple V.  Glennon,  176  N.  Y.  46,  67  N.  E.  125,  the  qourt,  per  CuUen,  J., 
say: 

"If  having  a  well-gromided  belief  that  the  .house  was  a  house  of  prostltuttcm, 
even  though  he  had  not  witnesses  snfflcient  to  Justify  him  in  making  his  ar- 
rest, it  was  his  duty,  If  he  could  obtain  admission  to  the  house  peaceably  and 
without  violation  of  law,  to  enter  It  to  see  what  its  nature  and  character  was. 
So,  also,  the  conduct  of  the  inmates,  so  far  as  could  be  observed  In  the  street, 
though  Insufficient  to  Justify  the  arrest,  might  well  have  required  the  applica- 
tion to  a  magistrate  for  a  warrant ;  and  it  was  his  duty  to  diligently  seek  for 
evidence  to  present  to  the  magistrate  on  such  application." 

If  the  commtmication  as  to  the  character  of  the  premises  of  the 
plaintiffs,  or  even  as  to  their  character,  was  incidental  to  the  investiga- 
tion of  an  alleged  crime,  then,  as  was  said  in  Klinck  t.  Colby,  46  N. 
Y.  434,  7  Am.  Rep.  360 : 

"For  the  sake  of  public  Justice,  charges  and  communlcatlona.  which  would 
otherwise  be  slanderous,  «re  protected,  if  made  bona  fide  in  the  prosecution  of 
an  inquiry  Into  a  suspected  crime.  Padmore  v.  Lawrence,  11  Ad.  &  Eails,  380." 

The  learned  court  was  re<^uested  to  give  this  instruction  to  tiie  jur^. 
but  answered,  under  exception,  that,  while  this  principle  was  true,  it 
had  no  relation  to  this  case.  It  seems  to  me  that  this  bore  upon  the 
case,  inasmuch  as  the  version  of  the  defendant  was  that  all  communica- 
tions which  he  had  with  the  landlord  (out  of  which  this  charge  of 
slander  arose)  were  in  the  invest^tion  of  the  character  of  the  house 
and  its  inmates. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event.  All  concur. 
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MORTON  T.  KNIPB. 
(Supreme  Court,  Appellate  Division,  Second  Department  October  9,  1908.) 
Appeal  from  Trial  Term,  Kings  County. 

Action  by  Catherine  Morton,  by  Catherine  Morton,  her  guardian  ad  litem, 
agaiiut  WUliam  Enlpe.  From  a  Judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial  granted. 

Argued  before  WOODWARD,  JBNES,  HOOKBB,  GAYNOR,  and  MIL- 
LER, JJ. 

PBB  CURIAM.  Judgment  and  order  revweed,  and  new  trial  granted,  coats 
to  abide  ttie  event,  on  the  authority  of  Catherine  Morton  v.  Knipe  (decided 
herewith)  112  N.  T.  Supp.  451. 


MORTON  T.  KNIPB. 
(Supreme  Court,  Appellate  Division,  Second  Department.    October  9.  1908.) 
Appeal  from  Trial  Term,  Kings  County. 

Action  by  Byde  Morton,  by  Catherine  Kforton,  her  guardian  ad  litem,  against 
WUliam  Knlpe.  From  a  Judgment  for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.  Reversed,  and  new  trial  granted. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GATNOR,  and  MIL- 
LER, JJ. 

PER  GUBIAM.  Judgment  and  order  reversed,  and  new  trial  granted,  costs 
to  abide  the  evoit,  on  the  authority  of  Catherine  Morton  v.  Enlpe  (decided 
herewith)  112  N.  T.  Snpp.  451. 


(128  App.  Dlv.  79.) 

BAXTER  V.  YORK  RBAI/TY  CO. 
(Supreme  Court,  Appellate  Division,  Second  I>epartment.    October  9^  1908.) 

1.  Statutes— CoNBTBucnoN—CoNSTEUiNO  Entibe  Statute. 

All  the  words  of  a  statute  should  be  given  a  meaning,  If  possible. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  44,  Statutes,  H  282- 
288.] 

2.  WoBDS  AMD  Phbases  —  "CoNTiououa,"  "Adjaoert/'  akd  "Adjoining" 

DlFTESKNTIA'reD. 

Orabb's  Bngllsn  Synonyms  claaslflea  together  "adjacent,"  "adjoining," 
and  "contiguous,"  and  In  defining  th^  states  that  what  is  adjacent  may 
be  separated  by  some  Intervening  object,  what  Is  adjoining  must  touch  in 
some  part,  while  that  which  Is  contiguous  most  touch  entirely  on  one 
side. 

[Bd.  Note. — For  other  definitions,  see  Words  and  Phrases,  voL  1,  pp. 
184-190;  vol.  8,  pp.  7565, 7506;  vOl.  2,  pp.  1496, 1496.] 

8.  Adjoining  Landownbbs  —  Excavations — Contiguous  Stbuctubes— "Con- 
tiguous." 

The  word  "contiguous,"  in  an  ordinance  providing  that  where  an  ex- 
cavation goes  below  10  feet,  If  the  other  party  permits  entrance,  the  ex- 
cavator must  preserve  any  adjoining  or  contiguous  structure,  contem- 
pla^  nearness  of  a  structiuv,  but  with  intervening  space,  and  any  wall  or 
structure  is  contiguous  which  la  near  enou^  to  be  disturbed  by  the  oe- 
eavation. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  I^emuel  W.  Baxter  against  the  York  Realty  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 
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Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

Edward  V.  Parley,  for  appellant. 
Rufus  L.  Scott,  for  respondent, 

WOODWARD,  J.  This  action  is  brought  to  recover  damages  to 
the  plaintiff's  building,  alleged  to  be  due  to  the  act  of  the  defendant 
in  excavating  to  a  depth  of  more  than  10  feet  without  protecting  the 
plaintiff's  walls,  in  violation  of  section  22  of  the  Building  Code.  The 
question  seriously  debated  is  the  application  of  the  ordinance  under  the 
circumstances ;  it  being  conceded  tnat  the  defendant's  exravation  was 
5  feet  from  the  plaintiff's  wall. 

The  ordinance  provides  that  where  ^e  excavation  goes  below  10 
feet,  if  the  other  party  permits  entrance,  it  shall  be  the  duty  of  the 
party  excavating  to  preserve  any  adjoining  or  contiguous  wall  or 
walls,  structure  or  structures,  from  injury,"  etc.  The  defendant  urges 
that  its  excavation  was  not  contiguous,  within  the  meaning  of  the 
ordinance  or  regulation,  because  5  feet  away.  The  learned  referee  has 
entered  into  a  careful  consideration  of  the  word  and  its  use,  as  well  as 
into  the  history  of  the  provision  in  the  Code,  and  reaches  the  conclu- 
sion that  the  excavation  was  contiguous,  a  conclusion  which  seems  well 
within  reason  and  authority. 

All  the  words  of  a  statute  are  to  be  given  some  meaning,  if  possible, 
and  if  it  were  intended  to  require  that  the  walls  should  be  adjoining 
there  was  no  occasion  for  using  the  word  "contiguous"  disjunctively, 
and  if  contiguous  has  a  larger  meaning,  and  the  situation  is  within  the 
mischief  to  be  remedied,  it  is  clearly  within  the  statute.  Mr.  Crabb, 
in  his  English  Synonyms,  classifies  together  "adjacent,"  "adjoining," 
and  "contiguous, '  and,  after  giving  the  etymology  of  these  words,  il- 
lustrates the  difference  between  them  in  the  following  manner: 

**Wbat  18  Adjacent  may  be  sepamted  by  tbe  Interventloii  of  some  third  ob- 
ject: They  have  been  beating  up  for  volunteers  at  York,  and  the  towns  ad- 
jacent, bat  nobody  will  Uet.* — GrenrlUe.  What  Is  adjoining  must  touch  In 
aome  part:  'As  be  happens  to  have  no  estate  adjoining,  equal  to  his  own,  his 
oppressions  are  often  borne  without  resistance.* — Johnson.  What  Is  contiguous 
must  be  fitted  to  touch  entirely  on  one  side:  'We  arrived  at  the  utmost  bound- 
aries  of  a  wood,  which  lay  contiguous  to  a  plain.' — Steele.  Lands  are  adjacent 
to.  a  house  or  town ;  fields  are  adjoined  to  each  otber ;  houses  contiguous  to 
ea'di  other." 

That  is,  the  word  contemplates  nearness,  but  with  intervening  spaces, 
as  between  houses ;  and  when  we  are  contemplating  a  local  city  provi- 
sion, designed  to  apply  to  city  lots,  with  contiguous  buildings,  it  se«ns 
entirely  proper  that  we  should  hold  that  any  wall  is  contiguous  which 
is  near  enough  to  be  disturbed  by  the  excavation. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.  All  concur. 
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SPBCHT  T.  HELFER  et  aL 
(Supreme  Gonrtv  Trial  Term,  Niagara  Connty.  Septanber,  190&) 

1.  TUAlr-CAUmDABS— PBEFEBBED  CAUSBB. 

An  action  to  determine  tlie  validity  of  ttie  probate  of  a  will,  In  which  the 
execntor  IndlTldually  and  In  a  representaUve  capacity  la  a  party  defend- 
ant, IB  mtltled  to  a  praference  <m  the  calendar,  under  express  terma  of 
Code  ClT.  Proc.  |  791,  Bubd.  5. 

2.  Sahb. 

The  preference  given  by  Code  CIt.  Proc,  S  791,  anbd.  5,  In  an  action  to 
determine  the  validity  of  the  probate  of  a  will.  In  which  the  executor  In- 
dividually and  In  a  representative  capacity  la  a  party  defendant,  may  be 
claimed  by  either  party. 

Action  by  Maude  R.  Specht  against  Margaret  M.  Heifer  and  others. 
On  motion  to  correct  calendar.  Granted. 

D.  E.  Brong,  for  the  motion. 
£.  M.  Ashley,  opposed. 

POUND,  J.  This  is  a  motion  to  correct  the  calendar  by  placing 
the  cause  on  the  preferred  calendar.  The  action  is  <xie  to  determine 
the  validity  of  the  probate  of  a  will.  The  executor  is  a  party  defend- 
ant, both  individually  and  in  his  representative  capacity.  The  prefer- 
ence is  claimed  under  section  791,  subd.  5,  of  the  Code  of  Civil  Proce- 
dure, and  opposed  on  the  ground  that  such  right  to  a  preference  is 
defeated  by  the  fact  that  the  executor  is  a  party  defendant  individually. 

In  Haux  v.  Dry  Dock  Savings  Institution,  160  N.  Y.  681,  44  N.  E. 
1099,  the  memorandum  of  the  court  says: 

"A  party  is  only  entitled  to  a  preference  upon  the  calendar,  mider  subdivi- 
sion 6  of  Bection  791  of  the  Code  of  Civil  Procedure,  where.  In  one  of  the 
capacities  mentioned  therein,  he  Is  the  sole  plaintiff  or  the  sole  defendant. 
Here  other  persons  are  Joined  as  plaintiffs  with  the  executor  and  executrix, 
and  while  these  persons  may  be  the  executor  and  executrix,  suing  in  their  In- 
dividual capacities,  that  fact  will  not  serve  to  bring  the  case  within  the  pref- 
erence as  accorded  by  the  Code." 

So  it  is  claimed  that  the  preference  does  not  exist  here.  But  it 
seems  obvious  that  the  court  had  in  mind  <Mily  so  much  of  the  subdivi- 
sion as  was  material  to  the  question  under  consideration  in  the  case 
before  it  That  was  not  an  action  to  determine  the  validity  of  the 
probate  of  a  will.  The  only  question  involved  was  whether  a  person, 
suing  individually  and  as  executor,  was  the  sole  plaintiff  within  the 
meaning  of  that  portion  of  the  subdivision  which  gives  a  preference 
to  "an  action  in  which  an  executor  *  *  *  is  the  sole  plaintiff." 
The  decision  has  no  bearing  here.  The  subdivision  further  provides 
for  a  preference  in  "an  action  to  determine  the  validity  of  the  probate 
of  a  will  in  which  the  *  •  *  executor  of  the  will  is  joined  as 
plaintiff  or  defendant  with  other  parties."  Either  party  is  entitled  to 
claim  said  preference.  Schwartz  v.  Wolfrath,  8-1  Misc.  Rep.  406,  53 
N.  Y.  Supp.  263. 

The  cause  is  entitled  to  its  place  on  the  preferred  calendar  ^nd  the 
day  calendar  in  its  proper  order. 
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PACIFIC  COAST  BORAX  CO.  v.  WARIMQ. 


(Supreme  Ooart,  Ai^Uate  Dlvtalon,  Second  Department   October  9,  1908.) 

1.  Sales  — AonoN  roi  Pbics  — Judohbnt— Satibfaotioii— Enscr— Tisu  to 

Fbopbstt. 

A.  contracted  with  B.  for  the  printing  of  1,100,000  folders,  to  be  de- 
livered on  A.'b  shipping  orders.  A.  refused  to  accept  the  work  when  com- 
pleted, whereupon  B.  sned,  pleading  the  contract,  A.'s  refusal  to  accept 
the  folders  or  furnish  shipping  orders,  and  his  own  readiness  and  willing- 
ness to  perform.  Held,  that  such  action  was  an  action  for  the  contract 
price  of  the  folders,  and  not  for  damages  for  A.'a  breach  of  contract,  ao 
that  satlafatfion  of  a  Judgment  recovered  against  A.  for  the  amount  de- 
manded and  costs  transferred  to  it  title  to  the  folders. 

2.  TBOVEB  AHO  C^NVBBSION— CONVBBBION  BT  SELLEB. 

Where,  after  breach  of  a  buyer's  contract,  the  seller  recovered  Judg- 
ment for  the  contract  price,  which  the  buyer  satisfied,  the  seller's  subse- 
quent refusal  to  deliver  the  goods  to  the  buyer  on  demand  oonstltated  a 

conversion. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  Pacific  Coast  Borax  Company  against  Vechten  War- 
ing. From  a  judgment  for  plaintiff,  and  from  a  motion  denying  de- 
fendant's motion  Tot  a  new  trial,  he  appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR. 
and  RICH,  JJ. 

Herbert  H.  Gibbs,  for  appellant. 
C^odfrey  Goldmark,  for  respondent 

WOODWARD,  J.  Oh  the  33d  day  of  July,  1906,  the  plaintiflf  in 
this  action  entered  into  a  contract  in  writing  with  the  defendant  for 
the  printing  of  1,100,000  eight-page  folders  at  the  price  of  44  cents 
per  1,000.  These  the  defendant  undertook  to  deliver  upon  the  shipping 
orders  of  the  plaintiff.  The  plaintiff  refused  to  accept  the  work  when 
completed,  alleging  defects  in  the  same,  and  the  defendant  in  this  ac* 
tion  brought  an  action  in  the  Municipal  Court  of  the  City  of  New 
York  against  die  plaintiff  here,  in  which  action  the  defendant  recover- 
ed a  judgment  for  $484,  with  costs,  and  this  judgment  the  plaintiff 
subsequently  paid,  and  then  demanded  the  delivery  of  the  printed  mat- 
ter. The  defendant  refused  to  deliver  the  folders,  and  this  action  was 
brought  to  recover  damages  for  the  conversion  of  the  same.  The 
plaintiff  has  judgment  for  the  value  of  the  goods  as  fixed  by  the  Mu- 
nicipal Court  judgment,  and  the  defendant  appeals  from  the  judgment 
and  from  the  order  denying  a  motion  for  a  new  trial. 

The  tiheoiy  of  the  defendant,  upon  this  appeal,  is  that  the  judgment 
of  the  Municipal  Court  was  founded  upon  an  action  for  breach  of 
contract,  rather  than  for  the  purchase  price  of  the  folders,  and  that 
title  never  passed  to  the  plaintiff  in  such  manner  as  to  give  rise  to  a 
cause  of  action  for  conversion.  This  theory  was  presented  at  the 
trial,  but  the  learned  court  held,  very  properly,  we  believe,  that  the 
Municipal  Court  judgment  operated  to  confirm  title  in  the  plaintiff, 
and  that  it  was  entitled  to  the  delivery  of  the  folders  upon  the  payment 
of  the  judgment.  While  the  defendant  invokes  a  good  deal  of  techni- 
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cal  law  in  support  of  his  theory,  the  obvious  justice  of  the  judgment 
now  under  consideration  cannot  be  mistaken,  and  appellate  courts 
are  not  estute  in  discovering  means  of  overturning  judgments  thus 
circumstanced.  While  it  is  true  that  in  some  respects  the  pleadings 
in  the  Municipal  Court  would  suggest  that  the  action  was  one  for 
breach  of  contract,  we  are  clearly  of  opinion  that  when  the  facts  are 
considered  it  must  appear  that  the  spirit  of  the  action  was  one  for  the 
recovery  of  the  purchase  price  of  the  folders.  It  is  to  be  remembered 
that  the  folders  were  printed  for  the  use  of  the  plaintiff,  a  corporation, 
exploiting  its  goods.  They  were  absolutely  valueless  for  any  other 
corporation  or  individual,  for  they  were  designed  to  advertise  the 
goods  of  the  plaintiff,  and  obviously  the^  had  no  value  excq>t  for  that 
puipose,  unless  it  might  be  for  the  triflmg  value  as  old  paper. 

The  complaint  in  that  action  alleged  the  printing  of  the  folders  at 
the  order  of  the  defendant  between  the  23d  day  of  July  and  the  25th 
day  of  September,  1906,  and  the  failure  of  the  defendant  to  furnish 
the  shipping  orders.  It  alleged  that  on  the  25th  day  of  September, 
1906,  the  defendant  refused  to  accept  the  folders  or  any  part  of  the 
same ;  that  it  had  failed,  neglected,  and  refused  to  pay  the  plaintiff  the 
said  sum  of  44  cents  per  1,000;  and  that  "plaintiff  is  now,  and  since 
July  23,  1906,  has  been,  ready,  willing,  and  able  to  perform  all  of  the 
obligations  mentioned  in  said  order  on  his  part  to  be  performed,  and 
has  so  notified  the  defendant."  The  complaint  was  verified  in  No- 
vember, 1906,  and  the  plaintiff  alleged  that  he  was  now  ready,  willing, 
and  able  to  perform  all  his  obligations  under  the  order  for  the  printing, 
which  included  delivery  of  the  folders,  if  requested,  or  if  furnished 
with  the  shipping  orders;  and  the  demand  for  judgment  was  for  $484, 
with  interest  thereon  from  the  25th  day  of  September,  1906.  It  will  be 
noticed  that  the  plaintiff  sued,  not  for  unliquidated  damages,  but  for 
the  exact  contract  price  of  the  folders,  demanding  interest  upon  the 
exact  amount  from  the  very  day  that  he  claims  he  was  ready  to  deliver 
the  folders.  It  seems  to  us  that,  in  view  of  the  fact  that  the  folders 
were  of  no  value  to  the  plaintiff  in  that  action,  that  he  alleged  his  will- 
ingness and  ability  to  perform  his  contract  in  November,  and  that  his 
demand  for  judgment  was  as  of  a  liquidated  claim,  he  is  hardly  in  a 
position  to  assert  that  that  action  was  for  a  breach  of  contract,  or  that 
the  satisfaction  of  the  judgment  did  not  operate  to  vest  a  complete 
property  right  in  the  folders  in  the  plaintiff  in  this  action.  The  Mu- 
nicipal Court  certainly  was  justified  in  assuming  that  it  was  merely 
holding  the  defendant  liable  for  the  purchase  price  of  the  goods.  All 
the  rdief  the  plaintiff  asked  for  was  the  purchase  price,  after  an  aver- 
ment that  he  was  ready,  willing,  and  able  to  perform  now — at  the  very 
moment  of  bringing  the  matter  to  the  bar  of  the  court  for  adjudica- 
tion. 

If  we  are  right  in  this  view  of  the  judgment  of  the  Municipal  Court, 
it  follows  that  the  judgment  in  the  case  at  bar,  holding  the  defendant 
liable  for  the  conversion  of  the  folders,  is  fully  justified. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.  All  concur. 
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BUFFALO  FORGE  CO.  T.  COLUMBUS  ft  HOCKING  CLAY  OONST.  Ca 
(Supreme  Court,  Special  Term,  Erie  County.   September,  190S.) 

1.  Bbcbits»— Bbx^tior  to  Lubiuties. 

Wliere  N.  was  Indebted  to  plaintiff,  and  defendant  was  Indebted  to  N.* 
tbe  appointment  of  a  receiver  for  N.  made  blm  a  party  to  N.'a  indebtedness 
to  plaintiff,  to  the  extent  of  assets  In  hlB  hands  properly  applicable  to  the 
payment  of  the  tlebt  to  plaintiff,  bo  far  as  this  Is  necessary  to  the  en- 
forcement by  plaintiff  of  defendant's  promise  to  the  receiver  to  pay  a  cer* 
tain  sum  to  plaintiff  In  settlement  of  defendant's  debt  to  the  receiver. 

2.  Same— AuTHOBiTT  to  Pat. 

A  receiver,  without  l>eing  specially  authorized,  cannot  pay  a  creditor  of 
the  insolvent. 

8.  SjUIe— AuTROBrrr  to  Compbouise  Clahs. 

A  receiver,  with  no  other  authority  than  that  of  being  "duly  appointed," 
Is  not  authorized  to  compromise  a  claim  of  the  insolvent  by  accepting  a 
less  sum  than  due  on  condition  that  the  debtor  pay  a  part  of  the  com- 
promise amount  to  a  creditor  of  the  Insolvent  to  the  extent  of  the  credit* 
or's  claim ;  ao  that  a  complaint  baaed  on  such  an  agreement  should  show 
the  receiver's  authority  to  make  it 

Action  by  the  Buffalo  Forge  Company  against  the  Columbus  & 
Hocking  Clay  Construction  Company.  Defendant  demurs  to .  the 
complaint,  as  stating  no  cause  of  action.   Demurrer  sustained. 

John  M.  Chipman,  for  plaintiff. 
Robert  Forsyth  Littlek,  for  defendant. 

BROWN,  J.  It  is  alleged  in  the  complaint  that  Niles  Boiler  Com- 
pany was  indebted  to  plaintiff  in  sum  of  $2,640.50  for  goods  had  and 
received ;  that  defendant  was  indebted  unto  Niles  Boiler  Company  for 
$20,975  balance  due  on  fully  performed  contract  to  build  gas  holder, 
etc. ;  that  Niles  Boiler  Company  went  into  hands  of  H.  S.  Pell  as  re- 
ceiver; that  defendant,  in  settling  its  indebtedness  of  $20,975  to  Pell 
as  receiver,  agreed  with  Pell  to  pay  $2,640.50  to  plaintiff  and  to  save 
Fell  and  Niles  Boiler  Company  harmless  from  plaintiff's  claim,  and 
Fell  as  receiver  thereupon  di,scharg[ed  defendant  from  its  indebtedness 
to  that  extent;  that  plaintiff  has  accepted  promise  of  defendant  to 
pay  debt  to  plaintiff,  demanded  same,  which  has  been  refused,  and 
demands  judgment  against  defendant  for  $2,640.50.  This  complaint 
is  demurr!ed  to  upon  the  ground  that  these  facts  do  not  constitute  a 
cause  of  action,  and  in  the  defendant's  brief  submitted  it  is  urged  that 
the  promise  by  defendant  that  it  would  pay  plaintifiE  is  of  no  validity, 
because  plaintiff  is  not  a  party  thereto,  and  that  the  promise  was  made 
to  a  receiver  of  Niles  Boiler  Company,  and  that  such  receiver  was 
not  a  party  to  the  indebtedness  of  Niles  Boiler  Company  to  plaintiff. 

By  the  appointment  of  Pell  as  receiver  of  Niles  Boiler  Company,  he 
thereby  became  a  party  to  the  indebtedness  of  Niles  Boiler  Company 
to  plaintiff  to  the  extent  of  assets  in  his  hands  properly  applicable  to 
the  payment  of  the  debt.  The  promise  of  the  defendant,  made  to  the 
receiver,  that  defendant  would  pay  its  debt  owing  to  the  receiver  to 
the  plaintiff,  was  entered  into  b^  the  defendant  for  the  benefit  of  the 
plaintiff.  The  benefit  to  the  plaintiff  was  the  direct  and  natural  result 
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of  the  performjince  by  the  defendant  of  its  promise.  The  receiver, 
the  promisee,  had  a  legal  interest  in  having  the  promise  performed,  for 
it  released  all  assets  in  his  hands  from  plaintiff's  claim.  There  was 
an  obligation  and  duty  owing  from  the  receiver  to  the  plaintiff.  He 
was  bound  to  see  that  the  pmintifF's  claim  was  paid  to  the  extent  of 
the  assets  of  Niles  Boiler  Company  in  his  hands  that  were  properly 
applicable  to  such  payment,  and  such  obligation  or  duty  of  the  receiv- 
er gave  the  plaintiff  a  legal  or  equitable  claim  upon  such  assets,  which 
by  the  performance  of  defendant's  promise  would  be  satisfied,  and 
because  the  defendant  has  failed  to  keep  its  promise  the  plaintiff  has 
his  cause  of  action  therefor. 

Such  cause  of  action,  however,  is  dependent  upon  the  authority  of  the 
receiver  to  appropriate  the  claim  against  defendant  for  the  payment 
of  plaintiff's  claim.  It  is  alleged  in  the  complaint  that  the  receiver 
agreed  with  defendant  that  the  receiver's  claim  of  $20,975  against  de- 
fendant would  be  settled  and  compromised  by  the  payment  of  a  less 
amount  than  was  actually  due,  and  in  consideration  thereof  defendant 
agreed  to  pay  the  plaintiff's  claim  in  full  and  save  the  Niles  Boiler 
Company  and  the  receiver  harmless  therefrom.  The  title  of  the  plain- 
tiff, therefore,  to  the  claim  against  the  defendant,  depends  upon  the 
rig^t  and  power  of  the  receiver  to  make  such  compromise  and  in  effect 
pay  plaintiff's  claim.  If  the  receiver  has  the  power  as  a  matter  of  law 
under  his  bare  appointment  to  make  such  a  compromise  and  pay  plain- 
tiff's claim,  it  is  not  necessary  to  allege  such  fact  in  the  complaint. 
The  complaint  simply  alleges  that  Pell  was  duly  appointed  receiver  of 
the  Niles  Boiler  Company  and  of  its  assets.  Whether  temporary  or 
permanent,  whether  by  a  court  or  agreement  under  trust  deed,  does 
not  appear.  Even  assuming  that,  under  such  allegation,  plaintiff  could 
prove  the  broadest  kind  of  a  receiver  known  to  our  law,  such  a  receiv- 
er could  not  declare  a  dividend  and  pay  a  creditor  of  the  insolvent 
corporation  without  being  specifically  authorized  by  the  appointing 
power.  No  receiver  that  is  known  to  insolvent  debtor  acts  can  com.- 
promise  claims  and  with  the  avails  of  such  compromise  pay  a  creditor 
until  authorized  by  the  court  to  declare  a  dividend.  The  enforcement 
of  defendant's  promise  to  pay  plaintiff's  claim  would  be  in  effect  an 
appropriation  by  plaintiff  of  assets  of  an  insolvent  c<»:poration,  Niles 
Boiler  Company,  and,  to  constitute  a  payment  by  defendant  of  any 
part  of  its  debt  to  the  receiver  or  the  corporation,  must  be  consentecl 
to  by  the  receiver  acting  under  authority  so  to  do. 

A  receiver  of  assets  of  an  insolvent  corporaticm,  with  no  other  au- 
thority than  that  of  having  been  "duly  appointed,"  is  not  authorized 
to  compromise  claims  owned  by  the  insolvent  against  a  debtor  by  ac- 
cepting of  a  less  amount  than  actually  due  upon  condition  that  the 
debtor  shall  pay  a  part  of  the  compromise  amount  to  a  creditor  of  the 
insolvent  to  the  full  amount  of  tiie  creditor's  claim.  The  plaintiff's 
complaint  is  defective,  in  that  it  does  not  allege  facts  upon  which  the 
authority  of  the  receiver  to  compromise  defendant's  claim  and  with 
the  avails  pay  plaintiff's  claim  is  based. 

Demurrer  sustained,  with  leave  to  plaintiff  to  plead  anew  upon  pay- 
ment of  costs,  to  be  taxed. 
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WILL  T  BARXWELU 


(Snprenoe  Court,  Spedal  Term,  Erie  Coanty.   September,  1908.) 

1.  Sfecifio  Pebfobuancb— Relief— Damaoes—Pbopbiett. 

To  Justify  a  decree  for  damages  Id  a  suit  for  specific  performance  of  a 
contract  to  omTey,  It  must  appear  that  specific  performance  cannot  be 
had ;  and  sndi  fact  was  not  apparent  where  defenidant  did  not  refnse  at 
trial  to  convey  u  decreed,  and  was  ^tod  20  days  after  aerrlce  of  the  de- 
cree apon  him  In  which  to  ccmvey. 

[Bd.  Not&— For  cases  tai  point,  see  Gent  Dlfr  red.  44,  Specific  Perform- 
ance. II 412-410.] 

2.  Jddohent— CoNaLnBivEnxsa—MATTEBB  Mot  xir  Issue— Dauaoss  fob  FaHi- 

UBB  TO  Execute  Deed. 

A  decree  for  specific  performance  of  a  contract  to  ctrnvey  Is  not  res 
Judicata  of  a  subseqnent  action  for  damages  for  defendant's  refusal  to 
convey  as  required  by  the  decree,  where  It  was  not  Imown  at  the  former 
trial  that  defendant  would  not  comply  with  the  decree,  so  that  the  right 
to  damages  could  hare  been  determined  la  that  suit. 

S.  Pleading— DEUuBBES—CouFLAiNT—MATTEBa  Considebed. 

In  an  action  for  damages  for  defendant's  failure  to  execute  a  deed  as 
required  by  a  decree  for  specific  performance,  defendant  could  not  avail 
himself,  on  demurrer  to  the  coiuplalnt,  of  any  right  he  may  hare  by  rea- 
son of  the  former  action  and  Judgment ;  the  complaint  stating  a  cause  of 
action  on  Its  face. 

[Ed.  Note.— For  cases  in  polnl^  see  Cent  Dig.  toL  39,  Pleading,  |  426.] 

Action  by  John  Will  agfainst  Charles  P.  Barnwell  for  damages  for 
defendant's  failure  to  execute  a  deed  as  required  by  a  decree  for  spe- 
cific performance.  On  demurrer  to  complaint.  Demurrer  overruled, 
with  leave  to  answer. 

Gordon  P.  Matthews  for  plaintiff. 
Daniel  V.  Murphy,  for  defendant 

BROWN,  J.  On  November  17,  1907,  a  judgment  was  entered  in 
Erie  county  clerk's  office,  in  an  action  wherein  plaintiff  herein  was 
sole  plaintiff  and  defendant  herein  was  sole  defendant,  decreeing  that 
the  defendant  specifically  perform  a  certain  contract  for  the  exchange 
of  certain  real  estate  by  executing  and  delivering  to  the  plaintiff  a 
good  and  sufficient  deed  of  certain  real  estate,  containing  a  covenant 
for  the  quiet  and  peaceful  enjoyment,  in  which  deed  the  wife  of  de- 
fendant should  join,  and  awarding  costs  to  plaintiff.  Plaintiff  brings 
this  action,  and  alleges  that  defendant  fails  and  refuses  to  execute  and 
deliver  the  conveyance  specified  in  said  judgment,  and  demands  a 
money  judgment  for  damages  occasioned  by  such  refusal.  The  de- 
fendant demurs  to  plaintiff's  complaint,  alleging  that  there  is  another 
action  pending  between  the  parties  hereto  for  the  same  cause. 

It  does  not  appear  in  the  complaint  for  what  reason  the  defendant 
refuses  to  comply  with  the  judgment  of  November  17,  1907 ;  but  it  is 
the  contention  of  the  defendant  that  under  the  authority  of  Hahl  v. 
Sugo,  169  N.  Y.  109,  62  N.  E.  135,  61  L.  R.  A.  226,  88  Am.  St.  Rep. 
539,  Levy  v.  Knepper,  117  App.  Div.  167,  102  N.  Y.  Supp.  313,  and 
Maasch  v.  Grauer,  123  App.  Div.  670,  108  N.  Y.  Supp.  54,  the  judg- 
ment of  November  17,  1907,  is  res  adjudicata,  and  plaintiff  cannot 
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maintain  this  action.  There  can  be  no  doubt  but  such  judgment  would 
have  been  res  adjudicata,  if  it  were  known  to  plaintiff  or  the  court 
upon  the  trial  of  the  former  action  that  defendant  would  fail  and  re- 
fuse to  specifically  perform  or  comply  with  the  judgment  in  that  ac- 
tion. Neither  the  pleadings  nor  the  evidence  in  the  former  trial  are 
contained  in  this  ccnnplaint  demurred  to,  and  there  is  nothing  before 
me  from  which  it  can  be  determined  that  such  knowledge  was  had  by 
plaintiff  or  the  court  on  that  trial.  It  does  not  appear  that  the  question 
whether  the  defendant  was  to  refuse  to  execute  the  conveyante  or 
not  was  or  could  have  been  litigated  and  decided  in  the  former  action. 
To  sustain  the  demurrer  it  must  appear  that  the  cause  of  action  based 
upon  the  refusal  of  the  defendant  to  make  the  conveyance  was  or 
could  have  been  determined  in  the  prior  acticm.  The  complaint  al- 
leges that  the  defendant  refused  to  make  the  conveyance  within  20 
days  after  service  upon  him  of  a  copy  of  the  decree  in  the  former  ac- 
tion as  directed  therein,  and  that  such  copy  was  served  January  %9, 
1908.  The  plaintiff's  cause  of  action,  therefore,  arose  February  18, 
1908,  and  it  is  difficult  to  see  how  the  court  in  the  former  action  could 
have  found  in  November,  1907,  that  the  defendant  was  to  refuse  to 
convey  in  February,  1908. 

In  order  for  the  court  in  the  former  action  for  specific  performance 
to  have  provided  for  a  money  judgment  for  damages,  it  must  have 
been  established  in  that  action  that  specific  performance  could  not  be 
had.  Levy  v.  Knepper,  supra.  No  such  fact  appears  in  the  complaint 
demurred  to.  It  may  be  that  defradant  has  some  advantage  or  right 
that  may  av^l  him  in  this  action  bv  reason  of  the  former  action  and 
judgment;  but  it  cannot  be  asserted  by  a  demurrer  to  plaintiff's  com- 
plaint on  the  proof  before  me. 

Demurrer  overruled,  with  leave  to  answer  on  paying  costs,  to  be 
taxed. 

(128  App.  D!t.  77.) 

TRAVIS  T.  HAAK. 

(Snprone  Court,  Appellate  Dirlslon.  Second  X>epartiDeDt.    October  9,  1908.) 

1.  Appeal  and  Eebob— Decision  or  Fobheb  Appeax— Law  or  the  Case. 

Wber^  on  a  former  appeal.  It  was  held  that  the  case  was  properly  s«it 
to  the  Juiy  on  the  qnestioa  of  assnmed  rlBk  and  ctmtrllmto^  n^llgeDce, 
snch  deciatoQ  ocmstltnted  the  law  of  the  case  on  retrial,  the  evidence  being 
mbstantlally  the  same. 

[Ed.  Note.— For  cases  In  point;  see  Oeoit  Dig.  vol.  8,  Appeal  and  Error, 
II  4368-4868.] 

2.  Masieb  ard  Sbbtaut  —  Irjubibs  to  Sebtakt  —  Tebdicv— Wtoanr  op  Evi- 

dence. 

In  an  action  for  Injuries  to  a  16  year  old  girl  while  operating  a  defective 
machine  for  the  first  time,  a  verdict  finding  that  she  did  not  assnme  the 
risk  held  not  agalnat  the  weight  of  the  evidence. 

[Ed.  Note. — For  cases  In  point,  see  Gent  Dig.  vol.  84,  Master  and  Serr- 
ant,  H  861-866.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  E.  Travis,  an  infant,  etc.,  against  Rudolph  M. 
Haan.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  he  appeals.  Affirmed. 
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Argued  before  WOODWARD,  JENKS.  HOOKER,  GAYNOR. 
and  RICH,  JJ. 


James  Crooke  McLeer,  for  respondent 

WOODWARD,  J.  This  is  an  action  under  the  employer's  liability 
act  for  damages  for  personal  injuries,  alleged  to  have  been  sustained 
through  the  negligence  of  the  defendant  in  failing  to  have  one  of  its 
machines  in  safe  condition.  The  facts  as  they  appear  frcwn  the  evi- 
dence are  not  different  from  those  appearing  upon  the  former  appeal 
(119  App.  Div.  138,  103  N.  Y.  Supp.  973),  and  we  then  held  that  the 
case  was  properly  sent  to  the  jury  on  the  questions  of  assumption  of 
risk  and  contributory  negligence,  but  reversed  upon  a  question  of  ex- 
clusion of  evidence.  Upon  the  second  trial  the  court  followed  the 
rule  previously  adopted,  and  submitted  the  questions  to  the  jury,  and 
the  defendant  now  urges  that  the  court  erred  in  refusing  to  grant  a 
new  trial,  in  that  the  verdict  was  against  the  weight  of  the  evidence. 

The  case  went  to  the  jury  under  a  charge  to  which  neither  party 
saved  an  objection,  and  which,  we  believe,  fairly  stated  the  law.  An 
examination  of  the  testimony,  under  the  rule  of  law  as  enunciated  by 
the  court,  convinces  us  that  the  verdict  is  not  against  the  weight  of 
evidence.  There  was  evidence  on  the  part  of  the  plaintiff  of  facts 
and  circumstances  from  which  the  inference  of  lack  of  contributory 
negligence  might  be  fairly  drawn,  and  upon  the  assumption  of  risk 
the  burden  of  proof  was  upon  the  defendant,  and  we  are  of  the  opinion 
that  it  may  not  be  said  that  this  girl  of  16  years  of  age,  injured  within 
half  an  hour  of  being  put  at  work  upon  the  machine,  assumed  the  risks 
of  the  employment  under  the  facts  as  they  appear  in  evidence,  at 
least  not  over  the  verdict  of  a  jury.  The  evidence  was  that  this  ma- 
chine was  defective,  because  the  defendant's  foreman  had  removed  a 
safety  roller,  designed  for  the  protection  of  operatives,  and  that  this 
was  the  proximate  cause  of  the  injury.  The  plaintiff  was  not  employ- 
ed regularly  as  an  operator  on  this  machine,  and  she  had  never  operat- 
ed it  without  a  safety  roller  until  within  half  an  hour  of  her  injury. 
Taking  into  consideration  her  age  and  the  detailed  explanation  of  the 
operatives  as  to  the  dangers  to  be  anticipated,  it  would  require  con- 
vincing evidence  to  show  that  she  knew  and  appreciated  the  dangers 
which  she  encountered.  The  defendant  produced  little  evidence  in 
support  of  such  a  proposition.  To  make  any  kind  of  a  case  on  this 
point  it  is  necessary  to  patch  up  admissions  on  cross-examination, 
without  regard  to  the  explanatory  evidence  elsewhere  in  the  case,  and 
we  are  not  prepared  to  say  that  this  is  meeting  the  requirement  of  a 
preponderance  of  evidence;  certainly  not  that  the  verdict  is  against 
the  weight  of  evidence,  which  is  a  matter  primarily  for  the  jury,  acting 
in  good  faith,  to  determine. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.  All  concur. 
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BBAL  T.  BINGHAM,  Police  Com'r. 
(Sapreme  Oonrt;  l^iedal  Ttorm,  New  York  County.  October  8.  1908.) 

UWIOIPAL  COBPOBATIONS— FOLIOI  OmCEBS— RETIBEUBNT— PeNBIONB. 

A  police  officer  removed  from  tbe  service  for  dieablllty  wbUe  receiving 
a  $1,000  salary,  under  Greater  New  York  CSiartw  (Laws  IMKt,  pi  154»  c. 
466)  S  354,  snbd.  4,  autborlzing  tbe  police  commlBatoner  to  retire  an  of- 
flcOT,  wbo  after  10  and  less  than  25  years  of  service  becomes  physically 
disabled,  on  a  pension  amounting  to  not  less  than  one-fourtb  nor  more 
than  one-balf  of  the  officer's  salary,  cannot  compel  the  commissioner 
to  Increase  the  pension  from  |836,  as  fixed  by  the  commissioner,  to  $600, 
though,  bad  tbe  officer  been  voluntarily  retired,  he  would  have  bem  en- 
titled under  the  express  terms  of  section  SSS  to  a  ^BOO  pension. 

Application  by  Robert  S-  Beal  for  mandamus  to  Theodore  A. 
Bingham,  police  commissioner.   Application  denied. 

Grant  &  Rouss,  for  the  motion. 

Francis  K.  Pendleton,  Corp.  Counsel  (Royal  £.  T.  Riggs,  of  coun- 
sel), opposed. 

GIEGERICH,  J.  The  relator,  a  former  police  officer  and  an  hon- 
orably discharged  veteran  of  the  Civil  War,  seeks  a  mandamus  to  com- 
pel the  police  commissioner  to  grant  him  a  pension  of  $500  per  annum, 
instead  of  a  pension  of  $336  per  annum  now  paid  him.  At  the  time 
of  his  retirement  on  or  about  the  Ist  day  of  April,  1907,  the  relator 
was  upwards  of  60  years  of  age,  and  claims  that  under  the  provisions 
of  section  355  of  the  Greater  New  York  Charter  (Laws  1901,  p.  154, 
c.  466)  he  is  entitled,  as  a  matter  of  right,  to  a  pension  equal  to  one- 
half  of  his  salary  on  the  day  of  his  retirement,  which  salary  at  that 
time  amounted  to  $1,000  per  year.  From  the  opposing  affidavit  it 
appears  that  he  was  removed  from  the  service  by  the  act  of  the  police 
commissioner,  who  caused  a  physical  examination  to  be  made  by  the 
board  of  police  surgeons,  which  board  reported  the  relator  unfit  and 
unable  to  perform  full  police  duty,  because  of  physical  incapacities 
specified  in  the  report 

This  proceeding  for  the  relator's  removal  was  taken  under  section 
354  of  the  charter,  subdivision  4  of  which  authorizes  the  police  com- 
missioner in  his  discretion  to  retire  any  member  of  the  police  force 
who  shall,  after  10  years'  and  less  than  25  years'  membership,  become, 
among  other  things,  disabled  physically  from  performing  full  police 
duty,  and  to  grant  to  the  men:U>er  so  retired  a  pension  in  an  amount 
not  to  exceed  one-half  and  not  less  than  one-fourth  of  the  member's 
rate  of  compensation  per  annum.  The  respondent  concedes  that,  if 
the  relator  had  of  his  own  motion  obtained  retirement  as  provided  in 
section  355,  he  would  then  have  been  entitled  to  a  pension  of  $500,  but 
that,  as  he  did  not  seek  such  retirement  himself,  but  left  it  to  be 
brought  about  through  the  initiative  of  the  police  commissioner,  un- 
der the  provisions  of  section  354,  he  thereby  becomes  entitled  only 
to  the  lesser  pension  provided  for  in  that  section.  The  language 
of  the  two  sections  on  the  point  in  controversy  is  not  free  from  dif- 
ficulty, but  I  am  inclined  to  accept  the  interpretation  urged  by  the 
respondent,  which  is  that  this  difference  in  Uie  amount  of  pension 
112  N.Y.S.— 30 
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to  which  a  member  of  the  force  would  becOTie  entitled  was  intention- 
ally created  by  the  Legislature  in  cases  like  the  present  to  encourage 
and  reward  voluntaiy  retirement  on  the  part  of  the  member. 
The  applicatiim  is  therefore  denied,  but  without  costs. 


(128  App.  DlT.  lOL) 

GREAT  NORTHERN  MOULDING  OO.  T.  BONEIWDB. 

(Supreme  Oonrt,  Appellate  DlTlslon,  Second  Departm«it   October  9,  1908.) 

1.  COUBTS— MUNIOIFAI.  ConBTS— NEW  ToBK  Cm— Pliadibg. 

Where  plalntlfl  in  the  Municipal  Court  did  not  exercise  hla  privilege  to 
plead  over  after  the  anatatntng  of  a  demurrer  to  the  complaint,  defendant 
might,  on  the  day  fixed  for  the  trial,  procure  Judgment  dismissing  the 
complaint. 

2.  Sake— AfpeaI/— Obdebs  Appeaubu. 

Under  Municipal  Court  Act  (Laws  1902,  pp.  1S63,  1578.  c.  680)  K  257,  810, 
defining  appealable  orders,  an  order  refusing  to  tax  costs,  after  sustaining 
a  dmnrrer  to  the  complaint  with  leare  to  [dead  OTer  without  costs,  and  that 
part  of  the  order  on  the  decision  of  the  demurrer  whldi  refuses  to  award 
costs  to  defendant,-  are  not  appealable. 

3.  Sake— Cosrs— DisoBsnoN  of  Coubt— Statutbs. 

Under  Municipal  Court  Act  (Laws  1802,  p.  1687,  c.  680)  |  SS4,  prorldli^ 
that,  where  a  Judgment  is  rendered  on  the  trial  of  a  demurrer,  the  pre- 
vailing party  shall  recover  the  same  costs  as  if  the  Judgment  had  been  in 
hla  favor  on  default,  otherwise  the  costs  shall  not  exceed  $10,  In  tiie  dis- 
cretion of  the  Justice,  as  a  condition  for  leave  to  plead  over,  a  Municipal 
Court,  in  sustaining  a  demurrer  with  leave  to  plead  over,  may  In  its  dia- 
cretlon  award  costs  not  to  exceed  $10  as  a  omdition  for  the  favor;  bat 
where  leave  to  plead  over  is  not  granted,  or  where  the  inlTllege  is  not 
exercised,  the  costs  are  as  on  deftult 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  Dis- 
trict. 

Action  by  the  Great  Northern  Moulding  Company  against  Solomon 
Bonewur.  From  that  part  of  the  order  sustaining  a  demurrer  to  the 
complaint  which  refuses  to  award  defendant  costs,  and  from  an  order 
refusing  to  tax  costs  in  favor  of  defendant  on  sustaining  the  demur- 
rer to  the  complaint,  he  appeals.  Dismissed. 

Argued  before  WOODWARD,  JENKS.  HOOKER.  GAYNOR, 
and  MILLER,  JJ. 

Herman  J.  Rubenstein,  for  appellant. 
Martin  C.  Ansorge,  for  respondent. 

HOOKER,  J.  The  defendant  appellant  demurred  to  the  plaintiff's 
complaint  in  the  Municipal  Court.  His  demurrer  was  sustained,  with 
leave  to  plead  over,  without  costs.  He  then  moved  to  direct  the  clerk 
to  tax  costs,  and  he  now  appeals  from  that  part  of  the  order  on  the 
decision  of  the  demurrer  which  refuses  to  award  him  costs,  and  also 
from  the  order  denying  his  motion  to  tax  costs  in  favor  of  the  de- 
fendant on  sustaining  the  demurrer  to  the  complaint. 

So  far  there  has  tieen  no  judgment  determining  the  rights  of  the 
parties  in  favor  of  either  the  plaintiff  or  defendant  in  this  case.  On 
December  28,  1907,  defendant's  demurrer  was  sustained,  without 
coats,  conce^ng  to  the  plaintiff  the  privil^e  of  pleading  over  on  or 
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before  December  31,  1907.  It  did  not  plead  over,  and,  althougfc  the 
case  was  set  down  for  trial  on  January  2,  1908,  at  which  time  me  de- 
fendant might  have  had  judgment  against  the  plaintiff  dismissing 
the  complaint,  because  the  plaintiff  had  not  taken  advantage  of  the 
privilege  given  to  it  by  the  court  to  file  a  pleading  upon  which  he 
might  be  entitled  to  require  the  defendant  to  join  issue,  yet  nothing 
to^  place  on  that  day,  and  the  complaint  was  not  dismissed,  and 
hence  there  has  been  no  judgment  in  the  case. 

In  the  first  place,  I  do  not  iJiink  either  of  the  orders  are  appealable 
— the  order  refusing  to  tax  costs,  or  that  part  of  the  order  sustaining 
the  demurrer  which  refuses  to  allow  costs.  The  only  sections  of  the 
Municipal  Court  act  (Laws  1902,  pp.  1563,  1578,  c.  580)  providing  for 
appeals  from  orders  are  sections  257  and  810.  Neither  of  these  sec- 
tions authorize  an  appeal  from  an  interlocutory  order.  Nolte  v.  Sey- 
mour (Sup.)  Ill  N.  Y.  Supp.  311. 

On  the  merits  of  the  appeal,  I  think  the  respondent  is  ri^it.  Sec- 
tion 334,  p.  1587>  of  the  Municipal  Court  act  provides: 

"Where  a  Judgment  la  rendered  on  the  trtal  of  a  demnrrer,  the  preralllng 
party  shall  recover  the  same  costs  as  If  the  judgment  had  been  In  his  favor. 
vpoD  the  default  In  the  same  actlcm.  Otherwise  costs  shall  not  exceed  tea  dol- 
lars in  the  discretion  of  the  Justice,  as  a  condition  for  leave  to  plead  over." 

This  means  that  where  a  judgment  is  rendered  in  the  Municipal 
Court  (and,  of  course,  that  means  final  judgment,  for  there  is  no  pro- 
vision for  interlocutory  judgments)  as  uie  result  of  the  trial  of  a  de- 
murrer and  without  the  trial  of  issues  of  fact,  costs  must  be  as  upon 
a  default;  or,  to  put  it  in  another  way,  where  leave  to  plead  over 
is  not  granted,  in  which  case  judgment  must  follow  the  decision  of 
the  demurrer  as  of  course,  or  where  the  defeated  party  upon  the  de- 
murrer does  not  avail  himself  of  the  privilege  of  pleading  over,  in 
which  case  judgment  must  pass  as  if  leave  to  plead  over  had  not 
been  granted,  in  such  cases  costs  are  as  upon  a  default.  The  last 
sentence  of  the  section  means  that,  where  leave  to  plead  over  is  grant- 
ed, die  Municipal  Court  may,  in  its  discretion,  award  costs,  not  to 
exceed  $10,  as  a  condition  for  the  favor.  In  this  view,  both  the 
order  which  sustained  the  demurrer,  erroneously  called  a  "judgment," 
and  the  order  denying  the  defendant's  motion  to  tax  costs,  were  right 

The  appeal  must  be  dismissed,  with  costs.  All  concur. 


(Supreme  Court,  Special  Term,  New  Ymrk  Cotmtr.  October  8,  1906.) 

XtanccuTioiT— Pbofebtt  Subject— "EABninos." 

Where  a  salesman  Is  employed  on  a  commission  basis,  wltb  a  provision 
that  he  shall  be  allowed  a  drawing  account  of  f60  per  week  for  living 
expense  to  be  deducted  from  any  earnlDgs  on  the  commission  basis,  Ba(£ 
iDstallmcDts,  In  the  abseuce  of  a  breach  of  contract  by  the  employe,  are 
"earnings,"  within  Code  Clr.  Proc.  $  1391,  making  earnings,  to  tiie  extent 
of  10  per  cent,  thereof,  subject  to  execution. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  vtA.  8,  pp. 
2302-2301 ;  vol.  8,  p.  7646.] 
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Action  by  Barnett  L.  Hollcnder  and  another  agamst  Jacques  S. 
Friedenberg.  Defendant  moves  to  vacate  and  set  aside  an  execution 
against  property.    Motion  denied. 

George  N.  Boehm,  for  the  motion. 
HoUender,  Becnheimer  ft  Bemheimer,  opposed. 

GIEGERICH,  J.  This  motion  to  vacate  and  set  aside  the  execution 
issued  on  behalf  of  the  plaintiffs  against  the  defendant,  and  served 
upon  the  defendant's  employers,  is  based  upon  the  theory  ^t  the 
$60  a  week  which  the  employers  paid  the  defendant  is  neither  wages, 
earnings,  nor  salary  within  tht  meaning  of  section  1391  of  the  Code 
of  Civil  Procedure,  which  permits  the  appropriation  of  a  portion  not 
exceeding  10  per  centum  of  such  wages,  earnings,  or  salary  of  the 
judgment  debtor  by  the  judgment  creditor.  The  exact  terms  of  the 
contract  under  which  the  defendant  is  rendering  services  are  not  set 
forth  in  the  moving  papers,  nor  does  it  appear  whe&er  the  contract 
is  oral  or  in  writing;  but  one  of  the  employers  sets  forth  the  situa- 
tion in  the  following  language: 

nld  Frledent>erg  has  never,  while  In  the  employ  of  our  firm,  recelyed 
any  salary  or  wages.  He  has  been  allowed,  however,  a  drawing  account,  not 
to  exceed  $60  per  week,  for  his  living  expenses,  which  is  a  loan  by  our  firm 
to  him,  and  is  deducted  by  us  from  any  moneys  he  may  earn  on  the  percoitage 
basla  above  r^erred  to  [the  percentage  referred  to  being  7)&  per  cent  on  all 
sales  made  by  the  defendant]." 

Accepting  this  as  an  accurate  statement  of  the  relationship  of  the 
defendant  with  his  employers,  I  must  deny  the  motion.  According  to 
the  authorities,  a  salesman  employed  on  a  commission  basis,  with  a 
provision  that  he  shall  receive  payments  on  account  of  anticipated 
commissions,  whether  such  payments  be  called  "advances"  or  a  "draw- 
ing account,"  is  under  no  obligation  to  repay  such  amounts,  except 
out  of  commissions,  and  cannot  be  held  personally  liable  in  the  event 
that  the  commissions  fall  short  of  the  amount  advanced.  Nortwestem 
Mutual  Life  Ins.  Co.  v.  Mooney,  108  N.  Y.  118.  15  N.  E.  303;  Schle- 
singer  v.  Burland,  42  Misc.  Rep.  206,  85  N.  Y.  Supp.  360;  Kupfer 
V.  Holtzman  (Sup.)  88  N.  Y.  Supp.  362;  Tausig  v.  Drucker  (Sup.) 
88  N.  Y.  Supp.  391.  It  may  be  that  if  the  defendant  should  commit 
a  breach  of  the  contract  he  might  be  under  personal  liability  to  repay 
any  deficiency ;  but  it  cannot  be  presumed  that  he  will  fail  to  perform 
his  contract,  and  in  any  event,  until  such  failure  on  his  part,  the  in- 
stallments advanced  must  be  considered  as  earnings,  and  as  his  prop- 
erty, and  subject  to  levy  as  provided  in  the  statute  above  cited. 

The  motion  should  be  denied,  with  $10  costs. 


OXTT  OF  BUFFALO  T.  BUFFALO  OAS  CO. 

(Supreme  Court,  Special  Term,  Drle  County.   September,  1906.) 

Ibjunctiok— Tempobabt  lNJUKcrio!?—G bounds. 

A  city,  failing  to  Invoke  the  power  of  the  Public  Service  Commission  to 
establish  rates  for  gas  furnished  It  for  street  and  public  building  lighting 
purposes  by  a  gas  company,  and  declining  to  pay  the  bills  rendered  by 
the  company  for  gas  supplied  on  the  ground  that  the  rates  dun^  are 


Sup.  Ct.) 


OITT  OF  BUFFALO  T.  BUFFALO  OAS  OO. 


469 


ezcesBlTe,  ia  not  entitled  to  a  preliminary  Injunction  to  restrain  the  com- 
pany from  turning  off  the  supply  oC  gaa,  unless  It  pays  the  admittedly 
Juat  rates  for  the  gas  received,  without  prejudice  to  ^tha  It  or  the 
company  to  establish  any  other  biud  as  the  reaaonable  ralne  of  such  gas. 

Acti<Hi  by  the  city  of  Buffalo  against  the  Buffalo  Gas  Company. 
Heard  on  motion  to  vacate  a  temporary  injunction.  Conditionally 
denied. 

L.  L.  Babcock,  for  the  motion. 
£,  Desbecker,  opposed. 

BROWN,  J.  From  July  1,  1907,  defendant  has  furnished  artificial 
illuminating'  gas  to  plaintiff  for  street  and  public  building-  lighting  pur- 
poses, rendering  bills  therefor  at  the  rate  of  95  cents  per  1000  feet. 
The  plaintiff  has  declined  to  pay  such  bills,  contendmg  that  such  gas 
is  only  worth  75  cents  per  1000  and  assumes  the  ri^ht  to  liquids  and 
pay  defendant's  claim  at  such  rate.  Bills  amounting  to  $131,658.12 
having  acctmiulated,  the  defendant  notified  plaintiff  ttiat,  unless  such 
account  was  paid,  the  gas  for  street  and  public  building  lighting  would 
be  turned  off  September  10,  1908.  To  restrain  defendant  from  turn- 
ing off  such  gas,  plaintiff  brought  this  action,  and  procured  a  tem- 
porary order  enjoining  defendant  from  such  act.  Defendant  moves 
to  vacate  such  injunction 

Upon  the  argument  the  testimony  taken  by  the  Commission  of 
Gas  and  Electricity  in  the  spring  of  1907  touching  the  rate  per  1000 
defendant  could  legally  charge  for  gas  furnished  plaintiff  was  read. 
From  such  testimony  it  clearly  appears  that  the  defendant  would  be 
*  justified  in  charging  a  rate  of  at  least  75  cents  per  1000.  In  fact  the 
Commission  of  Gas  and  Electricity  made  an  order  that  on  and  after 
September  1,  1907,  the  maxium  price  for  g^s  which  could  be  charged 
to  consumers  by  defendant  should  be  fixed  at  95  cents  per  1000. 
Owing  to  the  fact  that  the  Court  of  Appeals  decided  the  statute  under 
which  the  Commission  of  Gas  and  Electricity  assumed  to  act  was  in 
many  particulars  unconstitutional,  neither  party  to  this  action  has  rec- 
ognized such  order  fudng  the  rate  at  95  cents  per  1000  as  of  any 
force;  the  plaintiff  contending  that  in  any  event  such  order  simply 
referred  to  gas  furnished  private  consumers,  while  defendant  contends 
that  it  was  an  adjudication  fixing  the  rate  defendant  must  pay  for  gas 
in  lighting  streets  and  public  buildings. 

It  is  very  apparent  that  the  differences  between  the  parties  cannot 
be  settled  until  it  is  determined  by  an  authoritative  adjuflicdtion  what 
would  be  a  reasonable  rate  for  defendant  to  charge  plaintiff  for  its 
gas.  For  the  gas  already  furnished  this  court  has  ample  power 
to  determine  its  value  and  adjudicate  upc»i  plaintiff's  present  in- 
debtedness; but  the  power  to  determine  what  rate  may  be  legally 
charged  for  future  gas  has  been  lodged  by  the  Legislature  with  the 
Public  Service  Commission,  and  that  power  can  only  be  invoked  by  the 
plaintiff.  The  defendant  is  denied  the  right  to  institute  any  proceed- 
ings looking  to  the  establishment  of  a  rate  for  the  future,  and  the 
plaintiff  refrains  from  so  doing,  contenting  itself  with  using  defend- 
ant's gas,  declining  to  pay  for  it,  and  invoking  the  equitable  power  of 
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the  court  restraining  defendant  from  turning  off  the  gas.  Counsel 
for  plaintiff  does  state,  however,  that  plaintiff  will  pay  65  or  70  cents 
per  1000  for  gas  already  used,  and  pay  any  balance  that  may  be 
found  due  defendant  upon  the  trial  of  this  action,  or  that  plamtiff 
will  pay  75  cents  per  1000  in  full  for  all  gas  used  up  to  time  of  com-, 
mencement  of  the  action. 

It  would  be  unjust  to  permit  the  use  of  the  power  of  the  court  to 
prohibit  the  defendant  from  shutting  off  the  gas  supply  to  plaintiff's 
streets  and  buildings  so  long  as  the  officers  of  the  plaintiff  arbitrarily 
refuse  to  pay  a  reasonable  rate  therefor.  It  does  not  seem  tmjust 
to  compel  the  plaintiff  to  pay  for  what  gas  it  has  already  consumed 
at  a  rate  that  is  conceded  by  plaintiff  to  be  reasonable.  The  establish- 
ment of  a  fixed  rate  for  future  gas  is  entirely  in  plaintiff's  hands.  The 
defendant  is  powerless  to  institute  such  a  proceeding.  The  plain- 
tiff asks  the  court  to  protect  it  against  the  only  step  that  the  defend- 
ant can  take  so  as  not  to  be  compelled  to  longer  furnish  g^s  that 
plaintiff  will  not  pay  for.  With  the  refusal  of  the  plaintiff  to  pay  the 
rate  of  96  cents  per  1000  fixed  by  the  Commission  of  Gas  and  Elec- 
tricity, or  to  the  rate  of  76  cents  conceded  by  tiie  plaintiff  to  be 
just,  and  await  the  determination  of  what  is  a  legal  rate,  the  plain- 
tiff takes  a  position  so  manifestly  unfair  that  its  injunction  order 
prohibiting  defendant  from  shutting  off  its  gas  cannot  longer  be 
continued. 

The  motion  will  be  denied,  without  costs,  upon  condition  that 
plaintiff  pay  to  defendant,  wi^in  10  days  from  date  of  entry  and 
service  of  order  to  be  entered  hereon,  a  sum  equivalent  to  75  cents 
per  1000  cubic  feet  for  gas  used  by  plaintiff  since  July  1,  1907,  which 
payment  shall  be  without  prejudice  to  either  party  hereto  to  establish 
any  other  sum  as  the  reasonable  value  of  such  gas.  In  the  event  the 
plaintiff  shall  fail  to  make  such  payment,  an  order  may  be  entered 
at  the  expiration  of  said  10  days  vacating  the  temporary  injunction 
granted  herein  on  the  10th  day  of  September,  1908,  with  $10  costs. 


HESS  et  al.  T.  FELT  et  aL 
(Supreme  Court,  Special  Term,  New  Torfc  Oonnty.   October  9.  190&) 

1.  PBOCEsa— BuBsrrruTBD  Sbbticb— Sufficienct  of  Ground. 

That  plaintiff  knew  defendant  was  somewhere  in  Canada,  being  unable 
to  ascertain  the  exact  place,  does  not  warrant  vacation  of  an  order  for 
substituted  service  obtained  under  the  express  terms  of  Code  Civ.  Proc 
I  435,  upon  the  ground  that  defendant  wia  without  the  state  and  that 
the  place  of  bis  sojourn  could  not  be  ascertained. 

2.  Sam»— "Place  of  His  SoJonas." 

"Place  of  his  sojourn,"  under  Code  Civ.  Proc.  |  435,  providing  for  sub- 
stituted service  on  a  resident  where  the  "place  of  his  sojourn"  cannot 
be  ascertained,  etc.,  means  a  definite  locality,  and  not  an  entire  countrr. 
8  Sauk— Obdeb  fob  Spbstitutto  SsavKV— Dn.A.T  nr  OwPAnmro— Bfimt. 

That  an  order  for  substituted  service  was  not  obtained  within  80  days 
after  filing  lis  pendens,  as  expressly  required  by  Code  Civ.  Proc.  |  1670, 
did  not  vitiate  the  service,  though  the  delay  ml^t  atr«ct  the  lis  paidens. 


Digitized  by 


Sup.  Ct.)  U'OBATH  T.  NASSAU  ELEOTRIO  B.  CO. 


471 


Action  by  Charles  E.  Hess  and  others  against  Abraham  Felt  and 
others.  Defendant  Larser  moves  to  vacate  an  order  for  substituted 
service.   Motion  denied. 

Ferdinand  E.  M.  Bullowa,  for  the  motion. 

Eisman,  Levy,  Com  &  Levine  (Joseph  J.  Com,  of  counsel),  op- 
posed. 

GIEGERICH,  J.  The  mere  fact  that  the  plaintiff  knew  the  defend- 
ant was  somewhere  in  Canada,  the  efforts  of  the  plaintiff  to  find  out 
in  what  place  therein  being  unavailing*,  is  not  enough  to  warrant  a 
vacation  of  the  order  for  substituted  service  obtained  under  section 
435  of  the  Code  of  Civil  Procedure,  upon  the  ground  that  the  de- 
fendant was  without  the  state  and  that  the  place  of  his  sojourn 
could  not  be  ascertained.  It  is  a  fair  inference  from  the  moving  papers 
that  the  family  and  business  representative  of  the  defendant  pur- 
posely and  repeatedly  withheld  from  the  plaintiff  information  of  the 
defendant's  whereabouts  in  Canada.  Under  such  circumstances  it 
cannot  be  said  that  the  place  of  the  defendant's  sojourn  has  been  as- 
certained, and  that  the  remedy  provided  in  section  436  should  be 
denied.  Place  of  sojourn  means  a  definite  locality,  and  not  an  entire 
country. 

Another  ground  on  which  it  is  sought  to  set  aside  the  order  is  that 
it  was  not  obtained  until  more  than  the  60  days  prescribed  by  sec- 
tion 1670  of  the  Code  of  Civil  Procedure  had  elapsed  after  the  fihng 
of  the  lis  pendens.  Such  tardiness  in  procuring  the  order  might  af- 
fect the  lis  pendens,  but  not  the  jurisdiction.  Brandow  v.  Vroman,  22 
Misc.  Rep  370,  50  N.  Y.  Supp.  328;  Cohen  v.  Biber,  .123  App,  Div. 
528,  530,  108  N.  Y.  Supp.  249. 

Motion  denied,  with  $10  costs. 


(128  App.  DiT.  63.) 

McGRATH  T.  NASSAU  ELECrTRIC  R.  00. 

{Supreme  Court,  Appellate  DItUIod.  Second  Department   October  9,  1908.) 

1.  BVIDKROK— ADHISSIOnS— PLBADinO. 

Where  plalntHTs  original  complaint,  rerlfled  while  he  was  hi  the 
hoqtltal,  alleged  that  the  accfdect  happened  because  of  the  sudden  start- 
ing of  the  car  before  plaintiff  had  an  opportunity  to  alight  In  safety.  It 
was  Insufficient  to  overcome  evidence  In  support  of  an  amended  com- 
plaint charging  that  plaintiff  was  injured  by  being  pushed  or  dragged 
from  the  car  by  defendant's  conductor. 

2.  GABaiESS— IlTJUBT  TO  PaSBENGEBS—NeOLIQENCS— EVIDENCE. 

In  an  action  for  Injuries  to  a  passenger  by  l>eing  pushed  from  a  street 
car  by  the  conductor,  evidence  hel4  to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  in  p<^t,  see  Cmt  Dig.  vol.  9^  Carriers,  {|  1307- 
1314.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  McGrath  against  the  Nassau  Electric  Railroad 
Ounpany.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  defendant  appeals.-  Affirmed. 
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Argued  before  WOODWARD.  TENKS,  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

D.  A.  Marsh,  for  appellant. 
Robert  H.  Elder,  for  respondent 

WOODWARD,  J.  The  plaintiff  has  a  judgment  for  $10,000,  en- 
tered upon  the  verdict  of  a  jury  in  an  action  for  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  through  the  negligence 
of  the  defendant ;  the  allegation  of  the  amended  complaint  being  that 
the  plaintiff  was  pushed  or  dragged  off  the  defendant's  car  by  the 
conductor  in  diatge  of  the  same,  while  engaged  in  the  performance 
of  his  duties  as  such  conductor.  The  only  point  urged  on  this  appeal 
is  that  the  verdict  is  !^:ainst  the  weight  of  the  evidence. 

From  a  reading  of  the  evidence  we  are  of  the  opinion  that  no 
one  would  question  that  the  plaintiff  had  established  his  case,  were 
it  not  for  the  fact  that  in  his  original  complaint  it  was  alleged  that 
the  accident  happened  by  reason  of  the  sudden  starting  of  the  car, 
before  the  plaintiff  had  been  given  an  opportunity  to  alight  in  safety 
at  a  street  comer.  It  is  urged,  however,  that,  this  complaint  being 
verified  and  so  out  of  harmony  with  the  plaintiff's  present  version,  it 
is  the  duty  of  the  court  to  set  aside  the  verdict  as  being  against  the 
weight  of  evidence.  We  cannot  agree  with  this  view.  The  original 
complaint  was  verified  while  yet  the  plaintiff  was  in  the  hospital, 
where  he  had  a  leg  amputated.  He  could  not  read,  and  he  says  that 
the  complaint  was  read  to  him  only  in  part,  and  that  he  did  not 
know  of  the  allegation  as  to  the  way  the  accident  happened.  The 
evidence  in  the  case,  some  of  which  appears  to  have  been  brought  to 
light  after  the  original  conmlaint  was  prepared,  coincides  wiSi  the 
pKdntiff's  present  version.  It  is  nowhere  suggested  in  the  evidence 
that  the  accident  was  due  to  the  sudden  starting  of  the  car,  or  that 
the  car  had  come  to  a  standstill.  On  the  contrary,  both  the  wit- 
nesses for  the  plaintiff  and  the  defendant  agree  that  the  car  was  in 
motion,  apparently  running  five  to  six  miles  an  hour,  and  the  con- 
troversy related  to  the  manner  of  the  plaintiff  leaving  the  running 
board  of  the  car,  where  he  was  obliged  to  stand  by  reascm  of  the 
crowded  condition  of  the  car. 

The  plaintiff's  version  is  that  the  conductor  grabbed  him  and  pushed 
him  off,  after  some  words  between  them  as  to  the  method  of  operating 
the  car;  and  the  defendant's  testimony  tended  to  show  that  the  plaintiff, 
after  some  aggressive  remarks  to  the  conductor,  jumped  from  the 
car  while  it  was  in  motion.  On  this  point  the  plaintiff  testified  him- 
self, and  was  corroborated  by  a  young  woman  who  saw  the  accident 
from  a  second  story  window  imniediately  overlooking  the  point  where 
the  accident  occurred,  and  in  some  measure  by  one  or  two  other  wit- 
nesses. The  defendant  presented  the  greater  number  of  witnesses 
in  support  of  its  theory,  but  a  reading^  of  the  evidence  does  not  war- 
rant this  court  in  saying  that  the  weight  of  evidence  is  against  the 
verdict.  It  seems  to  us  that  this  case  presented  a  fair  conflict  of  evi- 
dence, and  that  the  verdict  of  the  jury  should  be  sustained. 

llie  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.  All  concur. 
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(128  App.  Dlv.  69.) 

PEOPLB  ex  rel.  BURNS     PAINTER,  Tovn  Snpervlflor,  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    October  0,  1908.) 

1,  Health  —  Authobitt  of  Health  Offioeb  —  Heaxth  Boabd — Resolution— 

ConSTBUCTIOlf. 

A  resolution  of  a  local  health  board,  authorizing  the  health  officer  to 
take  measures  to  abate  nnisancee  In  and  about  certain  ponds,  and  that 
the  board's  coimsel  furnish  such  officer  with  legal  aid  to  auppreas  and 
abate  «ich  nulBanceB,  was  not  a  determination  that  there  were  any  nui- 
sances to  be  abated,  and  was  ot  no  legal  effect 

X  Same— NtrxsARoxs  on  Putatb  Pkovkbtt  — ABATEHKnt— Rbsolutzoks— 

Town's  lilABILITT. 

A  resolution  bj  a  local  health  board  that  the  present  condition  of  the 
ponds  at  Glen  Core  were  declared  to  be  public  nuisances,  and  authorizing 
the  health  officer  to  take  necessary  steps  to  abate  the  same,  was  Inef- 
fective to  authorize  the  health  officer  to  proceed  to  abate  nuisances,  con- 
sisting of  such  ponds,  located  entirely  on  private  property,  the  owners  of 
which  had  not  been  notified  to  abate  the  same,  as  required  by  Public 
Health  Law  (Laws  1883,  pp.  1G02,  1507,  c.  661)  fS  21,  27,  and  therefore 
coQld  not  entitle  the  health  officer  to  relmbnrsemait  from  the  town  for 
labor  and  material  expended  In  the  improvement  of  such  private  ponds. 

Certiorari  by  the  people,  on  the  relation  of  David  £.  Bums,  against 
C.  Chester  Painter  and  others,  constituting  the  town  board  of  Oyster 
Bay,  to  review  respondents'  action  in  refusing  to  audit  relator's  claim 
against  the  town  in  full.   Writ  dismissed. 

Argued  before  WOODWARD,  TENKS.  HOOKER.  GAYNOR, 
and  RICH,  JJ. 

John  J.  Graham,  for  relator. 
George  B.  Stoddart,  for  respondents. 

WOODWARD,  J.  The  relator  seeks  by  a  writ  of  certiorari  to  re- 
view and  reverse  the  determination  of  the  town  board  of  audit  of  the 
town  of  Oyster  Bay,  made  upon  an  audit  of  a  claim  presented  by  him 
against  the  town  for  services  rendered  in  ccMinection  with  the  abate- 
ment of  a  nuisance.  It  appears  that  certain  ponds  in  the  town  of 
Oyster  Bay  were  in  an  unsanitary  omdition  in  1907,  and  that  on  the 
27th  day  of  April  in  that  year  the  local  board  of  health  adopted  a  res- 
olution to  the  effect  that : 

"The  health  officer  be  authorized  and  empowered  to  take  all  necessary  meas- 
ures to  suppress  and  abate  nuisances  In,  upon,  and  about  the  ponds  at  Glen  Cove 
and  to  take  all  necessary  legal  measures  to  that  vaA;  and  that  the  counsel 
to  the  board  furnish  the  health  officer  with  all  necessary  legal  aid  to  siqipress 
•  and  abate  said  nnlsances." 

Clearly  here  was  no  determination  that  there  were  nuisances  to  be 
abated,  and  this  resolution  was  of  no  legal  effect,  so  far  as  any 
matter  relating  to  the  present  review  is  concerned.  On  the  11th  day 
of  May,  1907,  the  counsel  of  said  board  was  instructed  to  notify 
tenants  occupying  property  bordering  upon  the  Glen  Cove  ponds  to 
cease  draining  sewage  from  cesspools  and  privies  into  said  ponds 
within  10  days,  and  in  default  thereof  the  said  cotmsel  was  instruct- 
ed to  proceed  on  behalf  of  said  board  to  cause  the  nuisances  created 
therel^  to  be  abated  in  the  manner  prescribed  by  law.    Nothing  ap- 
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pears  to  have  been  done  under  this  instruction,  and  on  the  10th  of 
July,  1907,  it  being  reported  that  there  was  an  epidemic  of  malarial 
fever  at  Glen  Cove,  the  following  resolution  was  adopted : 

"Resolved,  that  the  pTOsent  condition  of  the  ponds  at  Glen  Core  are  a 
menace  to  the  public  health,  and  are  hereby  declared  to  be  public  nuisances, 
and  that  the  health  officer  be,  and  be  hereby  Is.  authorized  and  empowered  to 
take  all  necessary  means  to  suppress  and  atwte  the  sam&" 

Acting  under  the  authority  of  this  resolution,  the  health  officer  em- 
ployed the  relator  to  do  such  work  and  furnish  such  materials  as 
should  be  necessary,  and  it  is  not  disputed  that  t^e  relator  furnished 
the  materials  and  performed  the  labor  to  the  satisfaction  of  the  health 

officer.  The  relator  presented  a  bill  to  the  town  board  for  audit, 
amounting  to  $3,498.25,  this  sum  including  work  and  materials  fur- 
nished by  the  relator  in  making  changes  and  improvements  upon  two 
ponds,  which  belonged  to  a  private  corporation,  which  does  not  ap- 
pear to  have  had  any  notice,  such  as  is  required  by  sections  21  and  27 
of  the  public  health  law  (Laws  1893,  pp.  1502,  1507,  c.  661)  to  im- 
pose the  burden  upon  such  corporation.  The  town  board  of  audit 
allowed  the  claim  of  the  relator  for  $623 — this  sum,  it  being  estimated, 
having  been  legitimately  expended  upon  the  two  ponds  alleged  to  be 
the  property  of  the  township,  and  to  which  it  is  claimed  the  resolution 
of  July  10th  related — and  rejected  the  balance  of  the  claim.  The  re- 
lator claims  that  the  resolution  authorized  the  work  as  to  all  the 
ponds  at  Glen  Cove,  including  those  on  private  property,  and  that, 
having  performed  the  work  to  the  satisfaction  of  the  health  officer 
and  to  the  benefit  of  Ihe  town,  he  is  entitled  to  have  the  full  amount 
of  his  claim  audited. 

A  reading  of  the  statute,  in  harmony  with  well-established  princi- 
ples of  law,  convinces  us  that  the  relator  has  no  ground  for  complaint. 
The  resolution  of  July  10th,  passed  without  notice  to  any  one,  so  far 
as  appears,  could  have  no  Ijinding  effect  on  any  ponds  belonging  to 
private  individuals  or  corporations  at  Glen  Cove.  The  statute  clear- 
ly provides  for  giving  notice  to  owners  and  occupants,  and  provides 
that  if  there  is  a  failure  on  the  part  of  such  parties  to  abate  any  nui- 
sance the  same  may  be  abated  the  public  authorities,  the  owner  or 
occupier  of  the  premises  to  be  charged  with  the  payment  of  the  ex- 
penses (sections  21,  27),  which  clearly  precludes  the  idea  that  the 
board  of  health  may  declare  the  premises  a  nuisance  without  notice 
and  impose  the  burden  upon  the  community.  The  town  of  Oyster 
Bay  has  long  claimed  title  to  two  of  these  ponds.  The  entire  pro- 
ceeding of  the  board  of  health,  in  so  far  as  it  indicates  anything  defi- 
nite, points  to  the  conclusion  that  it  was  dealing  with  the  ponds 
which  were  daimed  to  belong  to  the  township,  and  as  to  which  it 
probably  had  authority  to  deal  without  notice.  It  certainly  had  no 
authority  for  declaring  a  nuisance  upon  private  property  without  no- 
tice, and,  as  there  could  be  no  authority  for  abating  a  nuisance  not 
legally  established,  there  could  be  no  authority  in  the  general  resolu- 
tion of  July  10th,  in  relation  to  "the  ponds  at  Glen  Cove,"  for  intrud- 
ing upon  private  property,  and  making  improvements  aggregating 
nearly  $2,000,  and  imposing  this  burden  upon  the  community.  If  the 
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private  corporation  owning  the  premises  where  this  important  work 
was  done  was  maintaining  a  ntiisance,  it  was  its  duty  to  abate  the 
same,  and  upon  being  legally  notified,  and  upon  proper  proceedings 
being  taken,  this  duty  could  be  enforced  without  expense  to  the  pub- 
lic. The  board  of  health  having  failed  to  take  these  steps,  there  is  no 
way  in  which  the  cost  of  the  work  can  be  placed  where  it  belongs — 
assuming  that  the  corporation's  ponds  did,  in  fact,  constitute  a  nuisance 
— ^and  the  relator  could  not  gain  any  rights  by  doing  the  work  under 
the  direction  of  the  health  officer,  for  he  was  bound  to  know  the  limi- 
tations upon  the  authority  of  that  officer.  He  was  conclusively  pre- 
sumed to  know  the  law,  and  die  law  dearly  did  not  authorize  the  doing 
of  work  upon  private  property  for  the  abatement  of  a  nuisance  with- 
out conforming  to  the  provisions  of  tiie  statute  and  giving  the  party 
notice  and  an  opportunity  to  be  heard  and  to  abate  the  nuisance. 

The  determination  of  the  town  board  should  be  affirmed,  and  the 
writ  of  certiorari  dismissed,  with  costs.    AU  concur. 


(50  mac  Itop.  583.) 

PBOPLE  ex  rd.  BABTBIM  t.  MOOBE,  County  TreaBvrer,  et  al. 

(Bnpreme  Oonrt,  Special  Tena,  Onondaga  Uounty.   Jwoa,  190&) 

ImxHciaATnra  liquob»— Lkjbhseb— Exfikatiok. 

Where,  at  a  recalar  town  meeting  In  November,  1807,'  the  town  voted 
that  no  Hqnor  should  be  sold  in  It,  the  right  to  sell  liquor  under  llceuses 
previously  granted  expired  on  the  30th  of  April  following,  and  a  subae- 
quent  change  by  Laws  1908,  p.  406,  c.  144,  bo  that  the  excise  year  began  on 
the  1st  of  October,  and  the  proTtslons  tu  the  law  for  the  extension  of 
licenses  to  that  date,  did  not  apply  to  licenses  in  such  town. 

Application  by  the  people,  on  the  relation  of  George  Bartrim,  for 
a  writ  of  certiorari  against  Frederick  M.  Moore,  as  (xiunty  treasurer 
of  Oswego  county,  and  Maynard  N.  Clement,  as  state  commissioner 
of  excise,  to  review  and  correct  the  action  of  the  county  treasurer 
in  refusing  to  issue  a  liquor  tax  certificate  to  authorize  the  relator  to 
traffic  in  liquors  at  Fruit  Valley,  in  the  town  of  Oswego,  in  the  county 
of  Oswego,  under  subdivision  1  of  section  11  of  the  liquor  tax  law 
(Laws  1896,  p.  61,  c.  112).  The  application  for  the  certificate  was 
made  May  16,  1908,  accompanied  by  a  sufficient  bond,  and  $62.50  was 
deposited  with  the  county  treasurer  as  full  payment  of  the  sum  re- 
quired to  permit  the  applicant  so  to  traffic  in  liquors  from  May  16  to 
October  1,  1908.  Hie  a|>plication  was  refused  on  the  ground  that, 
at  the  regular  town  meeting  or  election  held  November  5,  1907,  the 
electors  of  the  town  of  Oswego  had  duly  voted,  pursuant  to  secticm 
16  of  the  liquor  tax  law,  that  no  liquor  should  be  sold  in  that  town. 
Writ  dismissed. 

F.  T.  Cahill,  for  relator. 

Arthur  H.  Smith,  for  respondents. 

DE  ANGELIS,  J.  As  the  liquor  tax  law  stood  when  the  electors 

of  the  town  voted  not  to  permit  traffic  in  liquors,  the  prohibition  be- 
came operative  May  1,  1908,  at  the  beginning  of  the  old  excise  year. 
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Chapter  144,  p.  406,  of  the  Laws  of  1908,  which  became  a  law  April 
21,  1908,  amended  the  liquor  tax  law  (Laws  1896,  p.  45,  c.  112)  so  as 
to  make  the  excise  year  begin  October  1st,  instead  of  May  1st,  as 
theretofore.  The  right  to  traffic  in  liquors  in  the  town  of  Oswego  end- 
ed April  30,  1908,  unless  the  amendment  to  the  law  referred  to  above 
changed  the  status  of  the  town  upon  the  subject.  Section  16  of  the 
law  as  amended  b^ns  as  follows: 

"Id  order  to  ascertain  tbe  will  of  the  qaallfled  electors  of  each  town,  the 
following  questions  shall  be  submitted  at  each  bl«intal  town  meeting  hereafter 
held  In  any  town  In  this  state,"  etc. 

Observe  the  future  tense,  and  especially  the  word  "hereafter,"  and 
it  will  be  seen  that  the  law  contemplates  future  town  meetings.  The 
postponement  of  the  effect  of  the  vote  in  question  is  claimed  under 
this  language  in  said  section  16 : 

"The  status  existing  at  the  time  such  vote  is  ihkea  upon  questlcms  atb- 
mltted  stiall  not  be  changed  until  the  ist  day  of  October  following  next  there- 
after, prior  to  which  time  such  vote  shall  neither  authorize  the  Issuance  of 
liquor  tax  certificates  In  accordance  therewith  or  preclude  the  Issuance  of  such 
certificates  In  accordance  with  the  result  of  the  preceding  vote  on  such  que*- 
tfons  submitted,  nor  shorten  tbe  term  for  which  any  liquor  tax  certificate  may 
have  been  lawfully  Issued,  nor  affect  the  rights  of  any  person  thereunder." 

It  seems  to  me  that  the  claim  cannot  be  sustained.  The  language 
is,  "The  status  existing  at  the  time  such  vote  is  taken,"  etc.  What 
vote?  Turning  back  to  the  beginning  of  the  section,  we  find  the  an- 
swer to  be,  the  vote  taken  at  the  "biennial  town  meeting  hereafter 
held."  It  seems  to  be  clear  that  the  only  purpose  of  the  change  in 
the  law  was  to  make  the  excise  year  begin  October  1st,  instead  of 
May  1st.  As  existing  licenses  would  have  expired  under  the  old  law 
on  the  30th  day  of  April,  provision  was  needed  to  permit  licenses  in 
the  year  1908  from  May  1st  to  October  1st,  and  such  provision  was 
made;  but  the  policy  of  the  law  did  not  require  the  annulment  of  the 
determination  of  the  electors  of  a  town  forbidding  traffic  in  liquors 
in  that  town  after  April  30,  1908.  The  lawmakers,  doubtless,  had  the 
power,  notwithstanding  this  determination  of  the  electors  of  the  town, 
to  permit  the  traffic  until  October  1st ;  but  the  power  was  not  exercis- 
ed. Tlie  new  act  addressed  itself  to  tbe  future,  and  in  no  manner 
attempts  to  interfere  with  any  action  that  had  been  taken  tmder  the 
old  law. 

There  certainly  can  be  no  presumption  that  this  amendment  is  re- 
troactive.   On  the  contrary,  the  presumption  is  just  the  reverse. 

I  have  been  shown  the  opinion  in  People  v.  .Bashford,  as  County 
Treasurer  of  Wayne  County,  112  N.  Y.  Supp.  502,  where  a  different 
conclusion  was  reached.  I  am  sorry  not  to  be  able  to  agree  with  the 
learned  judge  who  decided  that  case.  It  seems  to  me  that  he  mis- 
apprehended the  effect  of  the  new  legislation. 

The  application  is  denied,  and  the  writ  is  dismissed  u^on  the  merits. 

Application  denied,  and  writ  dismissed. 
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HARBISON  T.  ABGYLB  00. 


{Supreme  Oour^  Appellate  Dlvteton,  Second  D^Hurtment   October  9,  1908.) 

1.  Appkaz,  and  Ebbob—Bxvibw—Vkbdict— Conclusiveness. 

A  rerdlct  on  conflicting  evidence  Is  conclusive  on  appeal. 
[Ed.  Note.— For  cases  in  point,  aee  Oent  Dig.  vol.  8*  Appeal  and  Ebrror, 
11  3986-8987.] 

2.  Saixs— PEBfOBVAirox  or  Covxaur— Oma  bt  Skllkb— SumonKor— Good 

Faith. 

In  an  action  for  breach  ol  contract  to  deliver  goods,  tbe  defense  being 
a  rescission  of  tbe  contract  for  an  alleged  failure  by  jdalntUf  to  make  the 
payments  agreed  on,  that  defendant  offered  to  deliver  the  goods  If  plain- 
tiff would  pay  cash  for  them  did  not  limit  recovery  to  nominal  damages, 
where  the  offer  vras  not  made  In  good  faith  and  dtfendant  was  In  fact  un- 
able to  furnish  the  goods  as  agreed. 

8.  Sahb— Reuedt  or  Buteb— Actions  fob  Bbbaoh— E}viden(»— SurriciBNor— 
Offeb  to  Deliveb. 

In  an  action  for  failure  to  deliver  goods  as  agreed,  the  evidence  Aeld 
to  sustain  a  flodlng  that  defendant's  offer  to  deliver  was  not  made  in  good 
faltbt  but  to  avoid  his  obl^atlons  under  the  contract 

4.  Appeal  and  Bbbob— Bxceptioks— iKnsucrnoNa— Failubi  to  Bxoept— Br- 
raoT. 

Where  the  court  instructed,  without  objection  or  exception,  as  to  plaln- 
tUTs  measure  of  damages  for  breach  of  contract,  it  cannot  be  objected  to 
on  appeal. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error, 
Sfi  1309-1814.] 

6.  Sales  — Reugdt  of  Buyee  — Actions  fob  Bbeaoh  or  Oontkaot— Dtrrr  to 
PuBouASE  Elsewhere. 

Where  the  buyer  did  not  concede  the  seller's  rescission  In  May  of  a  con- 
tract for  delivery  of  goods  in  September,  he  was  not  bound  to  purchase 
elsewhere  before  that  time  In  order  to  reduce  tiie  loss  from  the  seller's 
breach,  even  If  he  knew  that  the  latter  had  repudiated  the  contract  ea- 
pecially  where  the  market  price  was  falling  during  the  summer  and  the 
goods  could  not  be  bought  on  the  open  market  but  had  to  be  contracted 
for  in  advance. 

8.  Save  —  Flkadino  —  Dajcaoes— Allbqations  or  Genebal  Damage— Suffi- 
oxsnor. 

The  complaint  alleged,  as  to  each  of  the  three  contracts  sued  on.  that 
plaintiff  contracted  for  the  delivery  of  goods  for  the  purpose  of  resale, 
which  defendant  knew,  and  that  the  goods  were  under  contract  for  re- 
sale when  the  order  was  given,  but  no  amount  of  special  damages  was  al- 
leged ;  but  In  a  separate  paragraph  in  each  case  it  was  alleged  that  by  rea- 
son of  such  fticts  the  idalntiff  had  been  damaged  in  the  sum  of  $500,  and 
$5,000  wms  claimed  as  damages  for  all  three  causes  of  action.  Tbe  order 
for  a  bill  of  partlcnlars  provided  that  on  plaintUTs  failure  to  file  a  bill  of 
particulars  be  was  not  precluded  from  showing  general  damages  if  tbe 
court  decided  the  complaint  alleged  such  damages,  and  there  was  no  ef- 
fort to  establish  special  damages ;  the  trial  proceeding  on  the  theory  that 
only  general  damages  were  In  issue,  field,  under  the  liberal  rule  of  piead- 
ing,  that  the  ctunplalnt  suflldently  alleged  general  damages. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mildred  L.  Harrison,  doing  business  as  the  Harrison 
Commission  Company,  against  the  Argyle  Company.  From  a  judg- 
ment for  plaintiff,  and  the  refusal  of  a  new  trial,  and  the  grant  of  an 
extra  allowance,  defendant  apprals.  Affirmed. 
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Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 


Louis  Salant,  for  appellant. 

Julius  Henry  Cohen  (Theodore  B.  Richter,  on  the  brief),  for  re- 
spondent. 

WOODWARD,  J.  This  action  was  brought  to  recover  damages 
for  a  breach  of  contract  on  the  part  of  the  defendant  in  failing  and 
refusing  to  complete  tlie  delivery  of  certain  goods,  which  it  had  under- 
taken  to  manufacture  and  deliver  to  the  plaintiff  at  prices  agreed  upon 
and  upon  terms  of  credit  and  payment  mutually  satisfactory.  There 
is  no  question  about  the  making  of  the  contract,  or  of  the  quality  and 
quantity  of  goods  to  be  manufactured  and  delivered;  nor  is  there  any 
question  zhmit  the  prices,  nor  yet  of  the  terms  which  were  originally 
agreed  upon,  except  that,  while  it  is  admitted  that  originally  the 
plaintiff  was  to  have  a  credit  limited  to  $500,  it  is  claimed  that  this 
credit  was  subsequently  extended  to  $1,000.  The  contract  price  of 
the  goods  involved  in  the  transacticm  was  $8,043.12,  and  by  the  terms 
of  the  agreement  between  the  parties  these  goods  were  to  be  delivered 
from  time  to  time,  the  plaintiff's  credit  limited  as  above  suggested, 
and  payments  to  be  made  at  the  end  of  30  days  from  the  delivery  of 
each  installment.  There  were  three  separate  contracts,  all  similar  to 
the  above,  but  bearing  different  dates;  but  it  is  admitted  that  no 
gcKtds  were  delivered  under  any  of  these  contracts,  excepting  the  one 
of  July  6, 1906.  During  business  under  the  contract  of  July  5th  the 
plaintiff  was  urging  the  defendant  for  deliveries  of  the  goods  during 
the  early  part  of  the  year  1906,  and  in  April  of  that  year  there  was  a 
claim  advanced  on  the  part  of  the  defendant  that  tiie  plaintiff  was 
slow  in  making  payments  and  that  his  time  overran  some  days;  and 
this  controversy,  the  plaintiff  demanding  goods  and  the  defendant 
complaining  of  lack  of  promptness  in  payments,  ran  along  until  early 
in  May,  when  the  defendant  refused  to  deliver  any  more  goods  to  tlie 
plaintiff,  except  on  condition  that  the  plaintiff,  who  had  been  accorded 
a  30-day  credit,  should  pay  cash  on  delivery,  less  one-half  of  1  per 
cent,  for  the  use  of  the  mcmey.  The  plaintiff  refused  to  permit  a  mod- 
ification of  the  terms  of  the  contract,  whereupon  the  defendant  per- 
emptorily refused  to  recognize  the  contract  as  binding  upon  it,  and  the 
plaintiff  brought  this  action  to  recover  damages  for  the  breach  of  the 
contract.  The  jury  has  awarded  a  verdict,  upon  which  a  judgment  for 
$1,541.23  has  been  entered,  and  from  this  judgment,  and  an  order 
denying  a  motion  for  a  new  trial,  as  well  as  from  an  order  granting 
an  extra  allowance,  the  defendant  appeals. 

There  was  a  distinct  conflict  of  evidence  upon  all  of  the  questions 
at  issue,  and  the  verdict  of  the  jury  must  be  conclusive  upon  this  ap- 
peal, unless  there  is  error  of  law.  It  is  urged  under  the  defendant's 
first  point  that,  as  the  defendant  offered  to  furnish  the  plaintiff  with 
these  goods  if  the  plaintiff  would  pay  cash  for  the  same,  the  latter 
is  entitled  only  to  nominal  damages,  because  he  could  have  prevent- 
ed the  damages  by  purchasing  from  the  defendant  on  a  cash  basis.  It 
might  be  that  if  the  defendant,  acting  in  good  faith  and  being  govern- 
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ed  by  prudence,  had  refused  credit  to  the  plaintiff,  and  had  been  pre- 
pared to  deliver  the  goods  upon  the  payment  of  cash,  and  had  offered 
to  do  so,  the  rule  invoked  might  have  force.  But  the  evidence  was 
such  that  the  jury  were  entirely  justified  in  finding  that  the  com- 
plaint of  the  defendant  about  payments  was  lacking  in  good  faith, 
and  that  the  real  trouble  lay  in  the  fact  that  the  defendant  was  not 
prepared  to  deliver  the  goods  as  called  for  by  the  plaintiff's  contract. 
The  mere  refusal  of  the  defendant  to  deliver  goods  unless  payment  in 
cash  was  made  was  not  an  offer  in  good  faitii  to  fulfill  the  contract 
upon  the  payment  of  cash,  and  if  the  defendant  was  in  fact  unable  to 
fill  the  order  it  could  gain  no  rights  as  against  the  plaintiff  by  sug- 
gesting that  it  would  do  what  it  could  not  do.  We  think  the  evidence 
warranted  the  jury  in  holding  that  the  offer  was  not  made  in  good 
faith,  and  under  the  circumstances  the  plaintiff  was  not  under  obliga- 
tions to  offer  cash  for  the  delivery  of  the  goods.  So  far  as  the  evi- 
dence goes,  the  plaintiff  appears  to  have  g^ven  checks  on  the  days  when 
the  payments  became  due ;  at  least  they  were  dated  on  those  days,  and 
the  jury  was  not  bound  to  believe  that  they  were  delivered  some  days 
subsequent,  even  though  defendant's  witnesses  testified  to  that  effect. 
There  appears  to  have  been  no  question  that  the  plaintiff  was  able  to 
make  the  payments  when  due.  No  suggestion  of  insolvency  is  made, 
and  the  jury  had  a  right  to  conclude  that  this  complaint  of  tardiness 
in  payments  was  but  an  afterthought,  to  avoid  the  obligations  of  the 
contract. 

The  defendant  also  urges,  with  great  elaboration  of  detail  and  sup- 
ported by  many  authorities,  that  the  plaintiff,  when  he  knew  that  the 
contract  had  been  repudiated  by  the  defendant,  owed  the  active  duty 
of  making  the  loss  as  small  as  possible,  and  that  he  had  no  right  to 
wait  from  the  early  part  of  May  to  August  and  September,  when  the 
deliveries  were  due,  and  then  measure  his  damages  by  what  ,it  would 
cost  to  purchase  the  goods  in  the  open  market ;  it  appearing  from  the 
evidence  that  it  was  at  that  time  necessary  to  purchase  of  jobbers, 
rather  than  of  manufacturers,  at  greatly  enhanced  prices.  A  very 
complete  answer  to  this  proposition  is  the  fact  that  the  court  charged 
the  jury  upon  this  question  precisely  in  line  with  the  evidence,  and 
that  the  defendant  made  no  objection  and  took  no  exception  to  the 
rule  as  stated.  Upon  the  basis  of  that  ancient  maxim  of  the  common 
law,  that  "that  to  which  a  person  assents  is  not  esteemed  in  law  an 
injury"  (Broom's  Legal  Maxims),  the  defendant  is  in  no  position  to 
raise  this  question  upon  appeal.  The  court  charged : 

"Now  that  Is  all  there  is  about  the  case,  Kentlemen.  If  the  plaintiff  is  en- 
titled to  recover,  the  measare  of  damages — that  Is,  the  amount  he  is  entitled 
to  recorer — is  the  difference  between  the  contract  price  and  what  the  goods 
were  worth  in  the  market ;  not  what  they  cost  him,  but  what  he  could  go  Into 
the  market  and  buy  them  for  at  the  time  they  should  have  been  deltvedred. 
Whether  yon  Iiave  carried  In  yonr  minds  flgnres  enough  to  be  able  to  dispose 
of  that  queatlon  or  not  I  very  gravely  doubt ;  but  that  Is  the  legal  measure  of 
damages,  namely,  the  dlffer^ce  between  the  contract  price  and  the  market 
price  at  the  time  when  they  should  have  been  delivered.  In  speaking  of  the 
market  price,  I  refer  to  the  market  to  which  the  plaintiff  was  compelled  to 
resort  If  they  could  be  purchased  currently  at  the  manufacturer's.  It  would 
be  the  manufacturer's  price  that  would  be  in  question ;  but  if  they  could  not  be 
purchased  there,  if  there  was  no  market  lu  that  quarter,  then  the  market  to 
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which  the  plaintiff  was  compelled  to  reeort  would,  of  conrse,  furolsb  the 
measure  of  his  actual  loss." 

This  chai^,  unchallenged,  must  stand  as  the  law  of  the  case,  and  . 
the  evidence  fully  justified  the  determination  of  the  jury.  It  might 
be,  of  course,  if  the  market  for  this  kind  of  goods  was  obviously  ad- 
vancing at  a  rapid  rate,  it  would  be  the  duty  of  the  plaintiff  to  make 
an  effort  to  procure  the  goods  at  a  rate  to  protect  the  defendant,  so 
far  as  possible;  but  no  such  situation  was  shown.  Indeed,  the  evi- 
dence tended  to  show  that  the  market  was  quite  steady,  with  a  ten- 
dency downward  in  the  summer  months;  the  difficulty  being  that  the 
goods  (underwear)  had  to  be  contracted  for  some  time  in  advance, 
and  at  the  time  of  delivery  there  were  no  goods  of  the  plaintiff's  class 
in  the  hands  of  manufacturers  ready  for  delivery.  Obviously  it  was 
not  the  duty  of  the  plaintiff,  who  refused  to  regard  the  contract  as*a 
nullity,  to  take  the  chances  of  ordering  goods  in  May  to  be  delivered 
in  August  and  September;  for  he  could  not  know  what  the  market 
would  be,  and  there  is  nothing  to  show  that  he  could  have  placed  his 
orders  at  that  time  and  been  able  to  meet  the  terms  which  might  have 
been  imposed.  Moreover,  having  refused  to  treat  the  contract  as  be- 
ing abrogated,  the  defendant  might  have  elected  to  fill  the  orders. 

It  is  insisted,  however,  that  the  plaintiff  alleged  in  her  complaint 
special  damages,  and  that  the  court  erred  in  permitting  proof  of  gen- 
eral damages.  The  complaint  did  allege,  as  to  each  of  the  contracts 
sued  upon,  that  the  goods  were  ordered  for  the  purpose  of  resale,  that 
this  fact  was  known  to  the  defendant,  and  that  the  goods  were  already 
under  contract  at  the  time  the  orders  were  given;  but,  while  there 
was  an  allegation  of  damages,  no  amount  was  stated.  In  a  separate 
paragraph  it  was,  in  each  case,  averred  that  "by  reason  of  the  aforesaid 
facts  the  plaintiff  has  been  damaged  in  the  sum  of  $500,"  or  whatever 
sum  was  claimed  upon  the  cause  of  action,  and  the  d^and  for  judg- 
ment was  for  $5,000,  the  aggregate  of  the  three  causes  of  action  al- 
leged. We  are  of  the  opinion  that,  in  view  of  the  resettled  order  for 
a  bill  of  particulars,  in  which  it  was  provided  "that,  in  the  event  of 
plaintiff's  failure  to  serve  a  verified  bill  of  particulars  as  aforesaid, 
she  shall  not  be  thereby  precluded  from  giving  evidence  of  her  gen- 
eral contract  damages  upon  the  trial  of  this  action,  if  the  trial  court 
should  decide  that  the  complaint  alleges  such  damage,"  it  would  serve 
no  end  of  justice  to  hold  that  the  plaintiff  was  not  entitled  to  show 
her  damages.  There  was  no  effort  to  establish  the  special  damages, 
the  fried  proceeded  upon  the  theory  that  the  general  damages  were  to 
be  litigated,  and  we  believe  that  under  the  liberal  rule  of  pleading  the 
complaint  did  allege  the  general  damages. 

An  examination  of  the  exceptions  urged  does  not  disclose  to  us 
reasons  warranting  a  reversal  of  this  judgment. 

The  judgment  and  orders  appealed  irom  should  be  affirmed. 

Judgment  and  orders  aftlrmed,  with  costs.  All  concur,  except  RICH,  J.,  who 
Totes  to  modify  the  Judgment  bj  striking  out  the  provision  for  an  extra  al- 
lowance, and,  as  thua  modified,  to  affirm. 
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INTBR-CXTZ  B£]AI/rT  CO.  T.  NEWMAN  et  al. 


(Supreme  (3onrt,  Appellate  DItIsIod,  Second  Department   October  9,  190S.) 

1.  PaBTITIOIT— RZFEBEE'S  DVBD— COHTEICAKOB  01  £*A.ND  NOT  IMDSCBIBED. 

K.,  while  owning  land  bordering  en  New  Tork  Bay,  acquired  by  grant 
from  the  state  lands  betnreen  high  and  low  water  mark  and  under  water  In 
front  of  his  premises.  The  upland  and  that  so  acquired  vested  In  hla 
widow  as  hlB  residuary  l^tee,  and.  she  having  died,  her  heirs  brootftit 
partiUon.  the  complahit  In  wliich  failed  to  describe  the  lands  acquired 
from  the  state,  but  recited  "that  the  parties  did  not  own  any  other  land 
in  common,"  which  the  referee  found  to  be  true.  Held,  that  sncb  ad- 
judication estopped  the  widow's  heirs  and  their  privies  from  claiming 
that  the  referee's  deed  in  such  suit,  describing  the  upland  and  "land  un- 
der water,"  did  not  include  as  an  appurtenance  the  land  between  hl^ 
and  low  water  mark  owned  by  K.  at  his  death. 

2.  Deeds— AiiBiouiTr— Rights  of  Gbantsb. 

Where  there  is  any  ambiguity  In  a  deed,  the  position  of  the  person  In 
possession  Is  stronger,  and  every  uncertainty  must  be  resolved  In  favor  of 
the  grantee. 

8.  BonnDABiEs— Unopenrd  Stbeets— Dksobiption. 

Where  a  deed  described  certain  city  property  as  bounded  by  existing 
avenue  lines  as  shown  on  a  map,  such  description  was  nullified  as  a  lUoi- 
tatiott  of  the  grant  by  farther  description  of  the  premises  in  the  same  in- 
strument by  lot  and  block  number  on  the  map,  so  that  soch  deed  conveyed 
the  east  half  of  one  of  such  unopened  streets  and  the  whole  of  the  other, 
which  was  located  on  the  boundary  of  the  plat  together  with  the  land  be- 
tween Budb  street  and  the  beach  of  New  York  Bay,  on  which  it  was  wop- 
posed  to  abut 

4.  Tbial— Question  fob  Jubt— Imhatebial  Issues. 

The  court  did  not  err  In  refusing  the  application  of  plalntUTs  counsel 
to  go  to  the  jury  on  a  qnestlon  which  counsel  stated  he  thought  was  Im- 
material. 

6.  Estoppel— Natubai.  Boundabies— Right  to  Question. 

Where  a  deed  was  made  with  reference  to  a  city  addition  map  which 
showed  nothing  betweoi  an  avenue  described  as  a  boundary  of  the  prop- 
erty and  New  York  Bay,  plaintiff,  a  privy  of  defendant's  prior  grantor, 
was  estopped  to  dispute  the  natural  boundary  shown  on  the  mai>. 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  the  Intcr-City  Realty  Company  against  Harriet  M.  New- 
man and  another.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals. Affirmed. 

Ar^ed  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

'  A.  B.  Widdecombe  (Philip  Carpenter  and  L.  W.  Widdecombe,  on 
the  brief),  for  appellant. 
Wra.  Allaire  ^ortt,  for  respondents. 

RICH,  J.  This  is  an  action  of  ejectment,  in  which  the  right  to  pos- 
session of  six  parcels  of  land,  separately  described  in  the  complaint,  is 
involved.  At  the  close  of  the  evidence  the  trial  court  directed  a  verdict 
in  favor  of  the  plaintiff  as  to  three  parcels,  and  for  the  defendant  as 
to  three  parcels.  From  so  much  of  the  judgment  as  adjudicated  that 
the  plaintiff  was  not  the  owner  in  fee,  and  not  entitled  to  the  posses- 
sion, of  parcels  4,  6,  and  6,  this  appeal  is  taken. 
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The  defendant  Harriet  M.  Newman  is  the  owner  of  a  lot  numbered 
16  on  a  map  of  "Lawrence  Park."  The  lot  is  on  the  corner  of  Maple 
avenue  and  Shore  avenue.  The  latter  avenue  extends  along  the  top 
of  the  bank  adjacent  to  the  waters  of  New  York  Bay.  This  avenue 
was  never  opened  or  used  as  a  street.  Parcel  No.  4,  described  in  the 
complaint,  is  the  land  lying  in  Shore  avenue  in  front  of  said  lot  No. 
16,  and  the  land  from  me  top  of  the  bank,  which  is  the  south  side  of 
the  avuiue,  and  the  water  of  the  bay,  on  which  Mrs.  Newman  has 
erected  and  maintains  a  flight  of  steps,  arbors,  and  a  runway  leading 
from  her  lot  to  the  water.  Parcel  No.  5  is  the  land  under  water  in 
front  of  lot  16,  on  which  she  has  erected  a  pier  extending-  410  feet 
into  the  bay ;  and  parcel  No.  6  is  the  land  on  the  beach,  abutdng  od 
the  water,  and  between  it  and  the  top  of  the  bank,  partly  in  front  of 
lot  No.  16,  and  partly  within  the  lines  of  Maple  avenue,  if  prolonged 
from  the  top  of  the  bank,  where  it  now  ends,  to  the  waters  of  the  bay, 
on  which  the  defendant  has  erected  and  maintains  bath-houses. 

In  1867  one  William  H.  Aspinwall  became  the  owner  in  fee  (rf  a 
parcel  of  land  which  included  the  land  in  controversy  its  southern 
boundary  being  "the  bay  or  beach"  of  New  York  Bay.  His  deed  con- 
tained the  following  clause : 

"And  also  all  the  right,  title,  and  Intereat  of  the  party  of  the  first  part  of. 
in,  and  to  the  bay  or  beach  in  front  of  said  premises  and  tbe  land  under  the 
water,  ao  for  as  tiie  rights  of  the  said  party  of  the  first  part  extend." 

In  May,  1881,  Aspinwall's  executors  conveyed  the  premises  to  Law- 
rence R.  Kerr,  Sr.;  the  deed  containing  a  clause  in  the  following 
words : 

"Also  all  the  right,  title,  and  Interest  of  tbe  said  WUllam  H.  ABplnmll. 
dec'd,  had  at  the  time  of  his  decease  of,  in,  and  to  the  bay,  or  land  mder 

crater  In  front  of  the  said  premises." 

In  December  of  the  same  year  Kerr  obtained  a  grant  frtMn  the  state 
of  New  York  of  the  lands  between  high  and  low  water  mark  and 
under  the  water  "adjacent  to  and  in  front  of"  his  premises.  Kerr 
died  in  December,  1888,  testate,  his  wife  being  his  residuary  l^tce, 
and  the  title  to  said  lands,  both  upland  and  under  water,  vested  in 
her.  She  died  intestate  in  1891,  seised  of  tiie  property  so  devised  tt> 
her,  leaving  a  number  of  heirs,  <Hie  of  whom  commenced  an  action 
for  the  partition  of  that  portion  of  the  premises  of  which  she  died  the 
owner.  That  was  known  after  1904  as  "Lawrence  Park,"  in  which 
action  the  decree  and  referee's  deed  described  the  upland  and  shore , 
and  water  rights  in  the  same  language  used  in  the  deed  from  Aspin- 
wall's  executors  to  Kerr,  Sr.,  and  did  not  specifically  mention  the  land 
under  water,  or  between  high  and  low  water  mark,  which  the  latter 
obtained  from  the  state,  and  of  which  he  died  seised.  Lawrence  R. 
Kerr,  Jr.,  purchased  the  property  upon  the  sale  made  in  the  partitioo 
action,  and  in  1894  had  the  land  platted  and  laid  out  in  lots,  streets, 
and  avenues,  and  a  map  made  thereof,  which  was  filed,  on  which  he 
designated  the  property  as  "Lawrence  Park." 

The  title  of  .  the  defendant  Harriet  M.  Newman  to  lot  No.  16  ap- 
pearing on  said  map,  and  consequent  right  to  the  possession  of  the 
lands  as  to  which  she  has  recovered,  are  rased  upon  deeds  irom  Kerr, 
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Jr.,  to  one  Sejalon  in  1901,  who  conveyed  to  Le  Moult  in  1903,  and  the 
latter  to  defendant  in  1903.  Each  of  these  conveyances  described  the 
premises  by  metes  and  bounds,  their  westerly  line  running  "along  the 
westerly  side  of  Maple  avenue",  and  the  southerly  line  "along  the 
northerly  side  of  Shore  avenue,"  as  well  as  1^  the  lot  and  block  num- 
ber, appearing  oa  the  map  referred  to,  and  includes  all  riparian  rights 
of  the  grantor  ^'appertaining  to,  belonging  to,  and  being  appurtenant 
to"  the  described  premises.  It  is  beyond  question  that  the  description 
of  the  premises  and  rights  conveyed,  and  rights  in  the  mortgage  here- 
inafter referred  to,  is  sufficient  to  pass  the  title  to  the  beach  and  lands 
under  water  in  front  of  the  premises  conveyed,  if  Kerr,  Jr.,  acquired 
title  thereto  by  his  deed  from  the  referee  in  the  partiti(m  action.  Each 
of  these  deeds  is  made  subject  to  a  mor^ge  upon  the  premises  as- 
sumed by  the  grantee,  and  m  the  mortgage,  following  the  description 
of  the  property  by  its  map  lot  and  blodc  number,  is  the  following 
clause: 

"T(«ether  with  all  the  right,  title,  and  hitereat  of  the  parUes  of  the  first 
part  hereto  of.  in,  and  to  the  roadB  or  highways  In  front  of  and  adjoining  said 
premises,  and  all  the  rli^t,  title,  and  Interest  of  the  parties  of  the  first  part 
hereto  of,  in,  and  to  the  New  Tork  Bay  and  all  the  luids  under  water  In  the 
ttfd  New  York  Bay  In  front  of  said  pTemlses." 

The  plaintiff  derives  title  to  all  of  "Lawrence  Park"  not  heretofore 
conveyed,  through  deeds  from  Lawrence  Kerr,  Jr.,  dated  August  9 
and  10,  1904,  to  the  United  Contractors'  Corporation,  which  conveyed 
to  plaintiff  in  December  of  the  same  year.  The  rights  to  the  land 
under  water  in  front  of  defendants'  premises  are  under  a  deed  in  which 
the  heirs  of  Mary  Kerr,  deceased,  widow  of  Lawrence  R.  Kerr,  Sr., 
united  to  said  United  Contractors*  Corporation,  and  one  from  it  to 
the  plaintiff,  executed  October  24,  1905,  by  which  all  lands  under 
\vater  in  front  of  the  entire  "Park"  are  conveyed  in  the  language  of 
the  grant  by  the  state  to  Lawrence  R.  Kerr,  Sr. 

The  plaintiff's  contention  as  to  the  lands  under  water  and  the  beach 
is  that  they  did  not  pass  to  Uie  grantee  under  the  referee's  deed  in  the 
partition  action,  upon  which  defendant's  title  and  right  of  possession 
are  based,  because  they  were  not  included  therein ;  that  defendant's 
title  is  limited  by  the  specific  description  in  her  deed  to  land  lying 
east  of  Maple  avenue  and  north  of  Shore  avenue.  The  learned  trial 
justice  refused  to  assent  to  this  contention,  and  I  think  he  was  clear- 
ly right.  The  title  and  right  to  possession  to  both  the  tipland  and 
land  under  water,  including  that  between  high  and  low  water  mark, 
was  in  Lawrence  R.  Kerr,  Sr.,  at  the  time  of  his  death,  and  passed  by 
devise  to  his  widow,  and  upon  her  death  to  her  heirs ;  and,  although 
not  specifically  mentioned  or  described  in  the  referee's  deed,  it  passed 
under  such  deed  to  Kerr,  Jr.,  as  an  appurtenance.  Archibald  v.  N. 
Y.  C.  &  H.  R.  R.  R.  Co.,  157  N.  Y.  574,  679,  62  N.  E.  567.  That 
it  was  the  intention  of  the  heirs  that  it  should  is  made  clear  by  the 
averment  of  the  complaint  "that  the  parties  do  not  own  any  other  land 
in  common" ;  and  this  the  referee  found  to  be  correct.  The  effect  of 
this  adjudication  was  to  estop  the  heirs  of  Mary  Kerr  and  their  privies 
from  tnereafter  asserting  that  the  description  of  the  land  under  water 
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did  not  include  the  land  under  water  owned  by  Kerr,  Sr.,  at  the  time 
of  his  death.  Mott  v.  Eno,  181  N.  Y.,  at  page  371,  74  N.  E.  229. 

The  fact  that  the  rights  of  Aspinwall  in  the  land  under  water  at 
the  time  of  his  death  were  specifically  mentioned  in  the  complaint, 
decree,  and  referee's  deed  undoubtedly  arose  from  lack  of  knowledge 
on  the  part  of  the  attorney  that  Kerr,  Sr.,  had  acquired  additional 
rights,  after  receiving  the  conveyance  from  the  executors  of  Aspin- 
wall; but  this  fact  did  not  exclude  the  land  and  right  granted  Kerr, 
Sr.,  by  the  state,  of  which  he  died  the  owner,  and  the  Mnission  to 
specifically  refer  to  or  describe  such  land  and  rights  owned  by  the 
parties  as  the  heirs  of  Kerr's  widow  did  not  operate  to  prevent  their 
passing  under  the  referee's  deed  to  the  grantee  therein  named,  as  an 
appurtenance  to  the  upland  described  in  the  conveyance. 

As  to  the  land  lying  within  the  avenue  lines  as  laid  down  on  the 
map,  it  is  an  elementary  rule  that,  where  there  is  any  ambiguity  or 
uncertainty  in  a  deed,  tiie  position  of  the  party  in  possession  is  the 
stronger,  and  every  uncertainty  must  be  resolved  in  favor  of  the  ^an- 
tee;  and  it  must  be  held  that  the  reference  in  the  deeds  to  the  existing 
avenue  lines  as  shown  on  the  map  is  nulHRed  as  a  limitation  by  the 
description  in  the  same  instrument  of  the  premises  conveyed  by  lot 
and  block  number  on  the  map  of  "Lawrence  Park,"  and  the  east  half 
of  Maple  avenue  and  the  whole  of  Shore  avenue  (it  never  having  been 
opened  or  used  as  a  street,  and  being  on  the  margin  of  the  property 
conveyed,  and  between  it  and  the  beach  of  the  bay)  passed  from  Kerr 
to  his  grantee,  Sejalon,  and  through  the  gfantee  of  the  Utter  to  de- 
fendant Harriet  M.  Newman.  See  Mott  v.  Eno,  181  N.  Y.  346,  74 
N.  E.  229;  Graham  v.  Stem,  168  N.  Y.  617,  61  N.  E.  891,  86  Am.  St. 
Rep.  694;  Trowbridge  v.  Ehrich,  191  N.  Y.  361,  84  N.  E.  297;  Haber- 
man  v.  Baker,  128  N.  Y.  253,  28  N.  E.  370,  13  L.  R.  A.  611 ;  Johnson 
v.  Grenell,  188  N.  Y.  407,  81  N.  E.  161,  13  L.  R.  A.  (N.  S.)  651. 

The  plaintiff  ccHnplains  of  the  ruling  of  the  trial  court  in  denying 
his  motion  for  leave  to  go  to  the  jury  on  the  question  of  where  high- 
water  mark  was,  and  whether  there  was  a  strip  of  land  between  the 
shore  and  h^h-water  mark  at  times  stated  in  the  moticm.  The  record 
shows  that  in  answer  to  the  question  by  the  court,  "What  is  there 
to  submit  to  the  jury  here?"  its  counsel  answered: 

"I  don't  know  any  question  In  particuJar,  except  It  is  the  qaestion  of  bigh- 
water  mark,  and  In  my  opinion  I  tlilnk  that  ts  immaterial." 

It  was  not  the  duty  of  the  trial  justice  to  submit  to  the  jury  an  im- 
material question  of  fact,  and  in  addition  there  is  no  allegation  in  the 
■complaint  that  such  a  condition  existed,  and  no  claim  that  the  action 
was  brought  to  recover  possession  of  such  a  strip  of  land.  Defend- 
ant's deed  was  made  with  reference  to  the  map  of  "Lawrence  Park," 
which  shows  nothing  between  Shore  avenue  and  the  bay;  and  the 
plaintiff,  as  a  privy  of  Kerr,  is  not  permitted  to  dispute  the  natural  • 
boundaries  shown  upon  the  map.  Devlin  on  Deeds,  §§  1020-1022, 

The  judgment  must  be  affirmed,  with  costs.  All  concur. 
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(Supreme  Court,  Special  Tenm  Brie  Onmty.  Oetobw,  IMS) 

UUNIOIPAI.  COBFOKA.TIONS— T0BTS~NUISA.NCS8— LUBUJTT. 

Under  Buffalo  City  Qiarter,  fi  895,  requiring  the  city  to  abate  nuisances 
and  Laws  1908,  9.  1489;  e.  027,  |  1,  dedaring  that  the  periodic  orerfiow 
of  the  Buffalo  river  within  the  dty  and  the  lloodlnK  of  adjacrat  lante  Is  a 
public  noisance,  and  authorizing  the  city  to  abate  the  same,  the  dty  is 
liable  for  Its  refusal  to  abate  a  nuisance  occasioned  by  the  periodic  OTer- 
flow  of  the  river  and  the  flooding  of  adjacent  lands,  where  it  can  abate 
the  nuisance  with  reasonable  cost,  and  where  It  has  assented  to  the 
placing  of  obstructionB  In  the  bed  qf  the  river  which  Increased  the  dam- 
ages to  adjacent  owners  arising  from  such  nuisance. 

Action  by  Emma  K.  White  against  the  city  of  Buffalo.  Heard  on 
demurrer  to  complainl.  Overruled,  with  leave  to  answer. 

Carlton  H.  White,  for  plaintiff. 
John  W.  Ryan,  for  defendant. 

POUND,  J.  Plaintiff  alleges  that  she  owns  lands,  described  in  the 
complaint,  lying  along  and  in  the  vicini^  of  Buffalo  river  and  within 
the  city  of  Buffalo;  Uiat  said  Buffalo  river  is  a  navigable  stream,  and 
a  public  highway ;  and  that  the  city  owns  the  fee  of  the  bed  of  said 
river.  Plaintiff  further  alleges  that  the  periodical  overflow  of  said 
Buffalo  river  within  said  city,  and  the  flooding  of  the  lands  bordering 
on  and  adjacent  to  the  same,  constitute  a  public  nuisance;  that  it  is 
the  duty  of  said  city  to  abate  said  nuisance;  that  it  has  full  power  to 
abate  the  same;  that  said  nuisance  can  be  abated  at  reasonable  cost 
and  expense;  that  the  ci^  has  assented  to  the  placing  of  obstructions 
in  the  bed  of  the  said  river,  which  increase  the  damage  suffered  by 
plaintiff,  arising  from  said  nuisance;  that  the  city  refuses  to  abate  said 
nuisance,  and  has  decided  that  it  will  not  abate  it.  Wherefore  plain- 
tiff demands  judgment  for  $50,000  for  damages  resulting  to  her  prop- 
erty. 

Defendant  demurs  on  the  ground  that  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  relies  upon  the 
recent  case  of  O'Donnell  v.  City  of  Syracuse,  184  N.  Y.  1,  76  N.  E. 
738,  3  L.  R.  A.  (N.  S.)  1053,  112  Am.  St.  Rep.  558,  to  sustain  its  con- 
tention. That  was  an  action  to  recover  damages  occasioned  de- 
fendant's negligence.  It  was  held  that  no  duty  is  imposed  by  common 
law  upon  a  municipality  to  abate  the  natural  and  ordinary  flooding 
of  lands  on  the  banks  of  a  navigable  stream,  and  that  plaintiff  could 
not  recover  against  the  city  for  damages  resulting  to  her  property 
upon  allegations  that  the  occurrence  was  chargeable  to  the  neglect  of 
the  defendant  to  exercise  its  charter  powers  with  respect  to  the  prop- 
er care  and  maintenance  of  the  channel  of  the  stream.  '  Gray,  J.,  writ- 
ing the  opinion,  clearly  distinguishes  between  discretionary  powers  of 
a  municipality  and  those  duties  imposed  upon  it  which  are  absolute  in 
their  nature.  He  says : 

"If  the  duty  be  Judicial  in  Its  nature,  as  calling  for  the  exercise  of  Judg- 
ment, no  liability  rests  uprai  the  municipality  for  nonperformance;  whereas^ 
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If  It  be  of  a  ministerial  nature,  neglect  to  perfonn  it  will  render  the  moaic^ 
Ipa11t7  responsible  to  one  injured  tbereby." 

No  absolute  duty  to  prevent  floods  from  injuring  plaintiflTs  lands 
was  alleged  or  proved,  and  it  was  held  that  no  liability  was  cast  upon 
the  dty  for  faflure  to  exercise  discretionary  powers. 

Plaintiff  herein  alleges  a  positive,  absolute,  and  imperative  duty  to 
abate  nuisances,  imposed  by  law  upon  defendant  by  its  charter,  and 
that  by  chapter  527  of  the  Laws  of  1906  the  periodical  overflow  oi 
said  river  and  the  flooding  of  said  lands  is  declared  to  be  a  public 
nuisance ;  that  the  city  is  given  full  power  to  abate  the  same,  and  thai  i 
it  is  practicable  to  do  so;  and  that  the  city  refuses  to  perform  its  duty  I 
in  this  regard.   Unquestionably,  the  act  of  1906  (Laws  1906,  p.  1439. 
c.  527,  §  1)  gives  defendant  full  power  in  the  premises,  at  least  within 
the  exercise  of  its  judnnent  Said  act  also  declares  said  condition  to 
be  a  public  nuisance.  The  city  charter  (section  396)  provides  that  "the 
common  council  shall   *   *   *   abate  all  nuisances."   While  it  does 
not  follow  that  the  corporate  duty  of  defendant  to  abate  said  floods  ^ 
is  in  fact  immediate  and  absolute,  nor  do  I  so  hold,  I  am  of  the  c^o-  | 
ion  that  plaintiff  states  a  cause  of  action  within  the  rule  of  the  O'Doq- 
nell  Case,  supra. 

Demurrer  overruled,  vrith  leave  to  defendant  to  answer. 


McAULIFr  V.  HUGHES  et  aL 
Supreme  Gonrt,  A]n>ellate  Division,  Third  D^artment    October  2,  190&) 

1.  Naicks— ImnriTT. 

It  win  be  asBumed,  In  a  suit  involving  title  to  land,  that  "Oaude  E." 
W.,  son  of  B.  W.,  and  one  of  the  three  owners  of  the  land  at  the  time  of 
an  actitm  to  partition  It,  was  also  known  as  "Glody"  W.,  and  that  he  was 
the  one  named  and  served  In  the  partition  action  under  that  name;  ibe 
proof  before  the  referee  in  that  action  being  that  "Clody"  W.  was  one  of 
the  children  of  R.  W.,  and  the  report  of  such  referee  finding  soch  to  be 
the  fact 

2.  jDDOMBKt^-COLLATEBAL  AlTACK— PROOF  OF  SeBVIOB. 

It  is  not  ground  for  attack  on  the  Jndgmoit  In  a  partition  action  ttut 
an  affidavit  of  H.,  an  attorney  therein,  showing  service  of  the  summoai 
and  complaint  on  0.,  was  not  verified ;  H.  having  later,  on  May  22d,  made 
an  affidavit  In  doe  fDrrn,  on  which  he  ai^lied  for  Judgment,  stating  tint 
the  summons  and  complaint  were  duly  served  on  all  the  defendants,  as  ap- 
peared by  the  affidavits  of  M.  and  D.  thereto  attached,  and  Uiat  more 
than  20  days  had  elapsed  since  said  service  was  made  and  C(Hnpleted.  and 
the  second  affidavit  practically  showing  that  the  service  was  made  as 
stated  In  the  former  affidavit,  and  the  Judgment  reciting  proof  of  personal 
service  on  all  the  dtfendants  by  the  affidavit  of  M.  of  May  22d  and  the 
affidavit  of  D. 

8.  SAifE. 

It  being  shown  that  the  summons  and  complaint  in  a  partition  action 
were  duly  served,  the  recital  in  the  affidavit  of  service  that  the  aerrlw  on 
C,  a  defendant  therein,  was  on  a  certain  day,  which  was  before  the  Iseat> 
ot  the  summons  and  complaint,  Is  an  irregularity,  but  not  JnriadictloDal. 
and  will  be  treated  as  a  clerical  mistake,  and  as  though  the  date  of  serr- 
Ice  was  left  blank,  and  only  showed  the  service  was  after  such  Issue  and 
more  than  20  days  t>efore  the  affidavit  for  Judgment ;  the  Judgment  belni; 
attacked  only  by  ime  to  whom  O.,  10  years  after  the  pertltl<m  aaley  fire 
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a  qnitclalm  for  |10,  and  the  poicbaser  at  the  partttlon  sale  being  then  In 
possesaion. 

4.  CHAKnBTT  AETD  AiAINTKHAltOB— <3&ANT  OF  LANDB  HBLD  ADVEBSBLT. 

The  deed  tft  the  purcbaser  at  the  sale  In  a  partltl<xi  action  is  a  title  ad- 
Terse  to  erery  penon  interested  in  the  property  at  the  time,  and  her  poe- 
seaslon  under  the  deed  1b  adverse  to  them ;  bo  that  deeds  given  to  another 
dnrins  such  possession,  one  by  a  person  who  was  a  party  to  such  action, 
and  another  by  a  person  not  a  party  thereto,  but  who  them  had  an  in- 
tersBt  In  the  land  under  a  recorded  deed,  are  within  the  champerty  act 
(Beol  Vropexts  Iaw,  Iaws  1696,  p.  603,  c.  647,  I  22iQ,  dsdarli^  Told  a 
grant  of  real  eatate  If  at  Its  delivery  the  property  la  hi  the  actual  posses- 
sion of  a  person  dalmlng  under  a  title  adverse  to  that  of  the  grantor. 

[E>L  Note. — For  cases  In  point,  see  Cent.  Dig.  voL  8,  Champerty  and 
Uaintenance,  H  sa-UO.] 

Ooduane,  J.,  dlssatlng. 

Appeal  from  Trial  Term,  Clinton  County. 

Action  by  John  McAuliff  against  Mary  Hughes  and  others  for  par- 
tition. From  an  interlocutory  judgment,  determining  tliat  defendant 
Elizabeth  Elliott  had  no  substantial  interest  in  the  property,  she  ap- 
peals. Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KEIXOGG, 
COCHRANE,  and  SEWELL.  JJ. 

Patrick  J.  Tiemey,  for  appellant. 
Adelbert  W.  Boynton,  for  respondent 

JOHN  M.  KELLOGG,  J.  The  appellant  claims  to  be  the  owner 
of  the  premises  and  that  the  conveyances  upon  which  the  plaintiff 
claims  title  were  made  at  a  time  when  she  was  in  the  actual  possession 
of  said  premises,  claiming  under  an  adverse  title.  Both  the  respondent 
and  the  appellant  claim  to  derive  their  interest  in  said  premises  from 
the  heirs  of  Rose  Welcome,  a  former  owner,  who  died  intestate.  In 
1892  Jane  Lasher,  Claude  E.  Welcome,  and  Frances  Helen  Welcome 
were  the  owners  of  the  premises  as  heirs  of  said  Rose  Welcome.  In 
April,  1896,  Jane  Lasher  conveyed  her  interest  to  Martin  H.  O'Brien, 
who  in  1907  conv^ed  such  interest  to  the  plaintiff.  In  April,  1893, 
Frances  Helen  Welcome,  by  the  name  of  F.  Helena  Welcome,  con- 
veyed her  interest  in  said  premises  to  one  Holcombe,  who  brought  an 
action  in  the  Supreme  Court  against  Clody  Welcome,  Jane  L^her, 
Alexander  Welcome,  and  Benjamin  Elliott  for  the  psutition  of  said 
premises ;  and  Sidney  E.  Maders,  as  referee  in  such  action,  conveyed 
said  premises  in  August,  1897,  to  one  Tyndate.  Elliott  bid  off  the 
property  at  the  sale,  but  Tyndale  advanced  the  money  and  took  title, 
and  in  December,  1902,  conveyed  the  same  to  the  appellant.  The 
deeds  are  regular  in  form.  The  proceedings  in  the  partition  action 
were  very  irregular,  and  it  was  very  carelessly  conducted.  The  com- 
plaint and  lis  pendens  were  filed  in  the  county  clerk's  office.  The  ref- 
eree's deed  was  duly  recorded.  The  other  proceedings  could  not  be 
found  at  the  time  of  the  first  hearing  in  this  case,  but  subsequently 
were  found,  and  the  judgment  roll  and  other  papers  put  in  evidence. 
It  does  not,  however,  d^nitely  aj^ar  whether  they  were  fotmd  in 
the  clerk's  office,  or  where. 
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It  is  conceded  that  Claude  E.  Welcome  was  a  son  of  Rose  Welcome, 
and  at  one  time  was  the  owner  of  a  third  interest  in  the  premises.  He 
is  named  in  the  partition  action  as  "Clody"  Welcome,  and  the  proof 
of  service  shows  service  upon  "Clody"  Welcome.  The  proof  before 
the  referee  in  that  action  showed  that  "Clody"  Welcome  was  one  of 
the  children  of  Rose  Welcome,  deceased,  and  the  report  of  the  referee 
finds  such  to  be  the  fact.  From  the  similarity  of  the  names,  "Ctody" 
Welcome  and  Claude  E.  Welcome,  and  from  the  proceedii^  in  the 
partition  case,  we  must  assume  that  Claude  E.  Welcome  was  al5o 
known  as  "Clody"  Welcome,  and  that  he  was  named  and  served  in 
the  partition  action  under  the  latter  name. 

Criticism  is  made  that  the  alleged  affidavit  of  B.  B.  Mason,  showing 
service  of  the  summons  and  complaint  on  "Clody"  Welcome,  is  not 
sworn  to;  but  this  criticism  is  purely  technical,  for  on  the  22d  day  of 
May,  1897,  the  said  B.  B.  Mason,  who  was  the  attorney  in  the  action, 
made  an  affidavit  in  due  form,  upon  which  he  applied  for  judgment, 
and  in  which  he  swears  that  the  summons  and  complaint  were  duly 
served  upon  all  the  defendants,  as  appears  by  the  affidavits  of  B.  6. 
Mason  and  Earl  Daniels  hereto  attached,  and  that  more  than  SO  days 
have  elapsed  since  the  said  service  was  made  and  completed.  This 
second  affidavit  practically  shows  that  service  was  made  as  stated  in 
the  former  affidavit.  The  judgment  recites  proof  of  personal  service 
upon  all  the  defendants  by  the  affidavits  of  B.  B.  Mason,  dated  Maj' 
22,  1897,  and  Earl  A.  Daniels,  dated  March  8,  1897.  It  thus  appears 
that  the  service  was  made  upon  "Clody"  Welcome  at  least  20  days  be- 
fore May  22,  1897,  and,  of  course,  the  service  must  have  been  made 
after  the  summons  and  complaint  was  issued.  The  court,  therefore, 
had  complete  jurisdiction  of  the  person  of  "Clody"  Welcome. 

The  unsworn  affidavit  states  that  service  was  made  February  ?, 
1897.  That  is  evidently  a  clerical  error,  and  does  not  vitiate  the  fact 
that  service  was  made  after  the  issue  of  the  summons  and  complaint, 
and  more  than  20  da^s  before  judgment  was  applied  for.  It  was  an 
irregularity,  but  not  jurisdictional.  It  should  therefore  be  treated  as  it 
the  date  of  service  was  left  blank,  and  only  showed  that  service  was 
made  after  March  6th,  the  day  the  complaint  was  verified,  and  on  or 
before  May  1,  1897.  Ten  years  after  judgment  and  the  sale  in  parti- 
tion thereon  the  title  acquired  by  a  purchaser  in  good  faith,  which  has 
remained  unquestioned  all  that  time,  cannot  be  declared  void  for  an 
error  in  the  affidavit  of  service  of  a  summons  and  complaint  which 
are  shown  to  have  been  duly  served,  and  which  service  is  not  denied. 
The  person  making  the  service  is  dead,  and  the  defendant  "Clody" 
Welcome  never  has  denied  or  questioned  the  regularity  of  the  ser\ice, 
and  he  probably  participated  in  the  division  of  the  proceeds  of  sale. 
He  was  served  in  the  little  village  where  the  property  is  situate  and 
where  the  sale  was  held.  That  Claude  E.  Welcome's  interest  was  sold 
upon  the  sale  is  questioned  now  for  the  first  time,  not  by  him  or  by 
evidence,  but  by  an  objection  only  from  the  plaintiff,  who  was  present 
at  the  sale  and  a  bidder  for  the  property,  and  who  10  years  afterwards 
takes  a  quitclaim  from  him  for  $10 ;  the  premises  then  bdng  in  the 
possession  of  the  purchaser  at  the  partition  sale. 
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In  the  partition  atction  the  fact  was  overlooked  that  Jane  Lasher  had 
previously  conveyed  her  interest  in  said  premises  to  O'Brien  by  deed 
duly  recorded,  so  that  the  proceedings  in  partition  gave  no  title  to  the 
one-third  interest  owned  by  O'Brien. 

While  the  proceedings  were  irregular,  for  the  purposes  of  this  action 
they  are  sufficient,  as  against  the  plaintifT  to  eive  the  appellant  title 
to  the  interest  formerly  owned  by  Claude  E.  Welcome  and  Frances 
Helen  Welcome,  now  known  in  this  action  as  Mary  F.  Hughes,  and 
the  appellant  has  been  in  possession  of  the  premises  ever  since  her 
deed,  which  was  duly  recorded,  holding  under  such  deed.  The  plain- 
tiff received  a  deed  from  O'Brien  of  his  interest  in  said  premises  May 
13, 1907,  for  an  expressed  consideration  of  $1,  and  a  deed  from  Claude 
E.  Welcome  of  his  interest  in  said  premises  May  31,  1907,  for  the 
expressed  consideration  of  $10.  In  his  complaint  in  this  action  he 
allies : 

That  tbe  defendaot  Elizabeth  Elliott  claims  to  be  the  owner  of  some  In- 
terest In  the  premises,  which  dalm  the  plalotlff  denies,  and  alleges  that  she 
has  DO  legal  title  to  any  Interest  In  uld  premises,  and  that  she  Is  a  squatter 
thereon." 

He  therefore  knew  that  she  was  holding  the  premises  under  an  ad- 
verse claim  of  title.  It  is  not  pretended  that  she  has  claimed  any  title, 
since  the  time  of  the  conveyance  to  the  plaintiff  which  she  did  not 
claim  before.  The  proof  in  the  partition  action  showed  that  the  prop- 
tTty  in  question  is  a  small  village  lot  in  the  little  hamlet  of  CUnton- 
ville,  Clinton  county,  with  a  shop  covering  the  whole  frontage,  or 
nearly  so,  on  the  street,  and  that  the  lot  would  be  of  no  value  what- 
ever, except  as  a  location  for  said  shop.  Elizabeth  Elliott  swears  in 
this  action : 

"I  OCCUP7  these  premises  now.  The  buildings  on  tbe  premises  are  a  black- 
smitb  shop  and  whe^wrlgbt  shop.  I  occupy  both. .  I  have  occupied  and  used 
the  balldinir  as  a  blacksmith  riiop  for  over  17  years.  There  is  a  garden  on 
the  premlaeB.  I  work  and  keep  the  garden.  In  May,  1907,  we  idowed  the 
garden,  and  planted  it,  and  used  tbe  diop." 

This  action  was  brought  in  June,  1907. 

All  parties  interested  in  the  title  to  real  estate  sought  to  be  partition- 
ed are  necessary  parties  to  the  action,  and  a  partition  sale,  therefore, 
purports  to  convey  the  entire  fee  in  the  property.  The  appellant  did 
not  purchase  any  interest  from  Frances  Helen  Welcome,  or  from  any 
other  of  the  heirs  of  Rose  Welcome;  but  she  purchased  from  an  of- 
ficer of  the  court  die  title  in  partition,  and  is  therefore  presumed  to 
have  purchased  and  claimed  the  entire  property.  Her  deed,  therefore, 
was  a  title  adverse  to  every  party  interested  in  the  pi-operty  at  the 
time,  and  her  possession  under  the  deed  is  a  possession  adverse  to 
them.  Baker  v.  Oakwood,  123  N.  Y.  16,  25  N.  E.  312,  10  L.  R.  A. 
387;  Sweetland  v.  Buell,  89  Hun,  543,  35  N.  Y.  Supp.  346. 

The  deeds  to  plaintiff  are  fairly  within  the  letter  and  spirit  of  the 
champerty  act.  The  appellant  had  been  many  years  in  actual  posses- 
sion under  a  deed  which  purported  to  convey  the  whole  title.  The 
plaintiff  was  present  at  the  sale  and  knew  the  facts,  and  afterwards 
purchased  from  one  party  a  one-third  interest  for  $1  and  of  another 
party  a  one-third  interest  for  $10.  He  has  bought  for  a  nominal  con- 
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sideration  a  claim  to  real  estate  from  a  party  out  of  possession,  aL>i 
promptly  has  brought  action  therewi.  Within  Pearce  v.  Moore,  Hi 
N.  Y.  256,  21  N.  E.  419,  Christie  v.  Gage,  71  N.  Y.  189,  Dever  t. 
Hagerty,  169  N.  Y.  481,  63  N.  E.  686,  and  section  225,  c.  547,  p.  6'.U. 
Laws  of  1896,  the  conveyance  to  the  plaintiif  was  void. 

The  trial  court  was  not  justified  in  disregarding  the  proceeding?  b 
the  former  partition  action  and  the  referee^s  deed  given  therein,  an-l 
was  not  justified  in  assuming  that  the  deed  given  to  Holcombe  by  F. 
Helena  Welcome  did  not  convey  the  interest  which  it  is  conceded  Fran- 
ces Helen  Welcome  inherited  from  her  mother.  The  appellant  i> 
therefore  the  owner,  so  far  as  the  plaintiff  is  concerned,  of  a  two- 
thirds  interest  in  the  real  estate  sought  to  be  partitioned.  The  deed 
to  the  plaintiff  of  the  other  third  from  O'Brien  is  invalid  for  the  rea- 
sons before  stated. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event. 

COCHRANE.  J.  (dissentmg).  We  are  dealing  with  the  undivided 
shares  of  three  tenants  in  common,  who  are  children  and  the  on.y 
surviving  heirs  of  Rose  Welcome,  deceased,  the  common  ancestor. 
Giving  to  the  former  partition  action  all  the  effect  which  is  claimed  for 
it,  it  was  insufficient  to  extinguish  the  title  of  Jane  Lasher,  one  oi 
said  three  tenants  in  common,  for  the  reason  that  she  had  conveycJ 
her  interest  in  the  property  by  a  deed  recorded  before  the  institu^on 
of  such  partition  action,  and  the  grantee  was  not  made  a  party  thereto. 
Plaintiff  has  confessedly  acquired  the  record  title  of  said  Jane  Lather. 

But  it  is  said  that  such  record  title  is  void  for  champerty.  Plaiadf 
and  appellant  are  confessedly  tenants  in  common.  Each  goes  bade 
to  a  common  grantor,  and  each  title,  unless  champertous,  confesseo'.y 
is  valid  and  coexists  with  the  other.  In  Finn  v.  Lally,  1  App.  Div. 
416,  37  N.  Y.  Supp.  437,  it  was  said,  in  speaking  of  the  effea  of  the 
champerty  act  on  such  a  situation : 

"These  titles  are,  tlierefore,  not  hostile  the  one  to  the  other,  within  tbe 
meaning  of  this  act.   Each  goes  beck  to  a  common  grantor,  and  seeks  to 
tablish  Its  validity  by  showli^  a  descent  from  him  in  right  line   For  tbls 
reason  It  cannot  be  said  that  the  plalntUTs  deed  Is  void." 

But,  to  go  still  further,  I  find  no  evidence  in  this  case  that  appellant 
ever  claimed  title  adversely  to  plaintiff's  grantors.  The  champerty  aa 
(section  225  of  the  Real  Property  Law  [Laws  1896,  p.  603,  c.  bitit 
is; 

"A  grant  of  real  property  iM  absdlately  void  If  at  the  time  of  tte  ddirery 
thereof  anch  proper^  la  in  the  actual  pOBSesalon  of  a  peraon  claimtais  nndw  > 
title  advene  to  that  of  the  grantor." 

Under  this  statute  two  independent  facts  are  necessary  to  vitiate  a 
deed :  First,  actual  possession  of  the  property ;  and,  second,  a  claim 
of  title  adverse  to  the  grantor.  Assuming  that  appellant  was  in  pos- 
session of  the  property,  it  by  no  means  follows  that  she  claimed  sodi 
possession  under  an  adverse  title.  The  referee's  deed  in  the  partitiwi 
action  did  not  on  its  face  purport  to  convey  the  entire  title  of  the 
property,  but  only  the  interests  of  certain  specified  parties,  not  indud- 
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ing  the  grantee  of  Jane  Lasher,  who  at  that  time  owned  her  interest. 
Such  form  of  the  deed  was  in  conformity  with  statutory  requirement. 
Code  Civ.  Proc.  §  1244.  The  purchaser  under  the  partition  sale,  one 
Tyndale,  remained  the  owner  from  1897  until  1902.  when  he  conveyed 
his  interest  to  the  appellant.  The  title  of  plaintiff's  grantor  was  a 
matter  of  record,  and  botfi  Tyndale  and  appdlant  must  be  assumed  to 
have  known  that  they  had  only  the  interest  of  a  tenant  in  common, 
and  there  is  no  pretense  that  either  ever  claimed  otherwise.  There 
is  no  evidence  that  either  ever  disputed  the  title  of  plaintiff's  grantor, 
their  co-tenant.  As  tenants  in  common  it  should  be  presumed  that 
each  recognized  the  rights  of  the  other,  and  claimed  only  such  rights 
as  belonged  to  each  under  their  respective  deeds.  The  possession  of 
one  of  several  tenants  in  common  should  be  deemed  the  possession 
of  all  in  accordance  with  their  common  interests,  rather  than  a  posses- 
sion of  one  to  the  exclusion  of  the  others,  in  the  absence  of  evidence 
to  the  contrary. 

The  property  consists  of  a  blacksmith  shop,  wheelwright  shop,  and 


that  her  husband  had  occupied  the  blacksmith  shop  for  17  years.  At 
the  beginning  of  such  occupancy  the  common  ancestor.  Rose  Welcome, 
had  just  died,  and  none  of  her  heirs  had  yet  given  an^  deed.  Surely 
appellant  was  not  then  claiming  adversely  to  those  heirs.  There  was 
no  apparent  change  in  the  character  of  her  possession  after  the  con- 
veyance by  the  referee  to  Tyndale,  or  by  the  latter  to  her.  At  the  time 
of  giving  her  testimony  on  the  trial  she  claimed  to  occupy  both  shops, 
and  that  she  worked  the  garden  in  May,  1907.  But  there  is  no  evi- 
dence of  any  occupancy,  except  of  the  blacksmith  shop,  prior  to  the 
conveyance  to  plaintiff  of  Jane  Lasher's  interest.  The  appellant  did 
not  live  there.  She  does  not  testify  to  any  hostile  word  or  act  as 
against  her  co-tenant,  and  as  far  as  the  evidence  discloses  such  co- 
tenant  may  have  used  or  been  in  the  enjoyment  of  a  part  of  the  prop- 
erty during  all  the  time  down  to  plaintiff  s  conveyance. 

"Altbough  one  tenant  In  comiDon  grants  to  a  third  party  the  Joint  premises 
by  a  deed  conveyliig  his  whole  Interest,  and  thereby  enabling  the  grantee  to 
lay  the  foundation  for  an  adverse  posseotf on,  yet  the  mere  fact  that  the  gran- 
tee takes  poeseBstoD  under  the  deed  ia  not  of  ftsdf  mifflclent  to  begin  an  ad- 
retse  posaeealon  snch  as  will  onst  his  co-tenant.  Before  that  can  be  begun 
there  mnst  be  notice  In  fact  to  the  co-tenant  tbat  the  adverse  claim  Is  made,  or 
there  mnst  be  snch  open  and  public  acts  by  the  adverse  claimant  as  will  make 
his  possession  so  visible,  hostile,  exclusive,  and  notorlons  that  notice  on  the 
part  of  the  co-tenant  of  the  claim  adverse  to  his  right  may  fairly  be  [Hresumed. 
Calver  v.  Rhodes.  87  N.  Y.  84a*'  Hamenhlag  v.  Doryea,  88  App.  Dir.  ISO,  S6 
N.  I.  Snpp.  615. 

It  has  been  held  that  the  facts  required  by  the  champerty  act  to  avoid 
a  grant  must  be  shown  by  plain  and  unequivocal  proof,  and  that  every 
presumption  is  in  favor  of  a  possession  in  subordination  to  the  title 
of  a  real  owner.  Wickham  v.  Conklin,  8  Johns.  220;  Jackson  v. 
Sharp,  9  Johns.  163,  6  Am.  Dec.  267 ;  Jackson  v.  Waters,  12  Johns. 
365;  Howard  v.  Howard,  17  Barb.  663.  This  defense  is  tolerated, 
and  not  encouraged,  for  the  reason  that  it  has  little  application  to 
modem  conditions.  Thallhimer  v.  Brinckerhoff,  3  Cow.  644,  15  Am. 
Bee.  308 ;  Sedgwick  v.  Stanton,  14  N.  Y.  289 ;  Crary  v.  Goodman, 


was  able  to  say  no  more  than 
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22  N.  Y.  17.7;  Bissing  v.  Smith,  85  Hun,  670,  33  N.  Y.  Supp.  123; 
Finn  v.  Lally,  1  App.  Div.  415,  37  N.  Y.  Supp.  437 ;  Saranac  I^nd  & 
Timber  Company  v.  Roberts,  125  App.  Div.  333,  109  N.  Y.  Supp.  547. 

I  therefore  think  that  the  defense  of  champerty  has  not  been  sus- 
tained. 


PDOPLE  ei  rel.  CORKETT  v.  WARDEN  OF  CITY  PRISON  OF  BROOKLTN. 
(Supreme  Court,  Special  Term,  Kings  County.  October,  1908.) 

1.  BZTKADXnOIf— FUOITITE  FBOIC  JntnTci>— Chabob. 

Under  the  express  provisions  of  Code  Or.  Proc.  |  SSt,  an  alleged  fogltlTe 
from  Justice  from  another  state  cannot  be  apprehend^  In  Mew  York,  un- 
less he  is  I^ally  charged  with  a  crime. 

[Ed.  Note.— For  cases  In  poln^  see  Cent  IMg.  vol.  28,  Bztraditlon,  |  31.} 

2.  Saus— CoNsnraTioirAi:.  and  Statdtobt  Pbotisions. 

The  Constitution  and  federal  and  state  statutes  regulating  extradltioa 
apply  only  to  persons  charged  with  felony  or  other  crime. 

8.  BAMI^— "Chabged." 

A  fugitive  from  justice  Is  "charged"  with  a  crime,  within  the  extradi- 
tion law,  only  when  he  Is  charged  lawfully  by  a  person  who  has  knowl- 
edge of  its  commission,  or  Is  possessed  of  Information,  which  he  states 
under  oath,  leading  a  reasonable  and  fair  mind  to  Infer  Its  commission. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp. 
1069-1070.] 

4.  Same— Affidavit— IirroBVATioN  and  Belief. 

An  affidavit  made  before  an  officer  In  another  state,  charging  relator  on 
information  and  belief  with  a  felony  committed  in  that  state,  without 
stating,  the  grounds  of  affiant's  belief  or  the  sources  of  his  Information, 
was  insufficient  to  sustain  a  warrant  for  relator's  arrest  in  New  York  In 
extradition  proceedings. 

[Ed.  Nota— For  cases  In  point,  see  Cent.  Dig.  vol.  23,  Ehctrodlti^m,  {  S8.} 


Where  a  Pennsylvania  affidavit  charging  relator  with  a  felony  was 
fatally  defective,  because  made  on  Information  and  belief,  without  stating 
the  sources  of  affiant's  information  or  the  grounds  of  his  belief,  an  af- 
fidavit in  New  York  for  relator's  arrest  there  In  extradition  proceedings, 
also  on  Information  and  belief,  was  Insufficient  to  sustain  the  warrant, 
where  it  stated  the  Pennsylvania  affidavit  as  the  only  source  of  afQanfs 
Information  and  ground  of  bis  belief. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  23,  Extradition,  f  Sa] 

Habeas  corpus  by  the  people,  on  the  relation  of  Harry  Comett^ 
against  the  Warden  of  the  City  Pris(Mj  of  Brooklyn.  Writ  granted, 
and  relator  discharged. 

John  D.  Barben  (William  Hurley,  of  counsel),  for  rebtor. 
John  F.  Clarke,  Dist.  Atty.  (Peter  P.  Smith,  of  counsel),  for  re- 
spondent. 

STAPLETON,  J.  The  relator  asks  for  a  final  order  discharging 
him  in  a  proceeding  on  return  of  habeas  corpus.  A  magistrate  of 
the  city  of  New  York  issued  his  warrant  as  a  preliminary  proceedii^ 
to  the  issuing  of  a  requisition  by  the  Governor  of  the  state  of  Penn- 
sylvania upon  the  Governor  of  the  state  of  New  York  for  appre- 
hension of  relator.  Harry  Comett,  alleged  to  have  been  charged  vrith 
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burglary  in  the  state  of  Pennsylvania,  to  have  fled  from  justice  in  that 
state,  and  to  have  been  found  within  this  state.  The  warrant  of  the 
magistrate  was  issued  upon  the  affidavit  of  one  Francis  S.  Carberry, 
attached  to  the  detective  bureau  of  the  city  of  New  York,  whose  af- 
fidavit is  predicated  upon  an  information  sworn  to  before  an  alder- 
man of  the  city  of  Easton,  county  of  Northampton,  commonwealth  of 
Pennsylvania,  and  a  warrant  issued  thereon  by  said  alderman.  The 
information  laid  before  the  alderman  is  as  follows : 

"Th«  Commonwealth  of  PeDnsyWaiila. 
"County  of  Northampton — sa. 

"Before  me,  the  subscriber,  one  of  the  aldermen  In  and  for  the  county  afore- 
said, personally  came  Jacob  Johnson,  county  detective,  of  the  city  of  Easton, 
county,  of  Northampton,  Pa.,  who  upon  his  solemn  oath  according  to  law  saith, 
on  Information  received  which  he  believes  to  be  true,  one  Harry  Comett  did 
on  December  10th,  A.  D.  1807,  In  the  nighttime,  feloniously  and  burglariously 
break  and  enter  the  cigar  store  of  J.  P.  Afedernack,  at  Betbl^em,  Pa.,  afore- 
said eonnty  and  state,  and  2  Doz.  meerschaum  pipes,  1%  Doz.  briar  pipes  in 
cases,  %  Doz.  amber  dgar  holders  In  cases,  %  Doz.  amber  cigar  holders  with- 
out cases,  1  Doz.  amber  cigarette  holders  in  cases,  1  Doz.  brier  pipes,  amber 
bits,  without  cases,  1  pair  platinum  and  gold  cuff  links,  Chinese  heads,  and 
Ave  dollars  in  money,  Were  feloniously  and  burglariously  stolen,  taken,  and 
carried  away,  to  the  value  of  $440,  more  or  less,  contrary  to  the  act  of  a»- 
■embly  In  such  cases  made  and  provided,  and  further  salth  not. 

"Jacob  Johnson. 

**8wom  to  and  snbscrlbed  btfore  me  this  23d  day  of  March,  1908. 

"Howard  J.  Reed,  Alderman, 
"Alderman  4th  Ward,  Easton,  Northampton  Co.,  Penna.  Office,  419  Northamp* 
ton  St  Commlseion  expires  first  Monday  May,  1912." 

It  will  be  observed  it  states  no  fact  which  charges  the  relator  with 
the  commission  of  a  crime.  Unless  he  be  charged  with  the  commission 
of  a  crime,  he  cannot  be  apprehended  here  as  a  fugitive  from  justice 
or  delivered  to  another  jurisdiction.  Section  827,  Code  Cr.  Proc. 
The  informant  simply  swears  to  his  belief,  without  stating  the  ground 
thereof  or  the  sources  of  information  which  would  lead  thereto.  He 
should  have  incorporated  in  the  information  the  facts  upon  which 
his  belief  was  based,  to  enable  the  court  to  judge  of  its  sufficiency. 
The  language  of  the  Constitution  and  federal  and  state  statutes  cover- 
ing this  situation  applies  only  to  persons  charged  with  a  felony  or  other 
crime.  The  unsubstantiated  belief,  surmise,  guess,  suspicion,  or  intui- 
tion of  a  police  facial  is  not  a  charge  of  crime. 

It  was  argued  that  the  information  in  the  proceeding  in  this  state 
stated  the  affiant's  source  of  information  and  ground  of  the  belief. 
Granting  this  contention,  the  source  of  information  and  ground  of 
belief  was  the  insufficient  information  laid  in  Pennsylvania.  That  the 
fugitive  must  be  charged  with  crime  (which  means  charged  lawfully 
by  a  person  who  has  knowledge  of  its  commission,  or  is  possessed  of 
information,  which  he  must  state  under  oath^  which  would  lead  a  rea- 
sonable and  fair  mind  to  infer  its  commission)  is  the  primary  and  in- 
dispensable requirement  to  the  institution  of  proceedings  against  a 
fugitive  from  the  justice  of  a  foreign  jurisdiction.  This  is  not  a 
case  of  defective  or  inaccurate  complaint,  the  rectification  or  other  • 
disposition  of  which  should  be  left  to  the  foreign  court.   It  is  a  case 
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of  no  complaint,  no  charge,  as  those  terms  have  legal  significance.  The 
authorities  of  this  state  must  be  legally  apprised  of  the  facts  upon 
which  the  constitutional  and  statutory  duty  to  deliver  a  citizen,  in- 
habitant, or  temporary  resident  of  this  state  depends. 

The  law  has  been  recently  restated  by  the  Court  of  Appeals,  in  Peo- 
ple ex  rel.  Livingston  v.  Wyatt,  186  N.  Y.  386,  at  page  392,  79  N.  E. 
330,  at  page  333,  10  L.  R.  A.  (N,  S.)  159: 

"Snsplclon  1b  not  enough,  and  Information  and  belief  are  not  enongb,  nnlcBs 
facta  are  stated  showing  tbe  source  of  the  information  and  the  gromids  of  be- 
lief. The  Information  staonld  fairly  warrant  the  inference  by  the  magistrate 
that  in  good  faith  and  on  reaacmable  gnnmds  the  complainant  belleres  that 
a  definite  crime  has  been  committed  by  a  designated  person." 

In  the  light  of  this  rule  it  is  impossible  to  hold,  upon  the  information 
and  warrant  lodged  against  the  relator  in  the  state  of  Pennsylvania, 
that  the  relator  was  charged  with  a  crime,  and  fled  item  justi(%,  and 
was  found  within  this  state.  The  magistrate  here,  therefore,  had  no 
jurisdiction  to  issue  his  warrant,  and  the  relator  is  unlawfully  re- 
strained in  his  liberty  under  that  warrant.  It  was  suggested  on  the 
argument,  perhaps  irrelevantly,  that  the  relator  was  not  a  desirable 
person.  He  is  entitled,  however,  together  witlf  all  citizens,  to  such 
protection  as  the  law  gives  to  all.  It  is  important  that  the  proper  de- 
mands of  other  states  should  be  respected,  fugitives  should  be  appre- 
hended, and  crime  should  be  punished;  but  it  is  far  more  important 
that  unauthorized  arrests  should  not  be  countenanced.  There  are 
abundant  authorities,  culling  from  which  is  needless,  compelling  the 
determination  about  to  be  made.  Hyatt  v.  People  ex  rel.  Cockran, 
188  U.  S.  691,  23  Sup.  Ct.  466,  47  L.  Ed.  657 ;  Ex  parte  Reggel,  114 
U.  S.  642,  5  Sup.  Ct.  1148,  29  L.  Ed.  260 ;  Ex  parte  Joseph  Smith,  3 
McLean,  121,  135,  136,  Fed.  Cas.  No.  12,968:  Lawrence  v.  Brady,  66 
N.  Y.  182. 

Let  a  final  order  be  entered  discharging  the  relator  forthwith,  unless 
he  be  held  under  some  other  process  or  warrant 


(S9  Ulsc.  Rep.  68a) 

CITY  OF  NEW  YORK  v.  FULTON  ST.  R.  CO. 

(Supreme  Court,  Trial  Term,  New  Yorb  County,   June,  1908.) 

Taxatioit— Stbket  Baiuoadb— Fbakchise  Tax. 

A  street  railroad  company,  under  obligation  to  pay  a  franchise  tax  an- 
der  General  Railroad  Law  (Laws  1880,  p.  1111,  c.  666)  1  05.  Is  not  liable 
for  receipts  derived  trom  its  opmtlon  under  tradcaga  agreements  over 
tradu  built  and  owned  by  other  companies. 
[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  45,  Taxation,  |  633.] 

Action  by  the  city  of  New  York  against  the  Fulton  Street  Railroad 
CJompany  to  recover  percentage  tax.   Judgment  for  defendant. 

F.  K.  Pendleton,  Corp.  Clounsel,  for  plaintiff. 
H.  A.  Robinson,  for  defendant. 

TRUAX,  J.  The  municipal  authorities  of  the  city  of  New  York 
gave  to  the  defendant,  the  Fulton  Street  Railroad  Company,  the  privi- 
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lege  of  buildii^  and  operating  tracks  upon  Fulton  street  and  adjoining 
streets  for  a  distance  of  some  two  miles.  For  about  one  mile  of  this 
distance,  however,  consent  had  already  been  given  by  the  same  mu- 
nicipal authorities  to  other  railroads  to  construct  tracks  and  operate 
cars.  These  railroads  had  already  opened  the  street  and  laid  tracks. 
The  defendant,  or  its  predecessor  actually  built  tracks  and  operated 
cars  upon  about  one-half  of  the  route.  The  defendant  entered  into 
trackage  agreements  with  the  other  railroad  companies,  which  had 
already  built  tracks,  by  which  agreement  it  acquired  the  right  to  run 
its  cars  over  the  tracks  that  had  already  been  constructed.  This  right 
was  given  to  the  defendant  for  a  valuable  consideration.  The  defend- 
ant has  at  all  times  paid  to  the  plaintiff  the  percentage  tax  upon  the 
receipts  derived  from  the  operation  over  the  tracks  constructed  and 
operated  by  itself.  It  has,  however,  never  paid  a  percentage  tax  upon 
the  receipts  derived  from  operation  over  the  tracks  of  the  other  com- 
panies. The  question  before  the  court  is  whether  there  shall  be  in- 
cluded in  the  g^ross  receipts,  from  which  the  defendant  is  under  obliga- 
tion to  pay  the  percentage  tax,  the  receipts  derived  from  (^eration 
under  the  trackage  agreement  over  the  tracks  of  the  other  companies. 

I  am  of  the  opinion  that  it  is  not  under  such  oblation.  Section  95 
of  the  general  railroad  law  (Laws  1890,  p.  1111,  c.  565),  which  is  the 
section  which  provides  for  the  payment  of  the  percentage  tax,  provides 
that  any  railroad  company  building  or  operating  under  the  provisions 
of  the  railroad  law  or  the  Laws  of  1884  shall  pay  the  tax.  The  dis- 
puted mile  of  track  was  not  constructed  by  defendant  at  all,  but  was 
constructed  by  other  companies;  nor  was  it  operated  by  defendant 
(  under  the  above-mentioned  law.  It  was  operated  by  defendant  under 
and  by  virtue  of  the  trackage  agreement  with  the  other  companies 
which  amstmcted  the  tracks.  It  was  held  by  the  Court  of  Appeals, 
in  IrtgersoU  v.  Nassau  Elec.  R.  R.  Co.,  157  N.  Y.  463,  52  N.  E.  645, 
43  L.  R.  A.  336,  that: 

''Ab  the  law  now  stands,  a  railroad  corporation  desiring  to  nse  the  tracks  of 
another  railroad  cannot  acquire  from  the  municipality  or  the  abutting  owners 
a  franctaifte  to  nm  cars  over  those  tracks.  Every  part  ot  the  franchise  was  giv- 
en to  and  acquired  by  the  corporation  constructing  the  road.  No  part  of  it 
was  retained,  nor  any  right  to  carre  out  of  It  another  franchise,  In  whole  or  in 
part.  The  consent  of  the  abutting  property  owners  that  one  railroad  corpora- 
tion should  use  the  tracks  of  another  could  not,  therefore  confer  or  contribute 
toward  the  bestowal  of  a  franchise,  and  In  the  event  of  their  refusal  to  con- 
sent they  might  very  well  claim  that  the  Appellate  Division  is  not  authorized 
to  grant  consent  in  such  cases  under  our  present  statutes,  and  thereupon  In- 
sist that  they  were  in  a  position  to  prevent  the  use  of  the  tracks  by  the  as- 
signee corporation  until  ttx^T  demands  should  be  complied  with.  If,  however, 
this  contention  should  not  avail,  the  Appellate  Division  might  in  the  exercise 
of  its  discretion  refuse  to  consent,  and  thus  operation  under  the  contract  would 
be  prevented.  But  if  the  burden  was  less  onerous — ^Indeed,  If  It  was  only 
slight — It  would  be  beyond  the  legislative  power  to  impose  It  It  Is  well  set- 
tled that  a  perfected  railroad  franchise,  constituted  either  by  direct  leglidative 
grant  or  by  consent  of  local  authorities  and  property  owners,  in  pursuance  of 
the  Constitution  and  general  laws,  especially  when  followed  by  actual  opera- 
tion, is  a  property  right  that  cannot  be  afterward  taken  away  or  diminished, 
either  by  subsequent  constitutional  amendment  or  by  legislative  or  munioIpaT 
action,  except  in  the  exercise  of  the  police  power  or  the  right  of  eminent  do- 
main." 
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That  it  is  the  intention  of  the  statute  that  percentages  should  be  paid 
only  upon  a  track  that  is  built  and  operated  dircctiy  under  the  law 

appears  from  the  following  portion  of  section  95  of  the  railroad  law: 

"If  a  street  surface  railroad  corporation  existing  and  operating  any  tost 
railroad  in  any  sndk  ci^  aliall  thereafter  exteoA  Its  tracks  m  constmct 
branches  therefrom  and  shall  operate  swdi  brandies  or  extensions  under  the 
proTlstons  of  chapter  two  htiodred  and  fifty-two.  Laws  of  Eighteen  Hondnd 
and  Eighty-Four,  or  of  this  article,  such  corporation  shall  pay  such  percatase 
only  upon  such  portlou  of  its  gross  receipts  as  shall  bear  the  same  propordon 
to  its  wltole  gross  receipts  as  the  length  of  such  octenslons  or  branches  shiO 
bear  to  the  entire  length  of  the  line." 

I  am  of  the  opinion  that  defendant  is  bound  to  pay  the  percentaj^ 
tax  upon  "^"/loaia  of  its  gross  receipts.  This  amount  it  is  concft'ed 
that  the  defendant  has  already  paid.  Judgment  is  ordered  for  the  de- 
fendant, dismissing  the  complaint,  with  costs. 

Judgment  for  defendant,  with  costs. 


EESLIB  T.  FIREMEN'S  INS.  CO.  OF  NEWARK,  N.  J.,  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.   October  13,  190&) 

L  INSUBANCE— FiBE  IHSUBANCE— RlOHTS  OF  MOBTGAQEE. 

The  rights  of  a  mortgagee  of  premlaes  covered  by  a  fire  policy  are  fixed 
by  stipulation  In  the  policy  that  the  loss  shall  be  paid  to  tiie  mortga^ 
as  his  interest  may  appear,  and  camiot  be  affected  by  any  adjustment  br 
Insured  with  Insurer  made  without  its  knowledge. 

2.  FLEADiNo—CojiFLAxnT— Causes  of  Acnon— Election. 

A  complaint  In  an  action  on  a  Are  policy  against  Insurer  and  a  mortga^. 
which  contains  the  elements  necessary  to  a  recovery  on  the  policy,  and 
which  alleges  an  adjustment  between  insured  and  Insurer,  and  an  ap«e- 
ment  to  pay  Insured  a  specified  sum  in  satisfaction  of  the  loss.  If  stitiniE 
two  causes  of  action,  shows  that  they  arise  out  of  the  policy,  and  insured 
camiot  be  compelled  to  elect  whether  be  will  rely  on  the  policy  or  on  tbe 
adjustment. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  89,  Pleading;  H  1199i 

i2oa} 

Action  by  Bonniford  Leslie  against  the  Firemen's  Insurance  Com- 
pany of  Newark,  N.  J.,  and  another.  On  motion  to  compel  an  election 
between  causes  of  action.  Denied. 

£.  McCIure  Jacques  (John  M.  Coleman,  of  counsel),  for  plaintiff. 
S.  J.  Rosenblum,  for  defendant  Firemen's  Ins.  Co.  of  Newark,  N.  J. 
Shepard  &  Prentiss  (William  H.  Shepard,  of  aninsd),  for  defend- 
ant Ludwig  Baumann  &  Co. 

GIEGERICH,  J.  The  defendant  insurance  company  seeks  by  this 
motion  to  compel  the  plaintiff  and  the  defendant  Ludwig  Baumann  & 
Co.  to  elect  whether  they  will  rely  upon  the  policy  or  upon  the  alleged 
adjustment  set  forth  in  the  complaint.  The  policy  is  issued  to  tbe 
plaintiff,  and  contains  a  provision  that  the  loss,  if  any,  shall  be  paid 
to  the  defendant  Ludwig  Baumann  &  Co.,  as  mortgagee,  as  its  interest 
may  appear.  The  policy  is  for  $2,000,  and  the  complaint  contains 
all  the  elements  necessary  to  entitle  the  plaintiff  to  recover  upon  the 
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policy,  and  the  prayer  for  relief,  which  demands  judgment  for  $2,000, 
sustains  the  theory  that  the  action  is  brought  upon  the  policy,  as  dis- 
tinguished from  the  alleged  adjustment,  hereafter  mentioned.  The 
^xtii  paragraph  of  the  complaint,  however,  contains  an  allegation 
which,  according  to  the  applicant's  theory,  sug^fests  that  the  plaintiff 
might  seek  to  recover  upon  an  alleged  adjustment  had  subsequent  to 
the  fire  or  loss.  The  allegation  in  question  reads  as  follows : 

"That  such  proceedings  were  had  In  reepect  to  snch  proofs  of  loss  that  the 
defendant  Flremra's  Insurance  Company  of  Newark  duly  acknowledged  to  the 
plaintiff  under  said  policy  of  Insurance  and  agreed  to  pay  the  platntlff'the 
sum  of  f9T2.72  in  satisfaction  thereof." 

It  is  urged,  on  the  other  hand,  by  the  defendant  Ludwig  Baumann 
&  Co.  that  the  foregoing  allegations  are  simply  of  an  acknowledg- 
ment by  the  defendant  insurance  company  of  its  liability  upon  the 
policy  to  the  extent  of  $972.73,  and  an  agreement  to  pay  that  sum 
in  satisfaction  thereof,  but  that  there  is  no  allegation  that  the  plaintiff 
agreed  to  accept  such  sum,  in  satisfaction  of  the  policy  or  otherwise. 

Conceding  for  the  purposes  of  the  argument,  but  without  deciding, 
that  the  applicant's  view  of  such  paragraph  of  the  complaint  is  cor- 
rect, I  do  not  think  that  the  defendant  Ludwig  Baumann  &  Co.,  the 
mortgagee,  should  be  put  in  a  position  to  be  prejudiced  by  a  possible 
dection  by  the  plaintiff  to  proceed  upon  the  alleged  adjustment.  Its 
right,  as  mortgagee,  is  fixed  by  the  policy,  and  cannot  be  affected 
by  any  adjustment  which  may  have  been  made  by  the  plaintiff  with 
the  defendant  insurance  company  without  its  knowledge  or  consent. 
That  it  had  no  such  knowledge  is  apparent  from  its  denial  in  paragraph 
3  of  its  answer  of — 

"any  knowledfre  or  Information  of  the  allegation  contained  In  said  complaint 
that  the  defendant  Firemen's  Iiisarance  CompaDy  of  Newark  agreed  to  pay  the 
plaintiff  the  sum  of  $972.72  In  Batlsfactlon  of  Its  liability  under  said  policy, 
Bufficieut  to  form  a  belief." 

Furthermore,  even  if  two  causes  of  action  are  alleged,  they  arose 
out  of  the  policy.  Except  for  the  policy,  the  agreement  to  pay  $972.- 
T2,  or  any  other  sum,  would  be  without  consideration  to  support  it. 
The  fact  that  recovery  on  the  policy  might  be  for  a  less  or  greater 
sum  than  upon  the  agreement  is  immaterial.  Both  must  rest  on  the 
policy,  and  the  plaintiff  should  not  be  deprived  of  the  opportunity 
afforded  by  the  defendant  insurance  company's  own  acts  of  taking 
advantage  of  a  view  of  the  facts  proven  upon  the  trial  which  is  most 
favorable  to  her.  Franke  v.  Taussig  Co.,  48  Misc.  Rep.  169,  96  N. 
Y.  Supp.  212. 

Motion  denied,  with  $10  costs  to  abide  the  event. 
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BIDDLD  T.  MAOFADDBN  et  aL 
(Snpteme  Oonrt,  Special  Tenn,  New  Tork  County.  October  12. 1908.) 

1.  Afpkai.  utd  Buob— UnDBTAxnro-TAoGBpnoir  bt  Bkspohdiht  or  Bubb- 
TOEs— B2zoxpnoii  TO  SunaciTHOT  or  Subttiks. 

Under  Oode  Civ.  Proc.  {  1885,  anaiorlxlng  respondent  to  except  to  the 
snffldency  of  the  anretlee  on  an  undertaking  on  appeal,  and  reqnlrlng  the 
enrettee,  or  other  sureties  In  a  new  undertaking,  to  jastUy,  etc.,  where 
respondent  excepts  to  the  sufficiency  of  the  sureties  and  they  do  not  Jos- 
tlfy.  they  are  discharged  from  liability. 

[Ed.  Note^— CBMt  In  point,  see  Cent  Dig-  8,  Appeal  and  Skror, 
I  4737.] 

Z  Sajcb. 

The  validity  of  an  nndwtaklng  on  appeal,  after  the  Intentional  fallare  of 
the  sureties  to  Justify  after  exception  by  respondent,  cannot  be  determined 
on  motion  In  the  action,  but  only  In  an  action  on  the  undertaking^. 

Action  by  Felidte  Skiff  Riddle  against  Beman  A.  Macfadden  and 
others.  On  motion  to  cancel  and  vacate  an  undertaking  on  appeal. 
Denied. 

Rufus  L.  Weaver,  for  plaintiff. 

Charles  P.  Rogers,  for  defendant  Macfadden. 

GIEGERICH,  J.  The  sureties  upon  the  undertaking  on  appeal  in- 
tentionally failed  to  justify  after  being  excepted  to,  and  this  applica- 
tion is  made  in  their  behalf,  as  well  as  oa  behalf  of  the  appellant*  to 
vacate  such  undertaking. 

Waivii^  for  the  time  being  all  questions  as  to  the  sufficiency  of 
the  motion  papers,  it  seems  to  me,  after  careful  consideration,  that 
the  motion  should  be  denied  upon  the  merits.  Section  1335  of  the 
Code  of  Civil  Procedure,  so  far  as  applicable,  provides : 

"It  Is  not  necessary  that  the  undertaking  should  be  approved,  but  the  at- 
torney for  the  respondent  may,  within  ten  days  after  the  service  of  a  copy  of 
the  undertaking  with  notice  of  the  filing  thereof,  serve  upon  the  attorney  for 
the  appelant  a  written  notice  that  he  excepts  to  the  snffldency  of  the  snietles. 
Within  ten  di^  thereafter,  the  sureties,  or  other  snrettes  In  a  new  nndei^ 
taking  to  the  same  effect,  must  Justify  before  the  court  below,  or  a  Judge 
thereof,  or  a  referee  appointed  by  the  same,  or  a  county  Judge.  At  least  five 
days'  notice  of  the  JnstlflcatlMi  must  be  glvoi.  •  •  *  The  effect  of  a  failure 
so  to  Justify  and  procure  an  allowance  is  the  same  as  if  the  undertaking  had 
not  been  given." 

Under  these  provisions  the  respondent  had  the  option  either  to 
accept  the  sureties  or  to  except  to  their  sufficiency.  Having  elected  to 
take  the  latter  course,  he  necessarily  ran  the  risk  of  being  left  with- 
out security  for  10  days,  or  until  the  sureties  justified,  which,  as  seen, 
they  never  did,  and  such  failure  to  justify  had  the  effect  of  discharg- 
ing them  from  all  liability  upon  the  undertaking.  Manning  v.  Gould, 
90  N.  Y.  476;  Ginsbuig  v.  Kuntz,  60  Hun,  504,  15  N.  Y.  Supp.  237. 

It  is  urged  by  the  appellant  that  the  relief  herein  sought  should  be 
granted  in  the  action  in  which  the  undertaking  is  filed,  and  that  the 
court  ought  not  to  compel  the  sureties  to  wait  until  an  action  is 
brought  against  them  on  their  undertaking-  and  they  were  put  to  the 
cost  of  defending  the  same  to  determine  their  liability.   No  authority 
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has  been  cited  in  support  of  the  position  so  contended  for,  and  the 
appellant's  counsel  frwikly  states  in  his  brief  that  he  has  not  been  able 
to  find  any  direct  case  in  point.  Neither  have  I  been  able,  after 
diligent  research,  to  find  any  authority  bearing  directly  upon  the  ques- 
tion; and  in  the  absence  of  authority  I  think,  under  all  the  circum- 
stances shown,  that  the  validity  of  the  undertaking  should  be  deter- 
mined in  an  action  brot^ht  thereon,  rather  than  upon  this  motion. 
Motion  denied,  but  without  costs. 


028  App.  Wt.  72.) 

TAEANTO  V.  NORTH  GERMAN  MX)TD  S.  S.  CO. 

(Snpreme  Court,  Appellate  DlvlBlon,  Second  Deimrtmeiit    October  9,  1908.) 

Appeal  akd  BbBOB— Bjevikw— CHALLBnoB  to  Ohabgb— AcQUiEsorncx. 

The  court.  In  am  action  hy  a  paasenger  agaioat «  carrier  for  being  shot 
by  another  passenger  whOe  on  defendant's  steamer,  charged  that  any 
cause  of  action  based  on  an  assault  on  the  theory  that  defoidanf  s  In- 
terpreter SBsanlted  the  passenger  who  shot,  and  that  the  shot  was  flred 
In  self-defense  was  barred  by  limitations,  and  that  any  cause  of  action 
was  for  breach  of  the  carrier's  duty  to  use  reasonable  precautions  to  se- 
cure plaintiff  against  harm  by  violence  of  other  passengers,  and  that  the 
only  question  was  whether  It  took  proper  precautions  in  admitting  steer- 
age passengers  to  the  vessel  to  see  that  they  did  not  carry  firearms,  and 
that  defendant  was  liable  only  if  tt  was  negligmt  in  that  respect,  and  such 
neifUgence  caused  the  Injury.  Held,  that  plaintiff's  nceptlon  to  the 
ctaarge,  that  It  took  from  the  Jury  the  rljght  to  consider  the  question  wheth- 
er the  action  of  the  Interpreter  In  committing  the  assault  on  the  other  pas- 
sengers was  the  proximate  cause  of  the  shooting  and  whether  defendant 
was  liable  therefor,  and  her  request  to  (diarge  that  if  the  interpreter  did 
assault  the  other  passenger  and  such  assault  was  the  proximate  cause  of 
plaintiff's  Injury  defendant  was  liable,  did  not  challenge  the  suggestion 
of  the  court  that  the  statute  had  run  as  against  an  action  for  assault,  so 
that  jjOaintlfl  acquiesced  in  the  theory  of  the  case  as  submitted  and  could 
not  complain  of  such  submission. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Rosa  Taranto  against  the  North  German  Lloyd  Steamship 
Company.  From  a  judgment  on  a  verdict  for  defendant,  and  from 
an  order  denying  a  motion  for  a  new  trial,  plaintiff  appeals.  Affirmed. 

Argued  before  WOODWARD.  JENKS.  HOOKER,  GAYNOR, 
and  MILLER.  JJ. 

Nelson  L.  Keach,  for  appellant. 

Joseph  Larocque,  Jr.,  for  respondent. 

WOODWARD^  J.  It  is  difficult  to  understand  j'ust  what  question 
is  presented  by  this  appeal.  The  plaintiff  brings  this  action  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained  on  board 
one  of  the  defendant's  steamships  while  near  Gibraltar,  in  1903,  on 
its  outbound  trip  from  New  York.  The  plaintiff  was  a  passenger  on 
board  the  steamship.  On  the  same  steamer  was  a  passenger  by  the 
name  of  Viscardi.  The  plaintiff's  theory  is  that  the  ship's  mterpreter 
committed  an  assault  upon  Viscardi;  thfit  the  latter  in  self-defense 
drew  a  revolver  and  fired  the  same  in  such  a  careless  and  reckless  man- 
ner that  the  plaintiff  was  hit  in  the  breast  by  one  of  the  bullets  and 
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more  or  less  seriously  injured.  The  defendant*s  version  is  that  the 
interpreter  was  called  upon  by  a  passenger  who  represented  that  Vis- 
cardi  was  crazy,  and  that  the  interpreter  went  to  him  and  endeavored 
to  soothe  him,  and  that  while  thus  engaged  Viscardi  did  the  shooting, 
immediately  thereafter  jumping  overboard  to  his  death.  The  com- 
plaint was  based  upon  the  theory  of  the  celebrated  squib  case,  that  the 
defendant's  employe  having  set  in  motion  an  assault,  and  the  assaulted 
party  having  committed  the  injury  while  trying  to  protect  himself 
against  the  assault,  the  defendant  was  guilty  of  negligence  in  permit- 
-  ting  its  servant  to  make  the  original  assault,  in  violation  of  its  contract 
for  safe  carriage  of  the  passenger.  At  the  close  of  the  plaintiff's  case, 
and  again  after  the  defendant  had  rested,  a  motion  was  made  to  dis- 
miss the  complaint  on  the  ground,  among  others,  that : 

"It  concluBlTely  appears  that  the  accident  or  occasion  of  this  trouble  arose 
«Qt  of  an  assault  asd  battery,  and  that  therefore  the  action  Is  barred  by  the 
two-year  atatnte  of  UmltationB." 

This  motion  was  denied ;  the  defendant  excepting. 
In  charging  the  jury  the  learned  court  said  that  the  defendant  owed 
the  plaintiff  tnt  dvOy — 

"to  use  all  reasonable  precautions  to  secure  her  against  harm  by  the  violence 
-of  other  passengers.  The  alleged  breach  that  gives  rise  to  the  canse  of  action. 
If  any,  In  this  case.  Is  that  the  defendant  steamship  company  did  not  use  all 
reasonable  precautions  to  secure  this  woman,  who  became  their  passenger, 
against  harm  by  the  violence  of  other  passengers.  Under  the  law  applicable 
to  this  case  there  la  but  one  quarter  In  which  the  oegUgence  must  be  found, 
If  the  defendants  were  guilty  of  negligence  In  the  performance  of  that  duty. 
The  only  question  is  whether  or  not  they  took  proper  precautions  in  admitting 
steerage  passengers  on  board  this  vessel — whether  they  took  proper  precau- 
tions to  see  to  It  that  they  did  not  carry  firearms." 

In  a  subsequent  paragraph  the  court  continued  the  charge : 

"If  this  interpreter  struck  the  man  In  the  face,  assaulted  him,  and  the  man 
was  angered,  and  that  led  to  the  shooting,  that  was  an  assault — the  Inter- 
preter, an  ^ploye  of  the  defendant,  was  guilty  of  an  assault ;  but.  the  limi- 
tation of  an  action  Ua  assault  being  two  years,  the  statute  has  run  against 
It  There  Is  nothing  left  in  the  case  but  to  determine  whether  tiiere  was  pnH> 
er  precaution  to  see  to  it  that  men  were  not  admitted  on  board  the  boat — 
steerage  passengers— on  that  voyage  with  firearms ;  and  if  the  defendants  were 
sullty  of  negligoice  In  that  quarter,  and  that  negligence  led  to  or  caused  the 
injury  to  the  plaintiff,  then  they  are  liable ;  otherwise,  not  Now  yon  must  not 
try  to  escape  from  that  Issue  and  find  a  verdict  on  any  other  theory.  Yon 
must  cmfine  yonrstif  to  that" 

It  will  be  remembered  that  the  court  refused  to  dismiss  on  the 
ground  that  the  statute  had  run  against  the  cause  of  action.  The 
<hai^e  did  not  take  the  case  from  the  jury  on  the  ground  that  the 
statute  had  run  against  any  cause  of  action  alleged  against  the  defend- 
ant. It  was  merely  stated  that,  if  the  interpreter  had  committed  the 
assault,  he  "was  guilty  of  an  assault ;  but,  the  limitation  of  an  action 
for  assault  being  two  ^ears,  the  statute  has  run  against  it" — ^which  was 
merely  saying  to  the  jury  that  this  action  was  not  dependent  upon  the 
assault  committed  on  bc^rd  a  German  steamship  upon  the  high  seas, 
but  depended  upon  the  performance  of  the  duty  of  a  common  carrier 
to  its  passengers  to  use  reasonable  precautions  to  protect  them  against 
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violence  on  the  part  of  other  passengers,  which  duty,  in  this  case, 
under  the  charge,  was  to  use  reasonable  precautions  in  embarking 
passengers  at  the  port  of  New  York  to  see  that  they  did  not  carry 
concealed  weapons,  in  violation  of  the  statute.  We  do  not  care  to  be 
committed  to  the  proposition  here  asserted,  as  it  is  not  necessary  to 
the  determination  of  the  question  presented  by  the  appeal. 
Plaintiff's  counsel  excepted  to  the  charge — 

"wherein  you  take  from  the  Jury  the  right  to  consider  the  question  as  to 
whether  the  act  of  the  interpreter  in  committing  the  assault  upon  this  Vls- 
cardl  was  Uie  proximate  cause  of  the  shooting  and  that  the  company  is  not 
liable  for  that  to  tiie  plaintiff ;  and  in  that  connection  I  will  ask  your  honor  to 
charge  the  Jury  that  if  they  find  he  did  assault  and  provoke  Ylscardl,  and  that 
the  act  of  the  servant  of  the  defendant  was  the  proximate  cause  of  the  in- 
jury to  the  plaintiff,  the  defendant  la  liable." 

This  was  refused ;  the  plaintiff  excepting.  There  is  nothing  in  this 
exception,  or  in  the  request  to  charge,  which  in  any  way  challenged 
the  suggestion  of  the  court  that  the  statute  of  limitations  had  run  as 
against  an  action  for  assault.  The  action  was  not  based  upon  the 
assault  as  an  assault,  but  upon  the  breach  of  the  contract  for  safe  car- 
riage. The  plaintiff,  by  not  questioning  that  the  statute  of  limitations- 
had  mn  as  against  an  assault,  acquiesced  in  the  theory  of  the  case  that 
it  was  for  damages  for  breach  of  contract  of  carriage,  and  the  question; 
then  became,  not  what  was  the  proximate  cause  of  the  plaintiff's  in- 
juries, but  whether  the  defendant  had  used  proper  care  in  providing- 
for  her  safe  transportation;  and  the  only  question  suggested  under 
this  head  was  whether  the  steamship  company  owed  the  duty  of  ex- 
amining its  steerage  passengers  to  determine  whether,  in  boarding  the 
vessel,  they  were  violatii^  the  penal  statutes  of  the  state  by  carrying' 
omcealed  weapons.  The  plaintiff  went  to  the  jury  upon  this  proposi- 
tion, without  questioning  that  the  statute  had  run  against  any  other 
form  of  action,  or  an  action  based  on  the  negligence  of  the  defendant 
in  permitting  the  assault  indirectly  through  one  of  its  servants,  and  no 
reason  suggests  itself  why  the  verdict  should  be  disturbed,  even  if  it 
be  conceded  that  our  courts  would  have  jurisdiction  of  an  action  based 
upon  an  assault  committed  upon  the  high  leas  under  a  German  flag. 

The  judgment  and  order  appealed  from  should  be  af&med,  with 
costs.  All  concur. 


028  App.  Dlv.  76.) 

TARANTO  r.  NORTH  GERMAN  LLOYD  8.  S.  GO. 

(Supreme  Court,  A^Kllate  Division,  Second  Department  October  9,  100S.> 
Appeal  from  Trial  Term,  Kings  County. 

Action  by  Antonio  Taranto  against  the  North  German  Lloyd  Steamship  Com- 
pany. From  a  Judgment  for  defendant,  and  from  a  motion  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  OATNOR.  and  MIL- 
LER, JJ. 

Nelson  L.  Reach,  for  appellant. 
Joseph  Larocque,  Jr.,  for  respondent. 

WOODWARD,  J.  This  Is  an  action  to  recover  for  loss  of  services  of  the 
plaintifTs  wife,  who  was  shot  by  a  passenger  on  board  one  of  the  defendant'* 
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steamships,  due.  It  Is  claimed,  to  tbe  wnmgful  act  of  one  of  ttie  defudanfa 
servants.  Hie  action  by  tbe  wife  for  personal  Injuries  resalted  In  a  verdict 
for  the  defendant,  and  with  that  judgment  BDStalned  on  appeal  (Boaa  Taranto 
T.  North  German  Uoyd  Steamship  Company  [decided  herewith]  112  N.  Y. 
Supp.  439)  there  is  an  end  of  the  husband's  cause  of  action. 

The  Judgment  and  order  appealed  from  should  be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs.  All  concur. 


PBOPLD  ex  rel.  HcEACHRON  y.  BASHFORD.  County  Treasurer. 
(Supreme  Court.  Special  Term,  Monroe  County.   May  12,  1908.) 

1.  IHTOXIOATIITG  LiQUOBS— STATUTOBT  RSGUUTIONB— LOCAI.  OFTIOH  LAWB. 

The  LeglBlature  has  tbe  power  to  pass  local  <^<»i  laws. 
Z  Sau. 

The  power  of  the  Leglslatuie  to  pass  local  option  laws  carries  wltb  It 
ttie  right  to  fix  a  time  when  licenses  shall  cease  In  towns  voting  no  license, 
and  commence  in  towns  voting  in  favor  of  license;  and  the  Legislature 
may  chauge  such  dates,  unless  tbe  constitutional  prohlUtlim  of  laws  im- 
pairing the  obligation  of  contracts  Is  vlcdated  thereby. 
8.  Sams. 

LlQuor  tax  laws  are  enacted  nnder  tbe  police  power  of  On  >tat& 

4.  SiATDin— OosraiBuonoir— Oboikabt  MkAiriNo  or  Woxds. 

In  ctmitmlng  a  statute.  Its  words  must  be  given  Uulr  plain  and  ordinary 
meaning. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  44,  Statutes,  |  206.] 

6.  InroxioATino  liiQuoas— Lkiuob  Tax  Cebtuioatbs— EhEciss  Tkab. 

Laws  1908.  p.  406,  c.  144,  In  force  April  21,  1908^  amends  tbe  llQuor 
tax  law  (Laws  1896.  p.  46,  c.  112)  by  dunging  tbe  beginning  of  the  enlse 
year  from  May  1st  to  October  1st  and  provides  that  tbe  status  at  the 
time  the  local  option  vote  was  taken  shall  not  be  changed  until  October 
1st  following.  A  license  town,  at  the  biennial  election  in  November.  1907, 
voted  no  license.  Held  that  since  the  right  to  certificates  to  traffic  in 
liquors  In  the  town  existed  on  the  day  of  the  election,  it  was  not  chained 
until  October  Ist  following,  and  one  applying  for  r  local  tax  certlflcate 
was  entitled  thereto  until  October  1,  1908. 

Certiorari  by  the  people,  on  the  relation  of  George  E.  McEachron, 
against  James  D.  Bashford,  as  county  treasurer  of  Wayne  county,  to 
compel  the  issuance  of  a  liquor  tax  certificate.  Certificate  directed  to 
be  issued. 

Order  affimied  112  N.  Y.  Supp.  1143. 

E.  H.  Hamn,  for  petitioner. 
Royal  R.  Scott,  opposed. 

CLARK,  J.  The  relator,  a  resident  of  the  town  of  Wolcott,  Wayne 
county,  applied  to  the  treasurer  of  that  county  for  a  liquor  tax  certifi- 
cate, tendering  the  legal  fees  for  the  same  and  presenting  a  proper 
bond.  The  treasurer  refused  to  issue  the  certificate,  not  because  there 
was  any  defect  in  any  of  the  relator's  papers  or  bond,  but  because  the 
electors  of  the  town  of  Wolcott  at  the  election  held  in  November,  1907, 
had  voted  for  no  license  for  that  town ;  the  proposition  as  to  whether 
or  not  license  should  be  issued  in  the  town  of  Wolcott  having  hem 
regularly  submitted  and  voted  upon  at  that  election.  The  electors  of 
the  town  of  Wolcott  had  in  1905  voted  in  favor  of  license  for  said 
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town,  and  it  was  a  license  town  in  November,  1907,  when  the  electors 
voted  no  license. 

Under  the  liquor  tax  law  (Laws  1896,  p.  46,  c  112)  as  it  existed 
prior  to  April  21,  1908,  the  excise  year  b^n  May  1st,  and  ended 
April  30th.  On  April  20,  1908,  the  Legislature  passed  an  act  (chap- 
ter 144,  p.  406,  of  tiie  Laws  of  1908)  to  amend  the  liquor  tax  law,  and 
that  act  became  a  law  April  SI,  1908,  and  by  the  terms  of  that  act  the 
excise  year  begins  October  1st  and  ends  September  30th.  There  is, 
therefore,  a  lapse  of  five  months  between  the  ending  of  the  excise  year 
tmder  the  old  law,  April  30th,  and  the  beginning  of  the  excise  year 
imder  the  new  law,  October  1st;  and  the  question  to  be  determined 
here  is  whetiier  or  not  a  person  who  was  entitled  to  and  had  a  liquor 
tax  certificate  prior  to  May  1, 1908,  is  uititled  to  traffic  in  liquors  until 
the  beginning  of  the  new  excise  year,  October  1,  1908,  evui  though  the 
electors  of  his  town  had  voted  no  license  at  the  town  meethig  held  in 
November,  1907.  In  other  words,  the  question  is  whether  the  relator 
is  entitled  to  a  Hquor  tax  certificate  in  the  town  of  Wolcott,  Wayne 
county,  N.  Y.,  for  the  five  months  commencing  May  1,  1908,  and  end- 
ing September  30th  in  the  same  year;  his  town  having  gone  no  license 
in  November,  1907. 

There  is  no  dispute  but  that  the  electors  of  the  town  of  Wolcott,  by 
a  vote  properly  taken  in  1907,  voted  no  license;  but  the  contention 
of  the  relator  is  that  by  the  amended  liquor  tax  law  (chapter  144,  p. 
406,  Laws  of  1908)  the  excise  year  was  extended,  and  that  he  is  en- 
titled to  a  certificate  authorizing  him  to  traffic  in  liquors  in  the  town 
of  Wolcott  by  the  terms  of  the  statute,  even  though  the  electors  of 
the  town  of  Wolcott  had  voted  no  license  at  the  town  meeting  held  in 
November,  1907.  There  can  be  no  doubt  that  the  Legislature  has  the 
power  to  pass  what  are  known  as  "local  option  laws."  Having  the 
right  to  pass  local  option  laws  carries  with  it  the  right  to  fix  a  time 
when  licenses  shall  cease  in  a  town  which  has  voted  against  the  grant- 
ing of  liquor  licenses.  The  Legislature  having  the  right  to  fix  the 
date  on  which  the  sale  of  liquors  shall  commence  in  towns  which  have 
voted  in  favor  of  license,  and  also  the  right  to  fix  the  date  on  which 
the  sale  of  liquors  shall  cease  in  towns  which  have  voted  against  li- 
cense, it  necessarily  follows  that  the  Legislature  has  the  power  to 
change  these  dates  unless  by  so  domg  the  constitutional  provision 
which  forbids  the  passing  of  laws  impairing  the  obligation  of  contracts 
is  violated,  which  appears  not  to  be  the  case,  for  liquor  tax  laws  are 
enacted  under  what  is  known  as  the  "police  powers"  of  the  state. 

The  town  of  Wolcott,  having  been  a  license  town  on  the  day  of  the 
biennial  town  election,  held  in  November,  1907,  remains  such  until  the 
date  upon  which  liquor  tax  certificates  may  not  be  lawfully  issued  for 
the  traffic  in  liquor  within  its  boundaries.  Prior  to  the  passage  of 
chapter  144,  p.  406,  of  the  Laws  of  1908,  that  date  was  the  1st  day 
of  May;  but  that  law  substituted  October  1st  for  May  1st  as  the  be- 
ginning of  the  excise  year.  This  it  clearly  had  a  right  to  do.  There 
is  no  contention  of  the  part  of  the  learned  counsel  opposing  this  ap- 
plication that  the  Legislature  did  not  possess  the  right  to  change  the 
date  on  which  the  excise  year  should  begin,  and,  it  having  that  right, 
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it  would  seem  to  follow  necessarily  that  the  relator,  having  complied 
with  all  the  required  formalities,  is  entitled  to  have  a  liquor  tax  cer- 
tificate issued  to  him,  for  the  reason  that  the  town  of  Wolcott,  in  which 
he  desired  a  license  to  traffic  in  liquors,  was  a  license  town,  so  called, 
by  reason  of  the  vote  of  its  electors  in  November,  1905,  and  it  re- 
mained such  until  the  date  fixed  by  the  Legislature  as  the  time  for 
it  to  become  a  no  license  town  as  a  result  of  the  election  of  1907,  viz., 
October  1, 1908 ;  that  date  having  been  substituted  in  place  of  May  1st 
as  the  beginning  of  the  excise  year  by  chapter  144,  p.  406,  of  the 
Laws  of  1908,  which  became  a  law  April  31st  of  this  year. 

It  may  be  that  it  was  not  the  legislative  intent,  by  the  passage  of 
chapter  144,  p.  406,  of  the  Laws  of  1908,  to  allow  liquor  to  be  sold 
from  May,  1908,  to  October,  1908,  in  those  towns  whidi  substituted 
the  no  license  for  the  license  system  at  the  biennial  town  meeting  held 
in  November,  1907;  but  I  am  unable  to  find  anything  in  that  act  which 
indicates  that  it  was  not  the  intention  of  the  Legislature  to  substitute 
October  1st  for  May  1st  as  the  date  on  which  the  will  of  the  voters 
of  any  town  which  changed  its  liquor  policy  at  the  November,  1907, 
election  should  go  into  eifect.  Indeed,  the  amended  liquor  tax  law 
itself  would  seem  to  indicate  that  it  was  the  legislative  intent  to  con- 
tinue the  status  existing  at  the  time  such  vote  was  taken  until  the  1st 
day  of  October,  instead  of  the  1st  day  of  May.  The  act  expressly 
provides  (section  16): 

"The  statOB  existing  at  the  time  such  vote  Is  taken  upon  queatioas  sub- 
mitted shall  not  be  changed  until  the  1st  day  of  October  following  next  there- 
after, prior  to  which  time  [October]  such  vote  Bball  neither  authorize  the  is- 
suance of  liquor  tax  certificates  In  accordance  therewith,  nor  preclude  the  ie- 
suance  of  each  certiflcates  In  accordance  with  the  resnlt  of  the  j>reoedIns  vote 
on  such  qnestions  submitted,  nor  abort  en  the  term  for  which  any  liquor  tax 
certificate  may  have  been  lawfully  Issued,  nor  affect  the  rights  of  any  person 
thereunder." 

I  believe  that  the  law  as  it  existed  at  the  time  the  relator  applied 
for  his  liquor  tax  certificate.  May  1,  1908,  must  be  controlling  here. 
The  status  existing  in  the  town  of  Wolcott  on  the  6th  day  of  Novem- 
ber, 1907,  when  the  last  vote  was  taken,  was  that  the  right  to  certificates 
to  traffic  in  liquors  in  that  town  existed,  and  under  the  express  pro- 
vision of  the  amended  liquor  tax  law  (chapter  144,  p.  406,  of  the 
Laws  of  1908)  that  status  did  not  and  does  not  change  until  the  1st 
day  of  October,  1908.  In  construing  a  statute  the  words  thereof  must 
be  given  their  plain  and  ordinary  meaning,  and  the  reading  of  the 
statute  itself  leads  to  the  conclusion  that  a  vote  taken  on  November  5, 
1907,  either  for  or  against  license,  did  not  affect  the  status  of  the  town 
in  which  it  was  taken  ui  regard  to  the  sale  of  liquors  until  the  1st 
day  of  October.  I  am  satisfied  that  under  the  amended  liquor  tax 
law  in  towns  where  traffic  in  liquors  was  or  could  be  lawfully  carried 
on  prior  to  the  election  held  in  November,  1907,  such  traffic  may  be 
continued  until  October  1,  1908,  provided  the  applicant  for  a  liquor 
tax  certificate  for  the  additional  time  between  May  1st  and  October  1st 
makes  application  therefor  as  required  by  the  terms  of  the  liquor  tax 
law. 
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No  question  having  been  raised  as  to  the  regularity  and  sufficiency 
of  the  application,  bond,  etc.,  I  think  that  the  liquor  tax  law  as  it  exist- 
ed at  the  time  the  relator  applied  for  his  liquor  tax  certificate  entitled 
him  to  such  certificate  authorizing  him  to  do  business  under  it  until 
the  beginning  of  the  next  excise  year,  to  wit,  October  1, 1908. 

The  treasurer  of  Wayne  county  is  therefore  hereby  directed  to 
issue  to  the  relator  a  liquor  tax  certificate  as  applied  for,  authorizing 
him  to  traffic  in  liquors  at  the  place  and  during  the  time  as  stated  in 
the  application. 


(58  Misc.  Rep.  595.) 

MII/FOM  M.  BCHNAIS3B  00.  T.  GRIGSBT. 

(aty  Court  of  New  York,  Trial  Term.  June,  1908.) 

1.  IjICEHSBB— PLTJUBEB9— CORPOBATIOK&— "PEBSOK." 

Laws  1896,  p.  1052,  c.  808,  making  It  onlawfol  for  any  "person"  to 
carry  on  the  business  of  an  emidoylng  or  master  plumber  without  a  cer- 
tificate of  competdncy>  is  not  applicable  to  a  corporation,  conducting  sadk 
a  bnslnns.  which  employs  only  powms  Itoenaed  and  re^^ered  according 
to  law. 

[Ed.  Note.— For  other  deflnlttona,  see  Words  and  mrasei,  y<A.  6,  pp. 
6822-6885;  vol.  8>  p.  7752.1 

2.  MSCHAHICS*  lilENS— NOTIOB  OF  GUXH. 

Tbat  a  notice  of  Um  states  a  rlaim  on  C(mtract  and  flut  the  proof  is 
tm  a  qnantnm  merolt  Is  no  ground  for  denying  the  lien. 

Action  by  the  Milton  M.  Schnaier  Company  against  Emilie  B. 
Grigsby  to  foreclose  a  mechanic's  lien.  Judgment  for  plaintiff. 

Milton  Mayer,  for  plaintiff. 

L.  Laflin  Kellogg,  for  defendant. 

McAVOY,  J.  The  plaintiff  is  a  corporation  engaged  in  the  plumb- 
ing and  general  contracting  business.  It  sues  upon  a  claim  for 
items  consisting  of  plumbing  work  and  labor  and  materials  incidental 
thereto.  A  lien  was  filed  for  the  claimed  value  of  the  materials  and 
labor  so  furnished  in  accordance  with  "a  contract  between  the  lienor 
and  owner,"  and  this  action  seeks  a  foreclosure  of  such  lien  and  a 
judgment  of  sale  thereunder.  Besides  the  defendant's  resistance  up- 
on the  ground  of  an  excessive  price  for  both  material  and  labor,  it 
is  urged  in  her  behalf  that  this  plaintiff  cannot,  because  of  the  pro- 
hibition contained  in  the  statute  "r^;ulating  the  business  of  master 
or  employing  plumbers"  in  this  city,  recover  any  sum  whatever  for 
the  work  concededly  performed. 

This  enactment,  held  to  be  within  the  "police  power"  and  a  "health 
statute"  (Pec^le  v.  Warden,  144  N.  Y.  529,  39  N.  E.  686,  37  L.  R. 
A.  718),  provides  that  it  shall  not  be  lawful  for  any  person  to  conduct 
business  as  an  employing  or  master  plumber  unless  he  has  obtained 
certificates  of  competency  and  registration  as  therein  provided.  Laws 
1896,  p.  1052,  c.  803.  This  statute  has  been  twice  before  the  Court 
of  Appeals;  and  it.  has  been  there  determined,  first,  that  recovery 
for  work  performed  without  compliance  by  the  claimant  with  the 
statutory  mandate  would  not  be  permitted  (Johnston  v.  Dahlgren,  166 
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N.  Y.  354,  59.  N.  E.  987) ;  and,  second,  that  a  requirement  that  all 
members  of  a  copartnership  carrying  on  the  plumbing  trade  should 
be  licensed  and  registered  was  unconstitutional  as  to  such  a  partner 
as  was  wholly  engaged  in  the  clerical  work  of  such  a  firm,  it  zppar- 
ing  that  the  partner  solely  engaged  in  the  supervisory  work  of  the 
mechanical  and  technical  department  was  a  licensed  and  registered 
master  plumber  (Schnaier  v.  Navarre  Hotel  &  Imp.  Co.,  182  N.  Y. 
83,  74  N.  E.  661,  70  L.  R.  A.  732,  108  Am.  St.  Rep.  790). 

The  precise  point  raised  here  has  not  been  adjudicated  by  any  of 
our  appellate  courts ;  but  I  think  the  proposition  arising  in  ^ialc^u$ 
instances  has  been  sufficiently  considered  and  cxnnmented  upon  to 
make  application  of  the  reasoning  therein  to  this  case  amiparativc- 
!y  a  simple  process.  While  the  term  "person"  includes  both  a  corpo- 
ration and  a  joint-stock  association  (Stat.  Const.  Law  [Laws  1S9?. 
p.  1487,  c.  677]  §  5),  yet  by  section  1  of  the  same  law  such  stat- 
utes are  excepted  from  the  definitions  therein,  as  the  context  of  their 
language  construed  indicates  that  a  different  meaning  or  application 
was  intended.  Plainly  such  is  this  statute  and  its  inhibitory  provision. 
The  act  nowhere  mentions  a  corporation,  and  it  cannot  be  said  that 
this  is  a  casus  omissus,  because  the  real  reason  is  apparent  in  the 
nature  of  things.  Of  what  avail  to  reauire  the  corpotaie  entity  to 
take  a  qualifymg  examination?  Hie  Legislature  will  not  be  pre- 
sumed to  have  either  enjoined  or  prohibited  that  which  could  not 
take  place;  i.  e.,  compliance  with  the  statute,  or  the  performance 
of  plumbing  work  by  the  corporate  entity.  "It  would  be  quite  fu- 
tile and  unnecessary,*'  says  Mr.  Justice  Laughlin,  in  People  v.  Wood- 
bury Dermatological  Institute,  124  App.  Div.  877,  109  N.  Y.  Supp. 
578,  "to  prohibit  something  which  could  not  be  d<Mie.  Therefore  i: 
may  well  be  said  that  here  the  term  'person'  has  not  tiie  ccmstmed. 
but  the  natural,  meaning;  and  I  so  decide." 

The  corporation  being  entitled  to  carry  on  such  business  as  is  with- 
in its  granted  powers  by  its  officers  and  agents,  it  should  be  heli^ 
merely  to  such  of  the  requirMnents  of  this  act  as  will  conserve  tiie 
spirit  and  intent  of  its  provisions,  which  are  the  proper  restriction 
of  the  supervision  of  the  trade  and  the  employment  of  subagents 
thereof  to  persons  qualified  by  experience  and  technical  skill  for  such 
labor  or  management.  People  v.  Woodbury,  etc.,  supra.  The  court 
there,  speaking  of  the  legislative  requirement  that  persons  practi- 
cing medicine  or  advertising  to  practice  medicine  should  be  law- 
fully authorized  and  registered  to  practice  that  profession,  said: 

"Strictly  speaking,  of  course,  a  corporation  can  neither  qualify  to  prsctkv 
medicine  nor  administer  medical  nor  surgical  aid.  If  the  Legislature  aucicd 
the  prohibition  against  practicing  medicine  and  advertising  practloe  medi- 
cine upon  the  theory  that  a  corporation  could  not  practloe  medicine,  then  titerc 
would  be  no  reason  for  Inferring  that  it  Intended  to  prohibit  something  vbich 
could  not  be  done,  for  that  would  be  quite  unnecessary.  As  I  view  It,  the  ools 
theory  upon  which  this  prohibition  can  be  deemed  to  extend  to  co^porat}oD^ 
is  that  the  Legislature  recognized  that,  while  corporations  may  not  obtalo 
diplomas  and  register  as  physicians,  or  actually  treat  patients  or  perform 
surgical  operatl<mB,  they  may,  through  agents  and  emiiloyaL  tm  all  oorpon- 
tlons  are  obliged  to  perform  their  functions,  practloe  medicrae  by  (voridlDf: 
accommodatlona  for  patients  and  facilities  for  their  rare  and  treatmoit  mi 
physicians  and  sorgeons  to  administer  to  tbsm.  nua  Is,  and  fMr  many  years 


City  Ct.) 


HILTON  M.  8CHNAIER  OO.  V.  GRIOSBT. 


507 


bas  been,  done  In  hospitals,  dfapenaarles,  Inflrmaries,  and  sanitarlaiuB,  with 
which  the  Legislature  is  presomed  to  have  been  familiar." 

As  a  corollary  from  the  principle  there  enunciated,  and  consider- 
ing the  fact  that  this  legislation  is  highly  penal,  and  should  not  be 
construed  to  include  any  person  or  any  act  not  expressly  prohibited  by 
its  wording,  it  seems  to  follow  that,  where  a  corporation  employs 
only  persons  licensed  and  registered  pursuant  to  the  statutory  re- 
quirements tuider  discussion,  it  complies  with  the  spirit  of  the  law, 
and  its  recovery  upon  a  claim  for  services  and  materials  should  not  be 
thereby  defeated.  Such  interpretation  gives  full  force  and  effect  to 
the  statute,  it  meets  the  evils  intended  to  be  met,  and,  moreover,  sub- 
serves all  the  interests  of  the  public  and  carries  out  the  intent  of  the 
Legislature. 

Similar  statutes  have  been  passed  and  their  effect  construed  in 
England  as  early  as  1756.  In  the  case  of  Raymond  v.  Chase,  Burr. 
2,  Lord  Mansfield  said,  construing  a  statute  with  reference  to  a  re- 
quirement as  to  licenses  for  brewers : 

"The  general  policy  of  the  act  was  to  have  trades  carried  <m  by  persons  who 
had  BklU  tn  them.  Now  here  the  personal  ^111  of  the  defoidant  makes  no  real 
dUtereoce  In  the  case.  For  the  persim  who  Is  skilled  acts  everything,  and 
receives  no  directions  from  this  man.  He  never  did  nor  was  to  Interfere.  In 
many  omddemble  undertakings  It  Is  absolntely  necessary  to  take  In  persons 
as  partners  to  share  the  profits  and  risk  the  losses;  and  the  general  usage 
and  practice  of  mankind  ought  to  have  weight  In  determinations  of  this  sort, 
affecting  trade  and  commerce  and  the  manner  of  carrying  them  on.  *  *  * 
It  is  exactly  the  same  thing  as  to  the  trade,  in  every  iota,  'whether  this  part- 
iier  bas  or  has  not  served  an  apprenticeship.' " 

There  can  be  no  doubt  but  that  this  statute  is  in  derogation  of  the 
common-law  rights  of  a  citizen,  and  the  only  possible  ground  upon 
which  it  can  be  supported  is  that  it  is  a  legitimate  exercise  of  the 
police  power  of  the  state.  Upon  this  account  it  cannot  be  claimed  that 
its  highly  penal  provisions  should  be  extended  to  a  corporation,  when 
it  is  obvious  that  the  corporation,  acting  through  agents  qualified  to 
perform  the  work  in  question,  is  not  tran^ressing  any  of  its  provisions 
designed  to  protect  the  health  of  the  community. 

The  case  of  Bronold  v.  Engler,  121  App.  Div.  134,  105  N.  Y.  Supp. 
508,  contains  a  dictum  which  seems  to  lean  toward  a  result  opposite 
to  the  conclusion  reached  by  this  court;  but  I  am  not  prepared  to 
follow  that  expression  of  opinion,  since  the  point  was  not  litigated, 
and,  therefore,  cannot  be  said  to  have  been  expressly  decided. 

Upon  the  right  of  the  plaintiff  to  recover  the  amount  claimed,  I 
have  considered  carefully  the  arguments  contained  in  the  briefs  and 
examined  the  testimony  with  reference  to  the  prices  charged  for  the 
various  items  of  work;  and  I  award  judgment,  Aerefore,  as  follows: 
Under  bill  No.  1,  consisting  of  labor  and  materials  in  the  plumbing 
work,  the  sum  of  $322.93 ;  under  bill  No.  2,  such  items  not  being  con- 
tested, except  as  to  the  competency  of  proof,  the  sum  of  $87.75 ;  un- 
der bill  No.  3,  the  sum  of  $4.75 ;  under  bill  No.  4,  the  sum  of  $43.11 ; 
under  bill  No.  5,  the  sum  of  $124.35 ;  under  bill  No.  6,  the  sum  of 
$81.42;  and  under  bill  No.  7,  consisting  of  carpentry  work,  the  sum 
of  $86.32— making  a  total  of  $690.45. 
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Upon  the  point  made  that,  because  the  lien  states  a  claim  on  ccm- 
tract  and  that  the  proof  is  upon  a  quantum  meruit,  the  lien  should  be 
disallowed,  I  am  referred  to  no  adjudicated  case  which  holds  that 
such  is  the  rule  of  law.  The  contract  expressed  is  a  request  for  per- 
formance of  the  work  and  an  implied  promise  to  pay,  and  I  think  that 
is  sufficient  within  the  requirements  of  the  lien  law.  As  to  the  claim 
that,  because  of  excessive  charges,  the  lien  should  be  disallowed  for 
falsity,  I  do  not  think  there  is  evidence  sufficient  to  hold  that  the  ex- 
cess is  so  great  over  the  allowance  as  to  make  it  appear  false  and 
fraudulent  as  a  matter  of  law ;  and  I  therefore  find  the  plaintiff  is 
entitled  to  a  judgment  establishing  a  lien  for  the  amount  above  set 
forth,  and  for  the  usual  decree  of  sale,  with  costs. 

Judgment  for  plaintiff. 


1.  BlNBFIOUI.  AsaOOIATIONS  —  AUERDUENT  TO  BT-IAwS— NOTICE  TO  UUBEXS 

— ^NlDCESSITT. 

While  a  mutual  benefit  association  may  make  reasonable  ameixlBieiits 
to  Its  by-laws,  an  amendment  made  witboat  notice  to  a  membet  Is  imm- 
sonaUe. 

2.  Saue— BKHEnTB— BicnncrnoiT  of  AMouvr—AMKummiT  to  Br-It&ws. 

The  certificate  of  Incorporation  of  a  mutual  benefit  aasodation  proiidfd 
tbat  Its  object  was  to  aid  its  members  In  case  of  sickness  by  contribntlote 
as  the  by-laws  might  from  time  to  time  prescribe,  and  the  by-lawa  per- 
mltted  amendments  to  the  constitntion  npon  consent  of  a  majority  of  tbose 
present  Plaintiff  received  l>eneflt8  to  the  amomit  of  $TS1,  under  bis  con- 
tract with  the  asBOciatlon,  from  1894  to  October,  1899,  when  the  by-laws 
were  duly  amended,  but  without  notice  to  plaintiff,  stopping  all  benefits 
after  a  member  had  received  $280.  Plaintiff  received  nothing  after  that 
time,  thou^  paying  dues  under  Ua  contract  From  October,  106,  » 
October,  189ft,  the  treasury  diminished  annually  about  |850 ;  the  balance 
on  the  latter  date  Iwing  $5,378.  Held,  that  the  contract  under  the  by-lavs 
neither  expressly  nor  impliedly  authorized  the  reduction  of  benefits  dnrlns 
the  contract,  and  the  amendment  cutting  off  plaintiff's  right  to  benellts 
was  not  reasonably  necessary  to  further  the  objects  of  the  aiBoclatlQn  ta 
perpetuate  its  existence,  and  hence  was  Invalid. 

Action  by  Fritz  Lewin  against  the  Kocmer  Benevolent  Association. 
Judgment  for  plaintiff. 

See,  also,  125  App.  Div.  91,  109  N.  Y.  Supp.  101. 

Donnelly,  O'Neil  &  Grass,  for  plaintiff. 
Ferdinand  J.  Bommer,  for  defendant. 

TAYLOR,  J.  This  defendant  is  a  mutual  benefit  association.  It 
was  incorporated  in  the  year  1873,  and  has  existed  as  such  up  to  date. 
The  plaintiff  is  suing  the  defendant  to  recover  sick  benefits  claimed 
to  be  due  from  the  month  of  October,  1899.  The  case  has  hten  tried 
three  times.  On  the  first  occasion  the  jury  disagreed.  On  the  seetsaA 
trial  the  jury  rendered  a  verdict  for  plaintiff,  which  was  reversed  and 
a  new  trial  granted.  An  opinion  was  written,  which  is  reported  in  125 
App.  Div.  91,  109  N.  Y.  Supp.  101.  At  this  trial,  when  the  testimony 
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was  in,  both  parties  asked  for  a  direction  of  a  verdict.  I  believe  it  is 
proper  that  I  state  my  reasons  for  finding  in  the  plaintiff's  behalf. 

It  appears  from  the  testimony  that  the  plaintiff  helped  organize  the 
defend^t  association  in  1870,  was  one  of  its  incorporators  in  1873, 
and  has  ever  since  been  a  member.  It  further  appears  that  the  con- 
stitution contained  certain  provisions  concerning  sick  benefits  from 
1893  up  to  April,  1898 ;  that  on  the  last-mentioned  date  an  amend- 
ment thereto  was  made  cutting  down  benefits  receivable,  but  continu- 
ing the  payment  of  $1  per  week  from  said  date  to  members  situated 
similarly  to  the  plaintiff;  that  in  October,  1899,  another  amendment 
was  made  stopping  all  sick  benefits  after  a  total  of  $380  had  been 
received  by  a  member  on  that  account.  The  plaintiff  became  inca- 
pacitated, under  his  contract  with  the  association,  in  1894.  Up  to 
October,  1899,  the  plaintiff  had  received,  under  the  constitution  and 
by-laws  as  amended  these  several  times,  a  total  of  $781.09.  After 
that  date  he  received  nothing,  although  he  met  all  his  obli^tions  to 
the  association.  The  testimony  -convinces  me  that  the  plaintiff  ac- 
quiesced in  all  the  amendments,  except  the  last — the  one  in  question. 
As  to  that,  I  believe  the  weight  of  evidence  to  be  in  his  favor.  The 
certificate  of  incorporation  contains  the  following: 

"Tbat  tbe  object  of  such  society  shall  be  to  aid  Its  uiembere  In  case  of  sick- 
ness, and  the  families  of  tbe  deceased  members  of  such  society,  by  means  of 
CMtTibntioDB  as  the  by-laws  of  the  society  may  from  time  to  time  prescribe." 

Section  28  of  the  by-laws  reads  partially  as  follows: 

"Sec.  28.  Amendments  to  the  constitution  and  by-laws  can  be  adopted  in  Uie 
following  mamier,  whereby  It  Is  necessary  at  all  times  tbat  the  majority  of 
those  preeoit  give  their  consent." 

The  senteitces  quoted  contain  the  only  provision  in  either  set  of 
regulations  bearing  on  the  question  under  discussion.  It  further  ap- 
pears that  the  balance  in  the  treasury  of  the  association  from  October 
1,  1896,  to  October  1,  1899,  diminished  annually  about  $350;  the  bal- 
ance on  October  1,  1899,  being  $5,378.78.  The  last  amendment,  that' 
of  October  3, 1899,  was  regularly  adopted  at  a  regular  meeting,  though 
there  is  no  proof  that  notice  was  given  to  the  plaintiff  that  such  an 
amendment  was  under  consideration,  until  he  was  notified  of  its  adop- 
tion and  that  under  it  his  benefits  ceased. 

It  appears  to  be  well  settled  in  this  state,  as  stated  in  Avers  v.  A. 
0.  U.  W.,  188  N.  Y  280,  80  N.  E.  1020.  that: 

"While  the  defendant  bad  a  right  to  make  reasonable  by-laws,  such  an 
tnwDdment,  made  without  notice  to  tbe  insured,  was  anreasonable." 

Judge  Vann  further  says  in  the  opinion,  citing  many  authorities : 

"It  is  well  established  by  these  authorities  that  a  general  power,  reserved 
eltber  by  statute  or  by  the  constitution  of  a  society,  to  amend  Its  by-laws,  does 
not  authorize  an  amendment  Impairing  the  vested  rights  of  members.  An 
amendment  of  by-laws  which  form  part  of  a  contract  Is  an  amendment  of  the 
contract  itsdf,  and  when  such  a  power  is  reserved  In  general  terms  tbe  par- 
ties do  not  mean  that  the  contract  Is  subject  to  change  in  any  essential  par- 
tlcnlar  at  the  electi<m  of  the  one  in  whose  favor  the  reservation  is  made." 

The  opinion  setting  aside  the  verdict  in  this  case  (125  App.  Div.  91, 
109  N.  Y.  Supp.  101)  seems  to  hold  that  under  the  constitution  and 
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by-laws  of  this  defendant  association  it  had  the  r^ht,  as  to  this  plain- 
tiff, to  make  the  amendment  in  question,  reducmg  the  amount  of 
benefits  receivable,  providii^  such  amendment  was  reascmably  neces- 
sary, consideringf  the  conditi(m  of  the  society  financially.  This,  of 
course,  stands  as  the  law  of  this  case,  and  my  duty  as  judge  and  jury 
is  to  apply  the  test  as  to  reasonableness.  In  preparation  for  this 
I  have  examined  the  authorities  with  some  care.  Beach  v.  Supreme 
Tent  K.  of  M.,  177  N.  Y.  100,  69  N.  E.  281,  is  a  leading  case;  and 
while  its  facts  are  not  fully  comparable  with  those  in  the  case  under 
consideration,  these  words  on  page  105  of  177  N.  Y.,  and  page  288 
of  69  N.  £.  in  the  opinion  are  significant: 

"Under  the  doctrine  ot  these  caaet  we  think  that  the  obligations  assumed 
1^  the  dtfendant  In  Its  certificate  ct  membership  should  not  be  impaired  by 
proTlstons  of  the  constitution  and  by-laws  of  the  order  to  which  the  attenttm 
of  the  member  might  never  be  called,  or  at  least  should  not  be  cat  down  nnder 
the  reservation  of  the  power  to  amend.  It  Is  anlte  easy  for  fraternal  organiza- 
tions such  as  the  defendant,  if  they  deem  the  provisions  for  benefits  to  their 
members  tentative  cmly  and  desire  to  have  them  subjected  to  such  modifica- 
tion as  the  business  of  the  orders  may  require,  to  express  that  in  the  certifi- 
cate. So  In  the  present  case.  If  the  certificate  had  provided  that  the  pay- 
ments tiker^  specified  should  be  subjected  to  snch  modlficaUon  as  to  amount, 
terms,  and  conditions  of  paymrat  and  contingencies  on  which  the  same  were 
payable  as  the  endowment  laws  of  the  order  might  from  time  to  time  pro- 
vide, the  amendments  would  be  applicable  to  existing  members.  But  I  think 
that  nothing  less  explicit  than  this  appearli^  In  the  certificate  itsdf  should 
be  effectual  for  such  a  purpma  Fairness  to  persons  joining  the  order  require 
such  plain  dealing." 

In  this  case  it  further  appears  (page  104  of  177  N.  Y.,  page  381  of 
69  N.  E.)  that  the  constitution  of  the  order  contained  a  provisicm 
specifically  authorizing  an  amendment  of  the  endowment  laws. 

Mock  V  Supreme  Council,  121  App.  Div.  474,  106  N.  Y.  Supp.  166, 
is  authoritatively^  cited  in  the  opinion  in  125  App.  Div.  91,  109  N.  Y. 
Supp.  101,  hereinbefore  mentioned.  That  was  an  action  brought  to 
restrain  the  enfoicement  of  by-laws,  as  amended,  concerning  increased 
assessments.  The  (pinion  in  the  Mock  Case  goes  on  to  say: 

"The  amendment  waB  authorized  by  the  laws  of  the  state  (Massachusetts) 

which  created  the  defraidant." 

In  the  case  at  bar  can  it  be  said  that  any  such  amendment  was  au- 
thorized by  the  New  York  statute? 
The  opinion- further  says: 

"It  may  be  assumed  that  this  amendment  was  necessary  to  perpstnate  the 

life  of  the  society." 

Was  the  amendment  of  October  18,  1899,  at  the  time  it  was  made 
in  the  case  at  bar,  necessary  to  preserve  the  life  of  the  society  and  to 
perpetuate  the  purposes  for  which  it  was  organized  ?  I  cannot  so  hold. 

Then  the  opinion  says : 

"There  is  no  express  provision  that  the  laws  shall  remain  unchanged." 

Can  it  be  an^ed  from  this  remark — inasmuch  as  the  constitution 
and  by-laws  of  the  Koemer  Benevolent  Association  contain  no  ex- 
press statement  that  the  amount  of  sick  ben^ts  receivable  thereunder 
should  be  changed — that  any  sort  of  change  therein  would  be  proper? 


Digitized  by 


County  Ct.)      lewih  y.  koebnbb  benet.  Ass'ir. 


611 


Further,  the  opinion  goes  on: 

"There  Is  notliltig  In  the  by-laws  UmltlDK  the  amount  which  any  member 
might  be  assessed,  but  there  are  express  provlsloos  for  extra  aBsessments. 
*  *  *  Hie  by-laws  are  subject  to  amendment  under  the  generally  reserved 


The  same  cannot  be  said  with  relation  to  the  case  at  bar. 

The  Mock  Case  refers  to  Raynolds  v.  Royal  Arcanum,  193  Mass. 
150,  78  N.  E.  129,  7  L.  R.  A.  (N.  S.)  1154.  That  case  not  only  holds 
that  the  Massachusetts  statute  gives  express  power  to  amend  by-laws 
in  this  particular  (page  104  of  177  N.  Y.,  page  281  of  69  N.  E.), 
but  that  the  contract  of  the  member  with  the  society  gives  full  au- 
thority so  to  do — a  situation  quite  different  from  that  found  in  the 
case  at  bar. 

The  conclusions  in  the  Mock  opinion  are  also  based,  partially  at 

least,  on  the  impossibility  of  enforcing  the  judgment  of  the  court 
below.  The  court  says  (page  477  of  121  App.  Div.,  page  165  of  106 
N,  Y.  Supp.)  that  the  by-laws  were  amendable  under  general  reserved 
power,  and  seems  to  intimate  that,  while  the  amount  of  assessments 
was  not  fixed  and  unalterable,  the  amount  of  benefits  was.  Inasmuch 
as  the  surplus  of  the  defendant  in  the  case  at  bar  was  dwindling  about 
$350  per  annum,  but  still  on  October  1,  1899,  amounted  to  nearly 
$5,400,  was  it  not  the  duty  of  this  defendant,  under  the  express  pro- 
visions of  its  constitution  and  by-laws,  as  they  read  at  this  time,  if  any- 
thing, to  raise  its  rate  of  contribution  and  leave  the  benefits  as  they 
were  originally  provided  for? 

In  Poultney  v.  Bachman,  31  Hun,  49,  relied  on  by  the  defendant, 
there  was  an  express  provision  in  the  constitution  and  by-laws,  when 
the  plaintiff  joined,  that  the  lodge  might  alter  or  amend  its  by-laws. 
This  was  held  to  be  a  part  of  the  contract.  In  our  case  there  was  no 
such  provision.  The  only  thing  that  squints  at  it  is  the  provisions  that 
the  society  shall  pay  benefits  by  means  of  contributions  as  the  by- 
laws of  the  society  may  from  time  to  time  prescribe.  So,  even  though 
it  may  be  held  that  the  plaintiff  made  an  express  contract  that  the 
by-laws  could  be  changed  so  that  all  members  should  pay  larger  as- 
sessments, there  is  not  even  a  general  provision  for  reducing  the 
amount  of  benefits  receivable. 

A  careful  consideration  of  the  opinion  and  of  all  the  facts  in  the 
Berg  Case,  90  App.  Div.  474,  86  N.  Y.  Supp.  429.  satisfies  me  that 
I  am  not  compelled  under  it  to  find  for  the  defenduit  here.  The  cir- 
cumstances were  in  many  respects  different,  and  acquiescence  by  the 
plaintiff  in  the  amendment  made  in  that  case  was  found  by  the  court. 
While  in  the  case  at  bar,  as  in  the  Berg  Case,  the  plaintiff  had  received 
much  more  than  he  had  paid  in,  and  while  I  believe  that  mutual  benefit 
societies,  wherein  the  members  are  both  insurers  and  insured,  should 
be  allowed  to  so  regfulate  their  affairs  as  to  properly  conserve  the  in- 
terests both  of  the  society  as  a  whole  and  of  the  individual  member, 
still,  in  the  absence  of  specific  provision  somewhere  in  some  of  the 
documents  defining  the  relation  of  the  society  and  its  members  bear- 
ing on  the  matter,  I  fail  to  see  the  justice  of  allowing  a  contract  ac- 
tually in  process  of  performance,  as  this  one  was,  to  be  rendered  a 
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nullity  under  some  theory  not  only  general,  but  not  even  expressed 

generally. 

What  must  we  understand  by  the  term  "vested  right"?  Evidently 
the  right  to  change  one's  occupation  from  that  of  a  molder  to  a  hotel 
keeper  is  "vested.*'  188  N.  Y.  280,  80  N.  E.  1020.  So,  too,  seems  to 
be  the  right  to  have  an  endowment  paid  at  once,  and  not  in  ten  annual 
installments.  177  N.  Y.  100,  69  N.  E-  281.  Other  examples  may  be 
found  in  the  opinions  of  the  highest  court  in  this  state.  This  plaintiff 
had  a  contract  with  the  defen(^nt.  based  on  a  valuable  consideration, 
entitling  him  to  these  sick  benefits.  That  contract,  in  my  judgment, 
nowhere  in  express  terms  or  by  implication  authorized  the  defendant 
to  reduce  those  benefits.  At  most,  it  intimated  that  the  amount  of  con- 
tributions from  members  might  be  altered.  Such  authorization,  then, 
must  be  found  in  the  general  wording  and  purport  of  the  certificate 
of  incorporation,  or  of  the  constitution  and  by-laws  of  the  defendant, 
or  of  the  installation  agreement  and  the  needy  financial  condition  of 
the  association.  Under  this  "general"  theory  such  authorization 
should  not  be  read  in,  unless  the  last-named  condition  be  clearly  ap- 
parent, viz.,  existing  or  impending  financial  stringency ;  and  in  this 
respect  I  find  no  such  state  of  affairs.  So  it  makes  really  no  differ- 
ence whether  it  be  called  "impairing  a  right  vested  under  all  the  cir- 
cumstances," or  "unreasonably  exercising  a  permitted  form  of  amend- 
ment under  the  circumstances."  The  plaintiff  had  fully  performed 
every  duty  incumbent  upon  him  under  his  contract.  He  was  sick,  en- 
titled to  receive  benefits  under  his  contract,  was  receiving  them,  and 
without  his  consent  they  were  cut  off.  I  believe  that  this  amendment 
was  unreasonable  as  to  this  plaintiff.  His  rights  under  his  contract 
in  this  respect  were  such  that  they  should  not  thus  be  taken  away. 
I  believe  that  a  deprivation  of  such  contractual  rights,  even  in  a  mu- 
tual benefit  society,  cannot  be  upheld  under  a  power  so  meager  and 
general,  having  regard  for  every  circumstance,  including  the  condi- 
tion of  the  surplus  fund  of  this  defendant. 

The  plaintiff  should  have  judgment  for  $260  and  interest  from  Oc- 
tober 10,  190:1,  to  time  of  trial,  to  wit,  $321.10,  with  costs. 
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(Sniweme  Ciourt,  Special  Term,  New  Tork  Gonnty.  October  19,  1008.) 

L  ATTOBinT  AHD  CLIEirT  —  BEUTION  —  ImtBRIXBEIlOB  BT  GOUBT  IS  SUIOIABT 

Wliere  ooe  le  emfdoyed  In  a  matter  wliol)7  uncomiected  with  his  pro> 
femlonal  diaracter  as  attorney,  the  court  will  not  Interfere  In  a  summary 
way  to  compel  him  to  execute  the  trust  reposed  In  him ;  but  where  the  em- 
ployment Is  80  connected  with  hts  profeealonal  character  as  to  afford  a 
presumption  that  his  character  formed  the  ground  of  his  employment,  the 
court  will  exercise  such  jurisdiction. 


[Ed.  Note.— For  cases  in  point,  see  O&it  Dig.  rol.  6,  Attorney  and  Client. 
%  207.1 


Where  an  attorney,  acting  in  a  profesBlonal  capacity  with  respect  to  the 
affairs  In  the  state  of  a  nonresident  client,  and  baring  sole  charge  of  her 
affairs  In  the  state,  tooh.  as  trustee  for  the  client,  a  chattel  mortgage,  on 
which  he  collected  a  specified  amount,  which  he  refused  to  pay  over  on 
demand,  the  client  might  maintain  a  proceeding  to  compd  the  attorney  to 
turn  over  the  money  collected,  less  his  reasonable  fees. 

[EA.  Note.— For  cases  In  point,  see  Cent  Dig.  -rol.  6,  Attorney  and  Client, 
J  267.1 

Application  by  Janet  Mcintosh  to  OMnpel  Charles  N.  Ironside,  an  at- 
torney and  counselor  at  law,  to  pay  over  certain  funds  in  his  posses- 
sion, alleged  to  be  the  property  of  petitioner.  Motion  granted, 

Wasserman  &  Jacobus,  for  the  motion. 
Josef^  Hover,  exposed. 

GIEGERICH,  J.  It  appears  from  the  papers  submitted  that  the 
respondent,  an  attorney  at  law,  took,  as  trustee  for  the  petitioner,  a 
chattel  mortgage  on  certain  chattels  upon  which  he  has  collected  $121, 
which  he  refuses  to  pay  over  after  demand  duly  made.  It  further  ap- 
pears that  the  client  resided  and  still  resides  without  the  state;  that 
the  attorney  acted  in  a  professional  capacity  with  reference  to  her  af- 
fairs in  this  state ;  that  he  had  sole  charge  and  control  of  her  interests 
here;  that  the  chattel  mortgage  was  taken  by  him  as  trustee,  while 
acting  for  her  in  a  professional  capacity,  and  that  confidence  was  re- 
posed in  him  by  the  petitioner  by  reason  of  his  professional  character; 
that  he  prepared  the  mortgage,  renewed  the  same  upon  the  expira- 
tion of  the  year,  and  acted  in  all  respects  as  the  attorney  for  the  peti- 
tioner. The  rule  applicable  to  such  a  situation  is  laid  down  in  Mat- 
ter of  Atkin,  4  Bam.  &  Aid.  47,  where  Abbott,  C  ].,  said : 

"Whwe  a  person  is  employed  in  a  matter  wholly  vnctmnected  with  his  pro- 
fessional character,  the  court  will  not  Interfere  In  a  sumnmry  way  to  compel 
htm  to  execute  faithfully  the  tmst  reposed  in  him ;  bnt  where  the  employment 
is  so  connected  with  his  professional  character  as  to  afford  a  presumption  that 
hts  character  formed  the  ground  of  his  employment  by  his  client,  then  the 
conrt  win  exercise  this  Jnrlsdlctlon." 

The  foregoing  rule  has  been  applied  in  numerous  cases  in  this  state, 
among  which  may  be  cited  Matter  of  Dakin,  4  Hill,  42;  Grant  v. 
Chester,  17  How.  Prac.  260 ;  Matter  of  Husson,  26  Hun,  130 ;  Shee- 
han  V.  Erbe,  103  App.  JDiv.  7,  92  N.  Y.  Supp.  862;  and  People  ex  ret 
112  N.T.8.— 83 
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White  V.  Feenaughty,  51  Misc.  Rep.  468,  101  N.  Y.  Supp.  700.  The 
attorney  should  accordingly  be  cOTipelled  to  turn  over  to  his  client 
the  sum  so  collected,  less  any  reasonable  fee  which  he  is  legally 
entitled  to  as  an  attorney  at  law  for  services  rendered  and  the  sums 
necessarily  expended  by  him. 

The  respondent  admits  in  his  answer  that  he  received  $121,  al- 
thot^h  in  the  statement  rendered  by  him  for  the  period  ending  De- 
cember 31, 1907,  he  claims  to  have  received  only  $95.  A  claim  is  made 
in  that  statement  for  $36.05  for  services  and  disbursements,  and  if  the 
parties  in  interest  will  agree  upon  such  sum  as  the  reasonable  value 
of  the  respondent's  services  and  the  moneys  expended  by  him,  an  order 
may  be  entered  directing  the  payment  of  the  balance,  viz.  $84.95,  within 
snch  time  as  shall  be  provided  in  the  order  to  be  entered  hereon ;  other- 
wise, a  reference  will  be  ordered  for  the  purpose  of  determining  the 
reasonable  value  of  the  respondent's  services  and  the  sums  necessari- 
ly expended  by  him.  Such  reference  shall  proceed  upon  two  days* 
notice,  and  shall  be  completed  in  not  more  than  two  sessions. 

Settle  order  on  notice. 


GROTB  V.  CITY  OF  NEW  YORK. 
(8iq;>Taiie  Conrt,  Appellate  Division,  SeeooA  Department   October  16,  1908.) 

BUNENT  Domain— COUPENBATIOK—IlTTEBSffr—WAIVn. 

The  acceptance  of  the  principal  aum  of  an  tvard  for  taktag  lasA  did 
not  bar  a  recovery  of  Interest  thereon,  where  It  was  agreed  that  the  claim 
for  interest  should  be  reserved  and  settled  by  an  action  thereafter  bronght 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Augustus  H.  Grote  against  the  city  of  New  York  for  in- 
terest on  an  award  for  lands  taken  by  the  city  by  eminent  domain. 
Judgment  for  plaintiff,  and  defendant  appeals.  Affirmed. 

See,  also,  117  App.  Div.  768, 102  N.  Y.  Supp.  977. 

Argued  before  TENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Tames  D.  Bell  (Jerome  W.  Coombs,  on  the  brief),  for  appellant. 
Raphael  Unk,  for  respondent. 

GAYNOR,  J.  The  city  took  the  land  of  the  plaintiff  by  eminent 
domain,  but  the  award  was  made  to  "estate  of  Frederick  Grote."  It 
was  confirmed  on  December  12,  1888,  and  the  title  thereupon  became 
vested  in  the  city.  The  statute  provided  that  if  the  city  did  not  pay 
the  award  within  four  months,  the  person  entitled  thereto  might  sue 
for  and  recover  the  same  with  interest  from  and  after  demand  of  pay- 
ment. On  March  2,  1901,  the  plaintiff  demanded  payment.  The  city 
persisted  in  refusing  to  pay  for  no  reason  whatever.  In  1897  the 
plaintiff  began  a  proceeding  against  the  city  in  the  Supreme  Court  to 
have  it  adjudged  that  he  was  entitled  to  the  award  and  that  it  be  paid 
to  him.  It  was  so  adjudged;  but  during  the  pendency  of  such  pro- 
ceeding the  plaintiff  assigned  the  award  to  one  MayhofT,  and  the  or- 
der directed  tlie  city  to  pay  it  to  the  latter.   The  comptroUer  refused 
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to  pay  the  interest,  however,  but  paid  thtf  principal  under  an  agree- 
ment with  the  said  Mayhoff  that  the  claim  for  interest  should  be  re- 
served and  settled  by  an  action  to  be  brought  therefor.  Mayhoff  re- 
assigned the  claim  for  interest  to  the  plaintiff,  and  this  action  was 
brought  to  recover  it.  It  has  been  decided  herein  on  the  appeal  from 
the  first  judgment,  which  was  for  the  defendant,  that  the  interest  was 
recoverable  by  reason  of  the  said  agreement.  190  N.  Y.  235,  82  N. 
E.  1088.  Why  the  city  persists  in  appealing  again  is  not  apparent. 
The  accumulated  interest  up  to  the  time  of  payment  of  the  award  is 
$8,904.45,  the  award  itself  being  for  only  $12,430.75.  By  payment  of 
the  award  during  the  four  months  allowed  by  the  statute,  or  by  pay- 
ment of  it  into  court,  all  interest  and  the  costs  of  litigation  could  have 
been  avoided.  As  it  is,  there  is  no  way  to  relieve  the  city  of  the  need- 
less judgment  against  it  herein  for  $9,807.06,  although  we  might 
be  better  satisfied  to  see  it  against  the  officials  who  have  made  the  city 
liable  to  it 

The  ju(^;ment  should  be  afiirmed. 

Judgment  affirmed,  with  a>sts. 

GAYNOR  and  HOOKER,  JJ.,  concur.  JENKS,  RICH,  and  MIL- 
LER,  JJ.,  concur  in  result. 


(]2S  App.  DlT.  99.) 

PEOPLE  T.  FRANK. 

(Supreme  Court,  Appellate  Division,  Second  Department.    October  9,  1908.) 

FujUBT— SuBOBKina  Pebjtjbt— Vabiakcb. 

A  conviction  for  procuring  a  witness  to  testify  falsety  that  she  did  not 
see  a  particular  persou  between  specified  dates  cannot  be  sustained,  where 
the  proof  shows  that  the  witness  testified  that  sbe  saw  such  person  on 
certain  occasions  within  that  period. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  39,  Pwjurr,  H  87- 
108.] 

Appeal  from  Westchester  County  Court 

Alpheus  S.  Frank  was  convicted  of  suborning  perjury,  and  he  ap- 
peals.  Reversed,  and  new  trial  ordered. 

Argued  before  WOODWARD,  JENKS,  HOOKER.  GAYNOR, 
and  MILLER,  JJ. 

David  H.  Hunt,  for  appellant 

Francis  A.  Winslow,  for  respondent 

PER  CURIAM.  The  defendant  has  been  convicted  of  the  crime 
of  subornation  of  perjury.  The  indictment  charged  him  with  feloni- 
ously and  willfully  instigating,  inducing,  and  procuring  one  Mae 
Herbert,  the  plaintiff  in  a  civil  action  for  negligence,  to  swear  falsely 
upcm  t^e  trial  of  her  case  that  she  "never  saw  %e  said  Abbott  Woods 
between  the  1st  day  of  April,  1904,  and  the  27th  day  of  June  in  the 
same  year,"  whereas  in  truth  and  in  fact  she  had  seen  him  frequently 
between  those  days,  and  that  this  was  a  material  question  upon  the 
trial  of  the  civil  case.  To  sustain  the  charge  against  the  defendant,, 
the  stenographer  who  reported  the  civil  case  was  called  as  a  wit- 
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ness,  and  all  of  Mae  Herbert's  evidence  in  that  case  was  introduced. 
It  appears,  upon  an  inspection  of  her  testimony  in  the  civil  case,  how- 
ever, that  she  did  not  testify  that  she  never  saw  Abbott  Woods  be- 
tween the  1st  day  of  April,  1904,  and  the  27th  day  of  June  in  the  same 
year  Without  doubt  she  committed  perjury  during  her  case.  She 
was  indicted,  and  pleaded  guilty,  and  has  served  a  term  for  the  of- 
fense ;  but  she  did  not  swear  falsely  in  the  respect  charged  in  the  in- 
dictment here,  for  the  very  obvious  reason  that  she  did  not  testify 
she  never  saw  Woods  between  the  given  dates,  but,  on  the  other  hand, 
testified  on  three  distinct  occasions  that  she  did  see  and  meet  Woods 
some  time  in  April,  1904.  It  is  unfortunate  ±at  the  indictment  as 
drawn  did  not  meet  the  case.  From  an  examination  of  &e  record  we 
think  it  is  plain  how  the  learned  district  attorney  fell  into  this  error. 
The  indictment  upon  which  Mae  Herbert  was  arraigned  and  to  which 
she  pleaded  guilty  charged  her  with  having  testified  falsely  in  her  civil 
case  that  she  "never  saw  the  said  Abbott  Woods  between  the  1st  day 
of  April  in  the  year  1904  and  the  27th  day  of  June  in  the  same  year," 
and  the  indictment  in  this  case  was  drawn  from  and  followed  the 
language  of  the  indictment  of  the  Herbert  case.  This  question  had 
not  been  raised  in  the  Herbert  case,  for  she  pleaded  guilty.  The  er- 
ror was,  therefore,  not  noticed,  and  found  its  way  into  this. 

The  statement  of  the  perjury  of  Herbert  set  forth  m  the  indictment 
is  that  she  never  saw  Woods  between  certain  dates.  The  people 
have  tried  to  sustain  the  indictment  by  showing  distinctly  that  she  did 
not  so  testify,  but  swore  that  she  had  seen  Woods  between  those  dates, 
namely,  on  the  occasion  in  April  when  she  met  him.  It  is  apparent, 
therefore,  not  only  that  the  charge  of  the  indictment  was  not  proved, 
but  was  actually  disproved,  and  the  conviction  may  not  stand.  In- 
asmuch as  the  conviction  cannot  be  sustained  on  account  of  this 
fundamental  variance  between  the  charge  in  the  indictment  and  the 
proof,  no  good  purpose  would  be  served  by  discussing  the  ques- 
tions of  corroboration  and  the  weight  of  evidence,  which  were  ably 
presented  by  counsel  for  both  parties  at  the  bar. 

The  judgment  of  conviction  must  be  reversed,  the  verdict  set 
aade,  and  a  new  trial  ordered. 


a28  App.  Dlv.  192.) 

PETZB  V.  WESTERN  UNION  TELEGRAPH  CO. 

(Sapreme  Coort,  Appellate  Division,  Second  DepartmeaL   Oct  ^  1908.) 

TKLIOBAPHS  and  I^EfPnOKEB— REFUBAI.  to  REOCIVI  MEaSAQK— IjIABILITT. 

That  a  telegraph  companr  refused  to  transmit  a  message  from  the 
borough  of  Manhattan  to  Brooklyn  within  an  hour,  and  would  only  take 
It  "subject  to  delay,"  tiie  receiving  operator  being  unable  to  state  the 
probable  extent  of  delay,  did  not  make  the  company  liable  under  Trans- 
portation CorporatloDB  Law  (Laws  1890,  p.  1152,  c.  666)  S  103,  prescribing 
a  penalty  for  a  telegraiA  company's  refnsal  to  transmit  messages  Im- 
partially and  In  good  faith ;  the  sender  knowing  of  an  existing  strike  of  the 
conipanT'a  <n>emtora 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Sixth  District. 
Action  by  Frederic  H.  Fetze  against  the  Western  Union  Telegraph 
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Company.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals. AfErmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Fullerton  Wells,  for  appellant 

Francis  Raymond  Stark,  for  respondent. 

RICH,  J.  Section  103  of  the  transportation  corporations  law  (chap- 
ter 566,  p,  1152,  Laws  1890)  provides : 

"Svery  such  corporation  Bball  receive  dlspatcbes  from  and  tor  other  tele- 
graph or  telephone  lines  or  corporations,  and  from  and  for  any  indivldaal,  and 
on  payment  of  the  usual  charges  by  IndlTldnals  for  transmitting  dispatches 
as  establlE^ied  by  the  rules  and  regulations  of  such  corporation,  transmit  the 
same  with  Impartiality  and  good  faith  and  In  the  order  In  which  they  are  re- 
ceived, and  If  It  neglects  or  refuses  so  to  d  >,  it  shall  [>ay  one  hundred  dollars 
for  every  such  refusal  or  neglect  to  the  person  or  persons  sending  or  desiring 
to  send  any  such  dispatch  and  entitled  to  have  the  same  so  transmitted." 

For  some  time  prior  to  September  S,  1907,  defendant's  operators 
had  been  out  on  a  strike,  and  the  plaintiff  had  knowledge  of  this 
fact.  On  that  day  he  went  to  an  office  of  the  defendant  in  the  bor- 
ough of  Manhattan,  and  after  writing  a  business  telegram  to  Mr. 
William  R.  Fetze  at  623  West  avenue,  Kensington,  Brooklyn,  handed 
it  to  the  operator  in  charge,  with  50  cents.   He  testified  as  follows : 

"She  anld  the  telegram  would  be  27  cents.  Q.  She  read  It,  after  you  wrote 
it?  A.  She  read  It,  and  she  said:  'You  know  we  cannot  take  this,  only  sub- 
ject to  delay  *  I  says:  'Is  that  ao?'  Stie  says:  'Tes.*  I  says.  'How  much 
delayl'  And  she  says:  'I  can't  say.  I  cant  tell  you  anythhig  about  It*  She 
had  already  marked  up  the  telegram,  and  I  said:  'Well,  yon  won't  take  It, 
and  deliver  it  within  an  hour?'  She  said:  'No;  I  can't  say  what  the  delay 
will  be.  We  will  only  take  it  subject  to  delay.'  And  she  Just  handed  me  back 
the  telegram  and  my  SO-cent  piece,  after  she  had  marked  up  the  telegram." 

The  plaintiff  took  the  money  and  telegram  back  and  made  no  further 
effort  to  procure  its  transmission.  He  later  brought  this  action  to 
recover  the  statutory  penalty  of  $100.  When  plaintiff  rested  his  case, 
defendant's  motion  to  dismiss  the  complaint  was  granted,  and  from 
the  judgment  accordingly  entered  this  appeal  is  taken. 

No  negligence  of  the  defendant  is  alleged  or  claimed,  and  the  plain- 
tiff's cause  of  action  rests  solely  on  the  theory  that  by  refusing  to 
accept  the  telegram  in  the  manner  and  under  tfie  circumstances  stat- 
ed the  defendant  made  itself  liable.  I  think  the  evidence  was  insuffi- 
cient to  establish  a  cause  of  action,  and  that  the  dismissal  of  the  com- 
plaint was  justified.  It  has  been  held  by  the  courts  of  this  state,  in 
construing  the  section  of  the  statute  quoted,  that  the  penalty  is  only 
incurred  by  acts  of  partiality,  bad  faith,  or  discrimination  (Wichel- 
man  v.  Western  Union  Tel.  Co.,  30  Misc.  Rep.  450,  62  N.  Y.  Supp. 
491;  Heam  v.  Western  Union  Tel.  Co.,  36  Misc.  Rep.  557,  73  N. 
Y.  Supp.  1077;  Gifford  v.  Glen  Telephone  Co.,  54  Misc.  Rep.  468, 
106  N.  Y.  Supp.  53) ;  and  the  same  construction  has  been  given  to  sim- 
ilar statutes  in  Arkansas  and  Indiana  (State  v.  Western  Union  Tel. 
Co..  76  Ark.  124,  88  S.  W.  834 ;  Western  Union  Telegraph  Co.  v. 
Swain,  109  Ind.  405,  9  N.  £.  927). 
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There  is  no  evidence  in  the  case  at  bar  tending  to  establish  in  the 
slightest  degree  partiality,  bad  faith,  or  discrimination;  but  it  is  con- 
tended, upon  the  authority  of  Marvin  v.  Same  Defendant,  decided  by 
the  former  District  Court  of  the  City  of  New  York  and  reported  only 
in  15  Chi.  Leg.  N.,  at  page  416,  that  the  omission  of  defendant's  oper- 
ator to  explain  the  nature  and  extent  of  the  possible  delay  at  the  time 
of  the  presentation  of  the  message  was  tantamount  to  the  refusal 
contemplated  by  the  statute;  in  other  words,  was  aii  absolute  refusal 
.  to  receive  and  transmit  the  message.  We  are  not  in  accord  with  this 
contention ;  but,  if  that  were  the  rule,  it  is  plainly  apparent  in  the  case 
at  bar  that  the  plaintiff  knew  the  reason  and  nature  of  the  anticipated 
delay.  It  is  equally  apparent  that  the  operator  did  not  know  the  ex- 
tent of  the  delay,  and  she  so  advised  plaintiff.  His  demand  was,  not 
for  an  impartial  transmission  and  delivery,  but  for  a  preference  for 
his  message,  namely,  it  must  be  delivered  "within  an  hour";  and 
it  was  not  until  after  this  demand  had  been  made  that  the  operator  re- 
turned the  message  and  money,  with  the  assertion  that  she  would  not 
receive  it  under  such  conditions, 
'fhe  judgment  must  be  affirmed,  with  costs.   All  concur. 


GOniJ>  T.  HcLAUOHLIN. 

(Snpreme  Court,  Special  Term,  New  York  County.  October  12, 1906.) 

FUADiNO— AuENDUEKr— Bill  of  Pabticuubs. 

A  complaint  alleging  that  the  agent  of  defendant,  while  serving  s  snm- 
moDB  for  the  purpose  of  efTectlng  that  service  and  being  encouraged  by 
defendant  committed  the  assaalt  complained  of.  does  not  leave  the  pre- 
cise meaning  In  doubt,  so  that  Code  Cfv.  Proc.  |  646,  providing  that,  when 
8  pleadlDg  Is  BO  Indefinite  that  ita  precise  meaning  Is  not  apparent.  It  may 
be  required  to  be  made  more  definite  by  amendment,  does  not  apply;  but 
defendant's  remedy  Is  by  a  motion  for  a  bill  of  particulars. 

Action  by  Kathrine  C-  Gould  against  Frank  A.  McLaughlin.  On 
motion  to  compel  plaintiff  to  make  the  amended  complaint  more  def- 
inite and  certain.  Denied. 

Gifford,  Hobbs  &  Beard,  for  the  motion. 
Clarence  J.  Sheam,  opposed. 

GIEGERICH,  J.  The  amended  complaint  alleges  that  the  agent  of 
the  defendant,  while  in  the  course  of  his  employment  and  while  en- 
gaged in  serving  the  summcwis,  as  a  means  and  for  the  purpose  of 
effecting  that  service,  "and  being  encouraged,  aided  and  abetted  by 
the  d.efendant,"  committed  the  assault  for  which  damages  are  sought 
This  motion  is  brot^ht  to  compel  the  plaintiff  to  make  more  definite 
and  certain  the  allegation  contained  in  the  words  quoted  above. 

If  the  defendant  is  entitled  to  any  relief,  he  has  mistaken  his  remedy. 
Neither  the  precise  meaning  nor  the  application  of  the  words  in  ques- 
tion is  in  any  way  in  doubt,  which  by  the  statute  is  made  the  test  of 
the  right  to  the  remedy  here  sought.  Code  Civ.  Proc.  §  646.  If  the 
defendant  requires  and  is  entitled  to  more  precise  or  detailed  infor- 
mation as  to  tile  manner  in  which  the  acts  chared  were  accomplished. 
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his  relief  is  through  the  medium  of  a  bill  of  particulars.  Kavanaugh 
V.  Commonwealth  Trust  Co.,  45  Misc.  Rep.  201,  91  N.  Y.  Supp.  967; 
Dumar  v.  Witherbee,  Sherman  &  Co.,  88  App.  Div.  181,  84  N.  Y. 
Supp.  669. 
Motion  denied,  with  $10  costs. 


(Supreme  Court,  Special  Term,  New  York  County.   September,  igoa) 

Divorce— Separation— NoNBKsiDEMT  DEnafDAnr. 

Under  Code  Civ.  Proc  S  1763  (3),  providing  that  an  action  for  separa- 
tion mt\y  be  maintained  where  the  parties,  having  been  married  without 
the  state,  have  become  residents  of  the  state  and  have  continued  to  be 
resldenta  thereof  at  least  one  year  and  the  idaintlff  Is  such  a  resident 
when  the  action  Is  commenced,  it  is  immaterial,  in  aach  an  action  by  the 
wife,  that  the  husband  has  been  a  nonresident  for  the  two  years  prior  to 
the  action. 

Action  by  Marie  McColl  against  Edmund  S.  McColl.  Plaintiff 
moves  for  alimony  and  counsel  fee.  Motion  granted. 

William  C.  Relyea,  for  the  motion. 
McKecn,  Brewster  &  Morgan,  opposed. 

GIEGERICH,  J.  This  is  an  application  by  the  wife,  the  plaintiff  in 
an  action  for  a  separation,  for  alimony  during  the  pendency  of  the 
action  and  for  a  counsel  fee  to  enable  her  to  prosecute  the  action.  The 
parties  were  married  without  the  state  on  August  8,  1898.  The  com- 
plaint, among  other  things,  alleges : 

"That  the  plalntllf  and  defendant  have,  since  their  marriage,  become  resl- 
denta of  this  state,  and  remained  such  residents  for  a  period  of  one  year  and 
upwards  from  June  1,  3904,  and  the  plaintiff  was  at  the  time  of  tbp  commence' 
ment  of  this  action,  and  still  Is.  a  resident  of  this  state,  and  plalntlflT  in  in- 
formed and  verily  believes  that  the  defendant  Is  stUI  a  resident  of  this  state." 

Section  1763  of  the  Code  of  Civil  Procedure  provides  that  an  action 

for  a  separation  may  be  maintained  in  either  of  the  following  cases: 

"(1)  Where  both  parties  are  residents  of  the  staffs  when  the  action  is  com- 
menced. (2)  Where  the  parties  were  married  within  the  state  and  the  plain* 
tiff  Is  a  resident  thereof  when  the  action  Is  commenced.  (3)  Where  the  par- 
ties, having  been  married  without  the  state,  have  become  resldenta  of  the 
uKcl  Imve  continued  to  be  residents  thereof  at  least  one  year,  and  the 
plaintiff  Is  sach  a  resident  when  the  action  ia  commenced." 

The  defendant  center  ds  that  the  action  canot  be  maintained,  be- 
cause it  appears  from  the  uncontradicted  averments  of  his  opposing 
affidavit  that  he  "is  a  noi, resident  of  the  state  of  New  York,  and  has 
not  resided  within  said  state  for  more  than  two  years  last  past" ;  but, 
even  conceding  this  to  be  so,  the  alle^tions  of  the  complaint  above 
set  forth  bring  the  case  very  plamly  wtthin  the  language  of  the  third 
subdivision  of  said  section.  It  clearly  appears  from  such  allegations 
of  the  complaint  that  the  parties  became  residents  of  this  state  in 
1904,  and  that  they  continued  to  reside  therein  for  a  period  of  one 
year  and  upwards  thereafter,  which  is  all  that  is  required  where  the 
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plaintift  is  a  resident  when  the  action  is  commenced.  Ramsden  v. 
Ramsden,  28  Hun,  385.  Although  the  defendant  may  not  have  been 
a  resident  of  the  state  for  the  past  two  years,  yet  as  it  is  alleged 
in  the  complaint,  and  not  denied  by  the  defendant,  that  the  parties 
took  up  their  residence  here  in  June,  1904,  they  still  appear  to  have 
been  such  residents  for  two  years  preceding  tiie  defendant's  removal 
from  the  state. 

After  reading  all  the  papers  submittedj  I  think  that  the  defendant' 
should  continue  to  pay  the  plaintiff  the  sum  of  $5  per  week  for  her 
support  and  maintenance  during  the  pendency  of  the  action,  and 
should  pay  a  counsel  fee  of  $40,  which  may  be  paid  in  such  install- 
ments as  shall  be  provided  in  the  order  to  be  entered  hereon,  which 
may  be  presented  on  the  usual  notice  of  settlement. 


(Stipreme  Court,  Special  Term,  New  York  County.   October,  1008.) 

Wnxs  —  CowsTBUcnoN  —  Discbetioit  of  Exbcutobs  —  Gift  Over— Rights  of 
Gbeditobs  of  Bkneficiabt. 

Under  a  will  giving  testator's  son  an  Interest  In  certain  shares  of  hl^ 
property.  Init  providing  that  the  share  and  Interest  of  the  son  shall  be 
Incapable  of  being  sold,  assigned,  or  transferred,  or  In  any  manner  con- 
trolled, by  him,  but  that  the  executors  shall  retain  it,  in  trust  to  pay  over, 
from  time  to  time,  so  much  thereof  as  they  may  consider  necessary,  prop- 
er, or  expedient  for  the  support  and  maintenBnce  of  him  and  his  wife  and 
cblldren  daring  his  life,  and  on  his  death  to  distribute  such  part  of  bis 
share  as  shall  then  remain  in  their  hands  to  his  wife  and  children,  then 
living.  In  equal  shares,  the  amount  to  be  paid  to  the  son  depends  on  the 
judgment  and  discretion  of  the  executors  alone,  any  surplus  at  his  death, 
whether  of  principal  or  Income,  belonging  to  his  wife  and  chlldr«i  then 
lIvlDg,  BO  that  bis  creditors  cannot  have  the  court  fix  and  declare  a  cer^ 
tain  sum  to  be  sufficient  for  the  maintenance  of  him  and  his  family,  and 
direct  any  Income  in  excess  of  such  sum  to  be  paid  to  theoL 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  49,  Wills,  |  2219.] 

Action  by  Jesse  Myers  against  Horace  Russell  and  another,  ex- 
ecutors and  trustees  under  the  will  of  Henry  Hilton,  deceased,  and 
another.    Judgment  for  defendants. 

Underwood,  Van  Vorst  &  Hoyt  (J.  Markham  Marshall,  of  counsel), 
for  plaintiff. 

James  S.  Darcey,  for  defendants  Russell  and  Harris. 
Franklin  Bartlett  and  Hirsch,  Scheuerman  &  Limburg  (Herbert  R. 
Limburg,  of  counsel),  for  defendant  Hilton. 

SEABURY,  J.  The  plaintiff  has  recovered  a  judgment  against  the 
defendant  Albert  B.  Hilton  for  $24,337.66.  The  will  of  Henry  Hilton, 
deceased,  after  giving  a  specific  legacy  to  Albert  B.  Hilton,  provides 
that  his  estate  shall  be  divided  into  12  parts,  in  4  of  which  Albert  B. 
Hilton  is  given  an  interest.  The  will  also  provides  that: 

"The  share  and  Interest  herein  of  my  son  Albert  B.  HUton  shall  be  Incapable 
of  being  sold,  assigned  or  transferred  or  In  any  manner  controlled  by  him : 
and  as  to  which  I  fully  authorize  and  empower  my  executors  to  retain  and 
withhold  ttie  wune  in  trust  to  pay  out  or  pay  over  or  apply  so  much  and  such 
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parts  thereof  as  they  may  from  time  to  time  consider  necessary,  propor  or 
expedient  for  the  support  and  maintenance  of  the  said  Albert  and  his  wife 
and  children  during  bis  life,  and  on  his  death  to  pay  over  and  distribute  such 
part  of  his  share  as  should  be  there  remalnlns  In  the  hands  of  my  executors 
to  his  wife.  Hattle  K.,  and  their  children,  or  to  such  of  them  as  shall  be  then 
living.  In  equal  shares  and  proportions,  share  and  share  alike." 

The  wife  of  Albert  B.  Hilton  died  in  1906,  leaving  surviving  three 
children  who  at  the  present  time  are  respectively  12,  14,  and  16  years 
of  age.  This  action  is  brought  to  induce  the  court  to  declare  a  fixed 
sum  to  be  sufficient  for  the  maintenance  and  support  of  the  defendant 
Albert  B.  Hilton  and  his  family,  and  to  direct  that  any  income  in  ex- 
cess of  this  amount  should  be  applied  to  the  payment  of  the  judgment 
which  the  plaintiff  has  recovered  against  Albert  B.  Hilton. 

It  is  apparent  from  the  provisions  of  the  will  of  Henry  Hilton, 
quoted  above,  that  the  duty,  of  fixing  the  iiicome  of  Albert  B.  Hilton 
rests  upon  the  executors,  and  not  upon  the  court.  The  testator,  un- 
der the  will,  Vests  his  executors  with  a  wide  discretionary  power,  The 
amount  to  be  paid  to  Albert  B.  Hilton  depends  upon  the  judgment 
and  discretion  of  the  executors.  He  is  entitled  to.  receive  only  such  a 
sum  as  they  consider  necessary,  proper,  or  expedient  for  the  support 
and  maintenance  of  himself  and  his  family.  If  in  the  judgment  of  the 
executors  they  deem  it  unnecessary,  improper,  or  inexpedient  that 
the  whole  income  of  the  estate  should  be  paid  to  Albert  B.  Hilton,  the 
balance  retained  by  them  remains  a  part  of  the  trust  estate,  to  which 
the  children  of  Albert  B.  Hilton  are  entitled.  Russell  v.  Hilton,  37 
Misc.  Rep.  642.  76  N.  Y.  Supp.  233;  Id..  80  App.  Div.  178.  80  N.  Y. 
Supp.  563 ;  Id.,  175  N.  Y.  552,  67  N.  E.  1089.  In  view  of  the  rights  of 
the  children  of  Albert  B.  Hilton  in  any  balance  of  the  income  of  the 
estate  which  the  executors  may  in  their  discretion  decide  not  to  pay 
to  Albert  B.  Hilton,  it  is  evident  that  such  balance  cannot  be  applied 
in  satisfaction  of  the  debt  of  Albert  B.  Hilton  to  the  plaintiff.  The 
plaintiff,  as  creditor,  has  no  greater  right  to  this  balance  than  that 
of  the'cestui  que  trust  (Wetmore  v.  Truslow,  51  N.  Y.  338),  and  the 
latter  has  no  right  to  it  at  all.  Albert  B.  Hilton  is  entitled  only  to  what 
the  executors  give  him,  and  the  balance  is  the  property  of  others.  To 
permit  the  plaintiff  to  prevail  in  this  action  would  deprive  the  children 
of  Albert  B.  Hilton  of  their  rights  to  this  property  which  may  arise 
at  any  time,  dependent  upon  the  manner  in  which  the  discretion  of  the 
executors  shall  be  exercised. 

In  the  case  now  under  consideration  the  beneficiary,  Albert  B.  Hil- 
ton, is  not  entitled  to  the  whole  income  of  the  estate,  but  only  to  such 
part  of  it  as  the  executors  may  from  time  to  time  consider  necessary, 
proper,  or  expedient  for  his  support  and  maintenance  and  that  of  his 
children.  Kelsev  v.  Webb,  94  App.  Div.  571,  88  N.  Y.  Supp.  4;  Ray- 
mond, as  President,  etc.,  v.  Tiffany  (Sup.)  112  N.  Y.  Supp.  252.  The 
cases  of  Tolles  v.  Wood,  99  N.  Y.  616,  1  N.  E.  251,  Williams  v.  Thorn, 
70  N.  Y.  270,  Wetmore  v.  Wetmore,  149  N.  Y.  520,  44  N.  E.  169,  33 
L.  R.  A.  70S.  52  Am.  St.  Rep.  752,  and  Sherman  v.  Skuse,  166  X.  Y. 
345,  59  N.  E.  990,  are  inapplicable  as  in  those  cases  the  beneficiaries 
were  entitled  to  the  surplus  of  income  over  the  amount  necessary  for 
their  support.  Nor  is  the  case  of  Herts  Brothers  v.  Tiffany,  118  App 
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Div.  215,  102  N.  Y.  Supp.  1047,  authority  for  a  contrary  view  to  that 
here  expressed.  That  case  arose  upon  a  demurrer,  and  the  complaint, 
which  the  court  held  to  be  sufficient,  alleged  that  the  surplus  income 
belonging  to  the  beneficiary  was  in  the  possession  of  the  trustees. 
Judgment  for  the  defendants  dismissing  the  complaint. 


(128  App.  Div.  86.)  ' 

CASnr  T.  LBHIOH  YALIiBT  a  GO.  et  al. 

(Supreme  Onirt,  Appellate  DlvlBleD,  Second  Department  October  9, 190a) 

1.  Shippino— OwNEs  or  Defectivb  Boat— Etidencv. 

That  the  tugboat,  on  whfcb  plabitlff  was  Injured  while  working  for  one 
who  was  making  repairs  th«reon,  belonged  to  an<1  was  In  the  control  of 
defendant  the  Lehlgta  Valley  Railroad  Company  is  snfflclently  shown  to 

take  the  case  to  the  jury.  In  the  absence  of  a  showing  to  the  contrary, 
by  evidence  that  the  Insignia  on  Ita  smokestack  was  of  the  same  design  dis- 
played by  defendant  on  its  office  windows,  Its  train  schedules,  stationery, 
etc.,  and  this  though  the  Initial  letter  therein,  "L.  Y and  the  insignia, 
were  equally  consistent  with  the  ownership  In  the  Lehigh  Valley  Trans- 
portation Company,  it  not  being  shown  that  such  Insignia  was  used  by 
the  latter  company,  and  there  being  no  presumption  that  one  corporation 
will  use  exactly  the  same  design  as  another. 

2  Same— Ddtt  Owed  by  Boat  Owneb  to  Frbson  Making  Repaies. 

To  workmen  whose  employer  sends  them  on  a  boat,  pursuant  to  an  In- 
vitation to  It  by  the  owner  to  make  repairs  thereon,  the  owner  owes  rea- 
sonable care;  and  where  In  a  narrow  passage  it  maintained  a  manhole 
with  a  defective  covering,  liable  to  turn  over  when  stepped  on,  and  one 
of  the  workmen,  goixig  on  a  lawful  errand  under  the  direction  of  his  fore- 
man, stepped  on  such  covering,  resulting  in  his  Injury,  the  question  of  de- 
fendant's negligence  is  for  the  jury 

3.  Same— Pboiimate  Cause  of  Injtibt 

Over  a  manhole  In  a  tugboat,  tied  up  at  a  dock,  was  a  defective  open 
grate  covering,  liable  to  turn  over  when  stepped  on ;  one  of*  the  four  lugs 
fitting  Into  sockets  about  the  edge  of  the  hole  being  broken  off.  There 
was  also  a  solid  cover,  which  had  been  off  for  at  least  four  days,  and 
which,  the  evidence  tended  to  show,  was  for  use  only  when  the  boat  was 
at  sea,  to  prevent  water  Sowing  into  the  hole.  Bel4,  that  the  proxtanate 
cause  of  iflalntlflF's  Injury  from  stepping  on  the  grate  was  the  defect  there- 
in; but  ttiat,  even  if  the  removal  of  the  solid  cover  was  the  proximate 
cause,  and  It  had  been  off  so  long  that  the  owner.  In  the  exercise  of  rea- 
sonable cafe,  should  have  known  thereof  and  eomprebended  the  danger. 
It  was  negligent  In  permitting  it  to  remain  off.  and  so  equally  liable  to 
plaintiff,  who  had  been  Invited  onto  the  boat  to  make  repairs. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Thomas  A.  Casey  an  infant,  by  Frank  J.  Casey,  his 
guardian  ad  litem,  against  the  Lehigh  Valley  Railroad  Company  and 
another.  From  a  judgment  for  plaintiff  against  said  railroad  com- 
pany, and  from  an  order  denying  its  motion  for  a  new  trial,  it  appeals. 
Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

Allan  McCuUoh  (Wm,  Woart  Lancaster,  on  the  brief),  for  ap- 
pellant 

F.  A.  McCloskey  (R.  A,  Rendich,  on  the  brief),  for  respondent. 
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WOODWARD,  J.  This  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  through  the  alleged  neg- 
ligence of  the  defendants ;  th  action  being  dismissed  as  against  the 
defendant  the  Columbia  Engineerin|f  Works  upon  the  trial.  The 
plaintiff  in  1904  was  an  ofhce  boy  in  the  employ  of  the  Columbia 
Engineering  Works,  which  company  was  engaged  in  making  repairs 
upon  a  tugboat  said  to  belong  to  or  to  be  in  the  control  of  the  defend- 
ant the  Lehigh  Valley  Railroad  Company.  The  tugboat  was  tied  up 
to  the  dock  of  the  Columbia  Engineering  Works,  and  there  was  evi- 
dence from  which  the  jury  might  draw  the  inference  that  this  boat 
was  in  the  charge  ot  its  regular  engmeer,  and  that  the  repairs  which 
were  being  made  by  the  Columbia  Engmeering  Works  were  made 
under  the  direction  of  son-e  one  representing  the  defendant  railroad 
company.  The  work  had  been  in  progress  some  considerable  length  of 
time,  when  the  plamtiff  was  sent  by  the  foreman  of  the  Columbia  En- 
gineering Works  to  get  a  pump  which  was  used  for  pumping  the  water 
out  of  the  hold  of  vessels.  The  pump  was  in  the  engine  room  of  the 
tugboat  which  was  undergoing  repairs,  and  the  plaintiff,  while  thus 
engaged,  stepped  upon  the  covering  of  a  manhole,  which  turned  up 
on  its  edge,  and  the  plaintiff  fell  astride  of  it  in  such  a  manner  as  to 
produce  serious  and  more  or  less  permanent  injuries.  The  jury  found 
a  verdict  against  the  defendant  railroad  company  for  $7,500;  the 
defendant  appealing  from  the  judgment  entered  upon  such  verdict  and 
from  the  oraer  denying  a  motion  for  a  new  tnal 

The  defendant  contends  upon  this  appeal  that  there  is  no  evidence 
that  at  the  time  of  the  accident  the  boat  on  which  the  accident  occurred 
was  owned  by  the  Lehigh  Valley  Railroad  Company.  The  defendant 
put  in  evidence  a  bill  of  sale  of  a  boat  known  as  the  Mercedes  to  the 
Lehigh  Valley  Transportation  Company,  and  it  was  claimed  that  this 
was  the  boat  on  which  the  accident  occurred,  and  it  is  insisted  that, 
this  ownership  in  the  Lehigh  Valley  Transportation  Company  having 
been  shown,  the  ownership  must  be  presumed  to  continue  until  the 
contrary  is  shown.  This  would  no  doubt  be  the  rule  if  it  was  once 
conclusively  established  that  such  ownership  existed.  But  in  the  case 
now  before  us  the  boat  described  in  the  bill  of  sale  does  not  conclusive- 
ly appear  to  be  the  same  boat  which  is  here  under  consideration.  There 
are  certain  elements  in  the  description  which  do  not  appear  to  have 
existed  in  the  boat  which  was  undergoing  repairs,  and  there  was  evi- 
dence which  tended  to  show  that  the  boat  was,  at  the  time  of  the  ac- 
cident, owned  or  in  the  control  of  the  Lehigh  Valley  Railroad  Com- 
pany. The  evidence  on  the  part  of  the  plaintiff,  in  which  the  wit- 
nesses insisted  on  characterizing  the  boat  in  question  as  "the  Lehigh 
Valley  tugboat,"  was  on  motion  of  defendant  stricken  from  the  case ; 
but  there  was  evidence  that  the  boat  bore  the  insignia  upon  its  smoke- 
stack of  the  same  design  which  was  displayed  by  the  defendant  upon 
its  office  windows,  its  train  schedules,  stationery,  etc.,  and  we  are  of 
the  opinion  that  this  was  sufficient  to  send  the  case  to  the  jury  upon 
this  question. 

It  is  urged  that  the  initial  letters  'X.  V."  and  the  insignia  were 
equally  consistent  with  ownership  in  the  Lehigh  Valley  Transporta- 
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tion  Company;  but  there  is  no  presumption  that  one  corporation  will 
use  exactly  me  same  design  as  another,  and,  if  such  were  the  case,  it 
was  an  easy  matter  for  the  defendant  to  have  established  the  fact.  It 
is  not  for  a  corporation,  with  all  of  the  facts  fully  known  to  it,  to  hide 
behind  the  complications  which  exist  in  our  complex  corporate  sys- 
tems. When  a  plaintiff  has  shown  evidence  from  which  the  inference 
of  ownership  or  control  may  be  drawn,  it  is  proper  that  the  jury  be 
permitted  to  determine  the  question,  even  though  the  evidence  should 
lack  in  conclusiveness;  for  it  is  within  the  power  of  the  corporation 
to  disclose  the  true  state  of  facts,  if  it  is  so  disposed,  and  a  failure  to 
do  so  justifies  the  inference  of  ownership  or  responsible  control.  What 
has  been  said  upon  the  question  of  ownership  is  equally  applicable  to 
the  matter  of  responsible  control,  and  we  are  not  prepared  to  hold  that 
there  was  any  error  in  submitting  the  question  here  under  discussion. 

It  is  suggested,  however,  that  the  plaintiff  was  a  mere  licensee,  and 
that  the  defendant  railroad  company  owed  him  no  higher  duty  than  to 
refrain  from  wantonly  injuring  him.  We  are  of  opinion  that  this 
proposition  is  untenable.  The  Columbia  Engineering  Works,  with 
its  employes,  was  invited  upon  the  boat  for  the  purpose  of  making 
repairs.  It  was  not  necessary  that  there  should  be  an  invitation  to 
the  plaintiff  particularly.  He  was  employed  by  the  company  making 
the  repairs,  and  he  was  invited  there,  in  c(»nmon  with  other  employes 
of  the  company,  on  any  lawful  mission  connected  with  the  work.  The 
defendant  railroad  company,  under  this  invitation,  owed  him  the  duty 
of  reasonable  care ;  and  where  the  evidence  showed  that  on  this  tug- 
boat, with  narrow  passages  on  either  side  of  the  cabin  over  the  engine 
room,  the  defendant  maintained  a  manhole  covered  with  a  defective 
covering,  so  that  it  was  liable  to  turn  over  when  stepped  upon,  and 
that  the  plaintiff,  under  directions  of  his  foreman,  was  engaged  in  a 
lawful  errand,  and  stepped  upon  this  manhole  (%>vering,  resulting  in 
the  accident,  a  question  within  the  province  of  the  jury  was  presented. 
The  evidence  showed  that  this  manhole  covering  was  an  open  grate, 
with  four  lugs  or  prongs,  which  fitted  into  sockets  around  the  edge 
of  the  manhole,  and  that  one  of  these  lugs  was  worn  or  broken  in 
such  a  manner  as  to  make  it  unsafe  to  step  upon,  and  that  this  condi- 
tion had  existed  for  a  considerable  length  of  time. 

It  appeared  that  there  was  an  extra  solid  cover,  which  at  the  time 
was  removed  and  placed  a  considerable  distance  away,  and  the  de- 
fendant urges  that  it  was  the  removal  of  this  solid  cover  whidi  was  the 
proximate  cause  of  the  accident.  There  was,  however,  testimony  that 
this  solid  cover  was  for  use  when  the  boat  was  at  sea,  for  the  purpose 
of  preventing  the  water  from  flowing  into  the  hold  when  the  sea 
overflowed  the  bulwarks,  and  the  jury  might  very  well  have  found  that 
this  solid  cover  was  not  for  use  under  the  circumstances  then  existing. 
No  one  removing  the  solid  cover  and  seeing  this  grating  over  the  man- 
hole would  have  any  reason  to  expect  that  it  was  dangerous,  unless  he 
know  of  the  defective  condition ;  and  it  can  hardly  be  said  as  a  matter 
of  law  that  the  removal  of  this  solid  cover,  if  it  was  ever  to  be  used, 
except  at  sea,  was  the  proximate  cause  of  this  accident.  If  the  grating 
had  been  in  condition,  it  was  as  safe  as  the  solid  cover;  and  the  de- 


Sup.  Ct) 


OAHZIN  V.  CAHZIN, 


625 


fendant,  maintaimng  the  grating,  thus  holding  out  the  suggestion  that 
it  was  Uie  safe  and  proper  covering,  is  not  in  a  position  to  avoid  re- 
sponsibility for  the  acadent  because  there  was  another  cover  whidi 
might  have  been  over  the  place  but  was  not.  It  appears,  at  least  by 
inference,  that  tiiis  cover  had  not  been  over  this  hole  for  several  days; 
for  one  witness  swears  that  he  had  observed  the  condition  of  the 
grating  for  at  least  four  days  before  the  accident,  and  this  would  have 
been  inq>ossible  if  the  solid  cover  had  been  over  it.  If  the  removal 
of  this  covering  was  the  proximate  cause  of  the  accident,  and  it  had 
been  removed  long  enough  so  that  the  defendant,  in  the  exerdse  of 
reasonable  care,  should  have  known  the  fact  and  comprehended  the 
danger,  then  it  was  negligent  in  permitting  it  to  remain  off,  and  the 
liability  would  be  the  same.  We  are  of  opinion,  however,  that  the 
proximate  cause  lay  closer  than  this ;  that  it  was  the  condition  of  the 
covering  which  the  defendant  actually  maintained  as  a  practical  cover- 
ing for  this  manhole  while  in  port. 

We  have  examined  the  matters  further  urged  upon  the  attention  of 
this  court,  but  without  discovering  reversible  error.  The  verdict,  while 
of  considerable  amount,  is  not  so  far  excessive  as  to  warrant  this 
court  in  interfering  under  the  modem  rule  in  such  cases.  There  is 
some  evidence  that  the  injuries,  which  have  been  very  painful,  will  be 
permanent,  in  some  measure,  at  least.  It  is  true  that  there  is  no  evi- 
dence of  a  permanent  impairment  of  earning  capacity;  but  injuries 
which  must  continue  to  demand  surgical  attention  indefinitely  are  de- 
serving of  compensation,  and  the  evidence  in  this  case  is  that  the  plain- 
tiff must  be  operated  upon  once  or  twice  a  year  to  preserve  him  from 
stricture. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.  All  concur. 


CAHZIN  v.  CAHZIN. 

(Supreon  Gonrt,  Special  Term,  New  York  County.   September,  1008.) 

DivOBCB— Tempobabt  Alimony— Inability  to  Comply  with  Obdbb— Effeot. 
A  hnsband'B  Inability  to  pay  temporary  alimony  la  no  excnae  for  non- 
compliance with  ttae  order  requiring  such  payment,  on  hia  being  cited  for 
contempt ;  his  remedy.  If  he  desires  relief  upon  that  gronnd,  being  to  move 
to  be  released  from  finprlsonment. 

[Bd.  Mote. — For  cases  In  point,  see  Cent  Dig.  vol.  17,  Divorce,  i  700  ] 

Action  by  Jessie  Cahzin  against  Mayer  Cahzin.  Plaintiff  moves  to 
punish  defendant  for  contempt  of  a  decree  of  an  order  requiring  him 
to  pay  temporary  alimony.    Motion  granted. 

Eugene  L.  Farodi,  for  the  moticHi. 
Bienenfeld  &  Avrutis,  opposed. 

GIEGERICH,  J.  There  is  a  sharp  and  irreconcilable  conflict  in  the 
affidavits  submitted  as  to  the  means  and  health  of  the  defendant,  as 
well  as  his  ability  to  work.  If  the  allegations  contained  in  the  hus- 
band's opposing  affidavit  are  to  be  believed,  he  is,  at  most,  even  when 
steadily  employed  at  his  trade  as  a  barber,  only  able  to  pay  one-half 
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of  the  sum  directed  to  be  paid  to  the  plaintiff  weekly  for  her  support 
and  maintenance  during  the  pendency  of  this  action.  Inabih'ty  to  pay, 
however,  has  been  held  not  to  be  an  excuse  for  failing  to  comply  with 
an  order  directing  the  payment  of  alimony.  Strobridge  v,  Strobridge, 
21  Hun,  288;  Ryckman  v.  Ryckman,  34  Hun,  238;  Delanoy  v.  De- 
lanoy,  19  App.  Div.  295,  46  N.  Y.  Supp.  106;  Young  v.  Young,  35 
Misc.  Rep.  335,  71  N.  Y.  Supp.  944.  As  was  said  by  Mr.  Justice  Gil- 
dersleeve  in  the  case  last  cited,  at  page  337  of  35  Misc.  Rep.,  and  p^e 


"This  Application  cannot  be  answered  by  affidavits  showiDg  that  defendant 
Is  unable  to  make  the  payments.  To  procure  relief  upon  that  ground  he  can 
move  to  be  released  from  Imprisonment.  Ryckman  v.  Ryckman,  34  Hun,  23.'>. 
He  cannot  show.  In  opposition  to  this  motion  to  punish  for  contempt  that  his 
pecuniary  circumstances  are  such  as  to  render  him  unable  to  pay  the  moneys 
required  to  be  paid.  Strobridge  t.  Strobridge  21  Hun.  288." 

Applying  the  rule  laid  down  in  these  cases,  I  have  no  alternative  but 
to  grant  this  application. 
Motion  grant«l.  Settle  order  on  notice. 


(Supreme  Court,  AHtcllate  Division,  Second  Department.  October  9, 1908.) 

1,  Deeds— EtxEcuTiow  and  Delivebt— Title. 

Title  to  real  estate  passes  by  execution  and  delivery  of  deeds,  and  title, 
once  vested,  is  not  devested  because  the  grantee  may  hand  the  deed  back 
to  some  one. 

[Ed.  Kote.— For  cases  in  point,  see  Cent  Dig.  vol.  16,  Deeds,  8{  145,  551.] 

2.  Vendob  akd  PcBcnABEB—ConTBAcrs—NoNPEBFOBUANCE— Remedies. 

At  the  time  fixed  for  closing  title  in  a  contract  for  the  sale  of  realty, 
the  vendor  was  not  ready.  Postponement  was  taken,  and  the  vendor  in- 
serted a  new  term  In  the  contract,  calling  for  an  additional  payment  by 
the  purchaser  on  a  designated  date.  The  term  was  agreed  to  by  the  pur- 
chaser's agent  who  had  no  authority  to  alter  the  contract  The  vendor 
did  not  demand  payment  of  the  additional  sum,  and  on  the  day  set  for 
closing  the  title  he  Insisted  on  a  forfeiture  of  the  contract  for  nonpay- 
ment thereof.  On  that  day  the  purchaser  tendered  the  balance  of  the 
price  and  objected  to  the  title.  The  vendor  made  no  effort  to  carry  oat 
tlie  contract  or  to  dispose  of  the  objections.  Scld,  that  the  purchaser  bad 
not  forfeited  his  rights  imder  the  contract,  and  was  entitled  to  recorar 
the  partial  payments  made  and  the  expense  of  searching  the  tltte. 

Appeal  from  Trial  Term. 

Action  for  specific  performance  by  Louis  Rothbard  against  the 
Abels-Gold  Realty  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed  on  the  opinion  of  the  court  below. 

The  following  is  the  opinion  of  Mr.  Justice  Kelly,  at  Trial  Term : 

I  think  the  failure  to  carry  out  the  contract  was  caused  by  the  unreasonable 
and  unlawful  act  of  the  defendant  on  June  17,  1907,  In  Insisting  that  plaiu- 
tifTs  rights  under  the  contract  were  forfeltotl  because  of  plalDtlCfs  failure  to 
pay  an  additional  ^.'jOO  on  account  of  the  deposit.  On  the  day  fixed  for  clos- 
ing the  title  originally.  May  IIS,  1907.  defendant  was  not  ready.  The  build- 
ings were  not  completed.  The  first  mortgat^es  to  be  placed  on  the  property 
had  not  been  so  placed.   Plaintiff  was  entirely  within  his  rights  In  asking  a 
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postponement  Defendant,  knowing  that  plalntlflf  was  absent  from  the  city. 
Insl^ed  on  Inserting  a  new  condition,  changing  the  terms  of  the  contract,  pro- 
viding that  an  additional  payment  of  f.'SOO  should  be  made  on  May  20,  1007. 
But  tbe  adjournment  was  agreed  on.  The  $500  was  not  paid  on  May  25, 1907, 
because  plaintiff  had  nerer  agreed  to  pay  it,  and  the  agent  who  signed  ths 
adjournment  bad  no  authority  to  alter  the  contract,  nor  was  there  any  reason 
or  consideration  for  so  altering  IL  The  fault  was  with  defendant  on  May 
15th.  Nor  did  the  defendant  demand  payment  of  tbe  $500.  Plaintiff  returned 
to  tbe  city  about  June  1,  1007;  but  defendant  never  suggested  any  claim  that 
the  contract  was  forfeited  until  the  day  set  for  closing.  June  17,  1907.  On  the 
latter  day  plaintiff  went  to  defendant's  office  with  the  balance  of  tbe  cash.  He 
made  objections  as  to  alleged  encroachments  reported  by  his  surveyor.  One  of 
the  objections  had  some  force  In  fact  The  show  windows  were  out  11  Inches 
over  the  street  line;  bat  they  were  well  within  tbe  area  or  stoop  line,  and  there 
Is  nothing  to  show  that  the  character  of  the  neighborhood  or  the  surrounding 
property  makes  such  projections  an  objection  to  the  marketability  of  the  title. 
I'he  claim  that  the  walls  encroach  seems  to  me  to  he  disproved.  I  think  the 
preponderance  of  the  testimony  is  with  the  defendant,  and  I  find  that  tbe 
walls  do  not  run  over  the  line. 

But,  instead  of  meeting  the  plaintiff  in  the  endenvor  to  carry  out  the  con- 
tract and  to  dispose  of  these  objections,  the  defendant  Insists  that  plaintiff's 
rights  are  gone,  and  ttiat  tbe  contract  is  forfeited,  t>ecause  the  $500  additional 
deposit  not  provided  for  In  the  contract  and  not  previously  demanded,  was  un- 
paid. Plaintiff  had  his  money  with  htm.  He  tendered  It  No  offer  of  a  deed 
was  made  by  the  defendant.  Indeed,  there  is  some  question  on  the  evidence 
whether  title  was  in  the  defendant  Title  to  real  estate  passes  by  execution 
and  delivery  of  deeds,  and  title,  once  vested,  is  not  devested  because  the  gran- 
tee may  hand  the  deed  back  to  some  one.  Plaintiff's  counsel  on  the  trial  takes 
the  position  that  the  contract  was  canceled — that  It  had  been  rescinded.  I 
do  not  think  tlte  proof  warrants  a  finding  that  plaintiff  had  forfeited  his 
rights  under  tbe  contract,  and  his  right  to  the  $2,500  whioh  he  had  paid,  and 
I  find  that  be  is  entitled  to  a  judgment  for  the  return  of  the  money  and  the 
expose  of  searching  the  title. 


Airgued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

Edward  Snyder,  for  appellant. 
Hirsh  &  Rasquin,  for  appellee. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  opinion  of 
Mr.  Justice  Kelly  at  Trial  Term. 


(Supreme  Court,  Special  Term,  New  York  County.  October  12,  1908.) 

1.  PABiiTion— Sale— RTGirr  to  Rkliet  pbou  Bin— Dkficiekot. 

The  purchaser  at  partition  sale  may  not  be  relieved  from  bis  bid,  but 
may  only  have  an  allowance  for  tbe  deficiency,  where  tlie  lot  Is  advertised 
as  102  feet  5  inches  deep,  and  title  falls  as  to  7  Inches  at  tbe  rear. 

2,  Saub— Enoboaohmekts. 

The  encroachment,  at  the  time  of  a  partition  sale,  of  wooden  steps  of 
adjoining  buildings  on  the  lot  sold,  having  been  removed,  will  not  relieve 
the  purchaser  from  bis  bid. 

S.  Saici— Lisn  or  Taxf.s. 

The  ll&i  of  taxes  on  part  of  a  lot  as  advertised  for  partition  sale  will 
not  relieve  tbe  purchaser  from  bis  bid:  title  failing  as  to  such  part,  and 
be  being  made  an  allowance  therefor,  so  that  It  will  not  be  Included  In 
the  deed. 
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Action  by  Henry  Uebelacker  against  Charles  Uebelacker  and  oth- 
ers. Motion  is  made  by  the  purchaser  at  partition  sale  to  be  relieved 
of  his  purchase.  Motion  denied. 

Thiotlon  to  compel  purchaser  to  complete  hlB  purchase  of  llie  premises  known 
as  So.  460  West  lesth  street,  borough  of  Manhattan,  city  of  New  York,  sold 
under  a  judgment  of  partition  and  sale  on  the  23d  day  of  April,  1908,  and 
knocked  down  to  the  purchnser,  Bdward  F.  Maloney,  Esq.,  for  the  sum  of 
$9,000.  The  purchaser  refused  to  take  title,  and  asked  to  be  relieved  of  his 
purchase  upon  the  following  grounds:  (1)  That  the  referee  had  title  to  and 
can  convey  only  101  feet  10  Inches  south  of  165th  street.  (2)  That  the  referee 
has  no  title  to  any  land  south  of  a  line  drawn  parallel  with  164tta  street,  and 
104  feet  northerly  Hierefrom.  (8)  That  the  property  as  described  in  the  Judg- 
ment of  partition,  and  as  adTertlsed  for  sale,  extends  on  the  easterly  line  102 
feet  4%  Inches  southerly  from  165th  street,  and  thence  westerly  50  feet  That 
such  a  description  overlaps  on  the  south  on  tax  lots  Nos.  34  and  35.  block  No. 
2,111,  section  S,  and  that,  in  addition  to  the  taxes  upon  lot  No.  22  In  the  said 
block  and  section  taxes  and  assessments  aggregating  $1,142.02  are  Hens  on 
the  property  described  in  the  Judgment  and  advertisement  of  sale.  (4)  That 
the  steps  of  the  building  adjoining  on  the  south  encroach  upon  premises  sought 
to  be  conveyed  4  feet  9^  Inches.  (5)  That  the  cellar  steps  of  the  building  ad- 
Joining  on  the  south  encroach  upon  the  premises  soustat  to  be  conveyed  1  foot 
6  Inches. , 

Francis  W.  Pollock,  for  the  motion. 
I.  N.  Williams,  opposed. 

GIEGERICH,  J.  As  the  lot  in  question  is  more  than  100  feet  in 
depth,  even  after  taking  off  the  strip  a  few  inches  in  width  at  the  ex- 
treme rear,  the  title  to  which  has  failed,  the  loss  of  such  strip  is  of 
very  small  consequence  according  to  the  affidavits  submitted.  Under 
such  circumstances  the  purchaser  should  not  be  relieved  of  his  bid, 
but  should  be  required  to  take  the  property  with  compensation  for  the 
deficiency.  Riggs  v.  Pursell,  66  N.  Y.  193,  199 ;  Kelly  v.  Brower,  65 
Hun,  606,  7  N.  Y.  Supp.  752;  Merges  v.  Ringler,  34  App.  Div.  415, 
417,  423,  54  N.  Y.  Supp.  880.  It  is  not  disputed  that  $25  would  be 
the  measure  of  such  compensation  under  the  Hoffman  rule;  but,  if 
the  parties  cannot  agree  upon  the  amount  of  the  compensation,  a  refer- 
ence may  be  had  to  determine  the  same.  King  v.  Bardeau,  6  Johns.  Ch. 
38,  45.  10  Am.  Dec.  312;  Merges  v.  Ringler,  supra,  llie  slight  en- 
croachments of  wooden  steps  of  adj'acent  buildings  have  been  remov- 
ed since  the  sale.  So  far  as  the  lien  of  unpaid  taxes  said  to  be  due 
on  the  lots  in  the  rear  is  concerned,  those  taxes  would  be  no  lien  in 
any  event,  except  upon  the  strip  in  question,  and  as  compensation  is  to 
the  made  for  that  strip  the  referee  s  deed  will  not  include  it. 

The  motion  of  the  purchaser  to  be  relieved  from  his  bid  should 
therefore  be  denied,  with  910  costs. 
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BEAEES  DAI&T  CO.  T.  BBBNS  et  at 
(Sapreme  Cioart,  Appellate  Division,  Second  Department.  October  16, 190S.) 

nUtTDTTLBIlT  CORVETANCEB— ItePOSIT  IH  TSUST. 

ThongSi  a  deposit  Id  a  savings  bank  by  one  of  hlg  own  money  in  his  own 
name  as  trustee  fur  another  Is  by  Itself  enough  to  establish  a  trust  where 
he  then  dies,  which  Is  not  the  case  as  long  as  be  lives,  yet  this,  amounting 
only  to  a  gift  at  hia  death,  does  not  place  the  money  beyond  Uie  reach  of 
his  creditors. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Beakes  Dairy  Company  against  William  G.  Bems 
and  others.  From  a  judgment  for  defendants,  after  a  trial,  plaintiff 
appeals.  Reversed,  and  new  trial  granted. 

The  action  is  by  a  creditor  of  William  H.  Bems,  who  died  intestate, 
against  his  administrator,  and  his  son,  the  only  other  creditor  of  the 
deceased,  and  the  Dime  Savings  Bank  of  Brookljm,  to  have  certain 
money  deposited  in  the  said  savings  bank  in  the  name  of  the  deceased 
in  trust  for  the  said  son  applied  to  the  payment  of  the  said  debts 
of  the  deceased,  the  estate  being  insufficient  witliout  the  same.  The 
deposit  was  of  $3,000.  The  deceased  kept  the  bank  book,  and  drew  out 
and  used  money  from  time  to  time  during  his  lifetime. 

Argued  before  WOODWARD,  HOOKER,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

E.  Walter  Beebe,  for  appellant. 
James  A.  Sheehan,  for  respondents. 

GAYNOR,  J.  It  is  now  settled  in  this  state  that  the  mere  fact 
of  one  depositing  his  own  money  in  his  own  name  in  trust  for  another 
in  a  savings  bank  does  not  prove  a  trust,  the  act  being  equivocal,  i.  e., 
as  consistent  with  some  other  intention,  and  therefore  not  probative 
of  a  trust ;  but  that  if  the  depositor  happen  to  die  on  the  way  home, 
or  at  any  time  while  the  deposit  account  stands,  then  it  is  a  trust,  and 
a  completed  gift  to  the  person  named  as  cestui  is  made  out  "When  a 
deposit  is  made  in  trust  and  the  depositor  dies  intestate  leaving  it 
undisturbed,  in  the  absence  of  other  evidence  the  presumption  seems 
to  arise  that  a  trust  was  intended  in  order  to  avoid  the  trouble  of 
making  a  will."  "A  deposit  by  one  person  of  his  own  money, 
in  his  own  name,  as  trustee  for  another,  standing  alone,  does  not 
establish  an  irrevocable  trust  during  the  lifetime  of  the  depositor. 
It  is  a  tentative  trust  merely,  revocable  at  will,  until  the  depositor  dies 
or  completes  the  gift  in  his  lifetime  by  some  unequivocal  act  or  dec- 
laration." Matter  of  Totten,  179  N.  Y.  112,  71  N.  E.  748,  70  L.  R. 
A.  711.  It  seems  that  the  accident  or  fact  of  death  turns  that  which 
may  not  have  been  and  could  not  be  found  to  be  the  intention  of  the 
deceased  into  his  intention.  But  the  gift  is  completed  only  at  the  in- 
stant of  death.  Up  to  that  time  the  money  is  that  of  the- depositor  to 
draw  out  and  do  with  it  as  he  pleases.  That  being  so  it  must  be 
subject  to  his  creditors  during  his  lifetime,  and  for  the  same  reason 
after  his  death  also.  One  may  no  more  get  his  money  out  of  reach 
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of  his  creditors  after  his  death  by  depositing  it  in  such  a  way,  not 
to  belong  to  his  cestui  until  he  dies,  than  he  could  do  so  by  means 
of  a  will  giving  it  to  such  cestui.  His  right  to  the  absolute  dtspositioi 
of  it  during  his  lifetime  makes  it  his  and  therefore  subject  to  his  cred- 
itors. As  was  said  in  a  recent  case: 

"As  to  my  credltora,  pnqperty  1b  mine  which  becomes  mine  for  tiie  askbis. 
and  no  words  can  make  an  instmment  strong  enough  to  hold  It  fw  me  and 
keep  It  from  them."  Ullman  v.  Cameron,  186  N.  Y.  339,  78  N.  E.  1074.  U6  Am. 
St  Rep.  658. 

This  was  said,  it  is  true,  of  a  pretended  trust  provision  for  another 
in  a  will,  but  has  just  as  strong  an  application  to  a  scheme  by  which 
one  tries  to  so  fix  his  property  that  he  may  have  the  absolute  control 
and  disposition  of  it  up  to  the  time  of  his  death,  but  keep  it  away  from 
his  creditors.  The  deceased  did  not  even  have  to  anyone;  the 
money  was  in  his  own  control. 

No  objection  is  made  to  the  form  or  maintainability  of  the  stnt 

The  judgment  should  be  reversed. 

Judgment  reversed,  <m  question  of  fact  and  of  law,  and  new  trial  granted; 
costs  to  abide  ttte  event  All  concnr. 


a^S  App.  Dlv.  1S4.) 

BAKG  V.  NBW  TORE  ft  Q.  a  RT.  00. 

(Supreme  Court,  ApiwUate  Division,  Second  Department    October  16,  19081 

Bteekt  Rahaoads— Collision  with  Yehiolbs— Evidbrce— SnFFiciENcr. 

Where,  on  the  first  trial  of  an  action  against  a  street  raHway  for  dam- 
ages from  a  collision  with  plaintiff's  wagon,  plaintiff  testified  that  as  he 
was  taming  on  the  track  he  looked  back  once  before  he  was  run  into, 
but  on  a  second  trial  testified  tluit  he  looked  back  four  times  to  determliw 
whether  any  car  was  an>roachiDg,  and  no  satisfactory  ^lanation  of  such 
change  in  evidence  was  given,  a  Judgment  in  his  favor  waa  unautbMlsed. 

Appeal  from  Municipal  Court,  Borough  of  Queens,  Second  Dis- 
trict. 

Action  by  Philip  J.  Bang  against  the  New  York  &  Queens  County 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  ai^Kals. 
Reversed. 

For  prior  report,  see  113  App.  Div.  673,  99  N.  Y.  Supp.  946. 
Argued  before  WOODWARD,  TENKS,  HOOKER,  GAYXOR. 
and  RICH,  JJ. 

Anthony  J.  Ernest,  for  appellant. 
Arthur  Van  Dewater,  for  respondent. 

HOOKER,  J.  This  action  is  brought  to  recover  damages  to  plain- 
tiff's wagon,  injured  by  being  run  into  from  behind  by  defendant's 
trolley  car.  On  the  former  trial  the  driver,  Thomas  Speedling,  Jr., 
testified  that  just  as  he  was  turning  on  the  track  he  looked  back  once 
before  he  was  run  into.  A  recovery  was  had,  and  an  appeal  to  this 
court  was  taken.  Mr.  Justice  Gaynor,  speaking  for  the  court,  said: 

"He  does  not  say  he  looked  back  before  turning,  or  that  he  bad  cranpleted  bla 
turn  and  was  going  along  on  the  track  before  be  was  run  Into.  It  was  for  tbe 
plalntiflT  to  show  these  things."  IIS  App.  Div.  678. 90  M.  T.  Supp.  M. 
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On  the  second  trial  this  same  witness  testifies  that  he  looked  back 
four  times  in  his  effort  to  determine  whether  any  car  was  approaching. 
This  evidence  was  apparently  given  to  meet  the  criticism  of  the  court 
on  his  former  evidence.  No  satisfactory  explanation  of  this  change 
in  evidence  is  given  and  there  is  no  corroboration  of  him.  Examin- 
ing the  facts,  we  do  not  think  his  evidence  worthy  of  belief,  and  hence 
the  plaintiff  has  failed  to  sustain  the  burden  of  proof.  Edall  v.  New 
England  R.  R.  Co.,  40  App.  Div.  617,  57  N.  Y.  Supp.  914 ;  Healy  v. 
United  Traction  Co.,  115  App.  Div.  868-870,  101  N.  Y.  Supp.  331 ; 
Fisher  v.  Central  Vermont  Ry.  Co.,  118  App.  Div.  446,  103  N.  Y. 
Supp.  513 ;  Adams  v.  N.  Y.  C  Ry.  Co.,  125  App.  Div.  551,  109  N. 
Y.  Supp.  1019. 

The  judgment  should  be  reversed,  with  costs.   All  concur. 


(12S  App.  Dir.  150.)  ■ 

In  re  NBWTOWN  ORBEK  BRIDGE  IN  GITT  OF  NEW  TORK. 

Supreme  Court,  Appellate  Division,  Second  Department   Octobra  16,  1906.) 

BuiKEKT  Dohaik—Daiuges— Parties  E/Ntttled. 

Where  premises  were  conveyed  by  a  lessor,  the  owner  of  the  fee,  to  his 
lefflee  pending  proceedings  by  a  city  to  acquire  title  to  the  fee  in  a  street 
for  an  approach  to  a  bridge,  the  premises  being  conveyed  after  the  stnic- 
tnte  was  buUt  and  the  damage  done,  the  lessor,  and  not  Ok  lessee,  was  en- 
titled to  damages. 

Appeal  from  Special  Temi|  Kings  County. 

In  the  matter  of  the  application  of  the  city  of  New  York  relative 

to  acquiring  title  for  the  construction  of  a  bridge  over  Newtown  creek, 
etc  Appeal  from  an  order  confirming  the  report  of  the  commis- 
sioners of  estimate  and  appraisal.  Affirmed. 

The  proceeding  was  to  acquire  title  to  the  fee  in  a  street  to  be  used 
as  an  approach  to  a  bridge.  The  approach  was  an  elevated  structure 
in  the  street 

Argued  before  JENKS,  HOOKER,  GAYNOR.  RICH,  and  MIL- 
DER, JJ. 

William  B.  Donihee,  for  appellant. 
Joseph  A.  Flannery,  for  respondent 

GAYNOR,  J.  The  appellant  was  given  an  award  as  lessee  for 
damages  by  the  impairment  of  the  appurtenant  easements  of  light,  air 
and  access,  but  he  claims  that  he  should  have  been  given  such  damages 
as  owner  of  the  fee  also,  although  the  premises  were  conveyed  to  him 
during  the  penden<7  of  the  proceeding,  and  after  the  structure  was 
built  in  the  street  and  the  damage  done.  Instead,  the  award  for  such 
damage  was  made  to  his  grantor,  who  owned  the  fee  when  the  pro- 
ceeding was  begun  and  when  the  damage  was  done.  This  was  cor- 
rect. The  use  of  the  street  by  the  structure  was  legal,  and  the  dam- 
age done  by  it  was  to  the  fee  owner,  and  was  not  included  in  his  con- 
veyance to  the  appellant.  It  was  a  chose  in  action  belonging  to  him. 
The  case  is  not  like  the  elevated  railroad  cases,  where  ^e  structure 
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was  illegal,  and  the  presumption  was  that  it  was  not  to  continue.  In 
such  a  case  the  grantee  is  entitled  to  the  future  damage  by  the  im- 
pairment of  the  easements.  The  presumption  in  a  case  like  the  pres- 
ent is  that  the  price  paid  by  the  grantee  was  based  on  the  land  in  its 
damaged  condition  and  did  not  include  the  damages  recoverable  there- 
for. Matter  of  Grade  Crossing  OMn'rs,  64  App.  Div.  71,  71  N.  Y. 
Supp.  674;  Id.,  169  N.  Y.  605,  62  N.  E.  1096. 
The  order  should  be  affirmed. 

Order  afflrmed,  wltb  $10  costs  and  dlBbiiTBemeDta.  All  concur. 


(Supreme  Court,  Appellate  Divlfilon,  Second  Department   October  16,  1908.) 

Taxation— AasEssuEiTT—STATnTOBT  Pbotibiohs. 

Mt  Vernon  City  Charter,  $  135,  provides  that,  when  a  tax  la  levied  by 
the  common  council.  It  shall  cause  the  gross  sum  so  levied  to  be  ap- 
portioned and  extended  on^oslte  the  several  valuations  of  property  appear- 
ing in  the  assessment  toIIb,  etc.,  and  after  the  apportionment  shall  be  con- 
firmed by  the  common  council  the  taxes  shall  be  a  first  Hen  on  the  prop- 
erty levied  against.  The  charter  requires  the  assessors  to  make  a  separate 
assessment  roll  for  each  ward.  The  assessors  first  prepared  an  assess- 
ment roll  contained  in  a  single  volume  for  the  whole  city,  In  which  they 
entered  the  description  and  valuation  of  personal  property  and  the  sev- 
eral parcels  of  land,  but  did  not  make  any  extension  or  apportionment  of 
the  gross  tax  levied,  and  this  roll  was  later  confirmed  by  the  common  coun- 
cil. Subsequently  by  resolution  tbe  council  directed  tiie  assessors  to  ap- 
portion and  extend  the  gross  sum  levied  by  tlie  council  opposite  the  sev- 
eral valuations  of  property,  and  the  assessors  copied  from  the  volume  tbe 
assessment  of  each  ward,  one  ward  to  a  book,  and  extended  and  ap- 
portioned the  gross  tax  opposite  the  description  and  valuation  of  the  prop- 
erty. The  individual  ward  books  were  not  loose  sheets,  but  properly 
bound  books,  and  were  kept,  together  with  the  original  book,  in  the  same 
office,  available  to  any  one  who  wished  to  examine  them.  Held,  that  the 
setting  down  of  the  extended  and  apportioned  tax  as  against  each  sepa- 
rate parcel  of  land  in  the  five  Individual  ward  books,  instead  of  in  the 
book  first  made,  was  a  substantial  compliance  with  the  law,  and  the  taxes 
were  valid  Hens  upon  the  proi>erty  levied  against 

Submission  of  controversy  between  Franklin  A.  Wilcox  and  the 
City  &  County  Contract  Company,  under  Code  Civ.  Proc  §§  1279, 
1280.   Judgment  for  defendant. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

F.  H.  Van  Vechten,  for  plaintiff. 
Ralph  F&lk  Buell,  for  defendant 

RICH,  J.  The  plaintiff,  by  a  full-covenant  warranty  deed,  contain- 
ing a  covenant  that  at  the  time  of  delivery  the  premises  therein  de- 
scribed were  free  and  clear  from  incumbrances,  conveyed  real  prop- 
erty in  the  city  of  Mt.  Vernon  to  the  defendant.  At  the  time  of  the 
delivery  of  such  deed  certain  books,  called  "tax  rolls"  of  said  city, 
contained  entries  claimed  to  be  of  unpaid  taxes  levied  against  tiie 
property  conveyed  in  the  years  1899  to  1905,  both  inclusive,  aggregat- 
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ing  the  sum  of  $1,539.31,  and  the  plaintiff  deposited  an  amount  equal 
to  this  sum  with  a  trust  company,  to  be'  held  until  such  time  as  it  was 
determined  whether  they  constituted  a  lien  upon  the  property ;  if  de- 
termined valid  such  deposit  to  be  applied  to  their  payment,  and  if  void 
to  be  returned  to  plaintiff.  The  question  submitted  is  whether  the  pur- 
ported taxes  are  a  lien  upon  the  property  conveyed. 

It  is  unnecessary  to  consider  the  provisions  of  the  charter  of  the  city 
of  Mt.  Vernon  regnilating  the  method  of  levying  taxes  upon  the  real 
property  within  its  corporate  limits,  other  than  those  relating  to  the 
manner  of  apportioning  and  extending  the  gross  tax  levied  upon  the 
several  parcels  appearing  in  the  assessment  rolls,  for  upon  the  deter- 
mination of  the  questicm  of  whether  the  requirements  of  the  charter 
were  complied  with  the  contention  of  the  parties  rests.  It  is  not  con- 
tended that  the  assessors  omitted  any  procedure  necessary  to  make  a 
valid  assessment,  or  that  the  common  council  committed  any  error, 
until  it  reached  the  point  where  an  apportionment  and  extension  of 
the  g^oss  tax,  levied  "opposite  the  several  valuations  of  real  and  per- 
sonal property  appearing  in  the  assessment  rolls"  was  required  to 
be  made.  As  to  such  procedure  section  135  of  the  charter  provide: 

"Whenever  any  tax  sball  have  been  levied  by  the  comnHm  oomuM  it  shall 
cause  to  be  apportioned  and  extended  the  groea  sum  so  levied,  opposite  the 
several  valuations  of  real  and  personal  property  api)ear]ng  In  the  assesement 
rolls,  etc..  In  conformity,  as  near  as  practicable,  with  the  provisions  of  law  In 
respect  to  the  apportionment  and  extending  of  taxes  by  boards  of  supervisors; 
and  when  such  apportionment  shall  be  completed,  it  shall  confirm  the  same; 
and  the  day,  hour  and  minute  of  such,  confirmation  shall  be  entered  by  the 
city  clerk  in  the  minutes  of  the  common  council,  and  from  the  moment  of  such 
confirmation  the  taxes  so  embraced  in  such  rolls,  as  apportioned,  shall  be  the 
first  lien  npon  the  property,  respectively,  against  which  the  same  Is  therein 
levied." 

The  charter  required  the  assessors  to  make  a  separate  assessment  roll 
for  each  ward.  It  appears  that  in  the  years  in  which  the  taxes  were 
levied  the  assessors  first  prepared  an  assessment  roll,  contained  in  a 
single  volume  or  book,  for  the  whole  city,  in  which  they  entered  the 
several  parcels  of  land  with  their  value,  and  verified  the  same  by  their 
oaths,  which  was  later  confirmed  by  the  common  council,  which  order- 
ed a  certified  copy  delivered  to  a  supervisor  of  the  city,  to  be  present- 
ed to  the  board  of  supervisors  of  the  county.  Later  a  resolution  was 
duly  adopted  directing  the  assessors  to  apportion  and  extend  the  gross 
sum  levied  by  the  council  upon  the  taxable  property  of  the  city  of  Mt. 
Vernon,  upon  the  assessment  rolls  of  that  year,  opposite  the  several 
valuations  of  real  and  personal  property  appearing,  in  accordance  with 
the  requirements  of  the  charter.  Thereupon  the  assessors  copied  from 
the  volume  in  which  they  had  prepared  the  original  assessment  roll, 
into  five  separate  books,  known  and  designated  as  "the  tax  roll  of 
the  city  of  Mt.  Vernon,"  the  assessment  of  each  ward — one  ward  to 
a  book — in  each  of  which  individual  ward  books,  opposite  the  descrip- 
tion and  valuation  of  the  real  and  personal  property  in  that  ward, 
they  extended  and  apportioned,  in  separate  columns,  the  gross  tax 
levied  by  the  common  council.  They  did  not  at  any  time  make  any 
extension  or  apportionment  of  the  gross  tax  levied  in  the  book  con- 
taining the  assessed  valuation  of  all  property  in  the  city  first  prepared. 
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Subsequently  the  common  council  adopted  a  resolution  in  which  it  was 
resolved  that  tlie  tax  rolls  for  the  year — 

"as  heretofore  levied  by  resolution  of  this  common  council,  and  extended  by 
tbe  city  assessors  under  like  resolution,  be  and  the  same  are  hereby  In  all  re- 
spects approved  and  confirmed,  and  the  city  clerk  Is  hereby  directed  to  deliver 
said  rolls  to  the  receiver  of  taxes  and  assessments,  with  a  warrant  annexed 
thereto  signed  by  the  mayor  and  directed  to  the  said  receiver  commanding 
him  to  collect  the  taxes  therein  named  as  required  by  section  135  of  chapter 
182  of  the  Laws  of  1802." 

This  resolution  was  approved  by  the  mayor,  and  the  warrant  signed, 
and  pasted  inside  the  cover  of  each  of  the  five  books  referred  to. 

It  is  apparent  that  the  common  council,  at  the  inception  of  the  pro- 
ceedings, had  before  it  a  verified  assessment  roll,  properly  made  out, 
containing  the  several  matters  required  by  law.  It  therefore  had  juris- 
diction. It  caused  the  gross  tax  it  had  levied  to  be  extended  and  ap- 
portioned opposite  the  several  valuations.  There  is  no  claim  that  the 
several  parcels  of  land,  and  their  assessed  valuation,  appearing  in  the 
general  book,  were  not  correctly  copied  into  the  individual  ward  books, 
or  that  the  gross  tax  was  not  correctly  apportioned  and  extended  in 
those  books  against  the  several  parcels,  or  that  any  of  the  amounts  en- 
tered were  wrong,  or  wrongly  extended  or  apportioned.  The  error 
relied  upon  is  limited  to  the  setting  down  of  the  extended  and  appor- 
tioned tax,  as  against  each  separate  parcel  of  land,  in  the  five  individual 
ward  books,  instead  of  in  the  book  first  made,  containing  the  assess- 
ment value  of  all  land  in  the  city;  in  other  words,  an  assessment  roll 
of  all  property  in  the  city  was  written  in  a  single  book,  and  subse- 
quently separated,  divided  into  wards,  and  correctly  copied  into  five 
books,  each  of  which  was  confined  to  the  property  in  a  ward,  and 
opposite  the  descriptions  and  assessed  values  in  the  individual  books 
the  extended  and  apportioned  tax,  as  against  each  parcel  assessed  and 
therein  appearing,  was  set  down. 

No  question  is  raised  but  that  the  action  of  the  board  of  assessors 
and  common  council  was  taken  by  full  boards  at  the  times  required 
by  law,  so  that  no  jurisdictional  question  confronts  us.  The  entire 
contention  is  based  upon  the  results  flowing  from  the  extending  and 
setting  down  of  the  apportioned  taxes  in  the  individual  books  con- 
taining the  copied  description  of  property  and  its  assessed  value  in 
each  ward,  instead  of  in  the  book  first  prepared,  containing  the  de- 
scription and  assessed  value  of  all  property  in  the  city,  which  it  is  con- 
tended rendered  the  tax  levy  void.  The  individual  ward  books  were 
not  loose  sheets,  but  properly  bound  books,  and  the  first  or  original 
book,  containing  the  description  and  assessed  value  of  all  property* 
in  the  city,  and  the  individual  ward  books,  containing  correctly  copied 
descriptions  and  assessed  values  of  the  property  in  each  ward,  re- 
spectively, with  the  gross  tax  extended  and  apportioned  therein,  were 
kept  together  in  the  same  office,  available  to  any  one  who  wished  to 
examine  them.  They  presented  together  a  complete  and  perfect  rec- 
ord, meeting  all  the  requirements  of  the  statute.  I  think  there  was  a 
substantial  compliance  with  the  law.  and  that  the  taxes  are  a  valid 
lien  upon  the  property  conveyed,  and  constitute  a  breach  of  the  cove- 
nant contained  in  the  deed  against  incumbrances. 
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It  is  proper  to  observe  that  this  same  conclusion  was  reached  by 
Mr.  Justice  Jaycox  at  Special  Term  in  1906,  upon  an  application  made 
by  plaintiff  for  a  writ  of  mandamus  to  compel  the  cancellation  of  cer- 
tain records  of  tax  arrears,  including  the  taxes  in  question,  whose 
order  denying  such  application  was  affirmed  without  opinion  by  this 
court. 

Judgment  is  directed  for  the  defendant,  adjudicating  said  taxes  to 
be  a  lien  upon  the  property  conveyed,  and  that  the  deposit  made  by 
the  plaintiff  at  the  time  of  the  conveyance  be  applied  to  the  payment 
and  disdiarge  of  the  same,  but,  as  the  parties  have  so  stipulated,  with- 
out costs. 

Judgment  for  defendant  on  submission  of  controTersy,  In  accordance  with 
opinion  of  RICH,  J.,  without  costs.  All  concur. 


UVALDE  ASPHAI/r  PAVING  CO.  v.  CITT  OF  NEW  TOKK.' 

<8iipreme  Court,  Appellate  Division,  Second  Department    October  16,  1908.) 

HuniciPAx.  CospoBATioNs— Sewkb  ConnAor— Divisibujtt. 

A  contract  for  the  construction  of  a  sewer  and  its  appurtenances 
and  of  a  sewerage  disposal  plant  Is  divisible,  so  that  the  provision  for 
the  sewer  and  Its  appurtenances  can  be  sustained,  thouRh  the  provision 
for  the  disposal  plant  is  void,  wtiel-e  the  mimidpal  authorities  intended  to 
have  the  two  Improvements  separable,  where  the  advertisement  soliciting 
bids  stated  that  "contracts"  would  be  let,  where  when  the  bids  were  re- 
ceived the  aggregate  for  each  bid  for  the  sewer  was  kept  separate  from 
the  gross  sum  for  constructing  the  disposal  plant,  an4  ou  striking  every- 
tiilng  pertaining  to  the  dteposal  plant  a  complete  ctmtract  for  tlie  sewer  Is 
left. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  Uvalde  Asphalt  Paving  Company  against  the  city  of 
New  York.  From  a  judgment  for  plaintiff,  defendant  appeals.  Modi- 
fied and  affirmed. 

Argued  before  WOODWARD,  HOOKER,  GAYNOR,  RICH, 
and  MILLER.  JJ. 

Theodore  Connoly  (Terence  Farley,  on  the  brief),  for  appellant. 
Edward  M.  Grout  (James  F.  Mc^inney,  oa  the  brief),  for  re- 
spondent. 

RICH,  J.  The  only  question  requiring  our  consideration  is  wheth- 
er the  contract  upon  which  the  plaintiff  has  recovered  is  entire  or  di- 
visible. The  learned  trial  justice  has  held  that  the  agreement  upon 
which  the  action  is  brought  contained  two  contracts,  one  for  the 
construction  of  the  sewer  and  its  appurtoiances,  and  the  other  for 
the  construction  of  a  disposal  plant,  each  of  which  was  separate  and 
distinct  from  the  other;  that  the  former  was  valid  and  binding  on 
the  parties,  and  the  other  void.  The  plaintiff  has  been  permitted  to 
recover  the  damages  it  has  sustained  through  the  breach  of  this  con- 
tract by  the  defendant,  and  concedes,  for  the  purposes  of  this  appeal, 
that  the  contract  for  the  disposal  plant  was  ill^l  and  void,  bnause 
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of  the  failure  of  defendant's  board  of  estimate  and  apportionment  to 
comply  with  the  requirements  of  its  charter. 

It  appears  that  in  February,  1904,  the  local  board  of  the  Jamaica 
district  adopted  a  resolution  for  the  ccxistruction  of  a  sewer  extending 
through  portions  of  four  streets,  and  14  catch-basins  connected  there- 
with, "and  the  erection  of  a  sewerage  disposal  plant  in  connection 
therewith,"  which  resolution  was  approved  by  the  president  of  the 
borough  of  Queens  and  the  board  of  estimate  and  apportionment, 
who  determined  that  the  costs  and  expenses  of  the  work  should  be 
charged  against  the  property  benefited.  Flans  and  specifications  for 
the  construction  of  the  sewer  and  catch-basins  were  duly  prepared, 
and  on  Angust  11,  1906,  the  borough  president  advertised  for  seal- 
ed proposals  for  "constructing  sewer  and  appurtenances"  in  the  sev- 
eral streets  named ;  "also  the  erection  of  a  sewerage  disposal  plant  in 
connection  therewith."  Then  follow  statements  of  the  time  allowed 
for  such  work,  the  bond  required,  the  engineer's  estimate  of  the  quan- 
tity of  sewer  pipe  and  other  materials  required  for,  and  the  estimated 
rock  excavation  connected  with,  the  construction  of  the  sewer.  Next 
follow  these  sentences: 

"And  the  erection  of  a  sewerage  disposal  plant  In  conaectlon  therewith.  The 
bidder  will  state  the  price  of  each  item  or  article  contained  In  the  speclflca- 
tlons  or  schedules  herein  contained  or  hereto  anaexed,  per  yard  or  other  unit 
of  measnre,  by  which  the  bids  will  be  tested.  The  extension  must  be  made 
add  footed  np,  as  bids  will  be  read  from  the  total.  The  bids  will  be  com- 
pared and  the  contracts  awarded  at  a  lump  or  a^regate  sum.  Blank  forma 
may  be  obtained,  and  tlie  plans  and  drawings  may  be  seen,  at  the  office  of  the 
president" 

An  employe  of  the  plaintiff  went  to  the  office  of  the  borough  presi- 
dent and  procured  the  plan,  profile,  and  specifications  for  the  sewer 
and  catch-basins,  and  was  told : 

"Ton  know  you  will  have  to  furnish  your  own  plane  and  specifications,  the 
same  as  they  did  In  the  Elmhurst  contract  that  was  let  by  ns,  which  you  know 
all  about." 

He  was  furnished  some  data  and  conditions  under  which  it  was 
purposed  to  construct  the  plant.  Upon  the  printed  forms  and  in  con- 
formity with  the  plans  and  specifications  furnished  the  plaintiff  bid 
for  the  sewer,  and  upon  the  data  furnished  and  in  accordance  with 
plans  and  specifications  prepared  by  it  and  accompanying  the  pro- 
posal the  plaintiff  bid  for  the  disposal  plant.  The  first  sheet  of  the 
blanks  so  furnished  by  defendant's  officers  is  termed  a  contract 
"summary,"  and  refers  first  to  the  sewer,  then  says  "also  the  erection 
of  a  sewerage  disposal  plant  in  connection  therewith."  This  sheet 
is  followed  by  a  partly  printed  and  partly  written  pn^>osal,  in  which 
all  material,  labor,  and  excavation  connected  with  the  construction  of 
the  sewer  are  itemized  and  prices  carried  out  opposite  each  item,  fol- 
lowed by  the  words : 

"And  the  erection  of  a  sewerage  disposal  plant  In  connection  therewith  as 
per  plans  and  speclflcations  ftunlshed  with  this  bid,  sixty  thousand  ($60,000) 
dollars." 

Three  bids  were  received  for  both  the  construction  of  the  sewer 
and  the  erection  of  the  disposal  plant;  that  of  the  plaintifif  bdng  the 
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lowest  for  both.  In  each  of  the  three  proposals  each  item  entering^ 
into  the  construction  of  the  sewer  was  bid  for  separately  at  so  mucti 
a  unit  price,  and  the  disposal  plant  was  bid  for  at  a  lump  sum. 

The  formal  contract  was  signed  November  36,  190i.  It  recites  that 
it  is  for  the  construction  of  a  sewer  in  specified  streets,  "also  the  erec- 
tion of  a  sewerage  disposal  plant  in  connection  therewith."  Attach- 
ed to  it  are  specifications  for  the  sewer,  and  separately  the  specifica- 
tions for  the  disposal  plant,  prepared  by  the  plaintiff.  On  December 
7th  following  notice  was  served  on  plaintiff  requiring  the  commence- 
ment of  work  within  five  days  thereafter.  It  thereupon  entered  into 
various  contracts  for  labor  .and  material,  and  commenced  work  with- 
in the  time  limited,  which  it  continued  for  a  period  of  about  three 
months,  when  the  municipal  authorities  notified  it  that  the  contract 
was  void  and  rescinded  the  same.  The  plaintiff  expressed  its  willing- 
ness to  perform  that  portion  of  the  contract  connected  with  the  sewer 
construction,  and  to  waive  that  portion  relating  to  the  construction 
of  the  sewerage  disposal  plant 

I  think  the  learned  trial  justice  was  right  in  holding  that  there 
were  two  separate  and  independent  contracts,  each  complete  in  itself 
and  not  dependent  upon  the  other.  There  is  at  least  a  single  contract 
containing  severable  or  divisible  portions,  one  of  which,  being  invalid, 
may  be  rejected,  and  the  other,  being  valid,  may  be  asserted  and  en- 
forced. It  was  the  intention  of  the  municipal  authorities  in  all  of  its 
proceedings  prior  to  the  signing  of  the  contract  to  have  the  two  pro- 
posed improvements  separable,  so  that  it  might,  under  the  authority 
given  by  section  397  of  the  charter  (Laws  1901,  p.  171,  c.  466),  let 
the  construction  of  the  sewer  to  the  lowest  bidder  and  the  construc- 
tion of  the  disposal  plant  to  a  different  bidder,  whose  proposal  there- 
for was  the  lowest.  In  the  advertisement  soliciting  proposals  it  is 
stated  that  "contracts"  for  the  same  would  be  let.  This  phraseology 
must  not  be  ignored,  and  there  is  no  reasonable  interpretation  of  it, 
other  than  that  a  contract  would  be  let  for  the  construction  of  the 
sewer  and  also  for  the  construction  of  a  disposal  plant.  Separate 
prices  were  required,  as  we  have  seen,  for  eadi  item  connected  with 
the  sewer  and  its  catch-basins.  When  the  bids  were  received,  the  ag- 
gregate of  each  proposal  for  the  sewer  was  made  up  and  kept  separate 
from  the  gross  sum  bid  for  constructing  the  disposal  plant.  The  lan- 
g^uage  of  both  the  proposal  and  contract  supports  this  construction. 

The  fact  that  the  plaintiff  was  the  lowest  bidder  for  each  of  die  pro- 
posed improvements^  and  but  one  paper  prepared,  in  no  manner  lim- 
ited riie  power  of  the  defendant  to  let  the  contract  for  the  sewer  to 
one  bidder  and  that  for  the  disposal  plant  to  another ;  nor  is  the  plain- 
tiff deprived  of  the  right  to  have  the  valid  contract  contained  in  the 
written  instrument  separated  from  the  invalid  one  and  enforced. 
There  is  nothing  in  the  nature  of  the  sewer  in:^)rovement  that  made 
its  completion  in  any  manner  dependent  upon  the  construction  of  the 
disposal  plant.  If  we  were  to  strike  out  of  the  agreement  everything 
pertaining  to  the  construction  of  the  disposal  plant,  there  is  left  a  per- 
fect and  complete  contract  in  all  its  details  for  the  construction  of  the 
sewer,  and  plaintiff's  recovery  must  be  affirmed.   Silberman  v.  Fretz, 
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16  Misc.  Rep.  449,  38  N.  Y.  Supp.  151 ;  Central  N.  Y.  Tel.  &  Tel.  Co. 
V.  AveriU,  58  Misc.  Rep.  69,  110  N.  E.  273;  Knowles  v.  American 
Ins.  Co.,  66  Hun,  230,  21  N.  Y.  Supp.  50,  affirmed  without  opinion 
142  N.  Y.  641,  37  N.  E.  567;  White  v.  Livingston,  69  App.  Div.  361, 
75  N.  Y.  Supp.  466,  affirm-d  without  opinion  174  N.  Y.  538,  66  N. 
E.  1118;  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y.  452,  29  Am.  Rep. 
184;  Pratt  v.  D.  H.  M.  Fire  Ins.  Co.,  130  N.  Y.  206,  29  N.  E.  117; 
Ming  V.  Corbin,  142  N.  Y.  334,  37  N.  E.  105 ;  Gelpcke  v.  City  of  Du- 
buque, 68  U.  S.  221.  17  L.  Ed.  519 ;  Treadwell  v.  Davis,  34  Cal.  605, 
94  Am.  Dec.  770.  It  appears,  however,  that  the  plaintiff  is  not  enti- 
tled to  the  interest  awarded  to  it,  amounting  to  $3,321.53. 

The  judgment  must  be  modified  by  the  deduction  of  this  sum,  and, 
as  so  modified,  affirmed,  with  costs.  All  concur. 


(128  App.  DlT.  154.) 

KELLER  T.  WOVE  REALTT  CO. 
(Snpreme  Court.  Appellate  DItIbIod,  Second  Department.   October  16,  1908.) 

1.  CABBiEsa — Passenoeb  Elevatobs— Negligence— Evidence. 

Where  a  passenger  elevator  refused  to  stop,  but  continued  to  the  top 
of  the  shaft,  where  the  hoisting  cables  parted,  causing  the  car  to  fall,  In- 
juring a  passenger,  a  presomptlon  of  negligence  arose,  establlshii^  a 
prima  facie  case  for  the  passenger. 

2.  Saue— Evidence— Admissibility. 

W^ere,  In  an  action  for  injuries  to  a  passenger  In  an  elevator,  defend- 
ant proved  that  the  brake  rod  was  broken  and  that  tttat  was  the  cause  of 
the  fall  of  the  elevator,  and  that  snfflclent  Inspection  had  t>een  nsed  by  It, 
and  plaintiff  Introduced  evidence  that,  screws  of  the  safety  device  were 
rusty  and  Interfered  with  the  operation  thereof,  the  exclusion  of  evidence 
that  the  screws  were  not  rusty  was  erroneous,  though  defendant's  wit- 
nesses bad  stated  on  cross-examination  that  the  screws  were  not  rusty. 
8.  Tbial—Instbuctions— Evidence  to  Sustain. 

Where,  In  an  action  for  injuries  to  a  passenger  In  an  elevator  because  of 
the  fall  thereof,  evidence  showed  that  the  accident  was  not  caused  by  any 
act  of  the  operator,  an  Instruction  that,  if  the  Jury  found  that  the  elevator 
was  negligently  operated,  plaintiff  could  recover,  was  erroneous. 

[Bd.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  46,  Trial,  SI  596-612.] 

Appeal  from  Trial  Term,  Nassau  County. 

Action  by  Clotilde  R.  Keller  against  the  Wove  Realty  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Frederick  Hulse,  for  appellant. 

James  P.  Niemann  (W.  G.  Philippeau,  on  the  brief),  for  respondent. 

GAYNOR,  J.  As  the  plaintiff  was  being  taken  up  in  the  elevator 
of  the  defendant's  apartment  house  it  refused  to  stop  when  the  wheel 
was  turned  by  the  operator  for  that  purpose,  but  continued  to  the  top 
of  the  shaft  where  it  struck,  and  the  hoisting  cables  parted  and  the 
car  fell  to  the  basement.  The  presumption  of  negligence  whk:h  arose 
out  of  the  happening  of  the  thing  itself  made  out  a  case  for  the  plain- 
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tiff.  The  defendant  then  proved  that  the  brake  rod  was  broken,  and 
that  that  was  the  cause  of  the  acddent,  as  the  brake  which  stopped 
the  car  could  not  be  applied  either  by  the  turning  of  the  wheel  or  by 
the  automatic  appliances.  It  also  introduced  evidence  from  which  the 
jury  might  have  found  that  sufficient  inspection  and  care  had  been 
used  by  the  defendant.  The  plaintiff  then  introduced  evidence  that 
certain  screws  of  the  safety  device  were  rusty  and  dirty,  and  that  that 
interfered  with  or  prevented  the  operation  thereof.  Thereafter  evi- 
dence of  a  witness  of  the  defendant  that  these  screws  were  not  dirty 
or  rusty  was  excluded  <m  the  plaintiff's  urgent  objections.  This  was 
material  error.  It  is  now  claimed  that  the  evidence  for  the  plaintiff 
on  this  head  was  in  contradiction  of  certain  evidence  introduced  by 
the  defendant  that  these  screws  were  not  rusty  or  dirty.  But  this  is 
not  so.  It  is  true  that  some  of  the  defendant's  witnesses  had  been 
asked  on  cross-examination  if  these  screws  were  not  rusty  and  dirty 
and  denied  it ;  but  this  was  no  reason  for  preventing  the  defendant 
from  contradicting  the  subsequent  evidence  of  the  plaintiff's  witnesses 
that  they  were. 

The  evidence  shows  that  the  ascent  of  the  elevator  car  to  the  top 
was  not  caused  by  any  act  of  the  curator.  Nevertheless  counsel  for 
the  plaintiff  had  the  court  erroneously  charge  that  if  the  jury  found 
that  the  elevator  was  negligently  operated  the  plaintiff  could  recover. 
That  questi(Mi  should  not  have  been  submitted  to  the  jury,  but  taken 
from  them. 

It  is  not  surprising  that  the  learned  and  able  judg^e  who  tried  this 
case  committed  errors,  considering  the  great  number  of  needless  and 
captious  objections  and  interferences  of  counsel  disclosed  by  the  rec- 
onl.  The  case  is  one  which  could  be  easily  kept  free  of  error  by 
counsel. 

The  judgment  and  order  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  tbe 
event  All  concur. 


(Supreme  Court,  Appellate  Division,  Second  Department.   October  1^  1008.) 
Appeal  from  Trial  Term,  Nassau  County. 

Action  by  Brwina  Dlepenbrock  against  tbe  Wove  Real^  Company.  From  a 
judgment  for  plalnUff,  and  from  an  order  denying  a  new  trial,  defendant  ap- 
peals. Reversed. 

Argued  before  WOODWARD.  JBNKS,  HOOKER,  GAYNOR,  and  RICH,  JJ. 
Frederick  Holse,  for  appellant. 
James  P.  Nlemano,  for  respondent, 

GAYNOR,  J.  This  cnse  was  tried  with  that  of  Clotllde  R.  Keller  v.  Wove 
Realty  Co.,  112  N.  Z.  Supp.  538,  and  shares  the  same  fate.  My  opinion  is  for 
reversal. 

Judgmmt  and  order  reversed,  and  new  trial  granted;  costs  to  abide  the 
event  All  concur. 
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(128  App.  Div.  146.) 

ElAST  RIVER  &  ASTORIA  LAND  CO.  T.  KINDRED  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    October  16,  lOOa) 

1.  SpEOIFIO  PEBFOBMAnCB— CONTaAOia  ENF0IICGA.BLE— ConTKACTS  TO  CONVEY— 

Title  or  TraDO^SumoiKHor  of  Cohpuuit. 

Allegations  that  a  defendant  was  the  owner  of  land  and  entitled  to  pos- 
aesslon  when  he  contracted  to  convey,  but  ttiat  the  title  then  stood  In  the 
name  of  bis  elster,  for  his  use  and  benefit,  and  she  thereafter  conveyed  to 
bis  wife,  who  holds  the  land  for  his  use,  both  being  made  parties,  state  a 
good  cause  of  action  for  specific  performance  against  such  defendant  as 
the  equitable  owner. 

2.  Bun— pBooEEDiiToa— Fabties— Fbopeb  Pabties— Implhcd  Tbustees. 

Evra  if  a  conveyance  of  land  to  the  grantor's  sister  and  her  subsequent 
conveyance  to  his  wife  were  not  expressly  In  trust  for  the  grantor's  benefit, 
if  by  the  terms  of  the  deeds  to  them  be  had  the  title,  and  the  power  and 
right  to  sell  the  property,  under  the  liberal  rules  of  equity  as  to  parties, 
they  would  be  proper  defendants  In  an  action  for  spedflc  performance  of  a 
contract  by  him  to  convey  the  land  to  another. 

Appeal  from  Special  Term,  Queens  County. 

Action  by  the  East  River  &  Astoria  Land  Company  against  J.  Jo- 
seph Kindred  and  others.  From  an  interlocutory  judgment  overrul- 
ing a  demurrer  to  the  complaint,  defendants  Kindred  and  others  ap- 
peal. AflSrmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR. 
and  RICH,JJ. 

T.  Ellett  Hodgskin  (CJeorge  W.  Wingate,  on  the  brief),  for  appel- 
lants. 

Earle  W.  Webb,  for  respondent. 

GAYNOR,  J.  The  complaint  is  for  specific  performance  of  a  con- 
tract of  sale  of  real  property  by  the  defendant  J.  Joseph  Kindred.  It 
alleges  that  he  was  the  owner  and  entitled  to  the  possession  of  the  prop- 
erty when  he  made  the  contract,  but  that  the  title  stood  in  the  name  of 
his  ^ster  "for  his  use  and  benefit,"  and  that  since  she  has  conveyed 
it  to  his  wife,  and  that  the  latter  holds  it  "for  his  use  and  benefit" ; 
and  they  are  made  parties  defendant  with  him.  They  demur  together 
on  the  grounds  (1)  that  the  plaintiflf  has  not  the  legal  capacity  to  sue, 
and  (2)  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  first  ground  is  frivolous.  The  second  is  not 
good.  The  complaint  certainly  states  a  cause  of  action  against  J.  Jo- 
seph Kindred.  If  each  of  the  two  other  defendants  severed,  and  de- 
murred that  it  stated  no  cause  of  action  a^inst  her,  another  question 
would  be  presented,  as  neither  of  them  signed  the  contract  of  sale. 
However,  the  allegations  of  the  complaint  may  be  broad  enough  to 
bear  the  interpretation  that  by  the  terms  of  the  deeds  to  them  J.  Joseph 
Kindred  has  the  title  and  the  power  and  right  to  sell  the  property, 
for  no  trust  seems  to  exist  by  said  deeds;  in  which  case,  under  the 
liberal  rule  in  equity  as  to  proper  parties,  they  would  be  such.  It  is 
enough  in  equity  if  they  be  proper  although  not  necessary  parties. 

The  judgment  should  be  affirmed. 

Interlocatory  Judgment  affirmed,  with  costs.  All  concur. 
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CLANCl  r.  MEW  ZOBK.  N.  H.  ft  H.  B.  GO. 


(Snpteme  Conrt,  Appellate  DiTiaion,  Second  Departmmt.   October  16,  1008.) 

1,  Mastbb  and  Sebt art  —  Death  or  Sebvaut— Coktbibxttobt  Nsglioehcb— 
Opbbation  or  Railboad. 

When  deceased,  defendant's  trade  foronan.  was  stmck  and  killed  at 
nU^t  by  the  tender  of  an  m^ne  operated  backwards  at  a  croaa^Ter 
switch,  where  deceased  had  a  rlg^t  to  be,  there  being  no  light  on  the  ten- 
der, but  dtstraetlng  noises  of  a  paudng  freight  train,  deceased  was  not 
negligent  as  a  matter  of  law. 

lEd.  Note.— For  cases  In  point,  see  Cent  Dig.  rol.  84,  Master  and  Serr- 
aut,  §8  1089-1132.] 

2l  Saue— Negligence. 

The  operation  of  an  engine  backwards  at  night  without  a  ll^t  on  the 
tender,  when  It  was  so  dark  as  to  make  such  a  light  necessary,  resulting 
In  the  death  of  a  track  foreman,  would  constitute  negligence  on  the  part 
of  the  railroad  company.  If  It  failed  to  furnish  a  sufficient  light,  or  If  Its 
superintendent  knowingly  sent  the  train  out  backwards  without  such  a 
light 

[Ed.  Note.— Cor  cases  In  point,  see  Cent  Dig.  toU  34,  Master  and  Serv- 
ant, 8  215.1 

8.  Saub— Fellow  Servant. 

If  defmdant  furnished  a  lls^t  for  nse  on  the  tender  of  an  engine  at 
night  while  it  was  being  operated  backwards,  but  the  lU^t  was  not  used 
at  the  time  deceased,  a  track  foreman,  was  run  over  and  killed,  the  n^ 
llgence  of  the  operatives  of  the  engine  in  failing  to  use  the  light  was  tliat 
of  decedent's  fellow  servants. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant s  soai 

4.  Bahe— Opbbatioit  or  Tbainb. 

Defendant  railroad  company  operating  a  double-track  road  and  per- 
mitting a  train  which  would  ordinarily  occupy  the  right-hand  track  to 
be  operated  over  the  left-hand  track  In  order  to  avoid  au  obstructing 
freight  train,  was  not  liable  for  the  death  of  a  track  foreman,  struck  and 
killed  by  the  train  so  operated,  where  such  train  as  ordinarily  operated 
would  have  been  in  the  place  where  decedent  was  killed  at  the  time  of  the 
accident 

[Ed.  Note.— For  cases  In  pdnt  we  Cent  Dig.  voL  84,  Master  and  Serv- 
ant, 8  21S.] 
6.  Negugencb— Instructions. 

In  an  action  for  death  resulting  from  negligence,  the  court's  charge 
should  inform  the  Jnry  what  acta  or  omissions  th^  may  find  to  constitute 
negligence. 

[£d.  Note.— For  cases  In  point,  see  C&xt  Dig.  ToL  87,  Negligence,  |  358.] 

6.  Evidence— CoNOLusiVENESB  on  Pabtx-. 

Plaintiff  was  not  bound  by.  the  testimony  of  defendant's  engineer,  be- 
cause plaintiff  called  and  examined  bim  as  a  witness,  as  a  party  Is  only 
bound  by  evidence  found  to  be  true,  whether  of  hla  own  or  the  other 
party's  witnesses. 

[Sd.  Kote.— For  cases  in  point,  see  Cent  Dig.  vol.  20,  Evidence,  i  2440.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  ElizabeUi  Clancy,  as  administratrix  of  the  estate  of  Pat- 
rick Clancy,  deceased,  against  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company.  From  a  judgment  for  plaintiif,  and  from  an 
order  denying  defendant's  motion  for  a  new  trial,  defendant  appeals. 
Reversed,  and  new  trial  granted. 
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Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR. 
and  MILLER,  JJ. 

Henry  W.  Taft  (Arthur  C.  Patterson,  on  the  brief),  for  appellant 
Michael  J.  Tiemey,  for  respondent. 

GAYNOR,  J.  The  defendant  ran  special  fishing  trains  from  its 
Central  Station  in  New  York  City  eastward  to  a  station  also  within 
the  city  limits,  called  Bartow,  and  return,  to  carry  persons  who  went 
fishing  in  waters  of  Long  Island  Sound.  The  return  trains  were  run 
out  to  Bartow  empty  from  an  intermediate  place  called  Oak  Point; 
and  as  they  came  near  Bartow  Station  they  crossed  over  to  the  re- 
turn track  by  a  crossover,  and  then  ran  into  the  station.  The  engines 
that  pulled  them  ran  backwards,  tender  first,  for  the  reason  that  there 
was  no  turntable  at  Bartow ;  and  when  they  stopped  at  the  station  the 
engines  would  cut  loose,  cross  over  to  the  other  track,  run  back  and 
cross  over  again  to  the  track  they  came  from  and  hitch  on  to  the  trains 
at  the  other  end  and  haul  them  back  into  the  city.  On  this  night  there 
was  a  freight  train  in  the  way  between  Oak  Point  and  Bartow,  and  the 
return  train  did  not  run  out  from  Oak  Point  on  the  right  hand  track, 
as  was  the  regular  way,  but  crossed  over  and  ran  out  on  the  other 
track  in  order  to  get  by  the  freight  train;  a  thing  constantly  done  in 
railroad  operation  to  get  by  an  obstruction  ahead.  This  was  done 
by  written  order  of  the  superintendent  in  charge  of  the  moving  of 
trains.  The  train  ran  over  the  plaintiff's  intestate  and  killed  him  as 
it  was  about  two  car  lengths  from  Bartow  Station.  It  was  running 
alongside  the  freight  train  at  the  time,  which  was  struggling  along 
upgrade,  its  engine  laboring  and  puffing.  The  deceased  was  track 
foreman  of  that  same  stretdi  of  track,  and  it  was  his  duty  to  spike 
the  switch  at  the  said  crossover  which  the  train  would  have  passed 
over  to  get  upon  the  return  track  if  it  had  come  out  by  the  right  hand 
track. 

The  defendant  had  the  right  to  run  the  train  out  by  the  left  hand 
track  as  it  did ;  but  that  does  not  matter,  for  if  it  had  run  it  out  on 
the  right  hand  track  the  case  would  be  no  different,  for  it  would  have 
crossed  over  to  the  other  track  before  coming  into  Bartow  Station 
and  been  going  along  that  track  just  as  it  was  when  it  hit  the  deceased 
between  the  crossover  and  the  station.  The  deceased  cannot  be  said 
to  have  been  guilty  of  contributory  negligence  as  matter  of  law,  if 
there  was  no  headlight  on  the  tender  Uiat  hit  him,  especially  if  the 
noise  and  distraction  of  the  passing  freight  train  be  considered.  On 
the  other  hand,  there  is  no  foundation  for  a  question  of  the  negligence 
of  the  defendant,  unless  whether  it  furnished  a  sufficient  headlight  or 
lantern  for  the  tender  to  enable  the  deceased  and  other  track  employes 
to  see  the  tender  coming  in  the  darkness,  if  it  was  so  dark  as  to  make 
such  a  light  necessary;  or  unless  the  superintendent  knowingly  sent 
the  train  out  backwards  without  such  a  light,  for  the  action  is  brought 
under  the  employer's  liability  act.  If  it  furnished  a  light  and  it  was 
not  used,  that  would  be  the  negligence  of  a  fellow  servant.  There  is 
evidence  that  there  was  no  headlight  or  lantern  on  the  tender,  but 
that  question  was  not  submitted  to  the  jury,  and  the  case  seems  not 
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to  have  been  tried  on  that  theory.  The  jury  were  left  free  to  find  neg- 
ligence from  the  fact  of  the  train  running  out  to  Bartow  on  the  left 
hand  track ;  and  that  was  not  permissible.  In  fact  the  charge  did  not 
inform  the  jury  what  act  or  omission  they  mieht  find  to  be  negli- 
gent, as  a  charge  always  has  to.  A  mere  legal  essay  does  not  suffice ; 
a  specific  and  concrete  instruction  as  to  the  fact  or  facts  on  which,  if 
found,  negligence  may  be  based,  is  requisite. 

As  the  case  is  to  be  tried  over,  it  is  not  amiss  to  say  that  the  in* 
stniction  to  the  jury  at  the  defendant's  request  that  the  plaintiff  was 
bound  by  the  testimony  of  the  engineer  of  the  train  for  the  reason 
that  it  called  and  examined  him  as  a  witness,  was  erroneous.  A  jury 
or  court  is  not  obliged  to  accept  the  evidence  of  a  witness  as  true 
against  a  party  for  the  reason  that  he  was  that  party's  witness.  There 
is  no  such  rule.  The  jury  or  court  is  free  to  discredit  his  evidence 
whoever  called  him.  A  trial  is  a  search  for  the  truth.  A  party  is 
<»ily  bound  by  evidence  which  is  found  to  be  true,  whether  of  his  own 
witnesses  or  the  other  party's  witnesses. 

The  judgment  should  be  reversed. 

Judgment  and  order  levened,  and  neir  trial  granted;  coats  to  abide  the 
event  All  concur. 


(128  App.  DIv.  151.) 

HODGINS  v.  BINGHAM,  Police  Com'r. 
(Supreme  Ckmrt,  Appellate  DItIsIod,  Second  Department.   October  16,  1008.) 

MUHICIFAIi  COBFOB&TIOKS— OmCEBS— POLICS  OfFIOEBS— REUOVAL. 

Under  Greater  New  York  Charter  (Lawe  1901,  p.  163,  c.  466)  8  3M,  au- 
thorizing the  dismissal  and  the  placing  on  the  pension  roll  of  a  member 
of  the  police  force  disabled  so  as  to  be  "unfitted  or  unable  to  perform  full 
police  duty,"  and  sectlos  357  (page  157),  providing  that  no  pension  shall 
be  awarded  without  a  certificate  of  the  police  surgeons  as  to  the  cause 
and  extent  of  the  disability,  a  certificate  that  a  member  Is  unable  to  per- 
fonn  foil  police  duty  Is  sufficient  to  authorise  his  dismissal  and  the  placing 
of  his  name  on  the  pension  roll. 

Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  application  of  William  H.  Hodgins  for  writ 

of  mandamus  against  Theodore  A.  Bingham,  as  police  commissioner 
of  the  city  of  New  York.  From  an  order  allowing  an  alternative  writ 
of  mandamus  requiring  the  police  commissioner  to  restore  relator  to 
his  place  as  captain  of  police,  from  which  he  was  removed,  on  the 
ground  that  such  removal  was  void,  defendant  appeals.  Reversed. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

James  D.  Bell  (James  W.  Covert,  on  the  brief),  for  appellant. 
A.  S.  Gilbert  (Julius  M.  Mayer,  on  the  brief),  for  respondent. 

GAYNOR,  J.  The  relator  has  been  dismissed  from  the  police  force 
and  put  on  the  roll  of  the  police  pension  fund  by  order  of  the  police 
commissioner.  The  cases  in  which  the  commissioner  is  empowered 
to  do  this  joint  act  in  his  discretion,  and  those  in  which  he  is  required 
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to  do  itj  i.  e.,  the  cases  in  whidi  he  may  and  those  in  whidi  he  must, 
are  prescribed  by  the  city  charter.  They  are  as  follows : 

1.  He  may  in  the  case  of  a  member  of  the  force  who  is  55  years 
old  and  has  performed  duty  on  such  force  for  20  years,  on  the  ap- 
plication in  writing  of  such  member. 

2.  He  must  in  the  case  of  a  member  of  any  age  who  has  served  for 
20  years,  upon  a  certificate  of  so  many  police  surgeons  as  the  commis- 
sioner shall  require,  showing  that  sudi  member  is  permanently  dis- 
abled, physically  or  mentally,  so  as  to  be  "unfit  for  duty." 

3.  He  must  in  the  case  of  a  member  who  has  served  on  the  force 
for  20  years  and  is  65  years  old,  on  the  application  in  writing  of  such 
member. 

4.  He  must  in  the  case  of  a  member  who  is  an  honorably  discharged 
soldier  or  sailor  of  the  Civil  War,  who  is  60  years  old,  on  his  applica- 
tion in  writing. 

5.  He  must  in  the  case  of  a  member,  regardless  of  his  age,  who  is 
such  soldier  or  sailor,  and  who  has  served  on  the  force  for  20  years, 
on  his  application  in  writing. 

6.  He  may  in  the  case  of  a  member  who  is  not  such  a  soldier  or 
sailor  who  is  60  years  old.   Laws  1901,  p.  154,  c.  466,  §  355. 

7.  He  may  in  the  case  of  any  member  who  shall  after  10  years  of 
membership,  but  less  than  25  years  of  membership,  "become  superan- 
nuated by  age,  permanently  insane  or  mentally  incapacitated,  or  dis- 
abled physically  or  mentally,  so  as  to  be  unfitted  or  unable  to  perform 
"full  police  duty."   Section  354,  subd.  4. 

The  relator's  case  does  not  fit  any^  of  these  enumerated  cases  except 
the  last;  the  limitations  and  restriction  of  each,  except  of  the  last, 
exclude  it. 

The  objection  that  the  relator  stands  on  is  that  the  surgeons'  certif- 
icate on  which  the  commissioner  acted  is  that  he  is  unable  to  perform 
"full  police  duty,"  instead  of  "unfit  for  duty."  But  whereas  the 
latter  certificate  is  required  by  section  355  for  the  restricted  cases 
there  provided  for  (People  ex  rel.  Metcalf  v.  McAdoo,  48  Misc.  Rep. 
420,  96  N.  Y.  Supp.  611;  Id.,  109  Aop.  Div.  892,  96  N.  Y.  Supp.  868; 
Id.,  184  N.  Y.  268,  77  N.  E.  17),  the  former  is  made  sufficient  by  sec- 
tion 364  for  the  less  restricted  cases  there  provided  for. 

It  is  true  that  section  354  does  not  require  any  police  surgeons' 
certificate,  or  provide  for  the  method  of  ascertaining  the  disability, 
which  might  leave  the  commissioner  free  to  act  arbitrarily.  But  as 
section  357  provides  that  no  member  of  the  force  shall  be  put  on  the 
roll  of  the  pension  fund  for  disability  or  disease  without  such  a  cer- 
tificate setting  forth  the  nature  and  extent  thereof,  that  provision  ap- 
plies to  and  limits  the  action  of  the  commissioner  under  section  364, 
for  it  is  not  an  act  of  dismissal,  but  a  joint  act  of  dismissal  and  placing 
on  the  said  roll. 

It  is  not  to  be  denied  that  these  two  sections  are  very  involved,  crude 
and  unscientific  in  their  language  and  construction,  and  not  to  be  in- 
terpreted and  co-ordinated  without  close  scrutiny  and  difficulty.  By  be- 
ing re-written  and  reduced  to  one  quarter  of  their  present  length  they 
could  be  made  clear  and  consistent,  which  is  the  case  with  the  charter 
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of  the  city  of  New  York  generally,  as  the  courts  are  painfully  aware. 
They  would  welcome  a  scientific  arrangement  and  re-writing  of  it  by 
the  commission  now  sitting  to  revise  it,  for  that  would  do  away  with 
a  mass  of  litigation. 
The  order  ^ould  be  reversed. 

Order  reversed,  with  $10  coats  and  dlBbnraements,  and  motion  denied,  wltb 
$10  coats.  All  concur. 


(128  App.  mv.  14&) 

OOTTLIEB  V.  CITT  OF  NEW  YORK  et  al. 

<Sa|^«me  Gonrt,  App^te  Division,  Second  Department   Octol)eT  10,  1908.) 

1.  HoBTOAOKS— QuiTOLAm  OF  Intebebt  in  Land— Efexct. 

A  mortgagee,  who  quitclaims  his  interest  In  the  land  mortgaged,  thereby 
assigns  the  mortgage  to  the  grantee. 
[Sd.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  35,  Mortgages,  S  612.] 

2.  Same— FoBECLosuRE— IliOHTS  or  Mobtoaobb  as  Pubchaseb. 

Where  a  mortgagee  (lultclalmed  his  Interest  in  the  land  to  a  third  per- 
son, and  then  foreclosed  the  mortgage  and  purchased  the  premises  at  the 
foreclosure  sale,  the  mortgagee  acquired  the  premises  as  trustee  for  the 
third  person. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Louis  Gottlieb  against  the  city  of  New  York  and  others. 
From  a  judgment  for  plaintiff,  entered  on  a  decision  of  the  court  after 
trial  at  Special  Term,  and  from  an  order  permitting  an  amendment  to 
the  complaint,  defendant  the  city  of  New  York  appeals.  Affirmed. 

The  town  of  Graveseiid,  by  Its  trustees  of  common  lands,  conveyed  the  land 
In  question  to  the  plaintiff  In  1885.  The  town  by  the  said  trustees  had  already 
conveyed  the  same  to  another  In  1884,  and  taken  back  a  mortgage  for  part  of 
the  purchase  money,  which  it  held  at  the  time  of  the  conveyance  to  the  plain- 
tiff. In  1883  the  said  mortage  was  foreclosed  by  the  town  by  action  and  the 
town  became  the  pmrcbaser  at  the  sale.  This  plaintiff  was  not  made  a  party 
to  such  foreclosure. 

The  ronveyanoe  to  the  plaintiff  was  "all  of  the  right,  title,  Interest;  owner- 
ship and  estate"  of  the  town,  and  there  were  no  covenants  against  encum- 
brances,  of  seizin,  warranty  or  further  assurance. 

This  was  originally  an  action  In  ejectment  against  the  city  of  New  York,  the 
successor  of  the  said  town,  which  Is  in  possession  under  the  conveyance  to  It 
under  the  said  foreclosure.  On  the  trial  (both  sides  having  noticed  It  for  trial 
at  the  Special  Term)  the  complaint  was  amended  to  make  It  a  suit  in  equity 
to  have  the  plaintiff  adjudged  owner  and  require  the       to  convey  to  him. 

Argued  before  WOODWARD,  HOOKER,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

James  D.  Bell  (Jerome  W.  Coombs,  on  the  brief),  for  appellant. 
George  H.  Taylor,  Jr.,  for  respondent. 

GAYNOR,  J.  When  the  town  conveyed  to  the  plaintiff  it  did  not 
own  the  land,  but  only  -a  mortgage  thereon.  The  deed  of  conveyance 
was  without  covenants,  but  it  operated  to  assign  the  mortgage  to  the 
plaintiff,  and  therefore  the  foreclosure  of  the  mortgage  by  the  dty  of 
New  York  (the  successor  of  the  town)  and  the  purdiase  by  the  said 
city  on  the  foreclosure  for  the  amount  due  on  the  mortgage,  must  be 
1I2N.X.S.— 55 
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deemed  to  have  been  done  as  trustee  for  the  plaintiff.  There  seems 
to  be  an  absence  of  precise  authority  in  this  state  that  a  deed  of  quit- 
claim, or  of  right,  title  and  interest,  by  a  mortgagee  of  the  land,  at 
least  assigns  the  mortgage.  If  the  mortgagee  should  foreclose,  and 
the  foreclosure  should  be  ineffectual  to  transfer  title  to  the  purchaser, 
it  would  transfer  the  mortgage  to  him.  Robinson  v.  Ryan,  25  N.  Y. 
320.  There  seems  to  be  no  reason  why  the  same  result  should  not  flow 
from  a  deed  of  conveyance  of  quitclaim  or  without  covenants  by  the 
mortgagee,  instead  of  resorting  to  a  foreclosure.  That  has  been 
held  elsewhere.  Stark  v.  Boynton,  167  Mass.  443,  45  N.  E.  764. 

The  judgment,  and  also  the  order  permitting  the  amendment  of  the 
complaint,  should  be  affirmed. 

Jodgnumt  afltouea,  with  costa.  All  coacar. 


(128  Apik.  DlT.  1O0J 

KBABNOW  T.  TOFP  et  al. 
(Supreme  Court,  Appellate  DlviBion,  Second  Department   October  16,  1008.) 

1.  Sfeoific  Pebfobhance— Contraotb  EnFOBCEABLE— Pobbjbilitt  or  Pbbtobu- 

The  fact  that  a  person  contracting  to  convey  land  does  not  at  the  time 
have  title  to  all  of  It  does  not  render  specific  performance  of  the  contract 
Impostible,  so  as  to  deprive  equity  of  juried  Ictloo,  where  It  does  not  ap- 
pear that  he  might  not  acquire  title  to  the  whole  oi  It 

[Ed.  Note.— For  cases  In  point,  see  Cmt  Dig.  vol.  44,  Spedflc  Perform- 
ance, H  2tS7-279.] 

2,  Sum— Pbogebdihos— Rrukf  Awabdbd— Honet  Judgubnt. 

In  a  suit  to  speclflcally  enforce  a  contract  to  convey  land,  where  It  ap- 
peared at  tiie  close  of  the  trial  that  defendant  could  not  speclflcally  per- 
form, a  money  Judgment  prayed  for  was  properly  rendered. 

[Ed.  Note.— For  cases  in  pohit,  see  C!ent  Dig.  vol.  44,  Spedflc  Perform- 
ance, H  412-419.] 

Appeal  from  Special  Term.  Kings  County. 

Action  by  Martha  Krasnow  against  Harry  Topp  and  others  on  a 
contract  to  convey  land.  From  a  money  judgment  for  plaintiff,  de- 
fendants appeal.  Affirmed. 

Suit  hy  the  purchaser  for  specific  performance  of  a  contract  to  con- 
vey real  property.  The  contract  was  to  convey  a  plot  40  feet  front  on 
a  city  street,  with  houses  on  it.  The  complaint  alleges  that  the  de- 
fendant was  unable  to  convey  because  the  houses  overlapped  and  en- 
croached four  inches  on  the  adjoining  land.  It  prayed  for  specific  per- 
formance, and  as  an  alternative  for  a  money  judgment  for  tiie  amount 
paid  on  the  contract  and  the  expense  of  examining  the  title. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

A.  Wolodarsky,  for  appellants. 

Lehman  &  Telsey,  for  respondent. 

GAYNOR,  J.  Before  any  witness  was  sworn  the  defendant  moved 
that  the  case  be  sent  to  the  jury  calendar  for  a  iury  trial.   The  claim 
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was  that  the  complaint  itself  showed  that  the  defendant  could  not  per- 
form, and  that  therefore  the  case  was  not  of  equitable  jurisdiction,  as 
specific  performance  will  not  be  decreed  where  it  is  impossible.  But 
it  did  not  appear  that  it  was  impossible.  The  defendant  might,  for 
aught  that  appeared,  put  himself  in  a  position  to  perform  by  acquiring 
title  to  the  four-inch  strip  encroached  upon.  The  case  is  no  different 
than  if  the  defendant  had  not  owned  any  of  the  land  he  contracted 
to  convey.  The  motion  to  send  the  case  to  the  jury  calendar  was  there- 
fore properly  denied;  and  as  at  the  close  it  appeared  that  the  defend- 
ant could  not  perform,  die  court  had  the  right  to  give  the  moaey  judg- 
ment prayed  for. 
Hie  judgment  ^ould  be  affirmed. 

Judgment  affirmed,  with  cost*.  All  concur. 


(128  App.  DlV.  208.) 

GLABKB  et  al.  T.  WOOLFORT. 
(Soxneme  Oonrt,  Appellate  TArieloa,  BaeoaA  D^jwrtment   October  1^  190S.) 

1.  Adtebse  Possession— Etideitcx. 

A  grantor  of  land,  who  had  no  record  title  to  the  same,  had  been  In 
possession  of  the  premise  conveyed  for  some  26  years  before  conveying 
them  to  his  son.  FlalntlCfs  acquired,  by  successive  conveyances,  a  perfect 
record  title  from  the  son,  and  tbey  and  their  grantors  had  been  In  undis- 
turbed possession  for  more  than  60  years.  The  original  grantor  had  con- 
veyed without  being  Joined  by  his  wife,  but  «he  died  before  the  grantee 
in  BDch  original  deed  took  poueBslon.  SeUt,  Hat  plaintlfbi  bad  good  title 
b7  adversd  poawwlon. 

2.  Yen  DOB  aud  Pusohabeb — Maxkktabxjb  Tru— Tmx  bt  Advebse  Posses- 

sion. 

One  having  valid  title  to  land  by  adverse  posaesBion  has  such  a  market- 
able title  as  to  entitle  him  to  compel  speclflc  performance  of  a  contract 
of  sale. 

[£d.  Note.— For  cases  in  pctot,  see  Cent  Dig.  vol.  48,  Vendor  and  Pni^ 
chaser,  SS  247.] 

Action  by  Harry  I.  Clarke  and  another  against  John  Woolport  to 
compel  specific  performance ;  the  case  being  submitted  upon  admitted 
facts.  Judgment  for  plaintiffs. 

Argued  before  WOODWARD,  JENKS.  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Mann  &  Buxbaum,  for  plaintiffs. 
Jacob  Schauf,  for  defendant 

RICH,  J.  In  October,  1907,  the  parties  entered  into  a  contract  for 
the  purchase  and  sale,  respectively,  of  real  property  situate  in  the 
town  of  Hempstead,  Long  Island,  the  deed  thereof  to  be  a  full-covenant 
warranty  deed  conveying  the  absolute  fee  of  the  premises  free  from 
all  incumbrances.  The  time  fixed  for  the  closing  of  title  was  adjourned 
from  time  to  time  until  February  17,  1908,  when  the  parties  met,  and 
the  defendant  refused  to  receive  the  deed  tendered  him  by  plaintiffs 
and  to  consummate  his  contract,  upon  the  ground  that  the  title  tendered 
was  not  marketable.   It  appears  that  on  April  24,  1852,  one  Ezeldel 
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Langdon  conveyed  16  acres  of  land,  including  the  premises  in  question, 
to  his  son  Jesse  Langdon ;  the  deed  being  properly  recorded  on  May 
3,  1852.  The  grantor's  wife  did  not  unite  with  him  in  the  execution 
of  this  deed,  and  this  postponed  possession  on  the  part  of  the  grantee 
until  the  death  of  the  grantor,  which  occurred  the  same  year.  From 
the  time  of  the  record  of  said  deed  down  to  the  time  of  die  tender  of 
the  deed  by  plaintiffs  to  the  defendant  the  record  title  is  conceded  to  be 
complete  and  perfect.  There  is  no  record  pTooi  or  documentary  evi- 
dence of  the  rightful  ownership  of  the  premises  in  question  by  Ezefciel 
Langdon,  and  no  evidence  conclusively  establishing  his  right  or  abili- 
ty to  give  a  good  title  to  said  premises.  The  plaintiifs  succeeded  to 
the  title  of  Langdon  by  acquiring  title  to  the  property  through  two 
deeds — each  conveying  a  different  parcel — the  first  being  executed  on 
November  27,  1886,  and  Uie  second  on  Au^st  2fi,  1890,  eadi  being 
dulv  recorded  within  a  month  after  its  execution. 

Several  affidavits  of  aged  persons,  who  were  personally  acquainted 
with  Ezekiel  Langdon  and  his  son  Jesse  in  their  lifetime,  and  had  re- 
sided in  the  immediate  vicinity  of  the  premises  and  been  familiar  with 
them  their  entire  life,  were  submitted  to  the  defendant  at  the  time  of 
tendering  the  deed,  from  which  it  appears  that  the  premises  came  into 
the  possession  of  Ezekiel  Langdon  by  purchase,  and  that  he  had  re- 
sided upon  and  been  in  the  undisputed  and  undisturbed  possession  of 
them  for  some  30  or  25  years  before  he  conveyed  them  to  his  son  Jesse ; 
that  the  htter  went  into  possession  under  the  deed  from  his  father, 
and  remained  in  the  occupancy  and  possession,  undisturbed  and  un- 
disputed, thereof  from  the  time  of  his  father's  death  in  1852  until  he 
conveyed  them  to  William  Davison — the  plaintiff's  grantor — in  1869; 
and  that  the  affiants  never  heard  the  title  of  Ezekiel  Langdon  or  any 
of  the  succeeding  grantees  to  said  premises,  or  any  portion  thereof, 
questioned.  One  of  the  persons  making  such  affidavits  was  a  grand- 
son of  Ezekiel,  89  years  of  age,  and  one  the  widow  of  Jesse  Langdon, 
the  grantee  of  Ezekiel.  There  has  been  a  perfect  record  title  to  the 
premises  in  the  plaintiffs,  their  grantor,  Davison,  and  his  grantor,  Jesse 
Langdon,  under  which  they  have  occupied  and  been  in  the  undisturbed 
and  undisputed  possession  of  the  premises  for  more  than  50  years  prior 
to  the  time  the  deed  of  plaintiffs  was  tendered,  and  during  that  entire 
period  of  time,  and  during  the  occupancy  and  possession  of  Ezekiel 
Langdon,  some  20  or  25  years  more,  no  person  has  made  any  claim 
of  ownership  or  right  of  possession  to  the  premises,  other  than  those 
from  whom  the  plaintiffs  derive  their  title.  A  valid  title  by  adverse 
possession  is  established,  and  this  brings  the  case  within  the  rule  de* 
dared  in  Freedman  v.  Oppenheim,  187  N.  Y.  101,  79  N.  E.  841,  116 
Am.  St.  Rep".  595,  in  which  the  case  of  Simis  v.  McElroy,  160  N.  Y. 
166,  54  N.  E.  674,  73  Am.  St.  Rep.  673,  relied  upon  by  the  defendant,  is 
clearly  explained  and  distinguished,  and  in  which  Judge  O'Brien,  who 
wrote  for  the  court  in  the  latter  case,  concurs  with  his  associates. 

The  contention  based  upon  the  .fact  that  the  wife  of  Ezekiel  Langdon 
did  not  unite  with  her  husband  in  the  conveyance  to  the  son  Jesse  is 
without  force,  because  it  appears  that  she  is  long  since  deceased.  The 
plaintiffs  are  entitled  to  judgment  decreeing  the  specific  performance 
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by  the  defendant  of  his  contract  for  the  purchase  of  the  premises,  with 
costs. 

Let  judgment  be  entered  accordingly. 

Judgment  for  tbe  plalntlffB  on  BubmlBslon  of  controT«isjr,  wltb  costs.  All 


(Sapreme  Court,  Appellate  Division,  Second  Department    October  16,  1908.) 

1.  Pleading— iBauBS—Pnoor. 

AVhere,  In  an  action  agalost  a  city  for  wrongful  death,  the  complaint 
alleged  the  filing  of  notice  of  intention  to  sue,  as  required  by  LawB  1886, 
p.  801.  c.  572,  which  allegation  was  uot  denied,  the  filing  of  such  notice  was 
not  In  Issue. 

fEd.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  89,  Pleading,  H  270- 
275.] 

2.  MUNICIFAXi  COBFOSATtONS— DENIAI.  OF  KHOWLEDQK  OB  INFOBUATION. 

Where,  In  an  action  agnlnst  a  dty,  the  complaint  alleged  the  filing  of 
notice  of  Intent  to  sue,  the  city  would  be  presumed  to  have  knowledge 
whether  It  was  filed  or  not,  so  that  Its  denial  of  knowledge  or  Information 
BOfilclait  to  form  a  belief  as  to  snch  allegation  was  frlTOlons. 

Appeal  frwn  Trial  Term,  Richmond  County,r 

Action  by  Mary  C.  Bogart,  as  administratrix  of  John  Bogart,  de- 
ceased, against  the  city  of  New  York,  to  recover  damages  for  the 
death  of  plaintiif's  intestate  by  defendant's  alleged  negligence.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Reversed. 

Argued  before  WOODWARD,  HOOKER,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Frank  J.  Dupignac,  for  appellant. 

Theodore  Connoly  (Thomas  F.  Noonan,  on  the  brief),  for  re- 
spondent 

GAYNOR,  J.  The  complaint  was  dismissed  on  the  trial  on  the 
ground  that  the  plaintiff  had  failed  to  prove  that  she  had  6Ied  with  the 
corporation  counsel  notice  of  intention  to  commence  the  action  as  re- 
quired by  chapter  572,  p.  801,  of  the  Laws  of  1886.  There  was  no 
such  issue.  It  was  alleged  in  the  28th  subdivision  of  the  amended 
complaint  that  such  notice  had  been  filed.  There  was  no  denial  of  this 
in  the  answer.  The  denial  that  the  defendant  "has  any  knowledge  or 
mformation  sufficient  to  form  a  belief  as  to  any  of  the  allegations  in 
said  amended  complaint,"  except,  etc.,  was  not  a  denial  of  it.  It  was  a 
frivolous  denial  in  respect  of  it.  If  the  notice  was  filed  it  was  in  a  pub- 
lic office  of  the  city,  and  the  city  is  therefore  presumed  to  have  knowl- 
edge whether  it  was  filed  or  not.  In  such  a  case  such  a  denial  is  not 
permissible.  Rochkind  v.  Perlman,  123  App.  Div.  808,  108  N.  Y. 
Supp.  234,  1151 ;  Purdy  v.  City  of  New  York,  126  App.  Div.  320, 110 
N.  Y.  Supp.  822 ;  City  of  New  York  v.  Matthews,  180  N.  Y.  41,  72 
N.  E.  629. 

The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  granted;  costs  to  aibtde  the  erent  All 
concur. 


concur. 
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CBESCO  REALTY  GO.  T.  CLARK  et  aL 

(Sniireme  Court,  Ai^IIate  Dirlslmi,  Second  Department   October  1&  19Cf  • 

1.  MoKTGAGM  —  Default  in  Payment  op  Interest  —  Election  to  Declui 

Pbincipal  Due— Mobtoaoe  Asbiqned  as  Collateral  SECURrrr. 

An  election  to  treat  the  principal  of  a  mortgage  asslgoed  as  col^ater- 
aecurltj  as  due  for  nonpayment  of  interest,  cannot  be  made  by  tbe  assignor 
alraie ;  but  tbe  assignee  must  Join  with  bibn,  as  assignor  and  uOffnt*  vk 
in  eQultjr  Joint  owners. 

2.  Saub— Elbctioit— SuFFicnncr. 

Ai^arance  by  the  receiTers  of  the  assignee  of  a  mortgage  aarigned  ts 
collateral  security  at  the  trial  of  the  foreclosure  salt,  and  oonsnit  to  :1k 
Judgment  prayed  for,  cannot  supply  the  lack  of  an  electl<m  by  the  as- 
signee or  Its  receivers  to  treat  the  principal  as  dne  for  nonpayment  <^  bi- 
tereet,  where  there  was  a  tender  of  the  Interest  befOTe  salt  was  broo^t 
if,  indeed,  It  could  In  the  absence  of  snch  a  tender. 

8.  Save. 

An  election  to  treat  the  principal  of  a  mortgage  as  due  for  nonpiyncnt 
of  interest  must  be  made  affirmatlTely. 
[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  S5,  Mortgages,  }  USA] 
4.  Sun. 

An  election  to  treat  the  principal  of  a  mortgage  as  due  for  nonpeynieit: 
of  interest  may  be  made  before  suit  brought  to  foreclose  or  by  briogm: 
suit — that  is.  In  the  complaint ;  but  the  right  to  maintain  the  suit  de- 
pends on  such  election  being  seasonably  made. 

JEd.  Note.— For  cases  in  point,  see  Cent.  Dig.  toI.  35,  Mortgages,  1 120&.1 

B.  Saub— Tender  or  Interest. 

A  tender  of  the  Interest  on  a  mortgage  Is  in  time,  and  most  be  accepts, 
if  made  before  an  election  to  treat  the  principal  due  for  noDpajmait  of  in- 
terest. 

&  Saub— Eeefinq  Ooon  Tender  of  Interest. 

A  tender  of  the  Interest  on  a  mortgage,  to  be  available  as  a  drfense 
against  foreclosure,  need  not  be  kept  good  by  payment  Into  conrt. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  toL  35,  Mortgages,  I  SST-l 

Appeal  from  Kings  County  Court. 

Action  by  the  Cresco  Realty  Company  against  Edmund  Claric  and 
others  to  foreclose  a  mortgage.  Judgment  for  plaintiff,  and  defendant 
Clark  appeals.  Reversed,  and  new  trial  ordered. 

This  suit  is  by  the  mortgagee  to  foreclose  a  bond  and  mortgage  for  pr:^- 
cipai  and  interest  The  mortgage  was  for  f 11,650,  and  was  assigned  by  tbe 
mortgagee  to  the  Boroui^  Bank  as  secnrlty  for  the  paymoit  of  a  lose  o. 
$6,000.  The  said  bank  was  placed  In  the  hands  ot  receiverB  before  the  coid- 
mencement  of  this  action.  The  complaint  alleges  that  the  interest  whicS 
"became  due  on  November  6,  1907,  was  not  paid,  and  that  after  20  days  t*^ 
elapsed  the  plaintiff  elected  that  the  principal  become  due  and  payable 
nonpayment  of  Interest  as  permitted  by  the  terms  of  the  bond  and  mortjasA 
and  also  that  the  said  receivers  so  elected.  It  also  alleges  that  tbe  plaintiff 
requested  the  said  receivers  to  bring  this  action,  whldi  they  refused  to  d'- 
whereupon  they  were  made  defendants.  No  one  answered  but  the  appei^ant. 
who  Is  tbe  fee  owner.   Other  facts  appear  In  thfe  opinion. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR. 
and  RICH,  JJ. 

John  M.  O'Neill,  for  appellant 
Hedley  V.  Cooke,  for  respondent 
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GAYNOR,  J.  The  appeal  is  on  the  judgment  roll  only.  Although 
the  assignment  was  absolute  on  its  face,  it  was  in  fact  only  as  collateral 
security  for  a  debt  of  $6,000.  If  it  were  an  absolute  assignment,  the 
election  to  treat  the  principal  as  due  on  the  default  to  pay  interest,  as 
the  terms  of  the  bond  and  mortgage  permitted  (and  also  the  suit  to 
foreclose)  would  of  course  have  to  be  by  the  assignee,  but  being  an 
assignment  only  pro  tanto,  the  assignor  and  the  assignee  were  in  equity 
joint  owners  of  the  bond  and  mortgage,  and  the  election  could  not  be 
made  by  the  assignor  alone ;  the  assignee  had  to  join  with  him.  Shaw 
V.  Wellman,  59  Hun,  447,  13  N.  Y.  Supp.  527.  There  is  a  finding  in 
the  regular  findings  that  the  plaintiff  elected,  and  that  the  receivers 
of  the  assignee  "assented  thereto,"  viz.,  assented  to  the  plaintiff's  elec- 
tion. Possibly  an  attempt  might  be  made  to  spell  an  election  by  the  re- 
ceivers out  of  this,  except  for  the  broad,  explicit  and  inconsistent  find- 
ing of  fact  made  at  the  appellant's  request,  that  at  no  time  did  the 
assignee  or  its  receivers  elect  to  deem  the  principal  due  for  failure  to 
pay  the  interest  There  is,  it  is  true,  a  finding  that  the  receivers  ap- 
peared at  the  trial  and  consented  to  the  taking  of  the  judgment  prayed 
for  in  ^e  complaint,  although  tiiey  did  not  answer.  But  tiiis  cannot 
supply  the  lack  of  an  election,  for  there  was  a  tender  here  before  suit 
brought;  if,  indeed,  it  could  in  the  absence  of  such  a  tender.  The 
election  to  deem  the  principal  due  is  an  affirmative  thing  and  has  to  be 
made  in  some  way.  It  may  be  made  before  the  suit  is  brought,  or  by 
C\e  bringing  of  the  suit  itself,  i.  e.,  in  the  complaint.  Hothorn  v.  Louis, 
52  App.  Div.  218,  65  N.  Y.  Supp.  155 ;  Id.,  170  N.  Y.  576,  62  N.  E. 
1096 ;  Pizer  v.  Herzig,  120  App.  Div.  102, 105  N.  Y.  Supp.  38 ;  Cole  v. 
Hinck,  120  App.  Div.  366,  105  N.  Y.  Supp.  407.  The  right  to  main- 
tain the  suit  depends  on  such  election  being  seasonably  made.  Until  it 
is  made,  nothing  is  due  but  the  interest,  and  therefore  a  tender  of  the 
interest  is  in  time  and  must  be  accepted.  The  answer  pleads  a  tender 
of  the  interest  to  the  assignee,  and  there  is  a  finding  of  fact,  made  at 
the  appellant's  request,  that  before  the  action  was  begun  against  him 
he  "duly  tendered"  to  the  receivers  the  amount  of  the  interest  due. 
No  election  having  been  made  by  the  assignee  or  its  receivers,  the 
tender  was  good  and  barred  their  right  thereafter  to  elect  that  the 
principal  become  due  for  nonpayment  of  interest.  The  lien  of  the 
mortgage  for  the  amount  of  such  interest  was  discharged  by  such  ten- 
der and  refusal,  and  to  be  available  as  a  defence  against  foreclosure  the 
tender  did  not  have  to  be  kept  good  by  pa)Tnent  into  court.  Kortright 
V.  Cady,  21  N.  Y.  343,  78  Am.  Dec.  145;  Cass  v.  Higenbotam,  100 
N.  Y.  248,  3  N.  E.  189;  Breunich  v.  Wesebnan.  100  N.  Y.  609,  2  N. 
E.  385. 

The  judgment  should  be  reversed. 

Jadgmoit  of  the  Coim^  Court  of  Kings  county  reversed,  and  new  trial  or- 
dered ;  costs  to  abide  tbe  erent.  All  conenr. 
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lotutt  t.  harden  bros.  trucking  CO.  et  al. 


(Supreme  Court,  Appelate  Dlrielon,  Second  Departmoit   October  16,  1908.) 

1.  Plbadiko— Complaint— SnrFiciENCT. 

The  anfflclency  of  a  complaint  In  a  suit  to  determine  the  rights  of  sev- 
eral claimants  to  a  fund,  and  for  an  accounting  as  Incidental  to  the  main 
relief,  cannot  be  tested  as  a  complaint  for  an  accounting. 

2.  E<id:tt— JuBianiorioK— CoNixionHQ  Riqhts— Deivbvinatioii. 

An  assignee  of  the  moneys  due  on  a  subcontractor's  contract  may,  on 
the  completion  of  the  contracts,  maintain  a  suit  against  the  owner,  con- 
tractor, Bnd  mediaulc'B  lien  claimants  to  det^mlne  the  rights  of  the 
parties  In  the  fund  due  from  the  owner  to  tbe  contractor  and  from  the 
omtractor  to  the  rabcontractom,  and  he  need  not  await  the  tffUiginf  of  a 
suit  to  enforce  the  Uou. 


Where  a  contractor  submits  to  a  suit  In  equity  by  an  assignee  of  the 
money  due  under  a  subcontractor's  contract,  mechanic's  lien  clalmaDts, 
though  necessary  parties,  cannot  object  to  the  suit  being  bronSht  In  equi- 
ty, for  their  liens  can  only  be  adjudicated  In  eqalt7> 

Appeal  from  Special  Term,  Kings  County. 

Action  by  George  E.  Ix>vett  against  the  Harden  Bros.  Trucking 
Ccmipany  and  others  From  an  interlocutory  judgment  overruling  a 
demurrer  to  the  complaint,  the  above-named  defendant  appeals.  Af- 
firmed. 

Argued  before  WOODWARD,  HOOKER.  GAYNOR,  RICH,  and 
MILLER,  JJ. 

G.  H.  D.  Foster,  for  appellant 
William  H.  Good,  for  respondents. 

GAYNOR,  J.  The  sufficiency  of  the  complaint  cannot  be  tested  as 
one  for  an  accounting.  This  is  not  a  suit  for  an  accounting,  but  to 
determine  the  rights  of  several  claimants  to  a  fund;  the  accounting 
prayed  for  being  only  incidental  to  the  giving  of  the  main  relief 
sought.  Cooper  &  Evans  contracted  with  the  city  to  furnish  certain 
material  and  do  certain  work.  They  subcontracted  for  a  part  thereof 
with  Dunseath  Bros.,  and  the  latter,  for  advances  made  by  the  plain- 
tiff to  them,  assigned  to  him  all  moneys  due  or  to  grow  due  on  their 
contract  as  collateral  security.  The  said  contracts  have  both  been 
completed,  and  there  is  money  due  from  the  city  to  the  said  contractors 
and  from  them  to  their  said  subcontractors.  Several  m^anics' 
liens  have  been  filed  against  the  fund  by  corporations  and  persons  who 
did  work  for  or  furnished  materials  to  the  said  subcontractors.  This 
suit  is  brought  to  have  such  liens  declared  subsequent  and  subordinate 
to  the  plaintiff's  rights  under  the  said  assignment  of  the  fund  to  him, 
and  to  have  it  paid  to  him  to  the  extent  of  his  advances.  The  city,  the 
contractors,  the  said  subcontractors  and  the  said  lienors,  are  made  de- 
fendants. One  of  these  lienors,  a  corporation,  demurred  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  appeals  from  the  interlocutofy  jud^^ent  over- 
ruling the  demurrer. 

Was  the  plaintiff  obliged  to  await  the  possible  bringing  of  a  suit  to 
foreclose  the  liens  during  the  period  limited  by  statute  therefor,  or  was 
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he  entitled  to  bring  this  suit  at  once  to  have  the  rights  of  all  claimants 
to  the  fund  determined  ?  If  the  plaintiff  should  bring  a  common  law 

action  against  the  said  contractors  for  the  amount  due  him,  they  would 
have  the  right  to  interplead  the  lienors,  and  thus  turn  the  action  into 
one  in  equity,  and  the  city  if  sued  could  do  the  same  thing;  and  from 
this  it  follows  that  the  plaintiff  may  bring  such  a  suit  at  the  outset. 
Deering  v.  Schreyer,  171  N.  Y.  451,  64  N.  E.  179.  And  if  the  amount 
due  the  plaintiff  should  be  less  than  the  amount  due  from  the  con- 
tractors to  his  assignors — ^in  other  words  if  they  have  assigned  only 
part  of  their  claim  to  him — ^his  way  of  collecting  it  is  not  by  a  common- 
law  suit  (the  rule  against  splitting  claims  or  causes  of  action  being  in 
the  way),  but  by  a  suit  in  equity,  making  both  his  assignors  and  their 
said  debtors  defendants ;  and  there  would  be  no  reason  for  not  making 
the  lienors  or  any  other  persons  interested  defendants  also.  Chambers 
V.  Lancaster,  160  N.  Y.  342,  64  N.  E.  707. 

Moreover,  this  lienor  caiuiot  plead  for  the  contractors,  but  only  for 
itself.  If  the  contractors  are  content  to  litigate  in  equity  under  this 
complaint,  the  lienors  are  necessary  parries,  and  cannot  object  to 
a  court  of  equity,  for  their  liens  can  be  adjudicated  upon  nowhere  else. 
If  the  contractors  had  the  right  to  insist  on  being  sued  at  common 
law,  they  could  nevertheless  submit  to  equity,  and  it  is  not  for  the 
lienors,  who  must  get  into  a  court  of  equity  anyhow,  to  object 

The  judgment  should  be  affirmed. 

Interlocutory  judgment  affirmed,  with  costs.  All  concnr. 


8T0EBB  T.  HANOTER  FIRE  IMS.  CO.  OF  NEW  TORS.  ■ 

(Supreme  Court,  Appellate  DtTlsion,  Second  Department   October  16,  1908.) 

InBUUKOB— PiEB  Insubahce—Fboops  or  Loss— Waives. 

Inanred,  In  a  flre  policy  providing  as  a  condition  precedent  to  main- 
taining an  action  thereon  that  he  shall  file  proofs  of  loss,  who  falls  to  file 
them  and  does  not  show  a  waiver  of  the  condition,  cannot  recover. 

lEd.  Note. — ^For  cases  In  point,  see  Cent.  Dig.  vol.  28,  Insurance,  SS 
1323-1338.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fifth  Dis- 
trict 

Action  by  Herman  A.  Stoebe  against  the  Hanover  Fire  Insurance 
Company  of  New  York.  From  a  judgment  of  the  Municipal  Court 
of  the  City  of  New  York  in  favor  of  the  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 


Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Robert  J.  Fox  (Frederic  C.  Pitcher,  on  the  brief),  for  appellant. 
Edwin  F.  Valentine,  for  respondent. 

RICH,  J,  The  plaintiff  has  recovered  in  an  action  upon  a  policy 
of  insurance  for  losses  sustained  by  fire.  The  policy  provides,  as  a 
condition  precedent  to  maintaining  the  action,  that  the  insured  should, 
within  60  days  after  the  fire  occurred,  file  with  the  company  sworn 
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proofs  of  loss.  It  is  conceded  that  such  proofs  were  not  filed,  and 
the  respondent's  ccxitention  to  support  the  judgment  rests  upon  the 
conduct  of  one  of  the  defendant's  adjusters  and  his  conversations  with 
him,  which  it  is  claimed  establishes  a  waiver  of  the  requirement  of  the 
policy  to  file  such  proof  of  loss. 

The  evidence  does  not  support  this  contention  and  the  judgment 
must  be  reversed,  and  a  new  trial  ordered;  costs  to  abide  the  event. 
All  concur. 


<128  App.  Div.  127.) 

MAT  T.  CHAELOUIS  et  al. 

(Supreme  Oonrt^  Ai^Ilate  Division,  Second  Department   October  16,  1908.) 

MoNBT  Sktt— Actions— FziiADiNo—Sunriomror. 

The  complaint  In  an  action  to  recover  money  loaned  to  a  corporation  at 
the  request  of  defendants,  under  an  agreement  executed  hy  subscribers.  In- 
cluding defendants,  and  on  the  promises  therein  contained,  made  In  rlew 
of  the  loan,  and  which  authorized  the  procurement  of  the  loan  on  the 
faith  of  such  agreement,  was  not  bad  for  falling  to  allege  any  precedent 
Judgment  against  the  corporation,  ot  any  idea  of  ezcnae  for  not  obtaining 
such  Judgment. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Moses  May  against  Jean  I.  Charlouis  and  another.  From 
an  interlocutory  judgment  overruling  their  demurrer  to  plaintiff's 
amended  complaint,  defendants  appeal.  Affirmed,  with  leave  to  plead 
over  on  payment  of  costs. 

Argued  before  WOODWARD,  TENKS,  HOOKER.  GAYNOR, 
and  MILLER,  JJ. 

Archibald  R.  Watson,  for  appellants. 

Sidney  Lowenthal  and  Ira  Leo  Bamberger,  for  respondent 

JENKS,  J.  If  this  action  was  to  enforce  the  subscriptions  of  the 
defendants  to  the  stock  of  the  corporation,  the  demurrer  would  be 
good,  because  it' appears  that  section  41  of  the  stock  corporation  law 
(Laws  1892,  c.  688,  p.  1835),  which  requires  that  each  subscriber 
should  pay  in  cash  at  time  of  subscription  10  per  cent,  of  his  subscrip- 
tion, was  not  complied  with.  Hapgoods  v.  Lusch,  123  App.  Div.  23, 
107  N.  Y.  Supp.  331,  and  cases  cited.  But  the  plaintiff  complains  that 
the  loan  to  th<  corporation  was  made  at  the  request  of  the  defendants, 
upon  the  security  and  faith  of  the  agreement  executed  by  subscribers, 
including  these  defendants,  and  upon  the  promises  therein  contained, 
which  were  made  in  express  contemplation  of  the  loan,  and  which 
authorized  the  procurement  of  the  loan  upon  the  faith  of  such  agree- 
ment. In  view  of  these  allegations,  I  think  that  the  complaint  can  be 
upheld  under  the  judgment  in  Knickerbocker  Trust  Co.  v.  Hard,  67 
App.  Div.  463,  73  N.  Y.  Supp.  979,  I  think  that  the  complaint  is  not 
bad,  in  that  it  does  not  contain  any  allegation  of  a  precedent  judg- 
ment against  the  corporation,  or  any  plea  of  excuse  for  not  obtaining 
such  a  judgment.  The  reason  is  that  the  plaintiff  does  not  plead  a 
liability  which  merely  presents  the  corporation  as  the  "primary  debt- 
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or"  and  the  defendants  as  "ultimate  and  subsidiary"  debtors,  to  use 
the  expressions  of  the  court  in  Handy  v.  Draper,  89  N,  Y.  335. 

The  interlocutory  judgment  is  affirmed,  with  coste,  with 'leave  to 
plead  over  on  the  payment  of  costs.  All  concur. 


(Snpreme  Court,  Special  Term,  Erie  Ooonty.  October,  1008.) 

].  CtannwAL  i<aw— Inspection  op  Oband  Jubt  Minutes. 

Inspectlcm  of  the  mlnutee  of  the  grand  Jury  can  never  be  had  as  a  mat- 
ter of  right,  and  does  not  depend  on  whethn  or  not  a  prellmlnary  ex- 
amination has  been  had. 


[Ed.  Note.^For  caaes  In  point,  see  Cent  "Dig.  voL  X4.  Criminal  Law,  | 
148L3 


The  sole  purpose  for  which  an  Inspection  of  the  minutes  of  the  grand 
Jory  can  be  granted  la  to  enable  accused  to  move  to  set  aside  the  Indict- 
ment for  reasons  specified  In  Code  Cr.  Proc.  I  318,  or  where  his  constltn- 
tlonal  rights  have  been  Invaded. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  voL  14,  Criminal  Law,  f 
14S1.1 

8.  IiTOKmiEnT  Aim  Intobuation— IteiTZNo  Asm  iNDionmiT— Obounds— In- 

SUTFICIEOT  or  BVIDBNOE. 

To  give  accused  a  constitutional  right  to  move  to  dismiss  the  Indict- 
ment for  the  insufficiency  of  the  legal  evidence.  It  must  ai^tear  that  the 
legal  evidence  received  by  the  grand  Jury  was  Insnffident^  or  that  Illegal 
evidence  was  the  sole  basis  for  the  Indictment 

4.  SaUE— PSESmcFTIONS. 

The  presumption  la  that  an  Indictment  was  properly  found  and  on  legal 
and  sufficient  evidence. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  27,  Indictment  and 
iDformatlon,  S  66.] 

6.  CaniiNAi.  Law—Inspection  of  Qband  Just  MiNUTEa— Grounds. 

Where,  ou  a  motion  for  an  Inspection  of  the  minutes  of  the  grand  Jury 
on  the  ground  that  an  inspection  ml^t  disclose  that  accused's  constitu- 
tional rights  were  Invaded,  in  that  he  was  compelled  to  be  a  witness 
against  himself  before  the  magistrate  and  that  such  evidence  was  used 
before  the  grand  Jury,  It  did  not  appear  that  the  1^1  evidence  received  by 
the  grand  Jury  was  insufficient,  and  the  aflldavlt  of  the  district  attorney 
averred  that  none  of  the  evidence  of  accused  taken  before  the  ma^trate 
was  used  before  the  grand  Jury,  the  motion  must  t>e  denied. 

George  G.  Gassett  was  indicted  for  murder  in  the  first  deg^e.  On 
motion  for  permission  to  inspect  the  minutes  of  the  grand  jury.  Mo- 
tion denied. 


Burt  G.  Stockwell,  for  the  motion. 
Fred  M.  Ackerson,  Dist.  Atty.,  opposed. 

POUND,  J.  It  seems  to  be  the  well-settled  rule  in  this  state  that 
inspection  of  the  minutes  of  the  grand  jury  can  never  be  had  as  a 
matter  of  right  and  does  not  depend  upon  whether  or  not  a  preliminary 
examination  has  been  had.  People  v.  Steinhardt,  47  Misc.  Rep.  252, 
93  N.  Y.  Supp.  1026;  Matter  of  Montgomery,  126  App.  Div.  73,  110 
N.  Y.  Supp.  793.   The  sole  purpose  for  which  an  inspection  of  the 
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minutes  can  be  granted  is  to  enable  defendant  to  make  a  motum  to  set 
aside  the  indictment  for  reasons  stated  in  Code  Cr.  Proc.  §  313,  or 
where  his  constitutional  rights  have  been  invaded.  People  v.  Glen,  173 
N.  Y.  395,  66  N.  E.  112. 

This  motion  is  made  on  the  ground  that  an  inspection  of  the  mimr.es 
may  disclose  that  defendant's  constitutional  rights  have  been  invaded, 
in  that  he  had  been  illegally  compelled  to  be  a  witness  against  himself 
before  the  magistrate,  and  that  it  is  thought  that  such  evidence  was 
used  before  the  grand  jury.  It  is  not  indicated  on  this  applicatioo 
that  the  legal  evidence  received  by  the  grand  jury  was  insiJfident  to 
support  the  indictment,  or  that  illc^l  evidence  is  the  sole  basis  for  tiie 
indictment.  This  must  appear,  in  order  to  give  the  person  indicted 
a  constitutional  right  to  make  a  motion  to  dismiss.  People  v.  Sexton, 
187  N.  Y.  495,  80  N.  E.  396,  116  Am.  St.  Rep.  621. 

The  presumption  is  that  the  indictment  was  properly  found  and  upon 
legal  and  sufficient  evidence.  People  v.  Glaser  (Sup.)  113  N.  Y. 
Supp.  321.  No  proof  is  presented  here  to  overturn  such  presumption. 
Defendant  was  not  compelled  to  testify  before  the  grand  jury.  The 
affidavit  of  the  district  attorney  avers  that  none  of  the  evidence  of  de- 
fendant, taken  cwi  the  John  Doe  proceedings  before  the  magistrate, 
was  used  before  the  grand  jury.  As  Justice  Kenefick  says,  in  the 
Steinhardt  Case,  supra,  the  privilege  is  extraordinary,  should  be  con- 
fined within  narrow  bounds,  and  should  only  be  accorded  in  exception- 
al cases.  In  his  reasoning  I  fully  concur,  although  I  am  aware  that 
opinions  and  rulings  not  in  harmony  therewith  may  be  found. 

Motion  denied. 


(Supreme  Court,  Appellate  DItIbIod,  Second  Department   October  16,  1906.) 

NCOUOKNCB— DANOEROUS  PSKinBES— PBBSnHFTIOllS. 

In  the  absence  of  evidence,  It  will  be  presumed  that  an  owner  of  t  lot 
erected  a  buildloK  thei'eon  and  a  temporary  fence  along  the  Inner  line  of 
the  sidewalk,  rendering  htm  liable  for /Injuries  to  a  pedestrian  by  the  ffiw* 
falling  OD  him  because  it  was  Insecurely  fastened. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  John  Masai  against  Ignace  Tarrnowski  and  another. 
From  a  judgment  for  defendants,  entered  on  a  dismissal  of  the  com- 
plaint at  the  close  of  tiie  trial,  plaintiff  appeals.  Reversed  as  to  de- 
fendant Joseph  Tomanek,  and  affirmed  as  to  defendant  Ignace  Tarr- 
nowski. 

The  evidence  showed  that  a  building  was  in  the  course  of  erection 
on  the  lot  of  the  defendant  Tomanek;  that  in  front  of  the  building, 
and  along  the  inner  line  of  the  sidewalk,  a  close  temporary  board 
fence  or  shield  to  the  front  of  the  building  was  erected ;  that  it  «2S 
14  feet  high ;  that  as  the  plaintiff  was  passing  on  the  sidewalk  it  feQ 
over  on  him ;  that  it  was  held  upright  by  cleats  fastened  to  the  said 
fence  and  the  building ;  that  they  were  weak  and  insufficient,  and  gave 
way  from  the  wind  that  was  blowing. 


(128  App.  Dlv.  159.) 
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Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 

and  RICH,  JJ. 

I.  Henry  Harris,  for  appellant. 
John  M.  Zum,  for  respondents. 

GAYNOR,  J.  There  seems  to  be  no  reason  for  the  dismissal  in  the 
case  of  the  defendant  Tomanek,  the  owner  of  the  property.  In  the 
absence  of  any  evidence  on  that  head,  the  presumption  was  that  he 
was  doing  the  work  on  his  property,  and  erected  the  fence  or  shield 
in  front  of  it,  which,  if  so  unsafely  fastened  as  to  be  likely  to  fall  into 
the  street,  was  a  nuisance.  Vincett  v.  Cook,  4  Hun,  318.  The  other  de- 
fendant was  in  no  way  connected  with  the  property  or  the  work  upon  it. 

The  judgment  should  be  reversed  in  respect  of  the  defendant  Toma- 
nek, and  affirmed  as  to  the  other  defendant. 

Jodgment  rerersed,  and  new  trial  granted,  costs  to  abide  the  event,  as  to 
tbe  defendant  Tomanek.  Jndi^nt  affirmed,  as  to  tbe  defendant  Tarmowskl, 
iritb  costs.  Order  appealed  from  affirmed.  All  concnr. 


^128  App.  Dlv.  208.) 

In  re  B.  R.  STROXG  00. 

(Supreme  Conrt,  ^qiiellate  Division,  Second  Department   October  16,  1908.) 

CosroRATioKB— Dissolution— Notice  to  attobnkt  Oknebal— Waivee. 

Under  Laws  1883,  p.  659,  c.  S78,  |  8,  providing  that  a  copy  of  all  mo- 
tions and  of  any  other  application,  together  with  a  copy  of  the  order  pro- 
posed in  any  proceeding  for  the  dissolution  of  a  corporation,  shall  be 
served  on  the  Attorney  General,  and  no  order  granted  Bhall  vary  from  the 
relief  specified  In  the  copy  of  such  order,  unless  the  Attorney  General  ap- 
pears, etc.,  tbe  Attorney  General,  though  he  may  waive  service  of  the 
papers  before  the  hearing  of  the  motion,  has  no  authority  to  validate  an 
order  t>y  snbsequently  appearing,  and  admitting  due  service,  and  signing 
valvers  antedating  the  order. 

A[^)eal  from  Special  Term. 

In  the  matter  of  the  application  for  the  voluntary  dissolution  of  die 
£.  R.  Strong  Company. '  From  an  order  denying  a  motion  to  vacate  an 
order  requiring  all  persons  interested  to  show  cause,  before  a  referee 
named,  why  the  corporation  should  not  be  dissolved,  on  the  ground  of 
the  failure  to  give  to  the  Attorney  General  notice  of  the  application 
for  the  order,  the  party  aggrieved  appeals.  Reversed. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER. JJ. 

Paul  Armitage,  for  appellant 
Hugo  Hirsh,  for  respondent. 

RICH,  J.  Section  8»  c.  378,  p.  559,  of  the  Laws  of  1883,  provides 
that: 

"k  copy  of  all  motions  and  all  motion  papers,  and  a  copy  of  any  ottier  ap- 
plication to  the  court,  together  with  a  copy  of  the  order  or  judgment  to  be 
proposed  thereon  to  the  court,  In  every  action  or  proceeding  now  pending  for 
the  dlnsolntlon  of  a  corporation  or  a  distribution  of  Its  assets,  or  which  shall 
liereafter  be  commenced  for  such  purpose,  stiall,  in  all  cases,  be  served  on  the 
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Attorney  General,  In  the  same  manner  as  prorided  by  law  for  tbe  service  of 
papers  on  attorneys  who  have  appeared  in  actions,  whether  the  applications  bat 
for  this  law  would  be  ex  parte  or  upon  notice,  and  no  order  or  Judgment  grant- 
ed shall  vary  in  any  material  respect  from  the  relief  specified  in  such  copy  or 
order,  unless  the  Attorney  General  shall  appear  on  the  return  day  and  have 
been  heard  in  relation  thereto ;  and  any  ordra  or  Judgment  granted  In  any  ac- 
tion or  proceeding  aforesaid,  without  Buch  service  d  such  papers  upon  the 
Attorney  General,  sball  be  void.  •  •  •  " 

In  discussing  the  section  under  consideration  in  People  v.  Seneca 
Lake  Grape  &  Wine  Co.,  52  Hun,  174,  180,  5  N.  Y.  Supp.  136,  139, 

Justice  Barker  said : 

"The  purpose  of  the  statute  Is  to  require  notice  to  be  given  to  the  Attorney 
General  of  the  time  and  place  when  the  petition  will  be  presented  to  the  courts 
that  be  may  be  preset  and  be  heard  upon  the  initiatory  application,  as  well 
as  all  the  other  proceedings  to  be  had  in  the  matt^*,  and,  unless  service  of  sntA 
notice  is  waived,  the  court  has  no  Jurisdiction  to  entertain  the  proceeding, 
and,  as  the  statute  has  declared,  the  order  is  void." 

No  notice  of  the  application  for  the  show-cause  order,  or  of  any 
of  the  subsequent  proceedings,  was  given  to  the  Attorney  General.  It 
appears,  however,  that  subsequent  to  the  entry  of  the  show-cause  order, 
and  after  the  motion  was  made  in  this  proceeding,  the  Attorney  Gen- 
eral admitted  due  and  timely  service  of  the  notice  of  motion  and  sign- 
ed waivers  antedating  the  order.  The  date  is  unimportant  The  ques- 
tion is :  Had  the  Attorney  General  the  power  to  validate  the  proceed- 
ing? It  is  undoubtedly  true  that  he  might  have  conferred  jurisdiction 
by  waiving  service  of  the  papers  before  the  motion  was  brought  on  for 
hearing ;  but  this  was  not  done,  and  I  am  of  the  opinion  that  he  was 
without  authority  to  validate  the  order  by  appearing  after  it  had  been 
made,  and  that  the  court  was  without  jurisdiction  to  entertain  the 
proceeding,  and  that  the  order  made  therein  and  proceedings  there- 
under were  void.  The  order  was  binding  upon  no  erne,  it  was  an  abso- 
lute nullity,  and  there  is  no  power  in  the  Attorney  General  to  vali- 
date it. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
motion  granted.   All  concur. 


(Supreme  Court,  Appellate  Dlvlsiffli,  Second  D^artment   October  1^  IMS.) 

Appeal  from  Special  Term. 

In  the  matter  of  the  application  for  a  voluntary  dissolution  of  the  B.  R. 
Strong  Company.  From  an  order  granted  in  the  proceedings,  the  aggrieved 
party  appeals.  Reversed. 

Argued  before  JENKS,  HOOKER.  QAYNOR,  RICH,  and  ISUSMR,  3J. 

PEOt  OURIAH.  Order  reversed,  with  $10  costs  and  disbunements,  vpoa 
the  autborltj  <tf  In  re  Strong  (appeal  1,  decided  herewith)  112  N.  Y. 
Supp.  567. 


In  re  n.  R.  STRONG  CO. 
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(128  App.  Dir.  381.) 


DEHOnST  T.  LEWIS. 


(Sopreme  Oonrt,  Appelate  Division,  Second  Department  October  16,  190&) 

1.  Bills  and  Noma  —  Checks  —  Pbeskhticekt  fob  Patubnt— "BsAsonABLS 

tna." 

Under  Negotiable  InstromratB  Law  O^vra  1807,  p.  7S6,  c.  612)  S  322.  re- 
'  quiring  presentment  of  checks  for  payiuent  within  a  reasonable  time, 
where  a  checli  drawn  on  October  11,  1907,  waB  received  throngh  the  mall 
on  October  12th,  a  "reasonable  time"  for  presentation  expired  at  the  close 
of  business  on  October  18th,  onder  the  g^eral  rule  that  a  reasonable  time 
for  presentation  of  a  check  ends  with  the  next  day  after  It  la  dated. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  toI.  7.  Bills  and  Notes,  H 
1001-1103.] 

2.  Saies— Indobsxhxnt. 

That  the  payee  of  a  check  Indorsed  it  to  a  third  person  did  not  extend 
the  reasonable  time  for  presentment  for  payment  as  between  draww  and 
payee. 

8.  Patuent— BuBDsn  or  Psoor. 

Wbere,  In  an  action  on  a  pre-existing  debt,  defendant  pleaded  payment 
by  a  check  which  was  not  presented  for  paymmt  imtil  after  the  closing 
of  the  drawee  bank,  the  burden  was  on  defendant  to  show,  not  only  de- 
livery and  acceptance  of  the  clietft  In  poymrat,  bat  loss  to  liim  tiironi^ 
lacbes  in  presenting  the  check. 

Bnxfi  Airo  Notes— Atmon  on  Check. 

In  an  action  on  a  check,  which  was  unpaid  because  of  the  payee's  fail- 
ure to  present  the  same  within  a  reasonable  time  and  until  after  the 
dosing  of  the  bank,  the  bnrden  Is  on  the  plaintiff  to  show  that  the  drawer 
haa  suffered  no  loss  by  such  lach» 

5.  PaTVZRT— EiTIDENCZ. 

Where,  In  an  action  on  a  pre-existing  debt,  defendant  pleaded  payment 
by  check,  and  showed  delivery  and  acceptance  of  the  check,  and  that  for 
12  days  thereafter  all  his  checks  had  been  paid,  and  he  had  throughout 
such  period  and  up  to  the  closing  of  the  bank,  before  the  check  was  pre- 
sented, soffldent  funds  to  meet  the  same,  be  snfficiratly  established  loss 
by  the  payee's  laches;  It  being  presumed  from  the  closing  of  the  bank, 
in  the  absence  of  oUier  proof,  that  it  was  insolvent,  and  that  its  insolvency 
continued. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  Dis- 
trict. 

Action  by  Louis  Dehoust  against  Samuel  Lewis.  Judgment  for  de- 
fendant, and  plaintiif  appeals.  Affirmed. 


Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

David  Sicgelman,  for  appellant. 
Charles  Burstein,  for  respondent 

JENKS,  J.  This  is  an  appeal  from  a  judgment  of  the  Municipal 
Court  dismissing  the  complaint  on  the  merits.  The  action  is  for  goods 
sold  and  delivered.  The  answer  alleged  delivery  of  a  check  for  the 
full  amount  of  the  claim.  At  the  trial  the  plaintiff  rested  on  the  plead- 
ings. By  admissions  and  undisputed  evidence  the  defendant  showed 
that  he  drew  such  a  check  in  favor  of  the  plaintiff  on  October  11, 
1907,  dated  that  day,  on  the  Borough  Bank,  which  was  received  by 
the  plaintiff  on  the  morning  of  October  12,  1907;  that  the  check  was 
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deposited  by  an  indorsee  in  the  First  National  Bank  on  October  23, 
1907 ;  arid  that  the  parties  and  the  Borough  Bank  reside  in  the  same 
borough  of  the  city  of  New  York.  The  plaintiff  did  not  offer  any 
testimony  in  rebut^,  and  at  the  close  of  tne  case  each  party  moved 
for  judgment 

Section  323  of  the  Negotiable  Instruments  Law  (Laws  1897,  p.  756, 
c.  612)  provides; 

"A  check  must  be  presented  for  payment  within  a  reaaonable  time  aft^  Its 
Issue  or  the  drawer  will  be  discharged  from  liability  thereon  to  the  extent 
of  the  loss  caused  by  the  delay." 

The  court  was  justified  in  the  conclusion  that  the  check  was  not 
presented  within  a  reasonable  time,  for  the  general  rule  in  such  a  case 
as  this  is  that  the  reasonable  time  ends  with  the  next  day  after  the 
date  of  the  check.  Eaton  &  Gilbert  on  Commercial  Paper,  §  167; 
Wood's  Byles  on  Bills,  19 ;  Smith  v.  Janes,  20  Wend.  192,  32  Am. 
Dec.  527,  cited  in  Carroll  v.  Sweet,  128  N.  Y.  19,  22,  27  N.  E.  763, 
13  L.  R.  A.  43.  Even  although  the  check  was  not  received  through 
the  mail  until  October  12th,  nevertheless  the  reasonable  time  for  pres- 
entation would  only  be  extended  until  the  expiry  of  October  13th. 
The  fact  that  the  payee  indorsed  the  check  to  a  third  party  did  not 
extend  the  period  of  reasonable  time,  as  between  the  drawer  of  the 
check  and  the  payee.  Daniel  on  Negotiable  Instruments,  §  1595, 
and  cases  cited ;  Carroll  v.  Sweet,  supra.  The  mere  delay  in  presenta- 
tion of  the  check  for  pa3rment  did  not  dischai^e  the  drawer,  save  to 
the  extent  of  his  loss  caused  by  it.  Section  322,  Negotiable  Instru- 
ments Law;  Carroll  v.  Sweet,  supra;  Eaton  &  Gilbert  on  Commer- 
cial Paper,  §  167,  citing  Story  on  Promissory  Notes,  §  498. 

As  this  action  was  upon  the  pre-existing  debt  for  which  the  check 
was  dehvered,  the  defendant,  pleading  payment,  must  show  delivery, 
acceptance,  and  loss  to  him  through  the  laches  in  presentation  of  the 
check.  Daniel,  Neg.  Inst.  §  1588,  citing  Syracuse,  B.  &  N.  Y.  R.  R. 
Co.  V.  Collins,  3  Lans.  29,  affirmed  57  N.  Y.  641.  The  burden  would 
have  been  upon  the  plaintiff  to  show  that  the  drawer  had  not  suffered 
loss  by  the  laches  if  the  action  had  been  upon  the  check.  Little  v. 
Phenix  Bank,  2  Hill,  425 ;  Daniel,  supra.  I  think,  however,  that  the 
defendant  sustained  the  burden,  because  he  showed  delivery,  accept- 
ance, that  the  bank  closed  its  doors,  but  only  12  days  after  the  receipt 
of  the  check  by  the  payee,  that  all  of  his  other  checks  had  been  paid, 
and  that  he  had  throughout  the  time  intervening  the  drawing  of  the 
check  and  the  closing  of  the  bank,  and  at  its  close,  sufficient  funds 
to  meet  the  check.  The  closing  of  the  doors  of  the  hank,  without  any 
other  circumstances  to  refute  sudi  a  conclusion,  may  well  be  taken 
as  an  act  of  insolvency,  though  such  act  is  not  conclusive.  People  v. 
Oriental  Bank,  124  App.  Div.  741,  109  N.  Y.  Supp.  509.  And  the 
presumption  of  insolvency  continues.  Lawson  on  Presumptive  Evi- 
dence, p.  172,  and  cases  cited.  After  the  evidence  put  in  by  the 
defendant,  it  was  incumbent  upon  the  plaintiff,  if  he  could,  to  meet 
it;  otherwise,  the  defendant's  case  justified  the  judgment  pronounced 
by  the  court  The  check  is,  however,  still  extant,  and  in  the  hands  of 
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&e  plaintiff,  and  may  be  presented  at  any  time  to  the  bank  upon  which 
it  is  drawn. 

The  judgment  is  affinned,  with  costs.  All  concur. 


(128  App.  DlT.  ISSw) 

ERSFELD  T.  EXNER  et  aL 
(Sapreme  Gourt.  Appellate  DlTlBtiHi»  Secfmd  Department   October  16,  IMS.) 

QOBFOBATIONS  —  STOCK— ISSUAHOI  WiTHOITT  G0N8XIinU.X[0ir— RHUDT  OV  SUB- 
SBqUEHT  PUBCHABEB. 

Though  stock  of  a  corporation  la  Issued  without  consideration.  In  viola- 
tion of  Stock  Corporation  Law  (Laws  1892.  p.  183S,  c  688)  |  42,  neither 
the  directors  issuing  It,  nor  the  person  to  whom  it  Is  issued,  on  tUa  snb- 
•equeotly  selling  It,  Is  liable  to  the  purchaser,  merely  because  the  atodc 
was  so  Issued,  while  on  Its  faw  It  purported  to  be  regularly  Issued  stock ; 
but  while  for  any  Injury  to  the  corporation,  and  incidentally  to  such  pur- 
diaser,  from  such  unauthorized  issue,  an  action  may  He  for  the  beneBt  of 
the  corporation,  the  purchaser  has  only  hta  common-law  remedy  against 
his  seller  for  fraud  and  deceit 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  toL  1%  Corporatlima,  H 
4S0,  689-646.] 

Woodward  and  MUler,  J3^  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Fredericic  W.  Ersfeld  against  Paul  J.  Exner  and  others. 
From  a  judgment  dismissing  the  cwnplaint,  plaintiff  appeals.  -  Af- 
firmed. 

Ai^ued  before  WOODWARD,  JENKS.  HOOKER,  GAYNOR, 
and  MILLER.  JJ. 

Jeremiah  J.  Coughlan,  for  appellant. 

Edward  J.  Krug,  Jr.,  for  respondent  Exner. 

George  M.  Madcellar,  for  respcmdents  Ast  and  Hale. 

HOOKER,  J.  This  action  is  to  recover  the  face  value  of  66  shares 
of  the  stock  of  the  Pacific  Street  Hygeia  Ice  CMnpany,  whose  par  value 
is  $100  each,  on  the  theory  that  the  stock  was  actually  issued  by  the 
corporation  to  the  plaintiffs  assignor  of  the  stock  without  any  equiva- 
lent having  been  received  by  the  corporation.  The  defendant  Exner 
was  the  plaintiff's  assignor  of  this  stock.  The  con:^>laint  was  dismissed 
upon  the  pleadings  and  the  plaintiff's  opening. 

The  facts  as  they  developed  are  that,  while  the  three  defendants  were 
the  sole  stockholders,  directors,  and  officers  of  the  corporation,  they 
caused  the  corporation  to  issue  to  themselves  160  shares  of  stock  of  the 
corporation  "for  which  the  said  company  received  no  consideration 
whatever,  either  in  services  performed  for  or  property  or  money  turned 
over  to  said  corporation."  Sixty-six  of  these  shares  the  plaintiff  later 
bought  of  the  defendant  Exner.  Plaintiff's  counsel  stated  in  his 
opening: 

"We  are  now  suing  to  recover  the  par  value  of  those  66  shares  of  Stock,  on 
the  ground  that  they  were  absolutely  worthless,  were  issued  In  defiance  at 
the  law.  and  were  issued  without  any  omsideratlon  whatever." 

tt2  N.Y.S.— 86 
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He  also  stated : 

"We  rely  entirely  npon  the  representation,  contained  on  the  face  of  the 
certificate,  tliat  It  was  prt^wrly  Issued  stock.  We  have  another  snlt  for  false 
representations  at  commm  law.  This  Is  an  attempt  to  rely  entirely  on  the 
face  of  the  certlfleate. 

"The  Court:  This  Is  the  only  representation  you  dalm,  Is  iti 

"Mr.  Tnttle:  That  Is  the  only  one. 

*^e  Oonrt:  I  dont  think  you  have  any  cause  of  actton.** 

And  the  motion  to  dismiss  was  granted. 

It  is  true  that  section  42  of  the  Stock  Corporation  Law  (Laws  1892, 
p.  1835,  c.  688)  provides  that  no  corporation  shall  issue  either  stock 
or  bonds,  except  for  money,  labor  done,  or  property  actually  received 
for  the  use  and  lawful  purpose  of  such  corporation ;  but  nothing  in 
the  act  contained  declares  that  the  stock  itself  is  void  where  it  is  is- 
sued without  such  considerati(m,  or  that  the  directors  issuing  the 
stock,  or  a  vendor  of  the  particular  stock,  is  liable  to  a  subsequent 
holder  thereof  for  a  violation  of  the  provision  of  the  act.  If  the  cor- 
poration itself,  and  incidentally  the  plaintiff,  has  suffered  by  such  un- 
authorized issue,  a  proper  action  doubtless  lies  for  the  benefit  of  the 
whole  a>rporation ;  but  here  the  plaintiff  sues  in  his  individual  capacity. 

Again,  the  plaintiff  probably  has  his  common-law  remedy  against 
his  vendor  for  fraud  and  deceit;  and  in  fact  it  appears  from  the 
record  that  such  an  action  is  actually  pending  and  undetermined.  But 
the  complaint  in  this  case  not  only  talk  far  short  of  setting  forth  sudi 
a  cause  of  action,  but  plaintiffs  counsel  distinctly  disavowed  that  this 
was  such  a  case. 


The  judgment  should  be  aflSrmed,  with  costs.  All  concur,  except 
WOODWARD  and  MILLER,  JJ.,  who  diwent 


(Supreme  Court,  Appellate  Division,  Second  Department   October  1^  1906.) 

^U0T»— CONSinOCnON— COKvaTAKOS  BT  TbUSTEE— AUTBOBITY. 

Where  ttie  wde  surviving  trustee  was  also  the  sole  twnefldary  under 
the  trust  prior  to  the  arrival  of  age  of  c»taln  minors,  he  could  not  con- 
vey a  good  and  perfect  title  to  the  real  estate  Object  to  the  trust;  under  a 
power  in  the  Instrument  ot  trust  authorising  the  trustee  to  sell  any  of 
the  real  propwty. 


Submission  of  controversy,  under  Code  Civ.  Proc.  §§  1279,  1281, 
between  Charles  M.  Weeks,  as  surviving  trustee  under  the  will  of 
George  W.  Weeks,  deceased,  and  Julia  Frankel.  Judgment  for  de- 
fendant. 

Argued  befot«  WOODWARD,  HOOKER,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Burlock  E.  Rabell,  for  plaintiff, 
William  Rosin,  for  defendant. 

RICH,  J.  The  question  presented  is  whether  a  sole  trustee,  who  is 
for  the  time  being  also  the  sole  beneficiary  under  the  will  of  his  de- 
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ceased  father,  can,  during  the  time  he  is  sudi  sole  trustee  and  bene- 
ficiary, convey  and  give  good  title  to  a  parcel  of  land  forming  part 
of  the  trust  estate.  The  plaintiff's  father  died  on  May  24,  1904,  tes- 
tate. His  will,  so  far  as  its  provisicms  are  material  to  the  question 
under  consideration,  devises  all  of  his  real  estate  to  the  plaintiff  and 
one  Michael  J.  Collins,  and  their  successors,  in  trust — 

"to  collect  the  rents,  iBsnes,  profits  and  Income  thereof  and  after  expendlog 
therefrom  such  amounts  as  may  be  deemed  necessary  by  them  In  keeping 
the  said  premlBea  In  good  order  and  repair  and  properly  insured  against  loss 
and  damage  by  fire  and  after  ^  payment  of  all  taxes.  Croton  water  rents, 
charges  and  aBseesmenta  that  may  be  levied  tbereon.  to  pay  the  remainder  of 
such  rents  as  and  when  collected  to  my  son,  Charles  M.  Weeks"— the  plaintiff 
— ^"uutll  my  oldest  grandchild  me  surviving  shall  arrive  at  majority  or  until 
my  said  son  shall  die,  whichever  event  shall  first  occur,  and  thereafter  and 
until  my  oldest  grandchild  me  surviving  shall  arrive  at  the  age  of  twenty-five 
years,  or  shall  die,  whichever  event  shall  first  occur,  to  pay  tiie  remainder  of 
9ucb  rents  as  and  when  collected  to  my  grandchildren  in  equal  shares,  wheth- 
er bom  after  my  death  or  at  any  time  prior  to  the  termination  of  the  trust, 
the  Issue  of  any  granddilld  who  may  have  died  prior  to  the  termination  of 
this  tmst  to  take  the  share  to  which  his  or  her  parent  would  have  been  en- 
titled if  Uvlng.  Upon  ttie  termination  of  this  trust,  I  give,  devise  and  be- 
queath the  said  real  estate  to  my  grandchildren,  share  and  share  alike,"  etc. 

By  the  seventh  subdivision  the  trustees  and  their  successors  were 
authorized  and  empowered —  i 

"In  their  full  discretion  to  sell  any  or  all  of  my  real  or  personal  property  at  pub- 
lic or  private  sale  and  upm  such  terms  as  they  shall  deem  most  advantageous 
and  desirable,  and  to  make,  execute  and  deliver  good  and  snffldent  deeds  and 
other  instruments  to  carry  such  sale  or  sales  into  eflTect,  and  to  invest  and  re- 
invest the  proceeds  tl^ereof  in  such  securities  as  they  shall  j^ntly  agree  upon, 
and  I  direct  that  the  proceeds  thereof  shall  take  the  place  of  the  iwoperty 
sold.**  I 

This  will  was  duly  admitted  to  probate,  and  letters  testamentary  were 
issued  to  Collins  and  the  plaintiff,  both  of  whom  qualified  as  executors 
and  entered  upon  the  discharge  of  their  duties  as  executors  and  trus- 
tees. Collins  died  January  20, 1905,  and  on  March  1, 1906,  the  plaintiff 
as  surviving  executor  duly  accoimted,  and  was  discharged.  Since 
that  time  he  has  acted  as  uie  surviving  trustee  under  said  will.  The 
testator's  oldest  grandchild  will  become  21  years  of  age  on  June 
33,  1913 — at  which  time  the  plaintiff  if  living  will  cease  to  be  a 
beneficiary — and  of  the  age  of  35  years  on  June  23,  1917,  when  the 
trust  will  terminate  and  end.  On  February  13,  1908,  the  plaintiff  and 
one  Louis  Frankel  entered  into  a  contract  in  writing  by  which  the 
former  undertook  and  agreed  to  convey  to  the  latter,  or  his  assigns, 
real  property  which  formed  part  of  the  trust  estate,  and  Frankel  paid 
$1,000  on  the  purchase  price.  Frankel  subsequently  assigned  said  con- 
tract and  all  his  interest  therein  to  the  defendant.  The  defendant  re- 
fused to  accept  a  deed  tendered  by  plaintiff  upon  the  ground  that  he 
could  not  convey  a  good,  marketable,  and  perfect  title  to  said  premises 
under  the  power  of  sale,  for  the  reason  that  the  plaintiff  was  the 
sole  beneficiary  of  the  income  of  the  premises  until  his  oldest  child 
reached  21  years  of  age,  and  was  at  the  time  of  making  the  OHitract, 
and  ever  since  has  been,  the  surviving  trustee  of  the  trusts  created  by 
the  said  will,  and  cannot,  as  such,  exercise  the  discretionary  power  of 
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sale  therein  contained,  but  that  he  should  apply  to  the  court  for  per- 
mission to  make  the  proposed  conveyance. 

The  rule  of  law  that  a  trust  cannot  be  executed  by  a  sole  surviving 
trustee,  who  is  also  a  sole  beneficiary,  without  either  the  appointment 
of  a  trustee  to  fill  the  vacancy  caused  by  the  death  of  the  competent 
trustee  or  the  supervision  of  the  execution  of  the  trust  by  the  Supreme 
0>urt,  is  conceded  by  the  plaintiff ;  but  he  nevertheless  contends  that 
a  surviving  trustee  can  convey  a  good  title.  The  cases  relied  upon  by 
the  plaintiff  are  not  applicable  to  the  facts  disclosed  by  the  record  b^ 
fore  us.  In  Rankine  v.  Metzger,  69  App.  Div.  264,  74  N.  Y.  Supp.  649, 
and  Sweet  v.  Schliemann,  95  App.  Div.  266,  88  N.  Y.  Supp.  916,  the 
acting  trustee  was  not  the  sole  beneficiary.  Woodward  v.  James,  115 
N.  Y.  346,  22  N.  E.  150,  was  determined  upon  the  conclusion  that  the 
widow  trustee  was  not  a  trustee  as  to  her  half  of  the  income  of  the 
trust  estate,  but  took  the  same  by  a  direct  legal  right.  In  Robertson 
V.  DeBrulatour,  111  App.  Div,  883,  901,  98  N.  Y.  Supp.  15,  the  trust 
estate  consisted  of  personal  proper^,  and  the  question  arose  upon  the 
right  of  the  trustee  to  commissions. 

Our  attention  is  directed  to  the  case  of  Doscher  v.  Wyckoff  (de- 
cided at  Special  Term  and  not  yet  oflficially  reported)  113  N.  Y.  Supp. 
655.  In  that  case  it  appeared  that,  while  the  trustee  was  beneficiary 
to  the  extent  of  the  rents  and  income  of  the  realty,  there  was  in  fact 
no  income  arising  therefrom,  and  the  court  held  that  she  was  not 
trustee  and  beneficiary  of  the  same  identical  interest;  while  in  the 
case  at  bar,  aside  from  the  preservation  of  the  property,  the  trust 
was  confined  to  the  collection  and  payment  to  plaintiff  of  the  net  in- 
come of  which  he  was  the  sole  beneficiary  until  his  death  or  such 
time  as  his  oldest  son  reached  the  age  of  21  years.  At  the  time  he 
attempted  to  transfer  a  parcel  of  the  trust  estate  he  was  the  sole  bene- 
ficiary, as  well  as  sole  trustee,  of  the  same  identical  interest.  The 
court  sought  to  distinguish  the  Haendle  Case,  84  App.  Div.  274,  82 
N.  Y.  Supp.  823,  by  the  statement  that  in  the  latter  there  was  no  proof 
that  the  testator  had  any  children,  and,  if  not,  the  widow  was  the 
sole  beneficiary,  as  well  as  trustee;  but  this  was  considered  only  in 
determining  the  validity  of  the  trust,  and  not  as  to  the  legal  status 
of  the  widow,  the  court  saying  that  the  trust  was  to  continue  only  dur- 
ing the  life  of  the  wife,  and  upon  her  death  the  remainder  vested  in 
t!ie  children,  if  the  testator  had  any,  and,  if  not,  in  his  heirs  at  law, 
from  which  it  followed  that  a  valid  trust  for  the  life  of  the  wife  was 
created.  A  rational  presumption  flows,  from  the  fact  that  a  testator 
makes  his  children  his  residuary  legatees,  that  he  has  children,  in 
the  absence  of  evidence  to  the  contrary.  In  addition,  there  was  a 
life  estate  between  Mrs.  Wyckoff  and  the  enjoyment  of  any  income. 
The  testator  does  not  confer  any  power  or  authority  upon  the  survivor 
of  the  two  trustees  named.  He  devises  the  property  to  "my  trustees 
hereinafter  named,  or  to  their  successors."  The  expenditures  au- 
thorized to  be  made  are  such  as  may  be  deemed  necessary  by  "them." 
The  authority  to  sell  is  given  to  "my  executors  and  trustees  and  their 
successors  in  their  full  discretion,"  upon  such  terms  as  "they"  deem 
most  advantageous.  The  avails  of  the  property  sold  is  to  take  the  place 
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of  the  property  itself,  and  is  directed  to  be  invested  in  such  securities 
"as  they  shall  jointly  agree  upon."  It  was  his  intention,  I  think,  to 
provide  that  the  trust  should  not  be  exercised  by  one  trustee,  and  that 
two  trustees  must  unite  in  the  execution  of  the  power  of  sale  and  in- 
vestment of  the  proceeds. 

The  defendant  is  entitled  to  judgment  upon  the  merits,  and  for 
the  sum  of  $1,000 — the  amount  paid  upon  the  execution  of  the  con- 
tract— ^with  interest  thereon  from  the  date  of  sudi  payment  and  the 
costs  of  the  action. 

3>t  judgment  be  entered  accordingly. 

Judgment  for  defendant,  wltb  costs,  on  Bnbmlsslon  of  coDtroversy,  In  ac- 
cordance with  opinion  of  RICH,  J.  All  concnr. 


(128  App.  Dir.  167.) 

VON  GLAHN  v.  HBINS. 
(Supreme  Conr^  Appelate  Division,  Second  Department.   Oetotver  16,  1906.) 

1.  Tbubts— Sam  or  Teubt  Phopkbty— Statdtes. 

Beal  Property  Law  (Iiaws  1886.  pp.  S78,  S74,  c.  647)  H  85,  87,  au- 
thorizing a  proceeding  for  the  mort^ige  or  sale  ot  real  estate,  or  of  an 
undivided  Interest  therein,  held  In  tmst,  wtam  for  the  best  Interest  of 
the  estate,  do  not  authorize  an  exchange  or  a  partition  of  real  estate ;  and 
one  owning  In  his  Individual  cai>acity  an  undivided  half  of  several  parcels 
of  land,  and  holding  In  trust  an  undivided  half  thereof,  cannot  maintain  a 
proceeding  for  leave,  as  trustee,  to  convey  lands  to  himself  Individually  and 
as  an  Individual  to  convey  to  himself  as  trustee,  for  the  purpose  of  selling 
and  separating  the  undivided  interests. 

2.  Same. 

The  proceeding  allowed  by  Real  Property  Law  (Laws  1896,  pp.  573,  574, 
c.  547)  a  85,  87,  for  the  mortgage  or  sale  of  real  estate  held  in  trust  on 
It  appearing  to  be  for  the  best  interest  of  snch  estate,  is  a  special  one  to 
divest  title,  and  contrary  to  the  course  of  tiie  common  law,  and  it  must 
t>e  followed  In  all  substantial  particulars. 

Submitted  controversy  between  Henry  Von  Glahn  and  Christopher 
Heins.  Judgment  for  defendant. 

The  defendant  has  contracted  to  purchase  of  the  plaintiff  certain 
lots  of  real  estate  and  the  question  is  whether  the  plaintiff  can  give 
good  title. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Andrew  F.  Van  Thun,  Jr.,  for  plaintiff. 
Bernard  J.  Isecke,  for  defendant. 

GAYNOR,  J.  The  plaintiff  has  title  to  only  an  undivided  one  half 
of  the  land  which  the  defendant  has  c(Hitracted  to  purchase  of  him. 
He  and  his  brother  John  owned  the  same  and  several  other  parcels 
of  land,  mostly  improved,  as  tenants  in  common.  John  died,  leaving 
a  will  by  which  he  devised  his  estate  to  the  plaintiff  in  trust,  to  collect 
and  pay  the  income  to  his  widow  and  children,  the  latter  all  infants, 
during  their  lives,  remainder  to  the  said  children  and  their  heirs.  It 
appointed  the  plaintiff  sole  executor,  and  gave  him  a  power  of  sale  of 
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the  real  estate  in  his  discretion,  but  only  on  consent  of  the  widow.  He 
afterwards  filed  his  petition  in  the  Supreme  Court  stating  the  said 
facts,  and  how  he  held  title  to  an  undivided  one  half  of  the  said 
lands  individually,  and  to  the  other  half  as  such  trustee,  and  that  he 
did  not  desire  to  commence  a  partition  action,  and  praying  that  he 
might  be  permitted  as  trustee  to  convey  the  said  lands  to  himself  in- 
dividually and  as  an  individual  convey  the  same  to  himself  as  such 
trustee,  under  sections  85  and  ST"  of  the  real  property  law  (Laws  1896, 
pp.  573,  574,  c.  547),  "for  the  purpose  of  selling  and  separating  the 
aforesaid  undivided  interests  therein."  .  A  gfuardian  ad  litem  having 
been  appointed  for  the  said  infant  children,  the  proceeding  resulted  in 
a  final  order  to  the  effect  prayed  for,  and  in  pursuance  thereof  the 
plaintiff  so  conveyed  certain  parcels  of  the  said  lands  to  himself  in- 
dividually, and  the  remaining  parcels  to  himself  as  such  trustee,  and 
paid  to  himself  as  trustee  the  sum  of  $10,675,  as  required  by  the  said 
order,  that  being  the  difference  in  value  of  the  said  sets  of  parcels. 

Sections  85  and  87  of  the  real  property  law  authorize  no  such  pro- 
ceeding. They  only  authorize  a  proceeding  for  the  mortgage  or  sale 
of  real  estate,  or  of  an  undivided  interest  therein,  held  in  trust,  "if 
it  shall  appear  to  the  court  to  be  for  the  best  interest  of  such  estate." 
It  does  not  authorize  an  exchange  or  a  partition  of  real  estate,  or  a 
proceeding  therefor.  The  proceeding  allowed  being  a  special  one  to 
divest  title,  and  contrary  to  the  course  of  the  common  law,  has  to  be 
followed  in  all  substantial  particulars  in  order  to  be  effectual,  like  a 
proceeding  under  the  statute  for  the  sale  of  the  real  estate  of  an  infant 
or  lunatic,  for  instance.  Moran  v.  James,  20  Misc.  Rep.  235,  45  N. 
Y.  Supp.  537;  Blanchard  v.  Blanchard,  33  Misc.  Rep.  284,  67  N.  Y. 
Supp.  478,  and  cases  cited. 

Judgment  for  the  defendant. 

Judgment  for  defoidant  on  Bubmlasion  of  controrenr,  with  costs.  All 
concur. 


KEl.L0Oa  T.  CHURCH  CHARITY  FOUNDATION  OF  LONG  ISLAND. 

(Supreme  Court  Appellate  Division,  Second  Department.    October  16,  1908.) 

1,  MA8TRB  AND  SERTAN1V-In JURIES  TO  THIRD  PKRSON  BT  SBRVAIIT^ReSPOND- 

DEAT  Superior— Relation  or  Parties. 

The  rule  of  respondeat  superior.  In  respect  of  the  liability  of  a  mas- 
ter for  torts  to  third  persons  by  his  servant,  apidles  only  to  t^e  strict  re- 
lation of  master  and  servant,  which  exists  between  persona  of  whom  the 
me  has  the  order  and  control  of  the  work  done  by  the  other. 

[Ed.  Note. — For  cases  In  point,  see  COit  Dig.  vol.  84,  Master  and  Serv- 
ant, H  1210-1214.] 

2.  Charities— AoHinisTSATioif— Liabilities  or  Chabitabuc  Cobporationb— 

Rrspohdeat  Supebiob. 

Charitable  corporations  are  not  subject  to  the  rule  of  respondeat  su- 
perior to  respect  of  torts  to  third  persons  by  physicians,  surgeons,  archi- 
tects, and  the  Ube,  employed  by  them,  who  are  not  servants 'within  that 
rule,  their  work  not  being  under  the  order  and  control  of  the  employer, 
but  are  in  an  independent  einployment 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  9.  Charities,  |  103.] 
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S.  Sajo—Absence  or  Pbofits  ob  Bsiranm 

No  exemption  of  charitable  InstltutlODS  from  liability  under  the  rale  of 
respondeat  superior,  or  from  any  torts,  arises  from  tiie  fact  tiiat  they 
receive  no  i^^t  or  benefit 
[Ed.  Note.— BVir  cases  in  point,  see  Cent  Dig.  toL  9,  Oharltleft,  |  108.] 

4.  Sawb— DzvnsioN  ov  Tsun  Ftmns. 

No  ground  for  nonliability  of  charitable  corporations  for  torts  of  their 
agents  or  serranti  In  the  admlDlstration  of  the  trust  exists  In  the  di- 
version of  their  funds  from  the  trust  purposes  for  the  payment  of  dam- 
ngee  for  such  torta,  as  there  is  no  rule  against  such  use  of  trust  funds, 
even  In  cases  of  ordinary  express  trusts. 

[EU.  Note. — For  cases  In  point,  see  Coit  Dig.  vol.  9,  Charities,  1 103.] 

5.  l^usTS— HiBOONDUor  or  TntrsTras— Aonons. 

An  action  does  not  He  against  a  trustee  for  his  torts  or  those  of  bis 
servants  In  the  administration  of  the  trust,  and  he  must  t>e  sued  In- 
dlTldually ;  but  the  court  will  allow  the  Judgment  against  him  Individual- 
ly to  be  paid  out  of  the  trust  funds,  provMed  he  was  free  from  willful 
misconduct. 

6.  Chabities— Aduinistration— LiABiunu  or  Goautabu  Cobpobatiohb— 

ToBTO— DtJTT  Not  Deleoablb. 

a  cliarltable  institution  is  liable  for  its  failure  to  perform  duties  spe- 
cifically cast  on  it  by  law,  which  llabDlfy,  in  cases  of  acts  or  omissions  of 
servants,  does  not  rest  on  the  rule  of  respondeat  superior,  but  rests  in 
all  cases  on  the  fact  that  the  duty  is  one  for  it  to  perform  itself. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig.  vol.  9,  Charities,  f  103.} 

7.  Savb— Neolioencb  ow  Seevant. 

A  (Writable  hospital  corporation  is  liable  for  an  Injury  negligently  In- 
flicted by  the  driver  of  its  ambulance  by  running  into  a  person  In  the 
street 

[Ed.  Note. — For  cases  in  point  see  Gent  Dig.  vol.  9,  Charities,  1 1(^] 
Appeal  frotn  Trial  Term,  Kings  County. 

Action  by  George  A.  Kellogg  against  the  Church  Charity  Founda- 
tion of  Long  Island.  From  a  judgment  for  defendant  on  dismissal  of 
the  complaint  at  the  close  of  the  evidence,  and  from  an  order  denying 
a  motion  for  a  new  trial,  plaintiff  appeals.  Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

John  J.  Kuhn  (O.  N.  Brown,  on  the  brief),  for  appellant 
Albert  G.  McDonald,  for  respondent. 

GAYNOR,  J.  This  is  an  action  against  a  charitable  hospital  cor- 
poration for  damages  for  injuries  to  the  plaintiff  by  being  run  into 
in  the  street  by  an  ambulance  of  the  defendant  by  the  negligence  of 
the  driver.  There  was  a  dismissal  on  the  ground  that  charitable  cor- 
porations are  not  liable  for  the  negligence  of  their  agents  or  servants, 
i.  e.,  that  the  rule  respondeat  superior  does  not  apply  to  such  cor- 
porations. 

The  question  presented  has  been  discussed  in  a  large  number  of  cas- 
es in  this  country.  4  Am.  &  Eng.  Ann.  Cas.  104.  The  opinions 
and  decisions  are  not  only  conflicting,  but  those  which  reach  the 
same  result  do  not  agree  upon  any  rule  of  exemption  from  liability, 
and  many  of  them  rest  on  stated  reasons  or  grounds  which  may  well 
be  challenged  as  fallacious.  This  court  is  free  from  the  constraint  of 
authority,  for  the  question  has  not  been  settled  in  this  state,  if,  indeed. 
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in  any  state.  There  seem  to  be  no  such  cases  in  England.  For  a  cor- 
rect understanding  it  is  necessary  to  classify  the  cases.  When  that 
is  done  the  Hmits  of  the  question  will  be  perceived,  and  it  will  also 
appear  that  its  discussion  in  most  of  the  cases  was  irrelevant.  Al- 
though all  of  the  cases  have  been  examined,  it  will  suffice  to  cite 
the  principal  and  typical  ones. 

1.  There  are  a  considerable  number  of  them,  such  as  Corbett  v.  St. 
Vincent's  Industrial  School,  177  N.  Y.  16,  68  N.  E.  997,  and  Benton 
V.  Boston  City  Hospital,  140  Mass.  13,  1  N.  E.  836,  64  Am.  Rep.  436, 
which  serve  as  examples  of  the  whole  class,  in  which  nonliability  rests 
on  the  ground  that  tfie  charitable  institution  was  acting  as  an  agency 
of  sovereignty,  and  as  such  shared  with  it  its  immunity  from  being 
sued,  as  the  familiar  rule  is.  These  decisions  are  promiscuously  dted 
as  applicable  or  as  make-weic^ts  in  cases  where  such  agency  did  not 
exist,  but  obviously  have  to  be  left  out  of  a>nsideration  in  so  far  as 
the  point  actually  decided  in  them  is  concerned;  and  the  expressims 
in  the  opinions  outside  of  that  are  not  binding. 

2.  In  the  great  bulk  of  the  cases  the  negligence  sued  for  was  that  of 
physicians  or  surgeons,  or  of  nurses  and  similar  employes,  to  patients 
in  such  charitable  institutions.  Van  Tassell  v.  Eye  &  Ear  Hospital, 
60  Hun,  586,  15  N.  Y.  Supp.  620;  Haas  v.  Missionary  Society,  6 
Misc.  Rep.  281,  26  N.  Y.  Supp.  868;  Ward  v.  St.  Vincent's  Hospital, 
39  App.  Div.  624,  57  N.  Y.  Supp,  784;  Id-,  65  App.  Div.  64,  72  N. 
Y.  Supp.  587;  Id.,  78  App.  Div.  317,  79  N.  Y.  Supp.  1004;  Collins 
V.  N.  Y.  Post  Graduate  School.  59  App.  Div.  63,  69  N.  Y.  Supp. 
106 ;  Joel  v.  Women's  Hospital,  89  Hun,  73,  35  N.  Y.  Supp.  37 ;  Wil- 
son v.  Homeopathic  Hospital,  97  App.  Div.  37,  89  N.  Y.  Supp.  619; 
McDonald  v.  Mass.  Gen.  Hospital,  120  Mass.  432,  21  Am.  Rep.  629 ; 
Hearns  v.  Waterbury  Hospital,  66  Conn.  98,  33  Atl.  695,  31  L.  R.  A. 
224;  Conner  v.  Sisters  of  the  Poor,  10  Ohio  Dec  86;  Glavin  v. 
Rhode  Island  Hospital,  12  R.  I.  411,  34  Am.  Rep.  675 ;  Downes  v. 
Harper  Hospital,  101  Mich.  655,  60  N.  W.  42,  25  L.  R.  A.  602,  46 
Am.  St.  Rep.  427 ;  Powers  v.  Mass.  Homeopathic  Hospital,  109  Fed. 
294,  47  C.  C.  A.  122,  66  L.  R.  A.  372 ;  Hewett  v.  Association,  73  N. 
H.  666,  64  Atl.  190,  7  L.  R.  A.  (N.  S.)  496;  Bruce  v.  Central  Meth. 
Ep.  Ch.,  147  Mich.  230,  110  N.  W.  951,  10  L.  R.  A.  (N.  S.)  74.  It 
may  well  seem  strange  that  lack  of  liability  in  such  cases  should  be  so 
invariably  put  on  the  ground  that  the  defendant  for  being  a  charita- 
ble institution  was  not  subject  to  the  rule  respondeat  superior,  which 
applies  to  the  relation  of  master  and  servant  in  respect  of  torts  to 
third  persons  by  the  servant ;  for  such  relation  of  master  and  servant 
does  not  exist  as  to  third  persons  in  the  employment  of  physicians  and 
surgeons,  architects,  and  the  like  {unless,  to  be  sure,  by  contract). 
They  are  not  servants  but  in  an  independent  employment  (Laubheim 
V.  Steamship  Co.,  107  N.  Y.  228,  13  N.  E.  781,  1  Am.  St.  Rep.  815; 
Allan  V.  Steamship  Co.,  132  N.  Y.  91,  30  N.  E.  483,  15  L.  R.  A.  166, 
28  Am.  St.  Rep.  666;  Burke  v.  Ireland.  166  N.  Y.  305,  59  N.  E. 
914;  O'Brien  v.  Steamship  Co.,  154  Mass.  272,  28  N.  E.  266,  13  L. 
R.  A.  329 ;  Quinn  v.  Railroad,  94  Tenn.  713,  30  S.  W.  1036,  28  L. 
R.  A.  652,  46  Am.  St.  Rep.  767;  South  Flo.  R.  Co.  v.  Price,  32 
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Fla.  46,  13  South.  638 ;  Eighmy  v.  Un.  Pac.  R.  Co.,  93  Iowa,  538, 
61  N.  W.  1056,  »r  L.  R.  A.  296;  Un.  Pac  R.  Co.  v.  Artist,  60  Fed. 
365,  9  C.  C.  A.  14,  33  L.  R.  A.  581) ;  and  with  them  must  be  class- 
ed, on  the  same  principle,  it  would  seem,  their  assistants,  nurses  and 
the  like,  in  the  things  in  which  they  necessarily  act  under  their  cen- 
tred and  direction,  instead  of  that  of  the  employer.  "The  relation  of 
master  and  servant  only  exists  between  persons  of  whom  the  one  has 
the  order  and  omtrol  of  the  work  d<Hie  by  the  other.  A  master 
is  one  who  not  only  prescribes  to  tiie  workman  the  end  of  his  work, 
but  directs  or  at  any  moment  may  direct  the  means  also,  or  as  it  has 
been  put,  retains  the  power  of  controlling  the  work ;  and  he  who  does 
work  on  those  terms  is  in  law  a  servant,  for  whose  acts,  neglects 
and  defaults,  to  the  extent  to  be  specified,  the  master  is  liable."  Pol- 
lock on  Torts  (4th  Ed.)  p.  73.  The  case  of  Hannon  v.  Siegel-Coo- 
per*  Co.,  167  N.  Y.  244,  60  N.  E.  597j  53  L.  R.  A.  439,  is  not  to  the 
contrary.  There  the  defendant  went  into  the  practice  of  dentistry  as 
a  business,  and  thereby  had  a  contract  relation  with  each  patient  which 
made  it  answerable  for  any  negligence  or  malpractice  of  its  employes 
in  treating  him.   The  liability  grew  out  of  contract. 

3.  We  are  now  come,  by  process  of  elimination,  to  a  precise  test 
of  whether,  and,  if  so,  in  what  cases,  charitable  institutions  are  ex- 
empt frcOTi  the  general  rule  respondent  superior  in  respect  of  the 
torts  of  their  servants. 

(a)  In  man^  of  the  cases  much  is  made  of  the  fact  that  such  in- 
stitutions derive  no  i^roSit  or  benefit,  on  tiie  question  of  whether 
such  rule  applies,  or,  mdeed,  whether  they  can  be  held  liable  for  any 
torts.  But  that  exemption  from  liability  does  not  arise  from  that  fact 
is  manifest  from  the  undoubted  liability  of  other  similar  institu- 
tions which  derive  no  profit  or  benefit.  Rector,  etc.,  v.  Buckhart,  3 
Hill,  193 ;  Blaechinska  v.  Howard  Mission,  56  Hun,  323,  9  N.  Y. 
Supp.  679 ;  Mulchey  v.  Meth.  Rel.  Society,  125  Mass.  487 ;  Davis  v. 
Central  Congregational  Society,  129  Mass.  SG'^H,  37  Am.  Rep.  368; 
Newcomb  v.  Boston  Protective  Department,  161  Mass.  816,  24  N.  E. 
39,  6  L.  R.  A.  778 ;  Chapin  v.  Holyoke  Y.  M.  C.  A.,  165  Mass.  280, 
42  N.  E.  1130. 

(b)  In  many  if  not  most  of  the  cases  a  ground  for  the  nonliabili- 
ty for  the  torts  of  agents  or  servants  of  charitable  institutions  is  that 
to  pay  damages  for  such  torts  would  be  a  diversion  of  their  funds 
from  the  trust  purposes  for  which  they  are  donated  by  the  charita- 
ble, and  thus  a  contravention  of  the  trust,  and  that  as  such  institu- 
tions have  no  other  funds  it  would  be  futile  to  allow  judgments  to  be 
taken  against  them  in  such  cases.  But  the  opinions  of  tihe  judges  in 
these  same  cases  almost  invariably  except  cases  where  the  agent  or 
servant  was  incompetent  and  there  was  negligence  in  his  selection; 
failing  to  take  note  that  it  would  be  as  much  a  diversion  of  the  trust 
funds  to  pay  damages  for  the  tort  of  negligence  in  selection  as  for  any 
other  tort.  If  the  rule  exist  it  must  necessarily  apply  to  all  torts  and 
in  all  cases.  The  only  support  for  the  argument  that  it  does  exist 
is  found  in  the  remarks  of  judges  in  certain  rather  old  English  cases, 
which  were  repudiated  in  later  cases,  and  never  had  a  direct  appli- 
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cati<ni  to  actions  oi  tort  against  charitable  corporations  such  as  are 
now  common.  It  is  true  that  an  action  does  not  lie  against  a  trustee 
under  a  will,  or  the  like,  as  such,  for  his  torts  or  those  of  his  serv- 
ants in  the  affairs  or  administration  of  the  trust.  He  has  to  be  sued 
individually ;  but  the  reason  is  purely  technical,  and  the  courts  allow 
the  judgment  against  him  individually  for  damages  to  be  paid  out 
of  the  trust  funds,  if  he  was  free  from  willful  misconduct  in  the 
tort.  No  rule,  therefore,  that  trust  funds  may  not  be  used  to  pay 
damages  for  torts  in  the  administration  of  the  trust  exists  even  in  the 
case  of  ordinary  express  trusts,  let  abne  in  the  general  trusts  of 
charitable  corporations.  Powers  v.  Mass.  Homeopauiic  Hospital,  109 
Fed.  294,  47  C.  C.  A.  122,  65  L.  R.  A.  372 ;  Bruce  v.  Central  Meth. 
Ep.  Ch.,  147  Mich.  230,  110  N.  W.  951,  10  L.  R.  A.  (N.  S.)  74; 
Hewett  V.  Association,  73  N.  H.  556,  64  Atl.  190,  7  L-  R.  A.  (N.  _S.) 
496.  The  position  of  such  a  corporation  in  respect  of  its  torts  would 
seem  to  be  the  same  as  that  of  an  individual  carrying  on  similar  char- 
itable work  with  donated  funds  or  with  his  own  funds.  I  do  not  un- 
derstand that  if  my  servant,  sent  out  by  me  on  an  errand  of  mercy  or 
charity,  negligently  runs  over  one  in  the  street,  I  am  not  liable  for 


4.  In  what  cases,  then,  is  such  a  person  or  corporation  freed  from 
the  rule  respondeat  superior?  That  rule  exists  only  where  the  strict 
relation  of  master  and  servant  exists  out  of  which  such  rule  grows, 
as  we  have  already  seen ;  it  does  not  grow  out  of  every  case  of  one 
employing  another.  We  must  therefore  come  down  to  employes  in 
respect  of  whom  such  relation  of  master  and  servant  can  exist,  for  it 
is  useless  to  talk  of  the  said  rule  in  respect  of  employes  who  are  not 
such  servants — who  are  above  their  grade  of  service — as  is  the  case 
of  physicians  and  surgeons,  and  the  like.  This  brings  the  question 
down  to  the  ordinary  run  of  servants,  who  are  subject  to  the  di- 
rection of  the  master  at  any  moment  in  the  manner  and  way  of  doing 
the  work  assigned  to  them,  in  general  and  in  detail.  If  a  charitable 
institution  is  to  be  freed  from  the  rule  respondeat  superior  a'  ground 
therefor  must  be  found  in  law.  If,  then,  in  order  to  find  a  ground, 
we  again  resort  to  classification  of  the  cases  that  have  come  into  the 
courts,  or  that  may  arise,  and  separate  torts  of  such  servants  against 
beneficiaries  or  patients  of  the  charitable  trust  or  institution,  from 
torts  against  outsiders,  a  ground  for  such  exemption  may  be  per- 
ceived in  respect  of  the  former,  but  not  of  the  latter.  The  law  may 
imply  an  intention  on  the  part  of  the  donors  of  the  charitable  funds 
that  such  funds  shall  be  used  for  the  charitable  purpose  only,  and  then 
imply  an  acquiescence  in  this  intention  by  all  persons  who  accept 
the  benefits  of  the  charity,  and  in  that  wa^  spell  out  a  waiver  by 
such  persons  of  any  responsibility  of  the  institution  for  the  negligence 
or  torts  of  its  servants.  If  the  courts  want  to  exempt  such  institU' 
tions,  this  may  be  a  tenable,  though  some  may  think  a  rather  ingen- 
ious or  far  fetched,  ground  on  which  to  do  it.  But  no  such  acquies- 
cence or  waiver  can  be  attributed  to  an  outsider;  to  a  person  run 
over  in  the  highway  by  the  ambulance  of  such  an  institution  by  the 
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■negligence  of  its  driver,  for  instance,  as  is  the  case  before  us.  Pow- 
-ers  V.  Mass.  Homeopathic  Hospital,  109  Fed.  294,  47  C.  C.  A.  123, 
65  L.  R.  A.  (N.  S.)  372;  Bruce  v.  Cent.  Meth.  Ep.  Ch.,  147  Mich. 
230,  110  N.  W.  951,  10  L.  R.  A.  (N.  S.)  74;  Hewett  v.  Association, 
73  N.  H.  556,  64  Atl.  190,  7  L.  R.  A.  (N.  S.)  496.  The  cases  of  such 
torts  to  outsiders  are  few.  Those  of  Noble  v.  Hahnemann  Hospital, 
112  App.  Div.  663,  98  N.  Y.  Supp.  605,  and  Blaechinska  v.  Howard 
Mission,  66  Hun,  322,  9  N.  Y.  Supp.  679,  seem  to  be  the  only  ones  in 
this  state.  The  former  was  the  same  as  the  present  case,  but  the 
-ambulance  was  at  the  time  in  the  service  of  the  city,  and  the  de- 
-cision  was  put  on  that  ground.  What  was  said  outside  of  this  was 
obiter,  was  taken  from  opinions  in  cases  of  torts  to  patients,  and  is 
open  to  the  same  observations  which  have  been  applied  in  the  fore- 
going to  such  opinions.  And  in  the  latter  case  liability  seems  to  have 
l)een  taken  as  a  matter  of  course. 

5.  It  is  probably  manifest  enough  at  this  stage  that  there  are  tort 
■cases  against  such  institutions  which  do  not  come  within  the  forego- 
ing classifications  and  discussion  at  all.  I  refer  to  cases  where  the 
duty  owed  is  one  specifically  cast  upon  the  defendant  by  law,  and 
therefore  incapable  of  being  evaded  or  escaped  by  being  delegated  to 
any  servant.  For  instance,  a  section  of  coping,  or  a  blind  hanging  by 
one  hinge,  or  a  ceiling  of  the  hospital,  might  fall  and  injure  an  em- 
■ploy^,  a  patient  or  an  outsider,  or  a  broken  coal-hole  cover  in  the 
jard  or  sidewalk  might  do  a  like  injury  (Blaechinska  v.  Howard  Mis- 
sion, 66  Hun,  322,  9  N.  Y.  Supp.  679),  or  a  scaflFold  put  up  by  the 
institution  for  the  use  of  workmen  might  be  defective  and  fall  ( Bruce 
V.  Cent.  Meth.  Ep.  Ch.,  147  Mich.  230,  110  N.  W.  951,  10  L.  R.  A. 
[N.  S.]  74),  or  there  might  be  neglect  to  supply  a  physician  or  sur- 
geon to  a  patient  brought  in  (Glavin  v.  Rhode  Island  Hospital,  13  R. 
I.  411,  34  Am.  Rep.  675).  The  decision  in  the  recent  case  of  Ab- 
«ton  V.  Waldon  Academy,  118  Tenn.  24,  102  S.  W.  351,  11  L.  R.  A. 
(N.  S.)  1179,  where  the  negligence  was  the  omission  to  supply  fire 
escapes  as  required  by  law,  by  which  an  inmate  of  a  charitable  edu- 
cational institution  was  injured,  does  not  seem  to  be  well  bottcHned. 
It  is  put  on  the  ground  of  diversion  of  trust  funds  which  has  been 
discussed  and  found  wanting  in  the  foregoing;  and  the  negligence 
being  that  of  the  institution  itself,  i.  e.,  in  respect  of  a  duty  cast  upon 
it  by  law,  the  decision  cannot,  it  would  seem,  be  put  on  the  ground 
■of  non-liability  for  acts  or  omissions  of  servants  in  the  routine  of  their 
employment.  Liability  in  such  cases  does  not  rest  on  the  rule  re- 
spondeat superior,  but  on  the  narrower  one  that  the  duty  is  one  for 
the  defendant  to  perform  itself,  and  into  which  the  question  of  the 
negligence  of  servants  does  not  enter.  Of  course  if  such  institu- 
tions were  to  be  held  not  liable  for  their  torts  or  neglects  in  respect 
of  duties  which  cannot  be  delegated  to  servants,  they  would  be  held 
not  liable  for  any  torts  of  servants  also  for  the  same  reason  of  ex- 
•emption,  whatever  it  might  be ;  but  there  is  not  any  disposition  to  ex- 
onerate them  from  the  former  liability.  For  instance,  the  cases  gen- 
erally admit  that  they  would  be  liable  for  negligence  in  the  nondele- 
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gable  duty  of  selecting  competent  servants  or  employes,  of  what- 
ever grade  or  kind,  as  we  have  seen. 
The  judgment  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to 
abide  the  event.  All  concur. 


(128  App.  DlT.  128.) 

OSBORNB  T.  HUGHES. 

(Supreme  Goort,  Appellate  Divlalon,  Seccmd  D^rtment.  October  16,  190S.) 

Absiokhehts— AonoH  bt  assiqnke. 

An  assignee  of  a  contract  for  the  sale  of  real  estate,  which  was  not  per- 
formed, holding  under  on  assignment  executed  before  the  time  fixed  for 
performance,  may  sue  for  the  money  paid  on  the  cwtract,  though  the  pur- 
chaser and  the  assignee  act  at  the  request  and  for  the  benefit  of  a  third 
pemon,  who  fnmiBhed  the  money  paid  on  the  ccmtract  and  tat  the  assign- 
ment 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  William  C.  Osborne  against  Charles  F.  Hughes.  From 
a  judgment  dismissing  the  complaint  on  the  merits,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  WOODWARD,  JENKS.  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Henry  P.  Burr,  for  appellant. 
Leonard  J.  Reynolds,  for  respondent. 

JENKS,  J.  This  is  an  action  to  recover  money  paid  on  a  contract 
for  the  sale  of  real  estate,  which  was  not  performed.  The  defend- 
ant entered  into  the  contract  with  Bollenbach,  who,  before  the  day  of 
performance,  assi^ed  the  contract  to  Page,  who  in  turn  likewise, 
and  before  the  said  day,  assigned  to  the  plaintiff.  The  assignments 
were  written,  and  were  duly  acknowledged.  It  appeared  at  the  trial 
that  the  original  party  as  vendee  and  the  assignees  of  her  interest 
all  acted  at  the  request  of  Caulkins  and  for  his  benefit,  and  that  he  was 
behind  them  and  furnished  the  moneys  paid  on  the  contract  and  for 
the  assignments.  At  the  close  of  the  case  the  learned  court  declared 
that  it  thought  Caulkins  had  the  right  to  sue,  but  that  the  present 
plaintiff  had  no  such  right,  and  therefore  dismissed  the  complaint  on 
the  merits.  I  think  that  the  learned  court  erred.  Sheridan  v.  Mavor, 
68  N.  Y.  30;  Greenwood  v.  Marvin,  111  N.  Y.  423,  440,  19  E. 
228;  Foster  v.  Central  Nat.  Bank,  183  N.  Y.  384,  76  N.  E.  338; 
Hunter  v.  Allen,  106  App.  Div.  557,  94  N.  Y.  Supp.  880. 

The  judgment  should  be  reversed,  and  a  new  trial  should  be  grant- 
ed ;  costs  to  abide  the  iinal  award  of  costs.  I  express  no  opinion  as 
to  the  merits  of  the  controversy.  All  concur. 
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Misc.  Bep.  G3S.) 

NEWTON     HUNT  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.  June,  1908.) 

1.  Judgment— Co UBTs  of  Fobeion  ConNTBiEs— Corclusivenbss. 

An  EngllBli  Judgment,  though  fouoded  on  presumptlTe  evidence  at  vari- 
ance with  the  rule  of  the  courts  of  New  York,  will  be  glT«i  full  effect 
within  the  established  rules  of  comity;  It  appearing  that  the  courts  of 
E^ngland  recognize  and  give  eCFect  to  Jud^euts  in  personam  rendered  by 
the  New  York  courts. 

{Ed.  Note^For  cases  in  point,  see  Cent  Dig.  toL  SO,  Judgm^t,  H  ItSlO, 
1621.] 

2.  Sues— Pbssons  Conolitdbd. 

Where  the  receipt  of  a  loan  by  mortgagors,  who  were  tbe  cestuls  que 
trust  of  a  trust  deed  of  the  property  mortgaged,  has  been  established  by 
an  BngllBh  Judgment  as  against  them,  it  is  not  open  to  dispute  by  tbe 
American  trustees,  notwithstanding  their  nonjoinder  In  the  foreign  suit  to 
establish  tbe  debt 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  80,  Judgment  8  1521.] 

8.  TBVBTB— TSAHSFEB  OT  BeNCFICIAI,  InTEBEST. 

The  beneficial  Interest,  reserved  In  the  settlor  of  a  trust  made  in  con- 
templation of  her  marriage,  may  be  alienated  by  her. 
[Ed.  Note.— For  cases  in' point  see  Cent  Dig.  vol.  47.  Trusts,  |  19a] 

4t  MOBTOAQBS— PbOPEBTT  COVEBED— BENETICUI.  iNTEBESrr. 

A  mortgage  of  tbe  share  to  which  each  mortgagor  might  become  en- 
titled under  trust  deeds  and  "as  beneficial  owner"  covered  the  beneficial  in- 
terest reserved  in  the  settlor  of  the  trust 

5.  TEUSTS— RlOHTS  or  CBEDITOBS  of  BBNBnOIART— Continobnt  Rbuaindeb. 

A  woman  about  to  marry  settled  her  property  In  trust  to  pay  the  In- 
come to  herself  for  life,  and  on  her  death  the  principal  to  be  paid  to  her 
children  and  the  Issue  of  any  deceased  child,  per  stirpes.  Subsequently 
she  and  all  but  one  of  the  childr^  mortgaged  their  Interests  to  secure  a 
loan.  Held,  that  since  the  child  which  did  not  Join  in  the  mortgage  bad  a 
Gontlngoit  remainder  In  the  entire  estate,  dependent  on  the  possible  death 
of  the  other  children  without  Issue  prior  to  their  mother's  death,  the  mort- 
gagees could  not  enforce  their  rights  against  tiie  principal  of  the  trust 
fund. 

6.  PowEBS— PowEB  or  Appointment— ExEBoiSB. 

A  power  to  appoint  by  will  may  not  be  exercised  by  deed. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  40,  Powers,  {  122.] 

7.  SaUE— RELinQDISHUENT. 

A  covenant  In  a  mortgage,  whereby  the  settlor  of  a  truest  expressed  her 
intention  to  exercise  her  reserved  power  of  appointment  of  the  remainders 
by  will  as  between  her  diildren,  so  far  as  to  vest  the  remainders  in  them 
equally,  did  not  operate  as  a  rellnqnlshment  of  the  power  to  appoint  in 
unequal  shares. 

8.  Saue— Release— "BBKEnciAL  Powbb." 

Under  1  Rev.  St.  (1st  Ed.)  pt  2,  c.  1,  tit  2.  S  79,  declaring  a  general  or 
special  power  beneficial,  where  no  person  other  than  grantee  has  by  the 
terms  of  Its  creation  any  interest  in  its  execution,  a  power  reserved  to 
the  settior  of  a  trust  of  appointment  of  remainders  by  will  among  her 
children  is  not  a  gmeral  boieflclal  power,  but  a  poww  In  trust  and  can- 
not be  released. 

[Ed.  Note. — For  other  deflnitious,  see  Words  and  Phrases,  vol.  1,  pp. 

748-749.] 

9:  Same. 

A  settlor  in  an  original  deed  of  trust  reserved  to  herself  a  general  pow- 
er to  dispose  of  the  remainder  of  the  corpus  to  any  person.  Subsequently 
the  trust  agreement  was  materially  changed,  with  the  approval  of  the 
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cooit,  in  the  coarse  of  b  proceeding  taken  for  tb»  resetllanait  of  the- 
trust  Under  the  original  tnut  deed  ttxe  tmsteea  had  power,  In  their 
discretion,  to  make  advances  frcnn  the  corpus  to  settlw,  and  the  resettle- 
ment was  to  effectnate  a  condition  upon  whldi  the  trustees  had  so  far 
exercised  this  discretion  as  to  advance  a  certain  amount  to  settlor;  thls- 
condltlon,  as  recited  by  the  decree,  having  beeai  "that  she  shall  upon  re- 
ceiving [the  sum  advanced]  exercise  the  power  of  appointment  to  her  re- 
served •  •  •  and  ♦  •  •  appoint  by  deed  under  seal  the  person  to- 
whom  said  estate  Is  to  be  paid  over  *  *  *  at  her  death."  Agreeably 
to  this  arrangement  the  settlor  exercised  her  power  of  appointment,  and 
apiMinted  the  remainders  to  her  cfalldroi,  reserving  a  general  power  of  ap- 
polntrorat  In  case  of  the  death  of  all  her  children  without  Issue  prior  to 
her  own  death  and  a  power  to  make  appointment  among  their  living  chil- 
dren or  their  Issue  In  unequal  shares  by  will.  Held  that,  to  satisfy  the 
reasonable  meaning  of  the  statute  of  uses  and  tnists,  the  "creation"  of 
the  power  of  unequal  appointment  among  her  children  must  be  deemed 
to  have  taken  place,  not  when  the  original  deed  of  trust  was  executed, 
but  when  the  terms  of  the  resettled  trust  deed  were  deflned  and  approved 
by  the  Judgment  of  the  court 

10.  Saue— Chabacteb  or  Poweb  in  Tbubt— What  La.w  Govkbns. 

The.  character  of  a  power  In  trust  and  the  right  of  the  donee  to  release 
It  present  questions  to  be  determined  by  the  laws  of  the  state  where  the 
property  Is,  not  the  law  of  the  donee's  domicile,  since  th^  alfect  more 
than  the  mere  personal  right  of  the  donee,  and  relate  to  the  devolution 
of  title  to  and  ownership  in  real  and  itersonal  property. 

11.  MoBTOAOEs—FoBBxn^UBE— Costs. 

Where  a  mortgage  declared  that  it  was  made  in  England,  and  should  t)e 
In  all  respects  Interpreted  by  and  effective  according  to  EpgUsh  law,  the 
costs  of  an  action  at  law  to  establish  the  debt  being  recoverable  under  the 
mortgage  In  that  jurisdiction  and  attached  to  the  debt  for  the  purposes 
of  resort  to  the  security,  such  costs  will  be  Indoded  In  an  action  In  New 
York  to  establish  the  mortgage  lien. 

Action  by  Frederick  William  Newton,  surviving  executor  and  trus- 
tee under  the  will  of  Thomas  Connock  Elliott,  deceased,  against  Anna 
Benkard  Hunt  and  others,  to  establish  and  enforce  a  Hen  against  the 
interest  of  certain  of  defendants  in  the  trust  estate  held  by  the  de- 
fendants William  Jay  and  Egerton  L.  Winthrop,  Jr.,  as  trustees. 
Finding  for  plaintiff. 

S.  S.  Livingston,  for  plaintiff. 

Flamen  B.  Candler  and  R.  W.  Candler,  for  defendant  trustees. 
J.  Frederic  Kemochan,  for  defendants  Anna  B,  Hunt,  Lillian  C 
Hunt,  and  Reginald  S.  Hunt 
Carter,  Ledyard  &  Milbum,  for  defendant  Rupert  H.  Hunt 

BISCHOFF,  J.  The  determination  upon  the  demurrer  to  the  com- 
plaint in  this  action,  as  announced  by  the  Appellate  Division  (New- 
ton V.  Jay,  107  App.  Div,  457,  95  N.  Y.  Supp.  413),  renders  it  un- 
necessary for  me  to  discuss  the  broad  question  as  to  the  maintainability 
of  the  action  upon  the  facts  pleaded  and  proven ;  and,  in  view  of  the 
full  statement  of  facts  contained  in  the  reported  case,  I  refrain  from 
a  detailed  review  of  the  circumstances  out  of  which  the  litigation 
arises.  As  ruled  upon  the  trial,  I  take  the  record  of  the  English  judg- 
ment to  be  conclusive  as  to  the  receipt  of  the  loan  by  the  mortgagors. 
While  the  English  court  pronounced  its  judgment  through  a  resort  to 
presumptive  evidence  at  variance  with  the  rule  of  this  forum,  still 
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the  judicial  determination  is  to  be  given  full  force  and  effect  within 
the  well-established  rules  of  comity,  it  appearing  that  the  courts  of 
England  recognize  and  give  this  effect  to  judgments  in  personam  ren- 
dered by  the  courts  of  this  state  (Hilton  v.  Guyot,  159  U.  S.  113,  16 
Sup.  Ct.  139,  40  L.  Ed.  95 ;  Ritchie  v.  MtMullen,  159  U.  S.  235,  16 
Sup.  Ct.  171,  40  L.  Ed.  133 ;  Dunstan  v.  Higgins,  138  N.  Y.  70,  33 
N,  E.  729,  20  L.  R.  A.  668,  34  Am.  St.  Rep.  431) ;  and  the  fact  thus 
established  by  the  foreign  adjudication,  as  against  the  cestuis  que 
trust,  is  not  open  to  dispute  by  the  trustees,  notwithstanding  their  non- 
joinder in  the  foreign  suit  to  establish  the  debt.  Nicholas  v.  Lord, 
118  App.  Div.  800,  103  N.  Y.  Supp.  681.  , 
The  question  sought  to  be  raised  as  to  the  power  of  Mrs.  Hunt  to  , 
alienate  her  beneficial  interest  in  the  subject  of  the  trust  I  do  not  take  , 
to  be  open  to  independent  discussion.  Having  herself  created  the  <' 
trust,  her  reserved  interest  was  alienable  within  the  rule  of  Schenck ' 
V.  Barnes,  156  N.  Y.  316,  50  N.  E.  967,  41  L.  R-  A.  395 ;  and  the 
applicability  of  this  rule  to  the  case  at  bar  has  been  determined  by  the 
Appellate  Division  in  the  course  of  the  pronouncement  upon  the  is- 
sues of  law  actually  before  that  court.  Newton  v.  Jay,  supra.  Noyes 
T.  Blakeman,  6  N.  Y.  567,  cited  for  the  defendants,  proceeded  upon  a 
general  discussion  of  the  nonalienability  of  beneficial  interests,  with  no 
regard  to  the  distinction  noted  in  Schenck  v.  Barnes ;  and  the  former 
case  is  no  authority  for  limiting  the  rule  adopted  in  the  latter,  so  far 
as  to  except  a  trust  made  in  contemplation  of  marriage.  That  the 
mortgage  in  suit  did  cover  the  interest  of  Mrs.  Hunt  is,  I  think,  clear. 
The  words  of  the  instrument,  on  this  head,  are: 

"And  this  Indenture  also  wltnesseth  that,  for  the  consideration  aforesaid, 
each  of  them,  the  mortgagors,  as  to  the  share  to  which  she  or  he  Is  or  may 
become  entitled  nnder  the  said  Indentures  [referring  to  the  deeds  of  trust], 
or  In  any  other  manner  whatsoever,  and  as  beneficial  owner,  doth  hereby  grant, 
appoint,  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  mortgagee,  his 
heirs,  executors,  administratorB,  and  assigns,  all  the  real  and  personal  es- 
tate and  all  other,  the  trust  estate  comprised  in  or  now  subject  to  the  trusts 
of  the  said  indentures." 

Mrs.  Hunt  had  no  future  interest  in  the  estate,  and  her  conveyance 
as  mortgagor  covered  what  interest  she  had — a  right  to  the  income — 
which  interest  is  certainly  indicated  in  the  words  "as  beneficial  owner 
or  otherwise."  The  plaintiff  may,  therefore,  reach  the  income  pay- 
able to  Mrs.  Hunt  during  her  life;  but,  as  appears,  indeed,  to  be 
conceded,  there  can  be  no  present  disposal  of  the  corpus  of  the  estate 
to  satisfy  the  debt  out  of  the  interests  transferred  by  the  mortgagors 
Lillian  Hunt  and  Reginald  Hunt,  and  by  the  deceased  mortgagor, 
Frederick  Hunt.  One  of  the  children  of  Mrs.  Hunt,  the  defendant 
Rupert  Hunt,  did  not  "Join  iri  the  mortgage,  and  his  contingent  inter- 
est in  remainder  as  to  the  whole  estate,  depending  upon  the  possible 
death  of  his  brother  and  sister  without  issue  prior  to  the  death  of  Mrs. 
Hunt, '  requires  that  the  corpus  be  preserved.  What  the  future  in- 
terest of  the  defendants  Lillian  and  Reginald  Hunt  may  be,  for  the 
purposes  of  their  ultimate  application  to  the  debt,  upon  the  death  of 
Mrs.  Hunt,  depends  upon  the  effect  to  be  given  to  the  cwenant  in  the 
mortgage  whereby  Mrs.  Hunt  expressed  her  intention  to  exercise  her 


576 


112  NEW  YORK  8CPFLBMBNT 
and  US  New  York  State  Rqwrter 


(Sup.  Ct 


reserved  power  of  appointment  of  the  remainders  by  will  as  between 
her  children,  so  far  as  to  vest  the  remainders  in  them  equally. 


'As  an  actual  exercise  of  the  power  of  appointment,  this  provision 


I  ot  the  mortgage  was  doubtless  ineffective,  since  a  power  to  appoint  by 
/  will  may  not  be  exercised  by  deed  (2  Perry,  Trusts  [5th  Ed.]  §  611 
b,  and  cases  cited) ;  but  the  question  remains  whether  the  instrument 
did  not  operate  as  a  relinquishment  of  the  power  to  appoint  in  un- 
equal shares.  In  my  opinion,  it  did  not.  The  inquiry  is  whether  the 
power  sought  to  be  released  was  a  general  beneficial  power  or  a 
power  in  trust.  If  the  former,  it  could  be  released ;  if  the  latter,  the 
attempted  release  was  inoperative.  ,3  Chapl.  Express  Trusts  &  Pow- 
ers, §§  54:5,  698.  As  defined  by'st&tute  (1  Rev.  St  [1st  Ed.]  pt.  2, 
art.  3,  c.  1,  tit.  2,  §  79) : 

"A  general  or  special  power  Is  beDeflclal,  when  no  person  other  than  the 
grantee  has,  by  the  terms  of  Its  creation,  any  Interest  In  its  execution/^ 

And  I  am,  therefore,  brought  to  the  question  of  the  time  and  na- 
ture of  the  creation  of  this  power.  By  the  terms  of  the  original  deed 
of  trust  in  the  year  1872,  Mrs.  Hunt  reserved  to  herself  a  general 
power  to  dispose  of  the  remainder  of  the  corpus  to  any  person.  In 
the  year  1879  the  trust  agreement  of  1872  was  quite  materially  chang- 
ed, with  the  sanction  and  approval  of  the  court,  in  the  course  of  a 
certain  proceeding  taken  for  tht  resettlement  of  the  trust.  It  appears 
that  under  the  original  trust  agreement  the  trustees  had  power,  in 
their  discretion,  to  make  certain  advances  from  the  corpus  to  Mrs. 
Hunt,  and  the  resettlement  of  1879  was  to  effectuate  a  condition  upon 
which  the  trustees  had  so  far  exercised  this  discretion  as  to  advance 
$50,000  to  her;  this  condition,  as  recited  by  the  decree  having  been: 

"That  she  shall  upon  receiving  the  same  [the  sum  of  $50,000  advanced]  ex- 
ercise the  power  of  at^lntment  to  her  reserved  by  said  deed,  and  designate 
and  appoint  by  deed  under  seal  the  person  to  whom  said  estate  1b  to  bo  paid 
over,  distributed,  and  divided  at  her  death." 

Agreeably  to  this  arrangement,  Mrs.  Hunt  did  exercise  her  power 
of  appointment;  and  by  the  deed  made  in  the  year  1879,  which  was 
confirmed  by  the  decree,  she  appointed  the  remainders  to  her  children, 
with  a  certain  provision  for  her  husband  during  his  life,  reserving  to 
herself  a  general  power  of  appointment,  in  the  event  of  the  death  of 
all  of  her  children  without  issue  prior  to  her  death,  and  a  power  to 
make  appointment  among  their  living  children  or  Uieir  issue  in  un- 
equal shares  by  will.  Was  this  power  of  unequal  appointment  among 
her  children  "created"  by  the  original  deed  of  trust  in  the  year  1872, 
or  by  the  deed  upon  resettlement  of  the  trust  in  the  year  1879? 

As  I  view  the  case,  the  answer  must  be  that  the  creation  of  the 
power  took  place  at  the  later  period,  and  that  persons  other  than  the 
donee  (her  children)  had  an  interest  in  the  execution  of  the  power 
when  so  created,  and  by  the  terms  of  its  creation.  True,  the  general 
reservation  of  a  power  to  appoint  the  remainder  to  any  person,  as 
contained  in  the  original  trust  deed,  was  broad  enough  to  indude  any 
special  power  to  which  that  original  power  might  be  narrowed  throu^ 
a  later  alteration  of  the  terms  of  the  trust;  but  this  does  not,  I  think, 
satisfy  the  meaning  of  the  word  "creation"  as  used  in  the  statute  with 
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reference  to  the  interest  to  be  affected  the  power.  If  resort  is  to  be 
had  simply  to  the  rule  that  the  greater  will  include  the  less  when  deter- 
mining the  character  of  what  was  thus  "created,"  we  may  as  logically 
take  the  creation  of  the  original  and  broader  power  to  have  occurred 
even  earlier  than  the  time  of  the  making  of  the  trust  itself  in  the  year 
1872 ;  for,  with  the  acquirement  of  the  property  which  she  afterward 
saw  fit  to  convey  to  trustees,  there  were  "created"  in  Mrs.  Hunt,  as  an 
incident  to  ownership,  broader  powers  of  disposal  still,  which  powers 
she  limited  to  a  right  of  appointment  of  remainders.  To  satisfy  the 
reasonable  meaning  of  the  statute,  the  "creation"  of  this  power — the 
power  of  unequal  appointment,  which  alone  remained  to  Mrs.  Hunt  at 
the  date  of  the  mortgage — ^must  be  deemed  to  have  taken  place  when 
the  terms  of  the  resettled  trust  deed  were  defined  and  approved  by  the 
judgment  of  the  court  permitting  the  modification  of  the  original  trust. 
The  obvious  intention  was  to  secure  some  interest  to  the  children  of 
Mrs.  Hunt,  which  interest  was  not  well  defined  before,  in  return  for 
the  withdrawal  of  a  part  of  the  principal  of  the  estate  by  her  for  her 
own  purposes.  The  trust  agreement  was  accordingly  modified  by  her 
surrendermg  her  general  power  of  appointment,  with  the  court's  ap- 
proval, and  by  the  substitution  of  a  special  power  of  unequal  appoint- 
ment among  her  children,  each  one  of  whom  had  an  obvious  interest 
in  its  execution,  so  far  as  the  benefit  might  result  to  one  from  an 
equality  of  the  shares  appointed. 

This  question  was  not  involved  upon  the  demurrer  to  the  complaint, 
since  it  affects,  not  the  maintainability  of  the  action  against  these  de- 
fendants, but  simply  the  measure  of  benefit  which  the  plaintiff  may  take 
from  the  judgment  to  be  rendered,  as  the  facts  may  develop  upon  the 
death  of  Mrs.  Hunt.  It  is  a  matter  which,  indeed,  has  but  a  prospective 
effect,  depending  upon  whether  the  power  of  appointment  is  or  is  not 
exercised  in  such  wise  as  to  divest  the  mortgagors,  or  one  of  them, 
of  an  interest  in  remainder  when  the  event  upon  which  the  remainders 
take  effect,  unless  divested,  occurs;  but  an  adjudication  upon  the  sub- 
ject is  proper  to  define  the  interest  of  the  parties  before  me  with  re- 
spect to  the  mortgage  and  the  extent  of  the  plaintiff's  rights  in  those 
remainders. 

The  character  of  the  power  and  the  right  of  the  donee  to  release  it 
present  questions  which  are  to  be  determined  according  to  the  laws  of 
this  state,  not  the  law  of  the  donee's  domicile,  since  they  affect  some- 
thing more  than  the  mere  personal  right  of  the  donee,  and  relate  to 
the  devolution  of  title  to  and  ownership  in  real  and  personal  property 
situated  wholly  within  the  state  and  held  under  the  terms  of  an  express 
trust,  the  limitations  of  which  are  necessarily  to  be  defined  in  accord- 
ance with  our  laws. 

I  hold,  therefore,  that  the  mortgage  operated  to  convey  the  remainder  I 
interests  of  the  defendants  Lillian  and  Reginald  Hunt,  subject  to  the 
existing  power  of  Mrs.  Hunt  to  appoint  the  remainders  unequally  I 
among  her  children ;  hence  subject  to  the  divesting  of  the  remainder's  ^ 
of  the  mortgagors  in  favor  of  the  son  who  was  not  a  party  to  the 
mortgage.  Upon  the  question  whether  the  costs  of  the  English  action 
at  law  are  to  be  considered  a  chat^  within  the  terms  of  the  mortgage, 
112  N.y.S.— 37 
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I  have  reached  the  conclusion  that  they  should  be  included.  By  the 
agieement  of  the  parties,  as  expressed  in  the  instrument,  it  was  de- 
clared : 

*^at  the  agreement  for  the  loan  hereby  secured  was  made  in  Lmdon,  Eng- 
land, and  that  this  claim  shall  be  In  all  respects  Intopreted  hj  and  ^EecdTO 
according  to  Bogliab  law." 

And  this  expressed  intention  is  properly  to  be  given  effect.  Man- 
hattan Life  Ins.  Co.  v.  Johnson,  188  N.  Y.  108,  80  N.  E.  658,  9  L.  R. 
A.  (N.  S.)  1142.  According  to  the  evidence  before  me  as  to  the  con- 
dition of  the  English  law,  I  find  the  fact  to  be  that  costs  of  the  ac- 
tion at  law  to  establish  the  debt  were  recoverable  under  the  mortgage 
in  that  jurisdiction,  and  attached  to  the  debt  for  the  purposes  of  re- 
sort to  the  security.  The  debt,  with  costs,  thus  became  the  measure 
of  what  was  secured  by  the  agreement  which  this  court  is  to  enforce. 

Notice  of  the  claim  having  been  given  to  the  trustees  on  January 
11,  1900,  by  a  letter  which  stated  the  facts  and  the  nature  of  the  d^ 
mand  in  such  form  as  to  include  all  the  interest  of  the  mortgagors, 
the  judgment  should  provide  for  an  accounting  of  income  accruing  to 
Mrs.  Hunt  and  coming  into  the  hands  of  the  trustees  since  that  date. 
It  appears  from  the  reply  made  by  the  trustees  to  the  notice  thus  given 
that  the  claim  was  fully  understood  and  as  fully  repudiated  by  them 
upon  the  merits.  Therefore  the  notice  cannot  justly  be  taken  as  omit- 
ting some  precise  statement  of  the  amount  claimed  or  of  the  fact  that 
the  accruing  income  was  demanded.  Further  detail  in  the  notice  was 
rendered  unnecessary  by  the  form  of  the  refusal  to  observe  it;  and, 
within  settled  rules,  the  trustees,  if  they  paid  over  the  moneys  thus  the 
subject  of  the  hostile  claim,  did  so  at  their  peril.  Heermans  v.  Ells- 
worth, 64  N.  Y.  169;  Stoddard  v.  Gailor,  90  N.  Y.  679;  Andrews 
v.  Bleecker,  1  Johns.  Cas.  411. 

The  plaintiff  is,  therefore,  entitled  to  judgment  establishing  the  lien 
upon  the  interests  of  the  mortgagors  in  the  trust  estate  as  prayed,  and 
for  an  accounting  for  the  net  income  received  by  the  trustees  from  Jan- 
uary 11,  1900,  with  provision  that  the  trustees  pay  to  the  plaintiff,  on 
the  dea^  of  Mrs.  Hunt,  out  of  the  shares  of  the  two  defendants  Lil- 
Uan  Catherine  Hunt  and  Reginald  Sidney  Hunt,  any  balance  of  the 
debt  that  may  at  that  time  remain  unpaid,  so  far  as  there  may  be 
shares  payable  to  those  defendants  at  that  time.  I  have  noted  upon 
the  proposed  findings  submitted  my  disposal  of  the  requests  to  find. 
Form  of  decision,  containing  matters  found  upon  request,  may  be  sub- 
mitted upon  notice  of  settlement,  together  with  proposed  judgment. 

Judgment  a^ordingly. 


(50  Misc.  Rep.  QOS.) 

WOOD  T.  BOARD  OF  EDUCATION  OP  CITT  OF  NEW  TORK. 

(Supreme  Court,  Trial  Term,  Queens  County.  June,  190&) 

1.  S<m0OL8  AND  BOHOOIj  DlSTBIOXS— TUCHEBS— "TlOB  FBIH0IPAL'*--**FzB8T  AS- 
SISTANT." 

One  who  entwed  Into  a  eontract  with  the  board  of  education  to  render 
sncta  services  as  teacher  as  wonid  be  required  of  him  for  a  certain  time 
was  not  a  "vice  prindpal"  or  "flrst  aasIstAnt"  within  Laws  1900,  p.  1003. 
6  761,  and  oitltled  to  the  oompeosatlon  provided  by  that  law. 
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2,  Saue— Pebmanbnot  or  Position. 

Greater  New  York  Charter  (Laws  1897,  p.  404.  c.  878)  1  1117,  making 
positions  of  teachers  permanent,  subject  to  certain  llmltatlonB,  Is  not  ap- 
plicable to  a  teadier  In  the  Tillage  of  Flnsbln^  whose  license  expired  with- 
in ^e  current  Tear,  except  for  the  period  limited  by  tiie  expiration  of 
theHcense: 

8.  Sahb— ApponmcBNT  as  Yice  Pbihoxpal. 

Where  the  school  board  of  the  borongh  ot  Queens  appointed  one  as  vice 
principal,  subject  to  his  thereafter  receiving  a  license,  such  appointment 
was  also  subject  to  the  limitation  of  the  by-laws  of  the  board  of  education 
of  the  cl^  of  New  York  that  no  one  who  does  not  at  the  time  hold  a  first 
assistant  teacher's  license  shall  be  appointed  assistant  principal. 

Action  by  Howard  R.  Wood  against  the  Board  of  Education  of  the 
city  of  New  York  to  recover  for  services  as  teacher.  Judgment  for 
defendant. 

Collins,  Wells  &  Hughes,  for  plaintiff 

Francis  K.  Pendleton,  Corp.  Counsel  (Stephen  O'Brien,  of  coun- 
sel), for  defendant. 

BLACKMAR,  J.    School  district  No.  5  in  the  town  of  Flushing, 

county  of  Queens,  was  established  as  a  permanent  school  district  by 
special  act  (chapter  81,  p.  87,  of  the  Laws  of  1848).  This  act,  al- 
though amended  several  times,  had  not  been  repealed  at  the  time  of 
the  creation  of  tlie  city  of  Greater  New  York.  The  act  created  a  board 
of  education  for  the  district,  and  provided,  among  other  things,  that 
the  said  board  should  "have  and  possess  all  the  rights,  powers,  and 
authority  of  town  superintendent  of  common  schools  within  said  dis- 
trict" The  town  superintendent  of  a>mmon  schools  within  said  dis- 
trict then  had  power  to  ascertain  the  qualifications  of  candidates  for 
the  position  of  teacher  and  to  grant  certificates  in  such  form  as  should 
be  prescribed  by  the  superintendent.  Rev.  St.  1846  (3d  Ed.)  pt.  1, 
c.  15,  tit.  2,  art.  4,  §§  66,  67,  68.  It  therefore  follows  that  the  board 
of  education  of  school  district  No.  5  had  power  to  license  teachers 
within  said  district.  The  Flushing  High  School  was  established  by 
the  said  board  of  education  of  school  district  No.  5.  See  Laws  1875, 
p.  333.  c.  346. 

On  the  25th  day  of  May,  1897,  the  plaintiff  made  a  contract  with 
said  board  of  education  of  the  village  of  Flushing  to  render  such  serv- 
ice in  the  capacity  of  teacher,  in  the  schools  of  said  village,  as  should 
be  required  of  him  by  the  board  of  education  or  the  superintendent 
of  schools  in  said  village  during  the  school  year  1897  and  1898.  The 
term  of  employment  expired  on  the  last  Friday  of  June,  1898.  The  ' 
contract  was  made  subject  to  the  manual  of  the  board  of  education, 
which  provided,  among  other  things,  that  the  teachers  should  hold 
their  office  during  the  school  year  for  which  they  were  appointed,  un- 
less sooner  removed  for  cause.  Plaintiff  gave  evidence  tending  to 
show  that  he  was  assigned  by  the  superintendent  of  schools  of  said 
district  to  the  duty  of  teaching  classes  in  the  high  school  and  also 
was  instructed  to  assist  the  principal  in  the  performance  of  his  duties. 
The  territory  embraced  in  this  school  district  afterward  became  a 
part  of  the  city  of  Greater  New  York,  by  act  of  the  legislature  tak- 
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ing  effect  January  1,  1898  (3  Laws  1897.  p.  404,  c.  378,  §  1117),  and 
this  date  found  plaintiff  in  the  performance  of  his  duties  under  the 
contract  above  referred  to. 

It  is  the  claim  of  the  plaintiff  that  by  the  terms  of  the  charter  of 
the  city  of  Greater  New  York  he  was  continued  permanently  in  the 
position  he  occupied  on  January  1,  1898,  subject  only  to  removal  for 
cause;  that  he  continued  to  perform  such  duties;  that  they  were 
such  duties  as  were  performed  by  a  vice  principal  or  assistant  princi- 
pal as  that  grade  was  subsequently  established;  and  that  under  the 
terms  of  the  Davis  law  (Laws  1900,  p.  1605,  c.  751)  he  is  entitled  to 
the  compensation  provided  by  that  law.  The  plaintiff  also  claims  thai 
he  was  appointed  vice  principal  on  June  30,  1898,  under  a  license 
granted  by  the  city  superintendent  on  that  date  and  made  permanent 
on  June  30,  1901,  and  that  the  charter  protects  him  in  this  position 
and  entitles  him  to  the  compensation  fixed  by  the  Davis  law. 

It  is  contended  by  the  defendant  that  the  license  under  which  plain- 
tiff was  performing  his  duties  at  the  time  of  consolidation  expired  in 
1898 ;  that  the  provisions  of  the  charter  of  Greater  New  York  con- 
tinued his  employment  only  until  such  date ;  that  the  performance  of 
his  duties  since  that  time  was  pursuant  to  an  appointment  made  on 
June  30,  1898,  under  a  yearly  license  issued  by  the  superintendent  of 
schools,  which  was  continued  and  made  permanent  on  the  30th  day 
of  June,  1901 ;  that  such  position,  although  designated  in  the  resolu- 
tion of  appointment  as  vice  principal,  was  made  subject  to  the  proper 
license  being  obtained ;  that  the  only  license  obtained  was  that  of  as- 
sistant teacher;  and,  therefore,  that  he  was  entitled  only  to  the  pay 
fixed  for  such  grade,  which  he  has  been  concededly  receiving.  It  is 
also  claimed  by  the  defendant  that  the  position  held  by  the  plaintiff 
on  the  1st  day  of  January,  1898,  was  not  that  of  first  assistant,  or  vice 
principal,  or  assistant  principal,  and  that  he  has  never  occupied  such 
position. 

There  are  three  questions  presented  for  consideration  by  this  rec- 
ord :  (1)  Was  the  plaintiff,  on  January  1,  1898,  occupying  the  position 
subsequently  defined  by  the  Davis  law  as  "vice  principal"  or  "first 
assistant"?  (2)  Was  the  effect  of  section  1117  of  the  charter  of 
Greater  New  York  (Laws  1897,  p.  404,  c.  378)  to  continue  him  per- 
manently in  that  position  ?  (3)  Was  he  appointed  vice  principal  on  June 
30,  1898,  under  a  license  which  made  the  position  permanent?  These 
questions  will  be  considered  separately. 

1.  It  was  held  in  the  case  of  Moore  v.  Board  of  Education,  121  App. 
Div.  862,  106  N.  Y.  Supp.  983,  that  the  rights  of  the  plaintiff  under 
the  Davis  law  were  determined  by  the  character  and  nature  of  the 
employment  at  the  time  of  consolidation.  In  that  case  the  plaintiff 
had  been  for  eight  years  a  female  teacher  of  the  girls'  graduating  class 
in  the  former  county  of  Richmond,  and  continued  in  that  employment 
after  consolidation.  As  the  Davis  law  provided  that  no  female  teacher 
of  a  girls'  graduating  class  should,  after  ten  years  of  service,  receive 
less  than  $1,440  per  annum,  it  was  held  that  she  was  entitled  to  that 
rate  of  compensation,  although,  after  the  charter  of  Greater  New  York 
went  into  effect,  her  class  was  so  changed  that,  in  addition  to  teaching 
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scholars  about  to  graduate,  she  was  called  upon  to  teach  others  not 
so  far  advanced.  It  was  also  held  unimportant  that  the  place  she  held 
at  the  time  the  charter  went  into  effect  was  not  designated  in  terms 
as  a  "position"  in  any  act  or  by-laW.  The  position  of  "teacher  of  the 
girls*  graduating  class"  is  one  easily  defined.  The  position  of  first 
assistant  or  vice  principal  is  different.  It  is  not  a  well-defined  position, 
like  that  of  principal,  or  teacher  of  any  particular  grade  or  class. 
The  duties  performed  by  a  vice  principal,  so  far  as  that  position  is 
recognized  in  the  schools  of  Greater  New  York,  are  such  as  the  prin- 
cipal may  from  time  to  time  call  upon  any  of  the  teachers  to  perform ; 
and  the  fact  that  it  was  the  custom,  when  occasion  required,  to  call 
upon  any  particular  teacher  to  perform  these  duties,  is  not,  it  seems 
to  me,  sufiocient  to  define  his  position  as  that  of  vice  principal  or  first 
assistant.  The  plaintiff  in  this  case  was  employed  to  render  "such  serv- 
ice in  the  capacity  of  teacher  as  may  be  required  of  him."  He  was 
engaged  primarily  in  instructing.  The  exact  nature  of  the  duties,  oth- 
er than  teaching,  which  he  was  performing  on  the  1st  day  of  Janu- 
ary, 1898,  is  not  definitely  disclosed  by  the  evidence ;  and  although  at 
times  he  assembled  the  school  at  the  morning  session  and  at  the  be- 
gfinning  of  the  afternoon  session,  dismissed  uie  school  at  the  end  of 
Sie  session,  made  out  reports  when  required  so  to  do,  and  received 
pupils  sent  by  o&er  teachers  under  penalty  of  discipline,  yet  he  was 
at  the  same  time  engaged  in '  teaching  classes,  and  I  therefore  cannot 
make  a  finding  that  the  duties  which  he  was  performing  were  those 
of  a  first  assistant  or  vice  principal  as  those  duties  were  subsequently 
defined. 

3.  The  contract  of  May  25,  1897,  between  the  plaintiff  and  the  board 
of  education  of  the  village  of  Flushing,  was  equivalent  to  a  license  to 
teach  in  sudi  village.  The  plaintiff  also  had  a  license,  dated  September 
1,  1897,  issued  by  the  state  superintendent,  to  teach  in  school  district 
No.  6  for  six  months  from  the  date  of  the  license  and  no  longer.  It 
therefore  appears  that  plaintifFs  license  to  teach  expired,  at  the  latest, 
on  the  last  Friday  in  June,  1898.  The  question  is  therefore  present- 
ed whether  the  charter  of  Greater  New  York  continued  him  perma- 
nently in  the  position  which  he  occupied  at  the  time  it  went  into  ef- 
fect. Secticm  1117  of  the  charter  of  1897  reads  as  follows : 

"All  snperlntendentB,  asBistant  or  associate  saperlnteudents,  and  all  prio- 
cipals,  teachers  and  other  members  of  the  educational  staff  In  the  public  school 
system  of  any  part  of  the  city  of  New  York,  as  constituted  by  this  act,  shall 
continue  to  hold  their  respective  positions  and  to  be  entitled  to  such  compeusu- 
tton  as  Is  now  provided  or  may  hereafter  be  provided  by  the  various  school 
boards,  subject  to  the  llmltatioDs  of  this  act,  and  to  reassignment  or  to  removal 
for  canae,  as  may  be  provided  by  law." 

The  effect  of  this  section  was  considered  in  the  Callahan  Case,  174 
N.  Y.  169,  66  N.  E.  674.  That  case  held  that  the  effect  of  this  pro- 
vision of  the  charter  was  to  continue  as  permanent  the  tenure  of  all 
teachers  as  such  tenure  existed  on  the  1st  day  of  January,  1898,  and 
also  to  continue  as  permanent  any  positions  attained  by  them  by  sub- 
sequent appointment  or  promotion.  As,  however,  it  is  expressly  stat- 
ed in  that  case  that  at  the  time  of  the  consolidation  the  plaintiff  held 
a  certificate  entitling  her  to  permanent  appointment  as  teacher  in  any 
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school  grade  in  the  said  city,  and  as  this  is'not  the  situation  of  the 
plaintifi  in  this  case,  the  precise  point  now  before  the  court  was  not 
there  decided.  Neither  was  the  point  decided  in  the  Moore  Case; 
for  there,  as  in  the  Callahan  Case*  the  plaintiff  held  a  certificate  or 
license  entitling  her  to  a  permanent  appointment.  It  is  pointed  out  in 
the  Callahan  Case  that  the  tenure  of  a  teacher  appointed  after  con- 
solidation is  determined  by  section  1081  of  the  charter  (Laws  1897, 
p.  388,  c.  378),  which  provides  that  no  person  shall  teach  in  any  public 
school  in  the  city  who  has  not  such  a  license  as  is  required  by  such 
section.  The  licenses  there  provided  for  are  granted  for  the  term  of 
one  year,  and  may  be  renewed  for  two  successive  years.  Thereafter 
the  superintendent  of  schools  may  make  such  licenses  permanent.  If 
such  license  is  not  made  permanent,  the  tenure  of  office  of  the  teacher 
ceases.  If  made  permanent,  the  tenure  of  office  also  becomes  perma- 
nent, and  the  teacher  can  only  be  removed  for  cause.  This  provision 
of  the  charter  does  not  apply  to  teachers  who  were  occupying  positions 
in  any  of  the  districts  now  comprising  the  city  of  Greater  New  York 
on  the  1st  day  of  January,  1898;  but  it  illustrates  the  policy  of  the 
law  that  a  permanent  license  is  a  condition  to  a  permanent  position. 

The  contention  of  the  defendant  is  that  the  effect  of  this  section  is 
to  continue  the  position  of  the  teacher  only  during  the  life  of  his  li- 
cense. The  claim  of  the  defendant  seems  to  be  upheld  in  the  case 
of  Cleveland  v.  Board  of  Education,  decided  by  Justice  Jaycox,  and 
affirmed  in  119  App.  Div.  878,  103  N.  Y.  Supp.  1119.  It  has  for  a 
long  time  been  the  policy  of  the  law  that  the  qualifications  for  employ- 
ment as  teachers  should  depend  on  licenses  or  certificates  granted  by 
some  constituted  authority.  Such  licenses  might  be  permanent  or 
temporary ;  and  it  would  seen  to  be  the  better  opinion  that  full  effect 
may  be  given  to  the  legislative  intent  by  holding  that  section  1117  of 
the  charter  of  Greater  New  York  was  not  intended  to  change  this  well- 
settled  rule,  but  was  effective  only  to  continue  the  position  of  the  teach- 
er during  the  life  of  the  license.  Section  1086  of  the  charter,  which 
must  be  read  in  connection  with  section  1117,  expressly  provides  that 
all  yearly  school  contracts  made  by  local  school  boards,  whose  terri- 
tory was  included  in  that  of  Greater  New  York  by  the  charter  of  1897, 
shall  in  all  respects  continue  until  the  expiration  of  the  yearly  term. 
If  this  section  is  read  as  a  proviso  to  section  1117,  its  meaning  would 
be  clear.  In  my  opinion,  it  might  well  be  given  this  effect.  See,  al- 
so, People  ex  rel.  Fin^n  v.  Board  of  Education,  106  App.  Div.  101, 
94  N.  Y.  Supp.  61. 

3.  The  plaintiff  contends,  however,  that,  if  he  cannot  recover  on 
the  ground  of  his  continuance  in  the  position  of  vice  principal  or  first 
assistant  by  the  charter  of  Greater  New  York,  he  may  by  virtue  of 
his  subsequent  appointment.  At  a  meeting  of  the  school  board  of  the 
borough  of  Queens,  held  June  30,  1898,  a  certain  report  and  resolu- 
ticm  was  received  and  adopted.  The  report  recommended  that  certain 
teachers  be  appointed  from  September  1,  1898,  to  teach  in  the  schools 
indicated,  subject,  however,  to  their  receiving  licenses  from  the  city 
superintendent.  The  resolution  in  terms  appointed  the  plaintiff  a 
vice  principal  to  school  No.  20.  A  member  of  the  board  moved  that 
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the  report  and  resolution  be  received  and  adopted,  and  the  motion 
was  carried.  In  my  opinion,  therefore,  the  words  in  the  report,  "sub- 
ject, however,  to  their  receiving  licenses  from  the  city  superintendent," 
became  a  condition  to  the  validity  of  the  appointment  under  the 
resolution.  On  the  9th  day  of  May,  1898,  the  board  of  educadon  of 
the  city  of  New  York  adopted  certain  1^-laws.  Among  others  was  one 
which  read : 

"No  one  shall  be  appointed  or  promoted  to  the  position  of  head  of  depart- 
ment or  assistant  prfndpal  In  a  high  school  who  does  not  hold  a  first  assistant 
teacher's  license  or  a  principal's  license  for  high  schools." 

There  is  also  in  evidence  an  extract  from  the  minimum  requirements 
adopted  May  9,  1898,  for  all  persons  appointed  to  any  supervising  or 
teaching  position  under  any  of  the  school  boards.  This  provides  that 
certain  licenses  shall  be  issued  in  the  city  of  New  York.  For  high 
schools  the  schedules  of  Hcenses  were  as  follows:  (1)  Substitute 
teacher.  (2)  Assistant  teacher.  (3)  First  assistant  teacher,  head  of 
department,  or  assistant  principal.  (4)  Principal.  •  It  therefore  ap- 
pears that,  by  the  by-laws  of  the  board  of  education,  no  one  could  be 
appointed  to  the  position  of  head  of  department  or  assistant  principal 
who  did  not  hold  at  least  a  first  assistant  teacher's  license.  The  ap- 
pointment of  the  plaintiff,  on  June  30,  1898,  was  therefore  subject  to 
this  requirement.  On  the  30th  day  of  June,  1898,  the  plaintiff  received 
a  license,  signed  by  the  city  superintendent,  to  act  as  assistant  teacher 
to  teach  science  in  the  high  school  in  the  borough  of  Queens  for  a 
period  of  one  year  from  the  date  of  appointment.  This  license  was 
renewed  on  the  30th  day  of  June,  1899;  and  although  there  is  no 
evidence  of  renewal  on  the  30th  day  of  June,  1900,  yet  on  June  30, 
1901,  the  license  was  made  permanent.  The  only  license  obtained  by 
plaintiff  was,  therefore,  that  of  assistant  teacher,  which  did  not  quaU- 
fy  him  to  occupy  the  position  of  vice  principal,  or  first  assistant,  or  as- 
sistant to  principal,  all  of  which  designations  seem  to  be  used  indifFer- 
ently  in  describing  the  position  which  the  plaintiff  claims  to  occupy. 
The  plaintiff  was  already  on  the  pay  rolls  as  an  assistant  teacher,  and 
has  received  the  pay  of  an  assistant  teacher  up  to  the  time  of  the 
beginning  of  this  action.  The  by-laws  quoted  are  not  inconsistent  with, 
but  are  supplementary  to,  the  provisions  of  the  charter;  and  I  enter- 
tain no  doubt  that  they  are  valid  and  apply  to  the  case  of  the  plaintiff. 
It  follows,  therefore,  that  the  plaintiff  did  not  receive  a  valid  appoint- 
ment as  vice  principal  on  June  30,  1898. 

Judgment  K>r  the  defendant  on  the  merits. 


(59  Misc.  Bop.  042.) 

TAVSHANJIAN  et  al.  v.  ABBOTT  et  aL 

^preme  Court,  Special  Term,  New  York  County.  June,  lOOS.) 

1.  DESOBNT  and  DiSTEIBUnON  —  BlQHTS  Or  PHBTBBUrETED  CHILDBSK-- "MBH- 

TionsD." 

Testator,  on  the  birth  of  his  first  child,  made  a  codicil  to  his  will  leav- 
ing a  legacy  to  the  child,  who  predeceased  him.  It  provided  that,  on  his 
death  and  that  of  his  wife  and  child  or  children  at  the  same  time,  the 
oscotor  should  give  to  every  legatee  double  the  amounts  they  would  have 
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Otherwise  recefvecL  Held,  that  the  two  children  bom  after  the  execu- 
tion of  the  codicil,  and  who  snrrived  testator,  were  not  mentioned  In  the 
will,  within  Law  of  Wills  (2  Rev.  St  [1st  £d.]  p.  65.  pt  2.  c-  6.  tit  1.  S  49, 
aa  amended  by  Laws  1869,  p.  40,  c.  2^  1 17,  and  were  entitled  to  the  same 
portion  of  the  testator's  estate  as  would  have  descended  to  tbem  had  tes- 
tator died  intestate,  and  devises  and -legacies  In  the  will  were  to  be  re* 
dnced  proportionately. 

lEd.  Xote. — For  cases  In  point  see  Cent  Dig.  toI.  16,  Descent  and  Dis- 
tribution, S  128. 

For  other  d^ltlons,  see  Words  and  Phrases,  vol.  6,  p.  4476.] 
2.  Ohabitixs— Gbabitable  Ubeb. 

A  bequest  of  money  in  trust  to  be  loaned,  In  sums  to  deserving  Ar- 
menians by  a  society  to  be  Incorporated,  the  loan  to  be  repaid,  with  In- 
terest and  to  be  made  on  business  principles,  without  prorision  for  the 
Issuance  of  stock.  Is  invalid,  as  not  authorized  by  law,  and  Is  not  a 
charitable  use,  and  not  saved  under  Laws  1898,  p.  1748,  c.  701,  enacted  to 
save  charitable  trusts  otherwise  void  for  Ind^iteness. 

Action  by  Arax  H.  Tavshanjian  and  others  against  Harrison  B.  Ab- 
bott and  others  to  construe  a  will.  Ju(%nient  rendered. 

K.  S.  Kebabian,  for  plaintiffs. 
C.  W.  Sinnott,  for  defendants. 

BLANCHARD,  J.  This  is  an  action  brought  by  the  executors  of 
the  will  of  Hovhannes  S.  Tavshanjian  for  the  construction  of  the 
will. 

The  first  question  raised  is  whether  the  two  after-born  children  of 
the  testator  are  provided  for  or  in  any  way  mentioned  in  the  will  or 
codicil  of  the  testator,  within  the  meaning  of  section  17  of  the  law  of 
wills  (2  Rev.  St  [1st  Ed.]  p.  65,  pt.  3,  c.  6,  tit.  1,  §  49,  as  amended 
by  Laws  1869,  p.  40,  c.  22).   This  section  provides  as  follows : 

"Whenever  a  testator  shall  have  a  child  bom  after  the  making  of  a  last  will, 
either  In  the  lifetime  or  after  the  death  of  such  testator,  and  shall  die  leav- 
ing such  child,  so  after-bom,  unprovided  for  by  any  settlement  and  neither 
provided  for  nor  in  any  way  mentioned  in  such  will,  every  such  child  shall 
succeed  to  tlie  same  portion  of  such  parent's  real  and  personal  estate  as  would 
have  descended  or  been  distributed  to  such  chlid  If  such  par»t  had  died  In- 
testate, and  shall  be  entitled  to  recover  the  same  portion  from  the  devisees  and 
legatees,  In  propOTtlon  to  and  out  of  the  parts  devised  and  bequeathed  to  them 
by  such  will.** 

The  will  at  the  time  of  its  execution  contained  no  mention  of  the 
testator's  children.  The  codicil  of  the  will,  however,  which  was  ex- 
ecuted after  the  birth  of  the  testator's  first-born  child,  and  before  the 
birth  of  the  two  after-born  children  above  mentioned,  contains  a  liber- 
al bequest  to  the  first-born  child,  and  also  contains  this  provision : 

"In  the  evoit  of  the  death  of  myself,  wife  and  child  or  children  at  one  and 
the  same  time,  through  some  accid«it  or  otherwise,  I  direct  my  executors  to 
give  to  each  and  every  one  of  my  legatees  double  the  amounts  each  and  every 
one  would  have  received  nnder  natural  circumstances." 

The  statute  above  quoted  has  several  times  been  construed  by  the 
courts.  In  Wormser  v.  Croce,  120  App.  Div.  287,  104  N.  Y.  Supp. 
1090,  the  testator  stated  in  his  will  that: 

"Being  desirous  of  making  a  Just  distribution  of  my  property  among  tbe 
members  of  my  family,  •  •  •  having  full  confidence  in  the  discretion  and 
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Justice  of  my  beloved  wUe,  Uuy.  1  glre,  derlK  and  beqneaOi  all  my  estate, 
real  and  penonal,  of  every  description  whatsoever, -to  my  said  wife,  Mary." 

At  the  time  the  will  was  executed  the  testator  had  one  child  living. 
Thereafter  two  children  were  born,  who  survived  the  testator.  In 
holding  that  the  after-born  children  were  "mentioned"  in  the  will, 
within  the  meaning  of  the  statute  above  quoted,  the  court  said;  Mr. 
Justice  Scott  writing: 

"It  was,  as  we  consider,  the  principle  of  the  civil  law  that  was  Intended  to 
be  Ingrafted  npon  our  law  by  the  statute  above  quoted ;  the  object  being  not  to 
secure  equality  of  distribution,  but  to  guard  against  Inadvertent  or  uninten- 
tional disinheritance,  or,  as  the  revisers  expressed  It  In  their  notes,  a  'probable 
oversight'  Therefore  it  was  provided,  In  order  to  sustain  a  will  against  the 
claims  of  after-bom  children,  that  provision  must  have  been  made  for  them,  or 
that  they  must  have  been  in  some  way  mentioned  in  the  will ;  either  provision 
or  mention  being  sufficient.  If,  therefore,  It  caii  be  seen  or  reasonably  pre- 
sumed from  the  terms  of  the  will  itself  that  the  testator  had  In  mind  the 
probability  that  children  might  be  bom  after  the  wUl  was  made,  and  pro- 
vided with  that  contingaicy  In  mind,  the  statute  will  be  satisfled  and  the 
will  sustained.  We  think  It  apparent  that  Prosper  L.  Gilbert  made  his  will 
with  a  view  to  the  possibility  that  there  might  be  after-bom  children,  and 
that  In  a  l^al  sense  he  must  be  considered  as  having  mentioned  them  in  his 
wlU." 

In  the  case  above  quoted,  the  testator  executed  his  will  while  he  had 
one  child  living,  and  expressly  stated  that  he  was  desirous  of  making 
a  just  distribution  of  his  property  among  the  members  of  his  family, 
and  that  he  had  full  confidence  in  the  discretion  and  justice  of  his  wife, 
and  accordingly  devised  and  bequeathed  all  his  property  to  her.  In 
the  present  case  the  testator  at  the  time  he  executed  his  will  had  no 
children  living,  and  when  his  first  child  was  bom  he  executed  the  codi- 
cil above  quoted,  in  which  he  left  a  specific  legacy  to  this  child.  This 
child  died  before  the  death  of  the  testator.  Nothing  in  the  present 
will  and  codicil,  other  than  the  paragraph  above  quoted,  indicates  that 
the  possibility  of  affer-bom  children  was  in  the  mind  of  the  testator 
at  the  time  he  was  making  the  disposition  of  his  property,  except  for 
his  bare  reference  to  children.  In  providing  for  the  disposition  of  his 
property  in  the  event  of  the  death  of  himself  and  his  entire  family, 
both  the  will  and  the  codicil  showed  an  "inadvertent  or  unintentional 
disinheritance"  and  a  "probable  oversight,"  within  the  meaning  of  the 
language  of  the  opinion  above  quoted.  The  bare  reference  to  the  pos- 
sible extinction  of  his  entire  family  cannot  by  any  stretch  of  the 
imagination  be  construed  to  indicate  that  the  testator,  in  disposing 
of  his  property,  had  in  mind  the  probability  that  children  might  after- 
ward be  bom,  among  whom  a  distribution  of  his  property  might  be 
possible. 

In  Minot  v.  Minot,  17  App.  Div.  521,  45  N.  Y.  Supp.  554,  the  tes- 
tator provided  in  his  will  that  the  reversion  of  the  residue  of  his  estate 
should  go  to  those  persons  who,  if  his  death  had  occurred  at  the  time 
of  the  death  of  his  wife,  "would  then  be  my  heirs  at  law  by  blood." 
The  testator  left  a  son  born  after  the  execution  of  the  will.  In  hold- 
ing that  the  son  was  provided  for  and  mentioned  in  the  will,  within 
the  meaning  of  the  statute  above  quoted,  the  court  said  that : 

"It  Is  sufficient  If  it  can  be  inferred  from  the  terms  of  the  will  that  the 
testator  had  in  mind  the  possibility  of  the  birth  of  such  child,  and  made  a  pro- 
vision In  the  will  to  which  the  <dilld  when  bom  would  be  eatltled." 
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In  Matter  of  Morgenstern,  9  Misc  Rep.  198,  30  N.  Y.  Supp.  216, 
the  testator,  after  expressing  his  full  c(»ifidence  in  the  judgment  and 
capacity  of  his  wife  in  the  management  of  the  property,  and  of  her 
love  for  their  children,  and  that  she  would  do  the  same  full  justice  to 
them  in  the  disposition  of  the  estate  as  he  would  do,  devised  and  be- 
queathed to  her  the  residue  of  his  estate.  At  the  time  of  the  execution 
of  the  will  the  testator  had  three  children  living.  Thereafter  three 
more  children  were  bom  to  the  testator.  Upon  a  request  to  construe 
the  will,  the  surrogate  refused  to  construe  the  will  on  the  ground  that 
it  was  beyond  his  jurisdiction, to  do  so,  and  in  dictum  said  that  a 
sufficient  mention  of  the  after-t)om  children  was  made  in  the  will. 

In  Stachelberg  v.  Stachelberg,  62  Misc.  Rep.  22,  101  N.  Y.  Supp. 
178,  the  testator  left  the  residue  of  his  estate  to  his  wife,  and  provided 
that  in  case  of  her  death  before  him,  leaving  lawful,  issue  her  surviv- 
ing, such  residue  should  belong  to  such  issue  in  equal  proportions. 
In  holding  this  to  be  a  sufficient  provision  for  and  mention  of  a  child 
born  after  the  testator's  death,  the  court  said : 

"The  words  of  the  statute,  'any  way  mentioned,'  Indicate  strongly  that  the 
expression  was  used  In  the  broadrat  possible  sense,  and  was  meant  to  cover 
any  form  of  reference  that  showed  that  the  testator  In  making  his  will  had  In 
mind  the  possibility  of  after-bom  children.  •  *  •  The  purpose  of  the  stat- 
ute was  not  to  restrict  the  power  of  the  testator,  or  to  defeat  his  intention  In 
case  he  made.lt  dear  that  he  wished  to  leave  nothing  to  his  after-born  diUd. 
The  purpose  was  to  guard  against  an  unlnteutl(mal  omlsaUm." 

Upon  appeal,  Mr.  Justice  Scott  writing,  judgment  was  reversed,  on 
the  ground  that  the  children  mentioned  in  the  will  "cannot  be  held  to 
include  a  child  bom  after  the  father's  death."  Stachelberg  v.  Stachel- 
berg, 124  App.  Div.  232,  108  N.  Y.  Supp.  645. 

The  present  will  and  codicil,  unlike  those  in  all  the  cases  hereinbe- 
fore discussed,  contain  no  sugfgestion  that  the  testator  intended  to  leave 
nothing  to  his  after-born  children,  or  intended  to 'postpone  their  en- 
joyment of  his  estate  until  a  remote  date.  Except  for  the  chance  refer- 
ence to  "children"  in  a  clause  of  the  codicil  providing  for  a  disposi- 
tion of  the  testator's  property  in  the  event  liiat  he  and  his  entire  family 
should  become  extinct  at  the  same  time,  no  possible  mention  of  after- 
bom  children  could  be  gathered  from  the  will  or  from  the  codicil. 
Under  the  rule  established  by  the  decisions  above  quoted,  construing 
the  statute  above  mentioned,  it  is  clear  that  there  was  an  "inadvertent 
or  unintentional  disinheritance,"  and  a  "probable  oversight,"  and  an 
"unintentional  omission"  of  the  after-bora  children,  and  the  oantingency 
of  after-born  children  among  whom  a  disposition  of  his  property  might 
be  made  by  the  testator  was  not  present  in  the  testator's  mind  at  the 
time  he  executed  the  will  and  the  codicil,  and  accordingly  the  after- 
bora  children  were  not  "mentioned,"  within  the  meaning  of  the  statute. 

It  follows  that  the  two  after-bora  children  succeed  to  the  same  por- 
tion of  the  testator's  real  and  personal  estate  as  would  have  descended 
or  been  distributed  to  them  had  the  testator  died  intestate,  and  are  en- 
titled to  recover  the  same  portion  from  the  devisees  and  legatees  men- 
tioned in  the  will  in  proportion  to  and  out  of  the  parts  devised  and  be- 
queathed to  them  by  the  will. 
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The  second  question  relates  to  tiie  i^idity  of  one  of  tbe  bequests. 
Paragraph  16  of  the  will  provided  as  follows : 

"Sixteenth.  I  give,  devise  and  bequeath  to  my  executors  hereinafter  uamed 
the  sum  of  fire  thousand  doUare,  In  trust,  nevertholess,  for  the  following  pur- 
poBes:  I  direct  my  said  execotors  promptly  to  cause  the  Incorporation  of  a 
flodety  undCT  the  laws  of  the  state  of  New  Torfe,  to  be  known  as  the  Toy- 
shanjlan  Belief  Fund ;  said  society  shall  be  managed  by  five  trustees,  to  con- 
sist of  four  Armenians  and  one  American,  all  to  be  named  by  my  said  execu- 
tors. Immediately  after  the  Incorporation  of  said  society,  my  said  executors 
^all  pay  over  to  the  trustees  thereof  said  sum  of  fire  thousand  dollars.  This 
fund  Is  to  be  under  the  complete  control  of  such  trustees,  and  Is  to  be  loaned 
in  sums  of  five  hundred  dollars  or  less  at  a  time,  to  any  honest  and  deserving 
Armenian,  to  help  him  In  his  business,  the  loan  to  be  repaid,  with  Interest, 
uid  to  be  made  only  oa  business  principles,  and  npon  such  secnrity  as  said 
trustees  sliall  deem  adTlsable.  To  those  wlshlnc  to  peddle  goods,  sums  of  not 
over  fifty  dollars  shall  be  loaned,  if  they  be  persons  of  good  repute  and  clean 
record,  and  such  loans  shall  likewise  be  made  on  a  business  basis  and  on  such 
security  as  said  trustees  shall  deem  advisable.  In  case  no  security  can  be  giv- 
en, and  the  applicant  is  well  known  for  his  uprightness  and  Integrity,  and 
bis  business,  after  Inv^tlgatlon  by  the  trustees,  Is  deemed  by  them  to  be  in 
such  a  condition  that  with  the  help  of  a  loan  of  money  It  would  be  made  a 
success,  said  trustees  shall  be  authorized  to  make  a  loan  without  security.  In 
case  of  the  death  or  resignation  of  any  of  said  trustees,  the  remaining  mem- 
bers shall  elect  his  successor." 

This  provision  contemplates  a  profitable  business  enterprise  to  be  in- 
corporated without  provision  for  the  issue  of  stock,  and  consequently 
a  kind  of  corporation  not  capable  of  being  created  under  the  existing 
laws  of  the  state  of  New  York.  Such  a  corporation  might  conceivably 
be  created  by  special  act ;  but,  since  the  trust  must  meanwhile  be  neces- 
sarily uncertain,  the  ownership  and  power  of  alienation  over  the  fund 
would  be  suspended  otherwise  than  by  the  statutory  lives,  and  conse- 
quently this  bequest  is  in  violation  of  the  statute.  Burrill  v.  Boardman, 
43  N.  Y.  254,  3  Am.  Rep.  694 ;  Cruikshank  v.  Home  for  the  Friendless, 
113  N.  Y.  337,  21  N.  E.  64,  4  L.  R.  A.  140;  People  v.  Simonson,  126 
N.  Y.  299,  27  N.  E.  380. 

Chapter  701,  p.  1748,  of  ttie  Laws  of  1893,  enacted  for  the  purpose 
of  saving  charitable  trusts  which  would  otherwise  be  void  for  indefinite- 
ness,  cannot  here  apply,  because  the  trust  contemplated  in  the  para- 
graph above  quoted,  although  productive  of  a  certain  degree  of  benev- 
olence, is  nevertheless  a  business  enterprise,  and  not  a  charitable  use. 
Allen  v.  Stevens,  161  N.  Y.  122,  55  N.  E.  568;  Matter  of  Griffin,  167 
N.  Y.  71,  60  N.  E.  284. 

The  bequest  contained  in  paragraph  16,  above  quoted,  must  therefore 
be  held  to  be  invalid. 

Judgment  accordit^ly. 


(Supreme  Ckturt,  Special  Term,  Putnam  County.   October  20.  1908.) 

1.  Vbndob  Ann  Pubchaser— Pertobicanok  or  Comuor— QnAirmT  or  Lani>- 

Effect  of  Deficiency. 

Where  defendants  sold  plaintiff  100  acres  of  land,  more  or  less,  defend- 
ants agreeing  that  the  term  "more  or  less"  should  mean  within  3  acres  ei- 
ther way  of  the  amount  sold,  but  the  land  only  contained  66  acres,  even 
in  the  absence  of  fraud,  there  was  a  material  mistake,  wtiich  oitttled 
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plaintiff  to  have  the  value  of  the  land  he  did  not  receive  credited  on  his 
parchase-iDoney  mortgage. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  toI.  48,  Vendor  and  Pur- 
chaser, SS  834.  335.] 

2.  Saue— Reuedibs  of  Fdbohaseb— Dauaoes— Measvbe. 

Where  the  purchaser  of  land  waa  entitled  to  set  (tf  against  a  pnrdtaae- 
money  mortgage  the  value  of  the  number  of  acres  he  was  short  under  his 
contract  to  purchase,  the  purchase  price  waa  the  measure  of  such  value; 
but.  In  fixing  the  value  at  the  time  of  purchase^  the  reasonable  value  of 
the  buildings  on  the  land  should  be  deducted. 

3.  Sahe— Evidence. 

In  an  action  to  have  the  value  of  the  number  of  acres  plaintiff  waa  short 
under  his  contract  of  purchase  set  off  against  his  purchase-money  mort- 
gage, the  value  of  the  buildings  being  deducted  In  determining  the  value 
of  the  land,  the  evidence  held  to  show  that  $6,000  was  a  fahr  valuation 
of  the  buildings. 

Action  by  Richard  J.  Lyons  against  Lewis  S.  Bamum  and  wife. 
Findings  for  plaintiff, 

Jno.  J.  Lenahan,  for  plaintiff. 
Fred  k  L-  Bamum,  for  defendant. 

TOMPKINS,  J.  In  May,  1907,  the  plaintiff  purchased  from  the 
defendants  through  their  agent,  Budd,  a  farm  in  Putnam  county,  for 
which  he  agreed  to  pay  the  sum  of  $21,000,  upon  the  representations 
of  the  defendants  and  their  selling  agent  that  the  farm  contained  100 
acres.  The  contract  and  deed  describe  the  farm  as  containing  100 
acres  of  land,  "be  the  same  more  or  less,"  and  it  appears  that  at  the 
time  of  the  reading  and  execution  of  the  contract  plaintiff  asked  what 
the  words  "more  or  less"  meant,  and  was  informed  by  the  agent  in  the 
defendants'  presence  that  they  meant  a  variation  of  not  more  than  3 
acres  either  way  from  the  100  stipulated  to  be  sold.  After  the  sale, 
and  upon  surveys  being  made,  it  was  found  that  there  were  66.207 
acres,  as  shown  by  plaintiff's  surveyor,  and  67.84  acres  according  to 
the  defendants'  survey;  it  being  agreed  that  the  farm  is  about  one- 
third  short  of  &e  100  acres  represented  by  the  defendants  and  men- 
tioned in  the  contract  and  deed.  At  the  time  of  the  consummation 
of  the  sale  the  plaintiff  gave  a  purchase-money  mortgage  to  the  de- 
fendants for  $15,000,  $5,000  of  which  ha$  since  been  paid,  leaving  the 
sum  of  $10,000  due  to  the  defendants  on  the  mortgage,  and  from 
which  plaintiff  by  this  action  seeks  to  have  deducted  the  sum  of  $7,- 
096.53,  being  the  value  of  the  deficient  land  at  the  rate  paid  by  the 
plaintiff  for  the  100  acres. 

The  defendants  deny  the  charge  of  fraud,  and  insist  that  they  al- 
ways understood  that  the  farm  contained  about  100  acres,  and  there 
is  nothing  to  the  ccmtrary,  except  the  fact  that  they  had  occupied  the 
premises  for  18  years,  and  were  familiar  with  its  boundaries;  but  in 
any  event,  whether  there  was  fraud  or  not,  there  was  at  least  a  material 
mistake,  as  a  result  of  which  the  plaintiff  innocently  got  66  acres  of 
land,  when  he  paid  for  and  supposed  he  was  getting  100  acres,  and 
that  mistake  entitles  the  plaintiff  to  relief.  He  is  entitled  to  have  cred- 
ited on  the  mortgage  an  amount  representing  the  value  of  the  land 
that  he  is  short,  and  the  purchase  price  is  the  standard  for  ascertain- 
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ing  such  value ;  but,  in  order  to  fix  the  value  of  the  deficient  land  at 
the  time  of  the  sale,  we  must  deduct  from  the  purchase  price  the  rea- 
sonable value  of  the  farm  buildings  at  that  time. 

The  defendants'  witnesses  fixed  the  value  of  the  buildings  at  the 
time  of  the  sale  at  the  sum  of  $12,458.10.  The  plaintiff's  witness 
Waite  estimated  the  cost  of  reproducing  the  buildings  at  the  present 
time  at  $8,000,  and  then  testified  that  the  cost  of  labor  and  materials 
is  40  per  cent  more  now  than  30  or  40  years  ago,  and  makes  no  de- 
duction for  the  depreciation.  The  main  buildings  are  40  or  more  years 
old,  and,  allowing  for  depreciation,  I  think  that  the  sum  of  $6,000  is  a 
fair  amount  to  deduct  from  the  purchase  price  for  the  value  of  the 
buildings. 

The  plaintiff  paid  $21,000  for  the  whole  premises,  supposed  to  be 
100  acres.  Deducting  from  that  amount  the  sum  of  $6,000  for  the 
buildings,  leaves  $15,000  as  the  value  of  the  land,  or  $150  per  acre. 
The  plaintiff  is  short  SSy^  acres,  and  is  therefore  entitled  to  a  credit 
of  $5,020  on  the  purchase-money  mortgage. 

Submit  finding^  in  accordance  herewith. 


(128  App.  DlT.  130.) 

KING  T.  NASSAU  sa^ECTRIO  R.  00. 
(Supreme  Court,  Appellate  Division,  Second  Department.   October  16,  1908.) 

1.  CaRBIEBS— TBAHSPOBTATIOn  OF  PaSSENGBBA— CORTINUOUS  BlDB. 

Railroad  Law  (Laws  1890,  p.  1113,  c.  565)  {  101,  provides  that  no  cor- 
poration operating  a  street  surface  railroad  under  such  act,  or  under 
laws  1884,  p.  309,  c.  252,  shall  charge  more  than  five  cents  for  one  con- 
tinuous ride  from  any  point  on  Its  road,  or  on  any  line  or  branch  operated 
by  it  or  under  lis  control,  to  any  other  point  thereof  or  any  connecting 
branch  thereof,  within  the  limits  of  any  hicorporated  village  or  city. 
Held,  that  fluch  section  does  not  provide  for  a  change  by  a  passenger  from 
one  line  to  another,  but  only  for  a  continuous  ride  on  the  same  car. 

2.  Save— Thansfebs. 

Railroad  Law  (Laws  1890.  p.  1114.  c  566)  I  104,  provides  that  any 

street  surface  railroad  corporation  which  acquires  the  use  of  the  roads  of 
other  companies  by  a  contract  shall  carry  between  any  two  points  on  the 
railroads,  or  portions  thereof,  embraced  In  such  contract,  any  passenger 
desiring  to  make  one  continuous  trip  between  any  such  points  for  a  single 
fare,  and  on  demand,  without  extra  fare,  shall  give  to  each  passenger  pay- 
ing a  fare  a  transfer  entitling  him  to  one  continuous  trip  to  any  point  or 
portion  of  any  railroad  embraced  in  such  contract,  etc.  Held,  that  the 
section  relates  only  to  a  continuous  trip  made  by  change  ^m  the  line  of 
one  of  such  companies  to  that  of  another,  both  lines  being  operated  by  one 
company  under  a  lease  or  other  contract,  and  does  not  apply  to  different 
lines  owned  by  the  same  company. 

8  Same— Fabes— RsouLATioN. 

A  street  railway  company,  which  voluntarily  gives  a  passenger  a  trans- 
fer from  one  line  to  another,  when  legally  entitled  to  the  payment  of 
another  fare  on  the  second  line,  is  not,  becanse  of  the  exaction  of  another 
fare  on  the  second  line,  liable  to  the  penalty  provided  by  Railroad  Law 
(I^ws  1890,  p.  1096,  c.  666)  S  39,  declaring  that  any  railroad  which  shall 
ask  or  receive  more  than  the  lawful  rate  of  fare,  unless  by  Inadverteuce 
or  mistake  not  amounting  to  gross  negligence,  shall  forfeit  $50  to  the 
party  aggrieved. 
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Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Sixth  Dis- 
trict. 

Action  by  Henry  A.  Kin^  against  the  Nassau  Electric  Railroad 
Company.  Judgment  for  plamtifi,  and  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  WOODWARD,  TENKS,  HOOKER,  GAYNOR, 
and  RICH,  J  J. 

A.  M.  Williams,  for  appellant. 
Fullerton  Weils,  for  respondent 

JENKS,  J.  The  plaintiff  became  a  passenger  on  one  of  the  de- 
fendant's street  surface  cars,  and  upon  request  was  given  a  transfer 
ticket.  He  was  carried  to  a  point  where  another  line  of  the  defendant 
intersected.  The  two  lines  ran  along  separate  streets  and  in  different 
directions.  He  entered  a  car  of  the  second  line,  and  when  he  offered 
the  said  transfer  ticket  for  his  fare  it  was  refused,  and  he  was  com- 
pelled to  pay  a  5-cent  fare.  He  has  recovered  $50  as  a  penalty,  and 
5  cents  excess  fare.  It  appears  that  the  said  lines  were  owned  by  the 
defendant  and  that  neither  was  operated  under  a  lease.  The  judg- 
ment cannot  be  upheld  under  section  101  of  the  railroad  law  (Laws 
1890,  p.  1113,  c.  566),  for  the  plaintiff  was  not  seeking  a  continuous 
ride  or  a  continuous  passage  under  section  101  of  the  railroad  law^ 
nor  did  he  show  that  the  defendant  wab  within  the  purview  of  section 
104  thereof.  O'Connor  v.  Brooklyn  Heights  R.  R.  Co.,  123  App.  Div. 
784, 108  N.  Y.  Supp.  471. 

It  is  quite  true  that  the  defendant  issued  a  transfer  which  purported 
to  be  valid  on  the  second  line ;  but  it  does  not  appear  from  the  record, 
but  the  contrary,  that  it  was  legally  required  to  do  so.  li  it  was  not 
thus  required,  but  could  legally  require  the  payment  of  a  6-cent  fare 
on  the  second  line,  then  it  neither  asked  nor  received  more  than  the 
lawful  rate  of  fare  for  the  passage  upon  its  second  line,  and  hen<%  it 
is  not  subject  to  an  action  for  the  penalty  prescribed  by  section  39  of 
the  railroad  law.  Its  liability,  if  any,  for  its  voluntary  issue  of  a 
transfer  which  it  represented  as  valid  upon  the  second  line,  its  sub- 
sequent refusal  to  accept  it  upon  that  line,  and  its  exaction  of  a  fare, 
presents  a  question  not  involved  in  this  action. 

The  judgment  is  reversed,  and  a  new  trial  ordered;  costs  to  abide 
the  event.  All  concur. 


(00  Misc.  R^.  22.)         _  1 
In  n  HcGONNON  et  al. 

(Bnrrogate'B  Court,  New  Tork  County.  June,  1908.) 

GUABDIAH  AND  WARD— PEBSONB  ERTTIXED. 

After  the  death  of  their  mother  a  stepfather  was  appointed  guardian  of 
his  stepchildren,  with  the  consent  of  the  sisters  of  their  deceased  father. 
He  was  a  zealous  Protestant,  and  the  fa'ther  of  the  Infants  was  a  Catholic, 
and  one  of  the  infants  expressed  the  desire  to  continue  In  his  father's 
church.  Held,  that  the  letters  would  be  revoked,  and  the  paternal  aunts 
of  the  Infants  adhering  to  the  Catholic  faith  appointed  guardians. 
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In  the  matter  of  the  McConnon  infants.  Applicaticm  to  revoke  let- 
ters of  guardianship.  Application  granted. 

Owen  W.  Bohan,  for  petitioner. 
Samuel  Levy,  for  respondent 

BECKETT,  S.  Section  8832  of  the  Code  of  Procedure  provides 
that  the  ward  or  any  relative,  upon  a  written  petition  setting  forth  the 
facts,  may  pray  for  a  decree  revoking  letters  of  guardianship,  either 
of  the  person  or  of  the  property,  in  certain  specified  cases,  one  of  which 
is  (in  the  case  of  the  guardianship  of  the  person)  where  the  infant's 
welfare  will  be  prraioted  by  the  appointment  of  another  guardian. 
It  appears  in  this  matter  that  Mr.  William  Hutchinson  was  the 
stepfather  of  the  two  infants,  he  having  married  their  mother  after 
the  death  of  their  own  father.  In  February,  1908,  he  applied  for  his 
own  appointment  as  the  general  guardian  of  the  person  and  estate  of 
both  of  the  infants,  they  being  under  14  years  of  age.  Their  own  fa- 
ther's name  was  James  McConnon.  He  was  a  Catholic.  His  nearest 
relatives  were  Rose  McKelvey  and  Ellen  Traynor,  his  sisters,  also 
Catholics.  Mrs.  McKelvey  and  Mrs.  Traynor  executed  the  usual  con- 
sent that  Mr.  Hutchinson  should  be  appointed  such  general  guardian, 
and  he  was  so  appointed  on  February  18,  1908,  and  as  far  as  it  appears 
from  the  evidence  before  me  he  duly  qualified  as  such  guardian,  col- 
lected the  infants'  moneys,  and  properly  cared  for  the  same. 

Respecting  the  charges  that  have  been  made  against  Mr.  Hutchin- 
son as  to  his  character  and  conduct  I  am  not  satisfied  from  the  pre- 
ponderance of  the  evidence  that  the  same  have  been  established  or 
proven.  There  is  evidence  indicating  that  he  has  been  a  good  stepfa- 
ther to  the  children,  that  he  has  undoubtedly  aided  in  their  support 
and  maintenance,  and  I  dismiss  the  charges  and  insinuations  against 
his  character  and  conduct  as  not  established  or  proven.  He  has  specif- 
ically denied  the  same  on  the  witness  stand,  and  I  believe  him.  At  the 
same  time  he  is  a  pronounced  Protestant.  From  my  observation  of 
the  witnesses  I  should  say  that  one  side  were  as  determined  in  theif 
Catholic  as  the  other  side,  the  guardian,  is  zealous  in  his  Protestant 
faith.  It  has  been  pronounced  on  both  sides.  It  has  been  established 
that  the  father  of  these  infants,  James  McConnon,  was  a  Catholic, 
bom  a  Catholic,  lived  a  Catholic,  and  died  in  the  Catholic  faith,  and 
his  son,  one  of  the  infants  here,  now  10  years  of  age,  of  intelligence 
sufficient  in  my  judgment  to  comprehend  the  nature  of  an  oath,  has 
gone  upon  the  witness  stand  and  has  clearly  told  his  own  life  history, 
which  shows  me  that  during  the  life  of  his  father  and  afterward,  even 
up  to  the  time  that  his  mother  went  to  the  hospital,  which  was  about 
one  year  after  she  had  married  Mr.  Hutchinson,  he  (the  boy)  attend- 
ed the  church  of  his  father,  and,  indeed,  was  there  connected  as  an 
altar  boy  with  the  format  services  and  ceremonies  of  that  religion,  and 
he  expresses  upon  the  witness  stand  a  desire  to  continue  in  the  church 
of  his  fother.  His  testimony  is  clear  and  has  weight  with  me,  and  I 
have  also  taken  pains  to  examine  him  and  his  sister  separate  and  apart 
from  any  of  the  parties  in  this  proceeding. 

Now,  as  to  the  aunt  of  these  infants,  Mrs.  Rose  McKelvey,  the  peti- 


592  112  NHW  TOBK  BUPFLBMSNT  (Sur.  Ct. 

asd  IM  New  York  State  Reporter 

tioner  herein,  she  has  given  testimony  which  satisfies  my  mind  that  she 
has  had  experience  in  the  care  and  nurture  of  children;  she  having 
practically  been  the  guardian  of  infant  children  who  were  her  nephews 
and  nieces,  bringing  them  up  and  caring  for  them  for  several  years. 
It  is  true  that  she  and  Mrs.  Traynor  executed  consent  that  Mr.  Hutch- 
inson should  be  appointed  general  guardian;  but  I  know  no  reason 
why  that  should  be  binding  forever,  and  circumstances  or  conditions 
arising  afterward  certainly  would  justify  the  institution  of  a  proceed- 
ing to  remove  a  guardian,  notwithstanding  the  execution  of  such  a 
consent.  In  making  this  decision  I  rely  upon  Matter  of  Jacquet,  40 
Misc.  Rep.  575,  82  N.  Y.  Supp.  986,  a  case  quite  similar  to  the  present 
matter.  In  that  case,  also,  the  father  was  a  Catliolic ;  but  the  mother 
of  the  children  declared  herself  to  be  a  Protestant,  and  expressed  the 
wish  that  the  children  be  educated  in  the  Protestant  faith.  The  court 
there  held  that  it  must  decide  as  to  whether  its  powers  should  be  used 
for  the  rearing  of  the  children  under  Catholic  or  Protestant  influence, 
citing  an  English  case  as  an  authority  that  the  guardian  should  have 
a  sacred  regard  to  the  religion  of  the  father  in  dealing  with  the  child ; 
that  the  father  has  the  absolute  right  in  his  lifetime  to  decide  what 
religious  education  the  child  shall  receive,  and  after  his  death  the 
guardians  are  to  follow  out  his  wish.  This  case  was  decided  by  the 
surrogate  of  Monroe  county.  It  is  very  much  in  point  here,  and  the 
surrogate  said  in  conclusion : 

"Upon  the  preponderance  of  the  evidence  as  presented  here,  principle  and 
authority  impel  this  court  to  commit  these  children  to  Catholic  guardianship 
nntll  maturi^  shall  give  to  each  that  absolute  freedom  of  choice  of  religious 
belief  that  his  Judgment  and  conscieDce  approre  which  Is  the  blrthrWit  of  hU 
American  citizenship." 

My  attention  has  also  been  called  by  the  attorney  for  the  petitioner 
to  Matter  of  Crickard,  52  Misc.  Rep.  63,  102  N.  Y.  Supp.  440,  which 
seems  to  lay  down  the  same  rule.  I  believe  that  welfare  of  infants  is 
best  promoted  hy  bringing  them  up  in  the  faith  of  their  fathers. 

Accordingly  I  will  revoke  William  Hutchinson's  letters  of  guardian- 
ship of  the  person  of  these  infants,  and  I  will  appoint  in  his  place  as 
guardian  of  the  person  their  aunt,  their  father's  sister,.  Rose  McKelvey, 
upon  her  giving  a  bond  in  the  penal  sum,  in  the  case  of  each  infant,  of 
$250. 

Decreed  accordingly. 


<60  Misc.  Rep.  2a) 

In  re  BENNETT'S  WILI* 
(Surrogate's  Court,  Kings  County.  June,  ISOS.) 

CZICUTOBB  AND  AdMIKISTBATOBS— DlSQUALIFIGATtON. 

Though  a  question  exists  as  to  the  ultimate  disposition  of  the  estate,  in 
the  determination  of  which  the  Interests  of  the  cbtldr^  of  the  executors 
will  be  adverse  to  the  Interest  of  certain  claimants,  it  Is  no  ground  for 
the  withholding  ai  the  letters  from  the  executors. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  22,  Encntors  and 
Administrators,  §  82.] 

In  the  matter  of  the  probate  of  the  will  of  Adolphus  Bennett  Ap- 
plication to  withhold  letters  testamoitary  denied. 


Digitized  by 


Sur.  Ct.) 


rw  BB  Bennett's  will. 


603 


Charles  F.  Moody  (Michael  Furst,  of  counsel),  for  petitioner. 
James  C.  Church,  for  next  of  kin. 

KETCHAM,  S.  This  is  an  application  that  letters  testamentary  be 
withheld  from  the  persons  appointed  as  executors  in  the  decedent's 
will.  The  decedent  and  his  wife  died  under  circumstances  which 
leave  the  order  of  their  deaths  doubtful.  The  will  of  the  husband 
left  his  entire  estate  to  the  wife,  without  alternative  disposition  in  case 
the  husband  survived  her.  In  the  will  of  the  wife  the  children  of  the 
two  executors  of  the  husband's  will  are  the  residuary  legatees.  It 
follows  that,  if  the  wife  was  the  first  to  die,  the  provision  of  the  hus- 
band's win  in  her  behalf  lapses,  and  the  husband's  estate  will  pass 
to  his  next  of  kin,  while,  if  the  wife  survived  the  husband,  his  estate, 
through  her,  will  pass  to  the  children  of  these  executors. 

It  is  therefore  claimed  by  the  next  of  kin  of  the  husband  that  the 
executors  should  not  be  allowed  to  administer  an  estate  in  which  the 
interests  of  their  children  will  be  necessarily  arrayed  against  their 
duties  as  executors.  It  is  freely  conceded  that  the  executors  are  ca- 
pable, experienced,  and  honoraole,  and  the  only  suggestion  against 
their  qualifications  is  that : 

"The  court  should  prevent  them  from  being  placed  In  a  situation  where  there 
are  temptations  to  misconduct" 

To  allow  them  to  assume  the  office  to  which  the  decedent  has 
named  them  will  subject  them  to  no  greater  moral  stress  than  is  gen- 
erally imposed  upon  persons  to  whom  the  care  of  the  property  of  oth- 
ers is  committed.  The  evil  which  is  feared  in  this  case  takes  the  form 
of  a  supposed  temptation  to  the  executors  to  so  deal  with  the  subject 
of  their  trust  that  it  will  be  sacrificed  to  the  profit  of  their  children. 
Any  act  on  their  part  which  would  tend  to  this  result  must  involve  a 
OMiscious  dishonesty,  for  nothing  short  of  a  deliberate  intention  to 
betray  their  trust  would  be  efficient.  If  the  mere  apprehension  that 
gentlemen  of  confessed  sincerity  will  corruptly  betray  their  trust  to 
the  advantage  of  others  is  to  serve  as  a  reason  for  excluding  them 
from  the  opportunity  of  dishonor,  then  under  a  like  rule  few  execu- 
tors or  administrators  would  be  permitted  to  assume  their  duties. 
Nearly  all  of  these  officers  have  the  control  of  moneys  or  property 
readily  convertible  into  money. 

Men  are  more  prone  to  sin  for  their  own  benefit  than  to  unselfishly 
violate  th«r  consciences  for  the  good  of  others.  The  danger  that 
an  executor  would  steal  for  himself  is  greater  than  any  fear  that  he 
would  do  an  equally  immoral  act  for  the  enrichment  of  another,  even 
if  that  other  were  his  own  child.  If  these  executors  are  to  be  set 
aside  merely  in  order  that  they  may  not  be  led  into  temptation,  then 
all  executors,  who,  if  they  take  office,  must  meet  a  temptation  even 
stronger,  will  have  to  be  excluded  from  office  upon  the  same  suspicion. 
It  is  intolerable  that,  because  a  man  is  about  to  be  tempted,  he  is  about 
to  fall.  Opportunity  to  sin  is  not  the  l»isis  for  a  finding  of  fact  that 
the  sin  is  to  be  expected.  Executors  are  daily  found  with  duty  on 
one  hand  and  selfish  interest  on  the  other.  Executors  who  claim  the 
personal  ownership  of  the  assets  which  are  claimed  by  others  to  be- 
U2  N.Y.S.— 38 
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long  to  the  estate^  those  who  maintain  personal  claims  against  the 
estate  in  their  charge,  surviving  partners  who  are  also  executors,  trus- 
tees who  hold  for  the  lives  of  their  wives  or  children  against  remain- 
dermen who  are  strangers  to  their  affection,  would  all  be  under  the 
same  conjectural  reproach  which  is  sought  to  be  fastened  upon  the  ex- 
ecutors at  bar. 

There  is  no  such  legal  and  sufficient  objection  as  the  statute  contem- 
plates, and  the  motion  should  be  denied. 
Decreed  accordii^ly. 


Tjuunoir— Tbaksfeb  Tax— Pbofsbtt  Subject. 

A  father  deposited  his  own  money  tn  a  sarlngs  bank  In  his  own  name 
.  as  trustee  for  bis  son,  and  afterwards  made  declarations  that  the  money 
belonged  to  hie  son,  stating  such  fact  to  the  son,  but  adding  that  he  de- 
sired It  kept  In  the  bank  where  it  was  deposited,  so  that  he  could  give  It 
his  personal  suparrlBlon,  The  son  had  possession  of  the  pass  book  and 
had  the  accrued  interest  credited  upon  It,  but  the  possession  of  the  money 
did  not  accme  to  him  until  his  father's  death.  Held,  that  the  gift  did  not 
take  etteet  until  the  death  of  the  donor,  bo  that  the  amount  was  taxable 
under  the  transfer  tax  act. 
[SO,  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  45,  Taxation,  f  1702.J 

In  the  matter  of  the  estate  of  William  P.  Pierce,  deceased.  Proceed- 
ings for  assessment  of  a  transfer  tax. 

Allen  J.  Hastings,  for  administrators  and  next  of  kin. 
George  M.  Ltmdy,  for  State  Comptroller. 

DAVIE,  S.  William  P.  Pierce  died  on  the  14th  day  of  April,  1908. 
At  the  time  of  his  death  he  was  a  resident  of  the  city  of  Olean,  Cat- 
taraugus county,  N.  Y.  He  died  intestate,  and  left  him  surviving  his 
wife,  Sarah  P.  Pierce,  and  three  children,  Mabelle  Ashley,  Byron  A. 
Pierce,  and  Ernest  W.  Pierce.  Proceedings  were  instituted  before 
the  surrogate  to  appraise  the  value  of  the  estate  for  the  purposes  of 
taxation  under  the  taxable  transfer  act,  and  evidence  was  taken.  No 
formal  inventory  by  appraisers  appointed  by  the  surrogate  was  made. 

It  appears  that  the  decedent  died  possessed  of  real  and  personal  es- 
tate exceeding  in  value  $10,000.  His  personal  estate  consisted  of 
stocks,  notes,  and  bank  deposits  in  various  forms.  No  question  arises 
in  this  proceeding  as  to  the  value  of  the  securities,  nor  as  to  the 
extent  of  decedent's  estate.  The  decedent  had  15  deposits  in  his  own 
name  as  trustee  for  various  members  of  his  family.  These  deposits 
were  all  in  savings  banks  in  the  state  of  Massachusetts.  The  (question 
is  raised  whether  these  deposits  in  the  name  of  the  decedent  in  trust 
for  another  person  were  part  of  decedent's  estate  at  the  time  of  his 
death,  and  as  such  taxable  under  said  act.  The  same  rule. applies  to 
each  of  these  deposits,  and  the  evidence  shows  that  the  facts  are  sub- 
stantially the  same  in  regard  to  each.  We  will,  therefore,  consider 
one  deposit  as  an  example  of  all.   On  December  30,  1885,  decedent 
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opened  an  account  with  the  Woburn  Savings  Bank,  and  boc^  No.  1,- 
486  was  issued  to  him ;  such  pass  book  being  headed,  "Wobuni  Sav- 
ings Bank  in  account  with  William  P.  Pierce  as  Trustee  for  Ernest  W. 
Pierce."  Dividends  were  added  from  time  to  time  up  to  October  27, 
1905,  at  which  time  the  total  deposit  was  $1,481.11 ;  and  that  was  the 
state  of  the  account  at  the  time  of  the  death  of  the  decedent. 

The  rule  in  regard  to  such  deposits  has  been  clearly  laid  down  in 
Matter  of  Totten,  179  N.  Y.  125,  71  N.  E.  748,  70  L.  R.  A.  711,  where, 
after  considering  many  cases  theretofore  passed  upon  by  that  court, 
Vann,  J.,  says: 

"It  Is  necessary  for  vm  to  settle  the  conflict  by  laying  down  snch  a  mle  as 
will  best  promote  tbe  interests  of  all  tbe  people  In  tbe  state.  After  much  re- 
flection upon  the  snbject,  guided  by  tbe  principles  established  by  our  former 
decisions,  we  announce  the  following  as  our  conclusion:  A  deposit  by  one 
person  of  his  own  money.  In  fats  own  name  as  trustee  for  another,  standing 
alone,  does  not  establish  an  Irrevocable  trust  during  the  lifetime  of  the  de- 
positor. It  is  a  tentative  trust  merely,  revocable  at  will,  until  the  depositor 
dies  or  completes  the  gift  in  his  lifetime  by  some  unequivocal  act  or  declara- 
tion, snch  as  delivery  of  the  pass  book  or  notice  to  the  braeflciary.  In  case 
the  d^oaltor  dies  before  the  beneficiary  without  revocation,  or  some  de- 
cisive act  or  declaration  of  dlsaffinnance,  tbe  presumption  arises  that  an  sb- 
BOlate  tmat  was  created  as  to  the  balance  on  hand  at  the  death  of  the  de- 
positor." 

The  evidence  in  this  case  shows  diat  acts  were  done  and  declaration 
made  on  the  part  of  the  depositor  affirming  tbe  trust  and  giving  notice 
tfiereof  to  each  of  the  beneficiaries.  The  depositor  allowed  one  of  his 
sons  to  have  possession  of  the  pass  books  for  a  sufficient  time  to  go 
from  Olean  to  Boston  and  have  the  accrued  interest  credited  upon  the 
pass  books.  He  said  to  his  wife  that  the  funds  were  hers  from  the 
time  the  trust  was  created.  He  said  to  his  daughter  that  the  funds 
were  hers.  He  said  to  one  of  his  sons  that  the  funds  were  his,  and  had 
since  he  was  21  vears  old ;  that  he  desired  to  keep  them  in  the  in- 
stitutions where  the  funds  were  then  deposited,  so  that  he  could  give 
them  his  personal  supervision.  The  depositor  died  before  die  benefici- 
ary in  each  case,  and  the  facts  warrant  the  presumption  that  an  a1»o- 
lute  trust  was  created  as  to  each  of  said  trust  accounts. 

But  it  is  important  to  note  that  the  rule  established  in  the  case  refer- 
red to  is  confined  to  the  q,uestion  of  the  title  of  the  funds  deposited. 
The  question  here  is  as  to  the  liability  of  such  funds  to  tax  under  the 
taxable  transfer  act.  That  act  reads  as  follows: 

"A  tax  shall  be  and  Is  hereby  Imposed  upon  the  transfer  of  any  property, 
real  or  personal,  of  the  value  of  five  hundred  dollars  or  over,  or  of  any  In- 
terest therein  •  •  •  when  the  transfer  Is  of  property  made  •  •  •  by 
deed,  grant,  bargain,  sale  or  gift  made  In  contemplation  of  tbe  death  of  the 
grantor,  vendor  or  donor,  or  Intended  to  take  ^ect  in  possession  or  enjoy* 
ment  at  or  after  such  death." 

The  evidence  shows  that  none  of  the  beneficiaries  ever  received  any 
part  of  the  moneys  so  deposited  until  after  the  death  of  the  depositor, 
and  that  he  did  not  grant  the  request  of  his  daughter  to  transfer  the 
funds  deposited  in  trust  for  her  to  her  account  in  a  savings  institution 
in  Rodiester.  The  possession  and  enjoyment  of  the  funds  did  not  ac- 
crue to  the  beneficiaries  until  the  death  of  the  depositor.  An  absolute 
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trust  was  created,  but  the  death  of  the  depositor  was  tiie  cuhninating 
event  in  the  creation  of  those  trusts.  The  beneficiaries  could  not  have 
maintained  any  action  for  the  possession  of  these  funds  during  the  life- 
time of  the  depositor.  The  gift,  therefore,  seems  to  fall  within  the 
spirit  and  intention  of  the  statute.  Matter  of  Edwards*  Estate,  85  Hun, 
436,  32  N.  Y.  Supp.  901. 

A  tax  should  be  assessed  on  the  transfer  of  the  funds  deposited  by 
William  P.  Pierce  in  trust  for  other  persons. 

Decreed  accordingly. 


(GO  Misc.  B^.  65.) 

In  re  KRUMMENAGKEB. 
(Surra^te'B  Court,  Queens  CouutT.  Jane,  1908.) 

Wms—CowsTBUCTioN— Nature  oi-  Eotatb. 

Testator  gave  the  resldae  of  bis  estate  to  his  children  named,  or  to  any 
other  child  which  may  be  subsequently  bom,  for  their  own  use.  In  equal 
shares.  Held,  that  the  children  take  as  tenants  In  common,  and  therefore 
as  to  shares  of  children  dying  before  testator's  death  he  dies  intestate. 

[Ed.  Mote.— For  cases  In  point,  see  Cent  Dig.  toI.  49.  Wills,  8S  1452, 
1464.] 

In  the  matter  of  the  accounts  of  Regina  Krummenacker,  executrix 
of  Simon  Krtimmenacker.   Decree  rendered. 

Nicholas  Dietz,  Jr.,  for  executrix. 

Louis  Hess,  special  guardian,  for  infant  parties. 

NOBLE,  S.  In  this  proceeding  the  meaning  and  effect  of  the  sec- 
ond paragraph  of  the  will  of  the  decedent  is  put  in  issue  by  the  ex- 
ecutrix, and  its  construction  asked  for  under  section  3634  of  the  Code 
of  Civil  Procedure.  The  paragraph  in  question,  after  making  pro- 
vision for  the  use  of  the  estate  by  the  wife  of  the  testator  during 
her  lifetime,  reads: 

"And  from  and  Immediately  after  the  decease  of  my  said  wife,  I  give  and  be- 
queath the  same  to  my  children,  Sebastian,  Anna,  Simon,  Stephen,  Katharlna 
and  John  Erummenacker,  or  any  child  by  me  begotten  which  may  be  bom 
snbsequoit  to  the  time  ot  my  decease,  for  ttieir  own  uae'and  benefit  forever  In 
equal  shares,  provided  my  aforesaid  wife  remains  my  widow," 

The  widow,  who  is  also  the  executrix,  claims  that  the  testator  died 
intestate  as  to  one-third  of  the  residuary  estate,  two  of  the  children, 
Sebastian  and  Anna,  having  died  subsequent  to  the  making  of  the 
will  and  prior  to  the  death  of  the  testator,  on  the  ground  that,  the 
testator  having  bequeathed  his  residuary  estate  to  legatees  specific 
cally  named,  uey  take  under  the  will  as  tenants  in  common,  and  not 
as  joint  tenants.  The  special  guardian  for  the  surviving  infants 
claims  that  the  intention  of  the  testator  was  to  divide  his  residuary 
estate  among  his  children  surviving  at  the  time  of  his  death;  that, 
therefore,  a  joint  tenancy  was  created;  and  that  the  four  surviving 
children  should  share  equally  in  the  residuary  estate,  subject  to  the 
life  estate  of  the  widow,  their  mother. 
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The  Revised  Statutes  provide  that : 

"Every  estate  granted  or  devised  to  two  or  more  persona,  In  their  own  right, 
shall  be  a  tenancy  In  common,  unless  expressly  declared  to  be  a  Joint  tenancy." 
Rev.  St  (1st  Ed.)  pt  2,  c.  1,  tit.  2,  art.  1,  S  44;  Bverltt  v.  Everltt,  29  N.  X. 
39.  72;  Bllver  r.  Seymour,  88  N.  T.  469,  478;  Van  Brunt  v.  Van  Brunt,  111 
N.  X.  178,  187,  19  N.  E.  60;  Mills  v.  Huason,  140  N.  X.  99,  104,  35  N.  E.  422. 

In  this  case  the  gift  was  not  to  the  children  of  the  testator  as  a 
class,  but  to  children  specifically  named;  and  therefore,  upon  the 
death  of  Sebastian  and  Anna,  the  legacies  to  them  lapsed,  and  the  de- 
cedent died  intestate  as  to  the  portion  of  his  property  they  would  have 
taken,  had  they  been  living  at  the  time  of  his  death.  Matter  of  Kim- 
berly,  150  N.  Y.  90,  94,  44  N.  E.  945 ;  Moffett  v.  Elmendorf,  152  N. 
Y.  476,  489,  46  N.  E.  845,  57  Am.  St.  Rep.  539.  In  the  Case  of  Kim- 
berly  the  estate  was  to  go  to  three  sisters  of  the  testator,  Mary,  Anna, 
and  Louisa,  of  whom  Mary  predeceased  the  testator.  In  Moffett  v. 
Elmendorf  certain  real  property  was  devised  to  an  aunt  and  seven 
cousins,  specifically  named,  two  of  whom  died  before  the  testator. 
In  both  cases  the  court  held  that,  certain  designated  persons  having 
been  named  as  legatees  or  devisees,  they  took  as  tenants  in  common, 
not  as  joint  tenants,  and  that,  therefore,  there  was  an  intestacy  as 
to  the  portions  of  Uie  estate  that  would  have  gone  to  the  deceased 
legatees  or  devisees. 

The  special  guardism  claims  that,  the  beneficiaries  in  this  case 
being  children  of  the  testator,  it  was  his  intention  that  they  should 
take  as  a  class.  But,  if  such  was  his  intention,  he  failed  to  express 
it  in  his  will,  and,  as  there  is  nothing  else  to  distinguish  the  case  be- 
fore me  from  those  cited,  it  follows  that  the  testator  died  intestate 
as  to  the  portion  of  his  estate  bequeathed  to  the  two  children  who  pre- 
deceased him. 

The  special  guardian  has  also  submitted  that  the  life  tenant  should 
be  required  to  give  security  for  her  proper  care  and  management  of 
the  residuary  estate  to  be  held  in  trust  under  the  terms  of  the  will ; 

and  her  attorney  has  stated  that  she  has  no  objection  to  giving  such 
security  as  trustee,  and  not  as  executrix,  but  questions  the  right  of  the 
court  to  require  it  under  section  2638  of  the  Code  of  Civil  Proce- 
dure. The  executrix  may  turn  over  the  fund  to  herself  as  trustee, 
upon  giving  security. 
Decreed  accordingly. 


(60  Misc.  Bep.  S2.) 

In  re  BROWNELU 
(Surrogate's  Court,  Onetda  Goun^.  June,  1908.) 

1.  Tbusts— Payment  of  Expensks. 

Attorney's  fees  and  expenses  Incurred  In  the  managem^t  of  a  trust 
estate,  created  by  a  will  showing  Intentlrai  that  tmst  fond  Bbonld  ronaln 
intact  should  be  paid  ont  of  the  Income. 

[Ed.  Note.— For  coses  in  point,  see  Cent  Dig.  Tol.  47,  Tnuts,  H  S8&-^92.] 

2l  Wills— Cokstbdctioh— Division  of  Estate. 

Testator  devised  a  certain  sum  in  trust,  the  income  to  be  paid  to  hla 
wife  for  life,  and  on  her  death  to  be  divided  equally  between  his  brother 
and  two  sisters  and  the  children  of  hla  deceased  brotfao',  share  and  share 
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alike,  and  provided  that,  if  any  of  tbem  should  be  dead  with  Issue  at  the 
time  of  the  decense  of  the  wife,  the  share  of  the  decedent  should  go  to  her 
Issue,  and  If  either  of  his  sisters  or  brothers  should  not  be  living,  but 
should  have  heirs  of  their  ho6j,  the  share  of  those  so  deceased  should  go 
to  the  helra.  Held,  that  the  estate  should  be  divided  Into  four  equal 
parts,  one  to  go  to  hla  brother,  If  alive,  and  otherwise  to  his  Issue,  one  to 
each  of  his  Alsten  It  living,  and  to  the  Issue  of  either  If  dead,  and  the  re- 
mainder to  the  dilldren  of  the  deceased  brother  then  living,  and  If  any 
child  tbould  tben  be  dead  the  IsBoe  of  the  dead  child  to  take  hla  parent's 
share. 

In  the  matter  of  the  judicial  settlement  of  the  accotmt  of  George 
F.  Brownell,  as  trustee  under  the  will  of  Charles  J.  Fox,  deceased. 
Decree  rendered. 

George  M.  Palmer,  for  Clarence  Fox  and  others,  administrators, 
and  others. 

George  H.  Minor,  for  George  F.  BrowncU,  tmstee,  and  others. 
Brownell  C.  Fox  (S.  M.  Lindsey,  as  counsel),  in  pro.  per.,  and  for 
James  S.  and  Edwin  P.  Fox,  contestants. 

SEXTON,  S.  This  is  a  proceeding  for  final  judicial  settlement 
of  the  account  of  George  F.  Brownell,  as  trustee  in  ^is  estate.  Objec- 
tions were  filed  to  an  item  of  $172.33  and  one  of  $200,  balances  due 
attorneys  on  the  last  accounting  of  the  trustee  and  since  paid  by  him 
out  of  the  principal  of  the  trust  fund. 

It  is  contended  by  the  contestants  that  the  payment  should  have 
been  made  out  of  the  income.  The  facts  are  conceded.  The  fourth 
clause  of  the  will  directs  the  trusts  to  invest  $15,000,  and  pay  the  in- 
come and  profits  thereof  to  the  testator's  wife  during  her  lifetime, 
and  upon  her  death  "said  sum  of  $15,000  to  be  divided  equally," 
etc.  From  the  language  used  the  testator  intended  that  the  trust 
fund  of  $15,000  should  remain  intact,  else  his  direction,  "said  sum  of 
$15,000  to  be  divided  equally,"  etc.,  is  barren.  It  is  the  duty  of  a 
trustee  to  handle  the  trust  fund  as  directed  by  the  will.  He  could 
spend  no  part  of  the  $15,000,  as  that  sum  was  to  be  divided  upon 
the  death  of  the  testator's  wife.  It  appears  that,  on  March  15,  1898, 
the  trustee  paid  said  items  of  $200  and  $172.33,  respectively,  at 
which  time  he  had  accrued  interest  on  said  trust  fund,  amounting  to 
$711.59,  which  should  have  been  used,  instead  of  the  principal.  Mat- 
ter of  Albertson,  113  N.  Y.  435,  21  N.  E.  117. 

The  persons  interested  in  the  $15,000  trust  fund,  referred  to  in 
the  fourth  paragraph  of  the  will  in  this  estate,  filed  objections  to  the 
division  of  said  sum  per  stirpes,  as  proposed  by  said  trustee  in  his 
account,  and  insist  that  the  same  shall  be  divided  per  capita.  To  as- 
certain the  intention  of  a  testator  in  the  disposition  of  his  property, 
such  intention  must  be  gathered  from  the  language  used  by  the  testa- 
tor in  his  will,  if  possible.  In  the  fourth  paragraph  of  the  will  the 
testator  provided  a  trust  fund  of  $15,000  for  the  benefit  of  his  wife 
during  her  lifetime,  and  upon  her  death  directed  that — 

"said  sum  of  $15,000  to  be  divided  equally  between  my  brother,  George  Fox, 
and  my  sister,  Kate  Brownell,  wife  of  Samuel  C.  Brownell,  and  my  sister 
Edna,  and  the  children  of  my  deceased  brother  Jeremiah,  share  and  share 
alike.   Should  any  of  them  be  dead  at  the  time  of  said  wife's  decease,  leav- 
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log  iBsoe,  the  share  or  shares  of  those  so  deceased  shall  go  to  their  said  Is- 
saea,  recqiectlTely ;  and  In  case,  at  the  time  of  my  said  wife's  decease  either  of  ray 
said  slaters,  or  my  said  brother  George,  shall  not  be  living,  but  shall  have  h^rs 
of  their  bodies,  the  share  ov  shares  of  those  so  deceased  shall  go  to  their 
said  heirs,  respectlTely." 

From  the  foregoing  language  I  am  convinced  that  the  testator  in- 
tended that  said  $15,000  should  be  divided  into  four  equal  parts, 
and  one-fourth  thereof,  upon  the  death  of  the  testator's  wife,  should 
go  to  George  Fox,  if  living,  and  to  his  issue,  if  dead;  that  one-fourth 
thereof  should  go  to  Kate  Brownell,  if  living,  and  to  her  issue,  if 
dead;  one-fourth  thereof  to  testator's  sister,  Edna,  if  living,  and 
to  her  issue,  if  dead ;  and  the  remaining  one-fourth  thereof  should  go 
to  the  children  of  testator's  deceased  brother,  Jeremiah,  living  at  the 
time  of  testator's  wife's  death,  and,  if  any  of  said  children  should  then 
be  dead,  the  issue  of  the  dead  child  should  take  the  parent's  share. 

The  expression,  "share  and  share  alike,"  it  is  cUtimed,  is  meaning- 
less in  connection  with  the  cons&uction  suggested.  It  seems  to  me 
that  the  expression,  "and  the  children  of  my  deceased  brother,  Jere- 
miah," refers  to  a  class.  There  is  nothing  before  the  court,  or  in 
the  will,  to  indicate  that  the  trustee  meant  to  give  the-  children  of 
Jeremiah  more  than  he  would  have  given  their  father,  had  he  been 
living.  So  far  as  appears,  had  he  lived,  he  would  have  shared  equally 
with  his  brother  and  sisters,  taking  only  one-fourth.  Naturally,  the 
testator  would  give  the  children  tiie  parent's  share ;  and  such  inten- 
tion in  this  particular  case  is  borne  out  by  the  language  used  in  the 
fourth  clause  of  the  will  to  the  effect  that,  if  any  beneficiary  should 
die,  his  or  her  share  should  go  to  the  issue  of  the  dead  person's  body. 
Jeremiah's  children  are  not  mentioned  by  name,  but  designated  as 
a  class.  They  were  called  "the  children  of  my  deceased  brother,  Jere- 
miah," indicating  the  testator's  intent  to  substitute  them  in  place  of 
th«r  father. 

I  hold  and  decide  that  the  children  of  Jeremiah  take  as  a  class,  to- 
gether receiving  but  one-fourth  or  share  of  said  $15,000.  In  support 
of  this  construction,  see  Ferrer  v.  Pyne,  81  N.  Y.  281;  Matter  of 
Walker,  39  Misc.  Rep.  680,  80  N.  Y.  Supp.  653;  Vincent  v.  New- 
house,  83  N.  Y.  505. 

The  trustee  is  therefore  charged  with  $15,000  under  the  fourth 
clause  of  the  will,  the  same  to  be  distributed  as  indicated  in  tiie  trus- 
tee's account 

Decreed  accordini^y. 


(60  Misc.  Rep.  35.) 

In  re  BROWN'S  ESTATBL 
(Surrogate's  Court.  Cattaraugus  County.  Jnne,  190S.) 

1.  EirEOTJTOBB  AND  A  DM1 NT8TBAT0 RS— CLAIMS  AGAINST  BSTATK  — PBESENTATION. 

A  presentation  to  an  administratrix  of  a  wrltt^  statement  of  a  claim 
against  the  decedent's  estate,  showing  the  amount  thereof.  Is  necessary  for 
its  approval,  and  tiie  fact  that  the  administratrix  was  acquainted  with  Its 
existence  is  insufficient  to  snpply  the  want  of  watti  statement, 

[Ed.  Notei— For  cases  in  point,  see  Cent  Dig.  vol.  32^  Executors  and  Ad- 
ministraton,  H  764-766.] 
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2.  Sakb—Aulowancb. 

A  statement  of  daims  which  have  never  been  presented  In  wrlttog  to 
the  administratrix,  in  her  account  filed.  In  the  Bdiednle  of  clalma  pre- 
sented, together  with  the  names  of  the  claimants  and  the  nature  of  their 
claims,  Is  not  an  allowance  of  Uie  claim. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  toI.  22,  Executors  and  Ad- 
mfailstratora,  f  834.] 

8.  Save. 

Where  a  claim  has  been  presented  to  an  administratrix,  an  allowance  Is 
not  to  be  Inferred  without  some  affirmatlTe  recognition  thereof. 

[Bd.  Note. — For  cases  In  point,  see  Geat  Dig.  vol.  22,  Sxecntws  and 
Administrators,  g  834.] 

4.  SAUB— GLAZUS  of  ADlflRIBTRATBlX. 

Where  It  appeared  that  the  administratrix  of  an  estate  during  the  life- 
time of  the  decedunt  paid  premiums  on  a  policy  on  his  life,  payable  to 
her  on  his  death,  and  after  his  death  she  received  the  amount  of  the 
policy,  a  claim  by  her  for  the  premiums  so  paid  should  not  be  allowed, 
without  proof  of  any  request  by  decedoit  that  she  should  pay  anch  pre- 
miums. • 

5.  Same— Payueitt  op  Taxes. 

Where  an  administratrix  paid  taxes  on  decedent's  land  before  his  death, 
and  while  he  was  Incompetent,  the  amount  thereof  should  be  allowed  her, 
though  no  request  on  his  part  to  pay  the  taxes  were  shown. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  toI.  22,  Executors  and  Ad- 
ministrators, 8  734.] 

8.  Saiib— Support  of  Deoedeitt. 

Where  an  administratrix  before  decedent's  death  expended  money  for 
the  support  of  decedent  and  his  family  on  his  promise  that  It  should  be 
paid  out  of  the  estate,  the  amount  thereof  will  be  allowed. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  22,  Executors  and 
Administrators,  S  784.] 

In  the  matter  of  the  estate  of  David  N.  Brown.  Proceedings  on 
settlement  of  administratrix's  account  D«:ree  rendered. 

Nash  &  Bird,  for  administratrix. 
D.  £.  Powell,  for  contestants. 

DAVIE,  S.  David  N.  Brown  died,  intestate,  February  7,  1905, 
leaving  him  surviving  his  widow,  six  children,  and  one  grandchild,  his 
heirs  at  law  and  next  of  kin.  At  the  time  of  his  decease  he  possessed 
a  small  amount  of  personal  property,  and  real  estate  of  the  value  of 
$6,000.  Letters  of  administration  upon  his  estate  were  issued,  Febru- 
ary 25,  1905,  to  the  widow,  who  now  presents  her  accounts  for  final 
judicial  settlement,  to  which  various  objections  are  filed. 

It  is  asserted  on  part  of  the  contestants  that  the  administratrix  has 
failed  to  account  for  all  the  assets  of  the  estate,  but  such  claim  is  i>ot 
sustained  by  the  evidence.  Decedent  was  married  to  the  administra- 
trix, his  second  wife,  in  1872.  He  was  then  50  years  of  age,  actively 
engaged  in  business,  apparently  financially  prosperous ;  and  during  the 
succeeding  years  he  accumulated  property  to  a  considerable  extent. 
For  a  year  or  more  immediately  preceding  his  decease  he  was  incom- 
petent, in  consequence  of  ill  health,  and  the  administratrix  assumed  the 
general  control  of  his  business  affairs,  and  the  estate,  for  reasons  not 
fully  explained,  has  greatly  decreased  in  value ;  but  there  is  absolutely 
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no  proof  which  would  justify  charging  the  administratrix  with  any 
other  assets  than  those  accounted  for  by  her. 

The  account  filed  contains  Schedule  C,  showing  funeral  expenses 
and  disbursements  of  administration,  and  Schedule  D,  showing  the 
debts  of  the  decedent  actually  paid  by  the  administratrix ;  and  no  sub- 
stantial controversy  arises  in  regard  to  the  items  thereof.  The  ac- 
count also  contains  Schedule  £  preceded  by  the  following  explanation : 

"A  atatenient  ot  all  claims  presented  to  me  ngalnst  said  estate,  which  remain 
nnpald,  together  with  the  names  of  the  clalmentB,  the  general  nature  of  the 
claims,  and  the  amount  of  each." 

In  this  schedule  is  set  forth  an  itemized  statement  of  the  personal 
claim  of  the  administratrix  for  taxes  paid  by  her  upon  the  real  estate 
of  the  decedent  and  for  moneys  expended  by  her  for  miscellaneous  ex- 
penses prior  to  decedent's  death,  to  the  amount  of  $451.66.  She  sub- 
sequent filed  a  supplemental  personal  claim  to  the  amount  of  $2,- 
769.98  for  premiums  paid  by  her  upon  two  life  insurance  policies  upon 
the  life  of  decedent.  This  schedule  also  contained  an  itemized  state- 
ment of  the  claim  of  Chloe  Brown  and  of  Olive  Brown,  two  daughters 
of  decedent,  for  $135.60  and  $599.45,  respectively,  for  moneys  alleged 
to  have  been  expended  by  them  in  the  support  and  maintenance  of  the 
family  for  several  years  preceding  the  death  of  decedent.  The  con- 
troversy upon  diis  accounting  relates  to  these  claims. 

The  daughters'  claims  will  first  be  considered ;  and,  as  the  facts  are 
the  same  in  regard  to  both,  they  will  be  considered  together.  It  ap- 
pears from  the  evidence  that  these  claims  were  never  formally  pre- 
sented to  the  administratrix  by  written  statement,  verified  or  other- 
wise; nor  does  it  appear  that  either  of  the  daughters  has  ever  de- 
manded or  requested  paym^t  of  her  claim.  The  only  recognition  of 
either,  in  the  course  of  administration,  is  the  statement  in  Schedule  E 
in  relation  thereto. 

It  is  contended,  on  tiie  part  of  the  claimants  and  of  the  adminis- 
tratrix, that  such  recognition  of  these  daims  constitutes  an  allowance 
of  the  same,  obviates  the  necessity  of  any  formal  presentation,  and 
renders  them  liquidated  demands  against  the  estate,  and  that  the  bur- 
den of  disproving  them  is  upon  the  contestants.  On  the  part  of  the 
contestants  it  is  asserted  that  these  claims  are  invalid,  that  they  have 
never  been  presented  to  or  paid  by  the  administratrix,  that  they  have 
not  bec^e  prima  facie  liquidated  demands,  and,  no  consent  having 
been  filed  under  the  provisions  of  section  2718  of  the  Code  of  CivU 
Procedure,  that  there  is  no  jurisdiction  upon  this  accounting  to  ad- 
judicate upon  the  merits  of  the  claims. 

The  Surrogate's  Court  has  jurisdiction  upon  an  accounting  to  de- 
termine whether  or  not  a  claim  has  been  presented  to  and  paid  by  the 
representative;  but,  if  a  claim  has  not  been  allowed  within  the  legal 
signification  of  the  term,  and  is  disputed,  no  jurisdiction  on  the  part 
of  the  Surrogate's  Court  exists  without  the  filing  of  the  consent  pro- 
vided for  by  the  statute.  The  law  is  well  settled  that,  where  a  claim 
has  been  properly  presented,  allowed,  and  paid  by  the  representative, 
the  production  of  the  proper  voucher  for  such  payment  upon  judicial 
settlement  makes  a  prima  facie  case  for  the  representative,  and  the 
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burden  of  disproving  such  claim  is  upon  the  contestant.  Matter  of 
Frazer,  92  N.  Y.  247 ;  Matter  of  Stevenson,  86  Hun,  327,  33  N.  Y. 
Supp.  493 ;  Boughton  v.  Flint,  74  N.  Y.  476.  In  the  case  last  cited, 
Rapallo,  J.,  says : 

"The  accounting  party  la  not  bound  to  establish  payments  for  which  he  pre- 
sents vouchers,  unless  they  are  denied  by  objections ;  and  the  burden  of  Im- 
peaching such  payments  is  on  the  contestant" 

In  such  a  case  the  Surrogate's  Court  has  jurisdiction  to  determine 
the  controversy;  but  this  rule  has  no  application  to  a  claim  which 
has  never  been  presented  to,  allowed,  or  paid  by  the  representative, 
but  which  the  representative,  of  his  own  volition,  incorporates  in  the 
schedule  of  unpaid  debts. 

The  personal  representative  of  an  estate  is  a  trustee  of  the  assets 
for  the  benefit  of  creditors  and  distributees.  The  rights  of  creditors, 
being  prior  to  those  of  next  of  kin  or  legatees,  the  first  duty  of  the 
representative  is  to  ascertain  and  liquidate  the  indebtedness.  The  stat- 
ute provides  an  expeditious  and  satisfactory  mode  of  procedure  in 
developing  the  indebtedness.  Code  Civ.  Proc.  §  2718.  The  terms 
"presentation"  and  "allowance"  of  claims  in  connection .  with  admin- 
istration are  not  mere  vague  and  shadowy  expressions.  They  each 
have  a  well-defined  legal  signification.  The  representative,  in  passing 
upon  the  validity  of  claims  against  the  estate,  acts  in  a  quasi  judicial 
capacity.  He  should  have  some  basis  for  such  action  other  than  as- 
sumed perscHial  information.  The  basis  contemplated  by  the  statute  is 
afforded  by  the  claimant  presenting  to  the  representative  a  written 
statement  of  his  demand,  showing  the  amount  and  what  it  is  for.  The 
representative  may  require  such  statement  to  be  verified.  The  rule 
in  this  regard  is  well  stated  in  Matter  of  Morton,  7  Misc.  Rep.  343, 
28  N.  Y.  Supp.  83.  The  court  says : 

"The  admlolstra tor's  knowledge  of  the  existence  of  a  claim  against  the  es- 
tate does  not  avoid  the  necessity  for  due  presentation.  The  statute  plainly 
intends  that  the  claim  shall  be  presented  or  exhibited  in  some  writing,  stating 
the  nature  and  amount,  the  owner's  name,  and  demanding  Ita  payment.  The 
personal  representatiTe  of  the  estate  is  then  In  possession  of  the  Information 
which  will  enable  him  to  act  intelligently,  and  either  to  admit  the  claim,  or 
to  take  steps  to  protect  the  estate  against  it.  This  Is  the  construction  i^aced 
on  the  statute  by  the  courts  of  this  state  and  of  otber  states  In  whose  statutes 
similar  provisions  and  regulations  are  found." 

In  Niles  v.  Crocker,  88  Hun,  315,  34  N.  Y.  Supp.  761,  the  rule 
enimciated  in  the  Morton  Case  is  cited,  approved,  and  applied.  In 
Ulster  County  Savings  Inst.  v.  Young,  161  N.  Y.  33,  65  N.  E.  485, 
Martin,  J.,  says : 

"The  almost  unlveiBal  practice  In  presenting  claims  to  repres^tatlves  of  an 
estate,  to  public  officers,  or  to  public  boards,  whether  executors,  administrators, 
assignees,  receivers,  superrlsors,  aldermen,  or  auditors,  has  been  to  present 
them  in  writing,  properly  verified.  In  many  of  the  Instances  mentioned  this 
is  specially  required.  In  this  case  there  is  no  such  explicit  requirement;  but 
the  language  of  the  statute  clearly  indicates  that  the  claim  exhibited  must  be 
In  writing.  Public  policy  and  certainty  In  the  administration  of  estates  also 
require  tlie  enforcemi»it  of  that  rule.  Otherwise,  an  opportunity  is  at  once 
presented  for  an  unscrupulous  or  dishonest  resffesentetive  to  claim  the  bene- 
fit of  this  statute  from  some  nncertein  and  Inconclusive  talk  in  regard  to  the 
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claim  against  the  estate,  which  npon  a  trial  may  be  transformed  Into  an  abso- 
lute demand  and  refusal,  by  perjury  or  a  mistaken  remembrance  of  the  facts. 
In  a  matter  so  Important  we  think  that  nothing  short  of  a  written  claim  ex- 
hibited to  the  representative,  as  the  statute  plainly  requires,  and  absolutely 
rejected  by  him,  will  hare  the  effect  of  establishing  the  time  of  the  commence- 
ment of  the  limitation  prorided  by  the  statute/*  Crulkshank  t.  Grulkshank,  9 
How.  Prac.  350;  King  v.  Todd  <Com.  PL)  15  N.  T.  Supp.  156;  Robert  v.  Dlt- 
mas.  7  Wend.  523;  Gansevoort  t.  Nelson,  6  Hill,  892. 

Nor  is  the  duty  of  the  creditor  fully  performed  upon  due  presenta- 
tion of  his  claim.  He  should  see  that  the  representative  takes  some  af- 
firmative action  in  regard  thereto.  In  Butler  v.  Johnson,  111  N.  Y. 
204,  18  N.  E.  643,  Andrews,  C.  J.,  says : 

"In  view  of  the  power  and  duty  of  an  executor  or  administrator,  the  In- 
ference from  his  silence,  merely,  of  an  agreement  on  his  part  to  pay  a  debt 
so  situated,  would  be  unreasonable.  The  statutory  system  for  the  presen- 
tation and  adjustment  of  claims  against  the  estate  of  a  decedent  furnishes  a 
Bmnmarr  and  InezpensiTe  method  by  which  dalms  can  be  adjusted  without 
action  or  by  reference.  The  execntor  or  administrator,  on  being  satisfied  of 
the  Justice  of  a  claim  presented,  may  admit  it,  or.  If  he  doubts  Its  Justness, 
be  may  reject  It  and  leave  the  creditor  to  his  remedy  by  actlMi  If  a  reference 
is  not  agreed  npon ;  but  this  presentation  of  a  claim,  the  executor  or  adminis- 
trator neither  rejecting  or  admitting  it,  does  not,  we  think,  bind  the  estate  as 
upon  an  account  stated.  It  may  be  claimed  that  the  executor  or  administrator 
ought,  In  the  fair  discharge  of  his  duties,  both  to  the  creditor  and  the  estate, 
to  examine  the  claim  within  a  reasonable  time,  aiul  make  known  his  position 
In  respect  to  it ;  but  It  would  be  hazardous,  in  view  of  the  Ignorance  and  iner- 
perloice  of  the  persons  called  upon  to  act  as  executors  and  administrators,  to 
construe  mere  silence  on  his  part  as  an  admission  that  the  dalm  was  a  valid 
one.  Hie  creditor  must  see  to  it  that  the  claim  Is  admitted  and  allowed  by  the 
executor  or  administrator,  and  an  implied  admission  from  siloice  is  not  sufll- 
dent" 

Where  the  creditor  properly  presents  his  claim  and  procures  the 
same  to  be  allowed  by  the  representative,  he  derives  the  advantage 
of  having  his  claim  thereby  prima  facie  established  as  a  liquidated  de- 
mand against  the  estate;  and  if,  under  such  conditions,  tiie  claim  be 
paid  by  the  representative,  he  has  the  full  benefit  of  the  rule  enunciated 
in  Boughton  v.  Flint,  supra.  If,  however,  the  representative,  ignoring 
the  statutory  procedure,  substituting  in  place  thereof  his  supposed  per- 
sonal knowledge  of  the  claim,  pays  the  same,  he  does  so  at  his  peril, 
and  thereby  assumes  the  burden  of  proof  in  case  the  validity  of  such 
daim  is  challenged.  If,  as  in  this  case,  his  only  affirmative  action  in 
r^^d  to  the  claim  is  to  incorporate  it  in  the  schedule  of  unpaid  debts, 
he  has  not  improved  the  status  of  tHe  claim,  because,  upon  objection 
being  filed  thereto,  the  Surrogate's  Court  is  deprived  of  jurisdiction, 
and  the  claimant  is  remitted  to  his  legal  remedies  to  enforce  the  same. 

The  claims  of  Olive  and  Chloe  Brown  have  not  become  liquidated 
or  established  against  the  estate ;  and,  being  disputed,  no  authority  ex- 
ists for  their  allowance  upon  this  accounting.  They  must  be  disallow- 
ed, not  upon  their  merits,  but  for  want  of  jurisdiction  to  determine  the 
same,  without  prejudice,  however,  to  their  right  to  resort  to  such  legal 
remedies  as  they  may  desire  to  enforce  the  same. 

The  next  subject  for  consideration  is  that  portion  of  the  personal 
claim  of  the  administratrix  which  arises  from  her  having  paid  premi- 
ums upon  the  life  insurance  policies  of  the  decedent   It  appears  from 
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the  evidence  that  the  decedent,  in  his  more  prosperous  days,  procured 
two  policies  of  insurance  upon  his  life,  in  regular  life  insurance  com- 
panies, for  $5,000  each,  in  each  of  whidi  the  administratrix  was  named 
as  the  beneficiary.  There  came  a  time  when  the  decedent  himself  failed 
to  pay  the  premiums  upon  these  policies  and  the  administratrix  began 
paying  the  same ;  and  she  continued  so  to  do  until  such  policies  became 
matured  by  the  death  of  the  decedent.  The  administratrix  received, 
as  such  beneficiary,  the  entire  proceeds  of  these  policies,  amounting  to 
$10,000.  It  docs  not  appear  from  the  evidence  that  the  decedent 
ever  requested  the  administratrix  to  pay  these  premiums,  or  that  he 
ever  promised  to  repay  the  same  to  her.  Assuming  that  the  fact  of 
such  payments  having  been  made  by  the  administratrix  is  satisfactorily 
established,  do  they  establish  a  legal  demand  against  the  estate? 

The  equities  of  this  demand  are  not  easily  discernible.  It  is  difficult 
to  understand  upon  what  theory  it  can  be  contended  that  the  next  of 
kin  ought  to  contribute  from  their  distributive  shares  in  the  estate  this 
sum  of  $3,759.98,  the  expense  of  maintaining  the  insurance  upon  the 
life  of  the  decedent,  which  inured  to  the  sole  benefit  of  the  administra- 
trix to  the  extoit  of  $10,000.  The  principle  is  rudimentary  that,  where 
one  voluntarily  pays  the  debt  of  another,  without  request  or  promise  to 
repay  on  part  of  the  original  debtor,  the  amount  so  paid  cannot  be  re- 
covered. National  Bank  of  Ballston  Spa  v.  Supervisors,  106  N.  Y. 
488,  13  N.  E.  439 ;  Matter  of  Hotchkiss,  44  App.  Div.  615,  60  N.  Y. 
Supp.  168.  In  the  case  last  cited,  Goodrich,  J.,  says : 

"  *No  person  can  make  himself  a  creditor  of  another  by  TOluntartly  dis- 
charging a  duty  which  belongs  to  that  other  to  perform ;  and  no  debt  can  be 
Implied  In  law  from  a  voluntary  payment  of  the  debt  of  another.'  Danforth, 
J-  Nat.  Bank  of  Ballston  Spa  v.  Bd.  of  Siiprs.  lOfi  N.  Y.  488,  494,  13  N.  E. 
430.  In  City  of  Albany  T.  McNamara,  117  N.  T.  168.  172.  22  N.  E.  931.  932, 
ti  L.  R,  A.  212,  the  court  said:  'It  Is  an  elementary  principle  in  snch  actions 
that  money  voluntarily  paid  out  by  one  for  another  cannot  be  recovered  back.' " 

The  payment  of  these  premiums  by  the  administratrix  does  not  even 
reach  the  dignity  of  a  voluntary  payment.  By  taking  these  insurance 
policies  the  decedent  did  not  become  a  debtor  of  the  insurance  com- 
panies. The  agreement  as  evidenced  by  the  policies  was  to  the  effect 
that,  if  the  premiums  were  paid  year  by  year  as  therein  provided,  then 
the  beneficiary  named  in  the  policy  should  be  entitled  to  the  benefit; 
if  not  paid,  then  such  protection  should  fail.  The  payment  of  the 
annual  premiums  effected  a  renewal  of  the  contract  for  the  year  fol-  ^ 
lowing  such  payment.  There  was  no  legal  obligation  on  the  part  of " 
the  decedent,  arising  out  of  the  marital  relation,  to  procure  and  main- 
tain this  insurance  for  the  benefit  of  his  wife.  If  at  any  time  he  de- 
termined to  permit  these  policies  to  lapse  by  nonpayment  of  the  pre- 
miums, he  violated  none  of  the  legal  rights  of  the  wife.  If  from  that 
time  she  assumed  the  burden  of  paying  the  premiums,  she  did  so,  not 
for  the  benefit  of  the  decedent  or  his  estate,  but  simply  for  the  con- 
servation of  her  individual  interests.  Nor  is  this  condition  changed  by 
the  possibility  of  her  death  prior  to  that  of  her  husband.  She  assumed 
that  hazard  as  an  incident  to  her  investment.  A  careful  analysis  of  the 
facts  disclosed  by  the  evidence  fails  to  disclose  any  conditions  relieving 
these  payments  from  the  disability  of  being  purely  voluntary  and  made 
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tor  the  sole  benefit  of  the  widow  herself.  Her  claim,  so  far  as  it  re- 
lates to  the  premiums  paid,  is  disallowed. 

It  appears  from  the  evidence  that,  during  several  years  immediately 
preceding  decedent's  death,  taxes  were  levied  upon  real  estate  owned 
by  him  and  not  paid  by  him.  They  were  paid  by  the  administratrix 
from  her  individual  funds.  It  does  not  appear  that  such  payments 
were  made  at  the  request  of  the  decedent,  nor  under  any  express  prom- 
ise on  his  part  to  repay  the  same ;  and  it  is  contended  in  opposition  to 
this  portion  of  the  daim  that  such  payments  were  purely  voluntary, 
and  that,  under  the  authorities  above  cited,  she  cannot  recover.  Such 
contention  is  not  sustained  by  any  equitable  considerations.  While 
the  widow  had  an  inchoate  right  of  dower  in  the  lands  against  which 
such  taxes  were  assessed,  yet  the  payment  of  the  taxes  was  largely 
for  the  benefit  of  the  entire  estate.  Under  such  conditions  she  ought 
to  be  protected — if  upon  no  other  grounds,  then  upon  the  principle 
of  subrogation.  Pease  v.  Egan,  131  N.  Y.  263,  30  N.  E.  102 ;  Cole  v. 
Malcolm,  66  N.  Y.  363. 

For  several  years  preceding  decedent's  death,  in  consequence  of  his 
infirmities,  the  administratrix  had  to  a  considerable  extent  the  manage- 
ment and  control  of  his  business  affairs.  In  many  instances  she  attend- 
ed to  the  collection  of  outstanding  obligations  due  decedent,  and  ex- 
pended portions  of  the  proceeds  therefrom  in  the  support  of  the  family. 
From  the  26th  day  of  May,  1901,  down  to  the  date  of  the  decedent's 
death,  she  contributed  from  her  individual  means  to  the  payment  of 
such  expenses.  The  disbursements  incurred  by  her  in  this  line  arc 
fully  detailed  in  Schedule  £  of  her  account.  The  daughter  Chloe  tes- 
tified that  upon  several  occasicms  she  heard  the  decedent  say  to  the 
administratrix,  in  substance,  that  his  money  was  all  gone,  or  nearly  so, 
and  that  she  and  the  girls  (Chloe  and  Olive)  would  have  to  take  care 
of  him  in  his  old  age,  and  that  she  should  keep  an  account  of  it,  and  it 
would  all  be  paid  back  out  of  the  estate.  This  evidence  was  offered 
solely  in  relation  to  the  claim  of  the  administratrix,  and  not  as  bearing 
upon  the  claim  of  the  witness. 

The  claim  of  the  administratrix,  so  &ir  as  it  consists  of  moneys  ex- 
pended by  her  from  her  ipdividual  funds  for  the  maintenance  of  the 
family,  should  be  sustained.  Cromwell  v.  Benjamin,  41  Barb.  558; 
Arnold  v.  Allen,  9  Daly,  198;  Langbein  v.  Schneider  (D.  C.)  16  N.  Y. 
Supp.  943 ;  Keller  v.  Phillips,  39  N.  Y.  351 ;  Hatch  v.  Leonard,  16£ 
N.  Y.  435,  59  N.  E.  270;  Wanamaker  v.  Weaver,  176  N.  Y.  75,  68 
N.  E.  136,  65  L.  R.  A.  529,  98  Am.  St.  Rep.  631. 

The  disposition  of  the  other  minor  subjects  in  controversy  fully 
appears  from  the  findings  of  fact  and  conclusions  of  law  filed  in  con- 
nection  herewith. 

Decreed  accordingly. 
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PEOPLB  T.  vmAVBR  <two  caaeai). 


(Cbnrt  of  Goieral  SesBlons,  Mev  York  Gonnty.  Jan^  190SJ 

BXTOKTIOn— iNDICnCBRT. 

An  Indictment  for  an  attempt  to  commit  tbe  crime  of  extortion  la  snBl- 
dent,  where  It  aneges  that  the  threat  was  of  an  unlawful  chancter. 
emanated  from  defendant,  was  addressed  to  the  complaining  wttnees,  and 
was  made  with  Intent  to  ynongtallj  obtain  property  ft«n  the  latter  wttli 
the  latter'a  consent;  sndi  coosait  b^ng  Induced  by  a  wnnsfnl  use  of 
fear. 

[Ed.  Notor— ror  cases  In  point,  see  Gait  Die  r<A.  28,  Extortion,  |  \Z] 

Nathan  Vidaver  was  indicted  for  extortion.  Demurrers  to  ia<&t- 
ments  disallowed. 

Arthur  C.  Palmer,  for  the  motions. 

William  Travers  Jerome,  Dist  Atty.*  (Isidor  J.  Kresel,  of  oonDseT'. 


GRAIN,  J.  These  are  demurrers  to  indictments  on  the  alleged 
ground  that  they  do  not  conform  substantially  to  the  requirements  of 

sections  275  and  376  of  the  Code  of  Criminal  Procedure,  in  that  it 
is  alleged  that  they  do  not  contain  a  plain  statement  of  the  act  consti- 
tuting the  crime,  and  in  that  it  is  claimed  that  the  facts  stated  in  the 
indictments  do  not  constitute  a  crime.  Each  indictment  charges  the 
defendant  with  an  attempt  to  commit  the  crime  of  extortion. 

Outside  of  its  purely  formal  parts  the  essential  allegations  in  an  in- 
dictment accusing  a  defendant  of  the  crime  of  an  attempt  to  commit 
the  crime  of  extortion  are  (1)  an  accusation  in  plain  language  diarg- 
ing  that  crime;  (2)  a  plain  and  concise  statement  setting  forth  bow 
or  in  what  manner  the  defendant  is  charged  to  have  committed  such 
crime.  This  statement  in  the  given  case  must  allege  in  substance  that 
the  defendant  committed  an  act  of  a  described  character  (setting  it 
forth  in  the  indictment),  that  it  was  done  with  a  purpose  or  intent, 
that  that  purpose  or  intent  was  to  commit  a  crime,  and  that  such  act 
had  a  tendency  to  effect  the  commission  of  the  crime  of  extortion  as 
defined  by  law,  but  that  it  failed  to  effect  the  commission  of  that 
crime.  The  act  set  forth  may  be  some  one  of  the  kinds  of  threats  de- 
clared by  law  to  be  unlawful.  If  so,  it  must  appear  that  the  threat 
was  of  an  unlawful  character,  and  that  it  emanated  from  the  defend- 
ant and  was  addressed  to  the  complaining  witness,  and  was  made 
with  intent  to  wrongfully  obtain  property  from  the  latter  with  the 
latter's  consent,  such  consent  being  induced  a  wrongful  use  of 
fear;  that  is  to  say,  complaining  witness  having  wrongfully  been 
made  afraid  b^  the  threat.  The  indictment  is  sufficient  if  these  ele- 
ments appear  m  the  statement  of  the  manner  in  which  such  crime  is 
alleged  to  have  been  committed. 

The  indictments  assailed  measure  up  to  these  requirements.  It  is 
not  requisite  to  allege  that  the  defendant  made  any  statement  as  to 
how  he  proposed  to  carry  out  his  threat,  or  any  extrinsic  statement 
tending  to  ^ow  ability  on  the  part  of  the  defendant  to  carry  out  bis 
threat.   In  a  word,  a  threat  of  the  character  mentioned  in  the  law, 
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made  with  the  intent  mentioned  in  the  law,  is,  within  the  meaning 
of  section  34  of  the  Penal  Code  in  its  relation  to  sections  663  arid 
553  of  the  Penal  Code,  an  act.  It  is,  moreover,  an  act  tending  to  ef- 
fect the  commission  of  a  crime,  namely,  the  crime  of  extortion.  To 
require  further  particulars  would  be  to  require  a  {heading  of  evidence. 
Some  of  the  threats  set  forth  in  the  indictments  are  concededly  with- 
in the  meaning  of  the  law,  or,  more  stricdy  speaking,  are  not  at- 
tacked by  the  defendant  as  not  being  within  the  meaning  of  the  law ; 
and,  if  the  threats  assailed  upon  the  argument  and  in  the  briefs  as 
not  being  within  the  letter  of  the  law  are  regarded  as  properly  as- 
sailed, the  allegations  respecting  them  in  the  indictments  may  be  con- 
sidered surplusage  and,  as  such,  as  not  vitiating  the  indictments, 
and  the  indictments  may  be  sustained  on  the  allegations  pf  other 
threats  of  a  character  not  attacked  by  the  defendant. 

No  opinion  is  expressed  herein  as  to  whether  any  of  the  threats 
mentioned  in  the  indictments  are  open  to  the  criticism  passed  upon 
them  by  the  defendant,  for  the  reason  that,  in  the  view  taken,  the 
question  is  not  necessary  of  decision.  It  may  become  a  question  for 
decision  upon  a  trial,  in  connection  with  the  reception  of  evidence 
and  otherwise,  in  the  event  that  a  trial  of  issues  of  fact  is  had  upon 
these  indictments.  A  careful  perusal  of  the  indictments  leads  to  the 
conclusion  that  they  are  good  as  against  the  demurrers  interposed. 
See  Code  Cr.  Proc.  §§  276,  276,  284,  321,  684. 

The  demurrers  are,  therefore,  disallowed. 

Demurrers  disallowed. 


(60  Misc.  Bep.  20.) 

DREW  T.  CASS. 

(Onmse  comity  Court  Jnn^lMS.) 

JuRion  or  vBM  Pxaob— JumBDionon. 

A  Jnstfoe  of  the  peace  baa  no  Jurisdiction  of  an  action  between  two  non- 
resldentB. 

[Ed.  Note.— For  cases  In  jM^nt  see  Cent  Die  voL  81*  Justices  <tf  flie 

Peace,  H  14S-145.] 

Appeal  from  Justice  Court. 

Action  by  Edsall  W.  Drew  against  Vernon  D.  Cass.  Judgment  for 

plaintiff  before  a  justice,  and  defendant  appeals.  Reversed. 

Clifford  S.  Beattie,  for  appellant. 
£.  V.  Sanford,  for  respondent. 

SEEGER,  J.  This  action  was  brought  to  recover  for  breach  of  war- 
ranty on  the  sale  of  cows  by  the  defendant  to  the  plaintiff.  The  con- 
tract was  made  in  the  town  of  Warwick,  in  the  county  of  Orange. 
Neither  of  the  parties,  plaintiff  or  defendant,  is  a  resident  of  the  state 
of  New  York.  The  plaintiff  is  a  resident  of  the  state  of  New  Jersey, 
and  the  defendant  is  a  resident  of  the  state  of  Pennsylvania.  The  sum- 
mons was  served  in  the  town  of  Warwick.  Upon  the  return  of  the 
summons,  the  defendant  appeared  specially  and  objected  to  the  juris- 
diction of  the  court,  and  for  that  purpose  proved  the  nonresidence  of 
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the  parties  as  above  stated,  and  moved  that  the  summons  be  dismissed 
Mpon  the  ground  of  the  nonresidence  of  the  parties.  The  motion  was 
denied,  and  the  defendant  excepted,  whereupon  plaintiff  made  his 
complaint,  and  the  defendant  answered.  Jury  trial  was  had,  and 
the  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $31,  whereupon 
the  justice  rendered  a  judgment  for  that  amount,  with  costs,  from 
which  judgment  an  appeal  was  taken  by  the  defendant  to  this  court. 
It  was  stipulated  between  the  parties  that  the  question  of  the  jurisdic- 
tion of  the  justice  should  be  decided,  and,  if  decided  adversely  to  the 
defendant,  and  a  new  trial  granted,  the  case  should  go  over  the  term. 

The  single  question  presented  to  the  court  is  whether  a  civil  ac- 
tion can  be  maintained  in  a  justice's  court  in  a  town  in  this  state,  where 
the  sole  plaintiff  and  sole  defendant  are  both  nonresidents  of  the  state 
of  New  York.  It  is  provided  in  section  3861  of  the  Code  of  Civil 
Procedure  that: 

"A  Justice  of  the  peace  has  rach  Jurisdiction  In  civil  actloitB  and  special 
prooendiugs  as  Is  specially  conferred  upon  him  by  statdt^  and  no  other." 

It  is  provided  in  section  3869  of  said  Code  that : 

"An  action  must  be  brought  before  a  Justice  of  a  town  or  city  wherein  one 
of  the  parties  resides,  or  a  Justice  of  an  adjoining  town  or  dty  In  the  same 
county,  except  In  one  of  the  foUowlr^  cases:  (1)  Where  the  defendant  has 
absconded  from  bis  reBidenoe,  It  may  be  brought  before  a  Justice  of  the  town 
or  city  In  wblc-li  the  defendant,  or  a  portion  of  bis  property,  Is  at  the  time  of 
the  commencement  of  the  action.  (2)  Where  the  plaintiff  Is  not  a  resident  of 
the  county,  or  If  there  nre  two  or  more  plaintiffs  when  all  are  nonresidents 
thereof.  It  must  be  brought  In  the  town  where  the  defendant  resides,  or  in 
any  adjoining  town  thereto.  (3)  Where  the  defendant  Is  a  nonresident  of  the 
couuty.  It  may  be  brought  before  a  Justice  of  the  town  or  city,  lu  which  he  Is 
at  the  time  of  the  commencement  of  the  action.  (4)  Where  It  Is  specially  pre- 
scribed by  law,  that  a  particular  action  may  be  brought  before  a  Justice  of  the 
town,  city,  county,  or  district,  where  an  offeuse  was  conunltted,  or  wher*  prop- 
erty Is  found." 

The  parties  to  this  action  do  not  come  within  the  general  provision 
of  section  2869,  nor  within  either  of  the  exceptions  mentioned  in  the 
subdivisions  of  said  section.  It  seems  to  me  quite  plain,  therefore,  that 
the  court  has  no  jurisdiction,  and  that  the  judgment  must  be  reversed, 
with  costs. 

Judgment  accordingly. 
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BBADLET  T.  KBUDOP. 


(Supreme  Oonrt,  Appellate  DItIbIixd,  Second  Department   October  16,  1908.) 

WxxxB— EsTABuaamr^ADHUBiOH  or  rou^GN  Will  to  Bxoobd— Statotobt 
Pbovisions. 

Code  CIt.  Proe.  i  2703,  provides  that  a  copy  of  a  foreign  will  or  record 
thereof  may  be  recorded  In  the  office  of  the  surrogate  of  any  county  In  the 
'  state  where  real  property  devised  by  the  will  is  situated,  If  the  will  la 
"duly  executed  in  conformity  with  the  laws  of  this  state."  Held,  that  It 
Is  enough  If  It  appears  In  some  way  from  the  foreign  record  that  It  was 
"executed."  not  probated,  In  conformity  with  the  laws  of  New  York,  and 
the  full  evidence  required  by  etatnte  to  prove  the  execution  of  the  will 
for  probate  In  a  SurrogBte*8  Court  at  New  York  ta  not  required. 

Submission  of  controversy  between  Daniel  Bradley  and  Herman  H. 
Krudop.  Judgment  for  plaintiff. 

The  question  is  whether  the  plaintiff  is  seized  of  a  good  title  to 
real  estate  in  Kings  county  which  the  defendant  has  entered  into  a 
contract  to  purchase  of  him.  Such  title  comes  through'  the  will  of  J. 
Cutter  Fuller.  He  was  a  resident  of  the  state  of  New  Jersey,  and  his 
will  was  admitted  to  probate  and  recorded  there,  and  a  cc^y  of  such 
probate  record  was  recorded  in  the  office  of  the  surrogate  of  Kings 
county. 

Argued  before  WOODWARD,  JENKS,  HOOKER.  GAYNOR, 
and  RICH,  JJ. 

Charles     Suffren,  for  plaintiff. 
Charles  Foley,  for  defendant. 

GAYNOR,  J.  The  sole  question  is  whether  the  record  in  the  office 
of  the  surrogate  of  Kings  county  of  a  copy  of  the  record  of  the  will 
of  Fuller  and  of  the  proofs  thereof  in  the  office  of  the  New  Jersey 
probate  court  is  presumptive  evidence  of  such  will  and  the  execution 
thereof,  as  is  provided  by  section  2703  of  the  Code  of  Civil  Procedure. 
It  is  claimed  by  the  defendant  that  it  is  not,  for  the  reason  that  such 
record  shows  that  only  one  of  the  two  subscribing  witnesses  to  the 
will  was  examined  by  the  said  New  Jersey  probate  court  to  prove  the 
execution  of  the  will.  This  objection  is  untenable.  The  said  Code 
section  provides  that  a  copy  of  the  foreign  record  may  be  recorded  in 
the  office  of  the  surrogate  of  any  county  in  this  state  where  real  prop- 
erty devised  by  such  will  is  situated  when  such  will  is  "duly  executed 
in  conformity  with  the  laws  of  this  state,"  and  that  such  record  "shall 
be  presumptive  evidence  of  such  will  and  of  the  execution  thereof." 
It  does  not  prescribe  the  evidence  which  shall  be  necessary  to  make  it 
appear,  or  be  sufficient  proof,  that  such  will  was  executed  in  conformi- 
ty with  the  laws  of  this  state.  It  does  not  require  that  the  foreien 
record  shall  show  that  two  witnesses  to  the  will  were  examined  in  the 
foreig^n  probate  court,  or  that  any  such  witness  was  examined.  On 
the  contrary,  it  provides  for  the  recording  of  the  foreign  record  here 
even  though  it  does  not  show  the  examination  of  any  such  witness. 
The  requirement  is  only  that  the  will  was  executed  in  ctKiformity  with 
the  laws  of  this  state,  and  if  the  foreign  record  contains  any  evidence 
112N.Y.S.— 80 
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of  that  fact  it  sufHces.  If  it  does  not,  the  record  of  it  here  is  a  nullity, 
unless  evidence  dehors  may  be  supplied  on  the  applicati<ni  for  the 
recording  of  it  here.  It  must  affinnatively  appear  in  some  way  lliat 
the  will  was  so  executed.  In  the  present  case  me  foreign  record  con- 
tains the  examination  of  one  of  the  witnesses  to  the  will,  and  his 
testimony  shows  that  the  will  was  executed  in  conformity  with  the 
laws  of  fills  state.  That  sufficed  for  the  recording  of  the  foreign  rec- 
ord here,  and  to  make  such  record  here  presumptive  evidence  of  such 
will  and  of  the  execution  thereof. 

The  contention  of  the  defendant  is  that  since  our  statute  requires 
that  at  least  two  witnesses  to  a  will  be  examined  by  the  surrogate  in 
order  to  admit  it  to  probate  in  this  state,  and  prescribes  the  evidence 
which  shall  be  taken  instead  where  one  or  more  of  the  witnesses  is 
dead,  absent  from  the  state,  or  inccanpetent  from  any  cause,  so  that  two 
cannot  be  examined  (Code  Civ.  Proc.  §§  2618-3620),  the  same  course 
must  be  followed  by  a  foreign  court  in  order  that  a  copy  of  its  rec- 
ord of  the  will  and  proofs  may  be  recorded  here.  But  no  such  condi- 
tion is  prescribed  by  section  2703.  It  is  enough  that  it  appear  in  some 
way  by  the  foreign  record — ^by  the  will  and  the  evidence  taken  on  the 
probate  (if  the  record  ^ow  fte  evidence),  by  either  or  by  both — 
that  it  was  executed  in  conformity  with  the  laws  of  this  state.  The 
full  evidence  required  by  statute  to  prove  the  execution  of  a  will  for 
probate  in  a  Surrogate's  Court  in  this  state  is  not  required  to  prove 
its  execution  for  admission  in  evidence  in  our  other  courts.  The  evi- 
dence of  one  witness  to  it,  or  any  evidence  sufficient  at  common  law 
to  prove  its  execution,  suffices.  There  is  nothing  in  section  2703 
from  which  to  deduce  an  intention  of  the  Legislature  to  admit  to  rec- 
ord in  this  state  the  foreign  probate  record  of  wills  only  where  such 
record  shows  diat  the  proofs  were  given  on  the  probate  which  are  re- 
quired on  a  probate  here;  in  other  words,  to  limit  the  recording  of 
such  records  here  to  states  which  follow  our  way  of  probating  wills 
in  respect  of  the  evidence  required  for  probate.  On  the  contrary, 
it  permits  the  recording  of  sudi  foreign  records  here  even  though  it 
do  not  appear  by  them  that  any  witness  to  the  will  was  examined. 
The  only  requirement  is  that  it  appear  that  the  will  was  "executed" 
— ^not  probated — in  conformity  with  the  laws  of  this  state.  Whether 
the  record  of  the  will  itself,  with  an  attestation  clause  complying  with 
our  statute,  as  probated  in  another  state  or  country,  would  suffice  to 
show  that,  it  is  not  necessary  to  now  decide,  for  the  evidence  of  the 
witness  to  the  will  who  was  examined  shows  it. 

There  is  no  controlling  decision  in  this  state  to  the  contrary  of  the 
foregoing.  In  a  number  of  cases  where  only  one  witness  was  examin- 
ed it  did  not  appear  from  his  testimony,  or  from  the  attestation  clause, 
that  the  witnesses  signed  at  the  request  of  the  testator,  and  it  was  there- 
fore held  that  the  record  did  not  show  that  the  will  was  executed  in 
conformity  with  the  laws  of  this  state.  I^ockwood  v.  Lockwood,  51 
Hun,  337,  3  N.  Y.  Supp.  887,  2  L.  R.  A.  435 ;  Estate  of  Langbein, 
2  Civ.  Proc.  R.  226 ;  Estate  of  Schearer,  1  Civ.  Proc.  R.  455 ;  Matter 
of  Nash,  37  Misc.  Rep.  706,  76  N.  Y.  Supp.  453.  In  the  Matter  of 
the  Will  of  Hagar,  48  Misc.  Rep.  43,  96  N.  Y.  Supp.  96,  the  surrogate 


Sup.  Ct) 


IN  SE  DUBTSA'S  EflTTATE. 


611 


decided  that  the  record  of  a  will  proved  in  the  probate  court  of  anoth- 
er state  by  the  testimony  of  only  one  of  the  witnesses  should  not  be 
recorded  in  this  state,  and  in  the  case  of  Matter  of  the  Will  of  Coope, 
53  Misc.  Rep.  509, 103  N.  Y.  Sup^.  431,  the  contrary  was  held.  When 
the  opinions,  and  the  dissentii^  opinion,  in  the  case  of  Meiggs  v.  Hoag- 
land  in  its  three  trials  and  appeals  (68  App.  Div.  182,  7^  N.  Y.  Supp. 
234;  8.0  App.  Div.  632,  80  N.  Y.  Sup^.  1140;  41  Misc.  Rep.  4,  83 
N.  Y.  Supp.  603,  affirmed  without  opinicm  on  appeal)  are  perused  in 
the  light  of  the  point  actually  involved  in  that  case,  it  does  not  seem 
easy  to  say  that  any  point  of  law  was  settled  thereby. 
Judgment  for  the  plaintiff. 

jodgmoit  for  plalntlfl  on  sabmlsslon  of  controveniy,  with  costs.  All  amcur. 


(128  App.  Dir.  20&) 

In  n  DUaYBA'S  BSTATSL 
ANGUS  T.  OOMFTROUiBB  OF  8TATD  OF  NBW  TORE. 

(Supreme  Court,  An>ellate  Division,  Second  Department    October  16,  1908.) 

Taxation— Tbansteb  Tax— Pabtieb  Liable— Widow  or  Adopted  Son  or  Tes- 
tator—"Widow  or  A  Son." 

Transfer  Tax  Law  (Laws  1896.  p.  869,  c.  908)  S  221,  as  amended  by  Laws 
1905.  p.  829,  c.  868,  provides  that,  when  property  of  the  value  of  less  than 
f 10,000  passes  by  any  sach  transfer  to  or  for  the  use  of  any  wife  or  widow 
.  pt  a  aaa,  such  transfer  of  property  shall  not  be  taxaUe.  ffeld,  that  the 
widow  ot  an  adopted  son,  who  under  Domestic  Belatlons  Law  (Laws  1896, 
p.  227,  c  272)  i  64.  was  a  son  of  the  testator,  with  all  the  results  whleh 
that  relation  Implies  was  the  "widow  of  a  son,**  within  the  meaning  ot  the 
act 

Appeal  from  Order  of  Surrogate,  Rockland  County. 

In  the  matter  of  the  transfer  tax  on  the  estate  of  William  Duryea, 
deceased.  From  an  order  of  the  surrogate  of  Rockland  county,  Cath- 
erine W.  Angus,  formerly  Catherine  W.  Duryea,  appeals.  Reversed, 
and  order  modified. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MII^ 
LER,  JJ. 

John  N.  Blair,  for  appellant. 
Thomas  H.  Lee,  for  respondent 

RICH,  J.  This  appeal  presents  a  single  question,  viz.,  is  the  widow 
of  an  adopted  son  the  "widow  of  a  son"  within  the  meaning  and  in- 
tendment of  those  words  as  used  in  the  transfer  tax  law?  Section 
221  of  that  law  (Laws  1896,  p.  869,  c.  908),  as  amended  by  chapter 
368,  p.  829,  of  the  Laws  of  1905,  provides: 

"When  property  real  or  personal  or  any  beneficial  interest  therein,  of  the 
value  of  less  than  ten  thousand  dollars,  passes  by  any  such  transfer  to  or  for 
the  use  of  any  fathw,  mother,  husband,  wife,  child,  brother,  sister,  wife  or 
widow  of  a  son,  or  the  husband  of  a  daughter  *  •  •  such  transfer  of  prop- 
erty shall  not  be  taxable  under  this  act ;  If  real  or  personal  property,  or  any 
beneficial  interest  therein,  so  transferred  is  of  the  value  of  ten  thousand  dol- 
lars or  more,  it  shall  be  taxable  under  this  act  at  the  rate  of  one  per  centum 
upon  the  dear  market  value  of  such  property.'* 
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The  appellant  is  the  widow  of  a  deceased  adopted  son  of  the  tes- 
tator, tinder  whose  will  she  takes  an  estate  of  the  value  of  $53,087.60, 
upon  which  a  transfer  tax  of  5  per  centum,  amounting  to  $2,654.37, 
was  assessed  'by  an  order  of  the  surrogate,  from  which  order  an  appeal 
was  taken  to  the  surrogate  under  the  provisions  of  the  statute,  who 
upon  the  hearing  dismissed  such  appeal,  and  from  the  order  accord- 
ingly entered  this  appeal  is  taken. 

We  think  the  case  is  controlled  by  the  rule  declared  in  Matter  of 
Cook,  187  N.  Y.  253,  79  N.  E.  991,  In  that  case  the  question  presented 
was  whether  succession  through  the  bequest  of  a  foster  parent,  by  the 
descendant  of  an  adopted  child,  was  to  be  taxed  at  the  rate  of  1  or  5 
per  cent.,  and  it  was  held  that,  although  not  named  in  haec  verbas  in 
the  transfer  tax  act,  the  rate  of  taxation  was  the  same  as  if  the  adopt- 
ed child  had  "sprung  from  the  loins  of  the  testator"  instead  of  being 
an  adopted  daughter.  See,  also.  Von  'Beck  v.  Thomsen,  44  App.  Div. 
373,  60  N.  Y.  Supp.  1094.  The  appellant  being  the  widow  of  an 
adopted  son,  who  by  the  provisions  of  section  64  of  the  domestic  re- 
lations law  (Laws  1896,  p.  227,  c.  272)  was  a  son  of  the  testator,  with 
all  the  results  which  that  relation  implies,  is  the  "widow  of  a  son" 
within  the  fair  and  legal  intendment  of  the  statute,  and  entitled  to 
the  benefit  of  its  exemption.  Matter  of  Miller,  110  N.  Y.  216,  18  N. 
E.  139,  cited  by  the  learned  counsel  for  the  Comptroller,  in  which  it 
was  held  that  the  word  "children"  as  used  in  the  statute  did  not 
include  an  adopted  child,  was  based  upon  the  provisions  of  chapter 
483,  p.  820,  Laws  of  1885,  whidi  was  in  effect  when  the  order  appeal- 
ed from  in  that  case  was  made.  Subsequently,  however,  that  statute 
was  amended  so  that  there  was  added  to  the  legal  rights  of  an  adopted 
child  that  of  inheritance,  and  the  statute  says : 

"And  the  heirs  and  next  of  kin  of  the  dilld  so  adopted  shall  be  the  same  as 
If  the  said  child  was  the  legitimate  child  of  tSie  person  so  adopting,"  etc. 

The  right  of  succession  by  the  appellant  was  subject  to  taxation  at 
the  same  rate  as  if  her  husband — in  the  words  of  the  court  in  Matter 
of  Cook — "had  sprung  from  the  loins  of  the  te^aJpr." 
^The  order  of  the  surrogate  must  be  reversecQand  the  decree  modi- 
ned  by  reducing  the  transfer  tax  therein  fixed  and  assessed  from  $2,- 
654.37  to  the  sum  of  $530.87,  with  costs  to  the  appellant.  All  concur. 


NEW  TORK  &  NEW  JERSEY  TELEPHONE  CO.  v.  ROSENTHAL  et  al. 

(Supreme  Conrt,  Appellate  Division.  Second  Department    October  16,  1908.) 

1.  Execution— I NTEBLOCUTOBT  Injunction— Undkbtaeinos  and  Payment  in- 
to Coinn^SuwiciENOT. 

Where,  on  obtaining  the  order  to  show  cause  on  which  an  injunction 
staying  the  payment  of  money  levied  on  under  a  judgment  was  lamed, 
plalntltf  gave  an  undertaking  for  the  payment  of  all  damages  caused  by 
Its  Issuance,  and  gave  a  second  undertaking  conditioned  for  the  payment 
of  the  judfnnent  and  all  damages,  IntereHt,  and  costs,  and  the  full  amount 
of  the  Judgment,  Including  Interest  and  costs,  hnd  been  paid  Into  court, 
on  the  execution  there  was  a  compliance  with  Code  Civ.  Proc.  S  613,  re- 
quiring ths  applicant  tor  such  an  Injunction  to  pay  the  full  amount  of 
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the  jndgmttit,  Indndlng  Interest  and  coBts^  Into  conrt.  m  give  an  undertak- 
ing In  Ilea  tbeieof,  and  also  to  give  an  undwtaklng  to  pay  to  the  party 
enjoined  an  damages  and  costs  In  the  acUm  wherein  the  Injunction  Is 
granted. 

2.  Saicb— PaocBSDinQS— Nkobsbitt  or  Coiefiaint— Injuhotior  on  aitioatit. 
An  Injunction  to  stay  the  payment  of  money  levied  on  under  a  Judg- 
ment, pending  suit  to  vacate  the  Judgment,  being  granted  under  Code  CIt. 
Proc.  {  604,  authorizing  an  Injunction  pending  an  action,  when  It  ap- 
pears by  affldavlt  that  defendant  ia  doing  some  act  tending  to  render  the 
judgmrait  ineffectual,  to  restrain  him  therefrom,  and  not  under  section 
603,  authorizing  an  injunction  when  it  appears  from  the  complaint  that 
plaintiff  is  mtltled  to  a  judgment  against  the  defendant  restraining  the 
commission  or  continuance  of  an  act,  the  commission,  eta,  of  whldi,  pend- 
ing the  action,  would  Injure  plalutlfl,  no  complaint  was  required  to  be 
presented  or  served  with  the  moving  inpen. 

S.  Pbocebs— Sebticb— Tun  or  Sbbvzob— HxBuw  Sabbath— Statuiokt  Pkoti- 

SIONS. 

Laws  1839,  p.  88B,  c.  867,  making  void  the  service  of  all  writs,  orders, 
etc.,  on  Saturday  upon  any  person  keeping  that  day  as  the  Sabbath,  hav- 
ing been  expressly  repealed  by  Laws  1847,  p."  451,  c.  349,  service  of  mov- 
ing papers  for  an  injunction  on  Saturday  upon  such  a  person  was  valid. 

4.  JuoGUBnT— BqniTABU  Rklikt— Ajctioh  to  Vacatb— Ihadequaot  of  Leoal 
Reubot. 

Where  a  default  Judgment  was  rendered  In  the  Municipal  Court,  after 
it  had  lost  jurisdiction  of  the  action,  against  a  defendant  who  had  no 
knowledge  of  the  trial  and  judgment  until  23  days  thereafter,  when  the 
time  for  moving  to  vacate  Hie  Judgment  had  expired,  the  legal  remedy  by 
moTing  before  the  Municipal  Court  to  Tacate  tbe  Judgment  b^ng  nnavall- 
able,  an  equitable  action  to  vacate  ia  proper. 

[Ed.  Mote^For  cases  in  point  we  Cent  Dig.  toL  80,  Judgment,  H 
768-772.] 

Appeal  from  Special  Term. 

Action  by  the  New  York  &  New  Jersey  Telephone  Company  against 
Alexander  S.  Rosenthal,  individually  and  as  justice  of  the  Municipal 
Court  of  the  City  of  New  York,  and  others,  to  vacate  a  judgment. 
From  an  order  granting  a  temporary  injunction,  defendants  appeal. 
Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Max  Brown,  for  appellants. 
Arnold  W.  Sherman,  for  respondent 

RICH,  J.  This  appeal  is  from  an  order  granting  an  injunction 
pendente  hte,  made  at  Special  Term,  The  action  is  brought  to  vacate 
and  set  aside  a  judgment  of  the  Municipal  Court  in  favor  of  one 
Mendelson  against  the  plaintiff  in  this  action.  The  record  discloses 
that  the  defendant  Mendelson  brought  an  action  in  the  Municipal 
Court  against  the  plaintiff,  and  that  the  defendant  Rosenthal,  before 
whom  the  action  was  tried,  lost  jurisdiction  by  the  failure  of  the 
court  to  attend  at  the  time  and  place  to  which  the  trial  had  been  ad- 
journed. Subsequently,  and  on  December  23,  1907,  judgment  was  en- 
tered against  the  telephone  company,  after  trial  of  the  plaintiff's 
side  of  the  case  before  Justice  Rosenthal  and  a  jury.  Neither  the 
company  nor  its  attorney  had  any  knowledge  of  this  trial  until  Janu- 
ary 15th  following,  when  it  received  notice  of  the  entry  of  the  judg- 
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ment.  The  time  had  then  expired  in  which  a  motion  could  be  made 
in  the  Municipal  Court  to  vacate  and  set  aside  the  judgment,  under 
the  provisions  of  the  Municipal  Court  act  (Laws  1903,  p.  1486,  c. 
680).  On  the  following  day,  January  16th,  the  defendant  Freeman, 
a  marshal  of  the  city  of  New  York,  levied  upon  money  of  the  tele- 
phone company  in  the  hands  of  its  attorney,  and  paid  the  full  amount 
of  the  judgment  to  the  defendant  Van  Wart,  the  clerk  of  the  Munici- 
pal Court.  This  action  was  then  commenced,  and  an  order  has  been 
made  enjoining,  during  the  penden<^  of  the  action.  Van  Wart  from 
paying  the  money  to  Mendelson,  or  his  attorney.  Brown,  both  of 
whom  were  alleged  to  be  insolvent,  and  restraining  the  defendants 
from  taking  any  further  action  or  proceeding  in  the  Municipal  Court 
action.   It  is  contended  by  the  appellant: 

First.  That  the  injunction  was  improperly  granted  because  the 
plaintiff  had  given  but  one  undertaking,  while  section  613  of  the  Code 
of  Civil  Procedure  required  two,  unless  the  full  amount  of  the  judg- 
ment, including  interest  and  costs,  was  paid  by  plaintiff  into  the 
court  in  which  the  action  was  commenced.  The  plaintiff  presented 
an  undertaking,  when  it  obtained  the  order  to  sl»ow  cause  upon  the 
return  of  which  the  order  from  which  this  appeal  is  taken  was  grant- 
ed, conditioned  to  pay  all  damages  caused  by  the  issuance  of  the 
injunction  if  improperly  granted,  and  the  learned  justice  at  Special 
Term,  before  granting  the  order,  required  a  second  undertaking  to 
be  given,  conditioned  as  required  by  the  Code  of  Civil  Procedure, 
for  the  payment  of  the  judgment  and  all  damages,  interest,  and  costs 
sustained  by  the  defendants,  not  exceeding  $260.  As  the  full  amount 
of  the  judgment,  including  interest  and  costs,  had  been  paid  into 
court  by  the  marshal  on  execution,  section  613  had  been  complied  with. 

Second.  That  the  plaintiff's  right  to  an  injunction  depended  up- 
on the  nature  of  the  action,  and  because  no  complaint  showing  the 
nature  of  the  action  was  presrated  to  the  court  an  injunction  could  not 
be  granted.  This  contention  is  based  upon  the  assumption  that  the 
injunction  was  under  the  provisions  of  section  603  of  the  Code  of 
Civil  Procedure;  but  the  learned  justice  at  Special  Term  held  that 
the  application  was  made  under  the  provisions  of  section  604,  to  pre- 
vent the  doing  of  an  act  tending  to  render  the  judgment  ineffect- 
ual, and  therefore  no  complaint  was  required  to  be  presented  or  serv- 
ed with  the  moving  papers. 

Third.  That  the  moving  papers  were  served  upon  the  defendant 
Mendelson,  a  Hebrew,  on  Saturday,  which  was  a  holy  day  to  him, 
and  such  service  was  invalid  and  void  under  the  provisions  of  chapter 
367,  p.  335,  of  the  Laws  of  1839.  This  statute  was  expressly  repeal- 
ed by  chapter  349,  p.  451,  of  the  Laws  of  1847.  See  Martin  v.  Gold- 
stein, 20  App.  Div.  203,  46  N.  Y.  Supp.  961. 

Fourth.  That  the  plaintiff  has  a  sufficient  and  adequate  remedy 
at  law  by  moving  before  the  court  which  granted  the  judgment  to 
vacate  and  set  it  aside.  In  this  contention  the  plaintiff  is  mistaken. 
Lackner  v.%American  Oothing  Co.,  112  App.  Div.  438,  98  N.  Y.  Supp. 
376. 

The  order  must  be  affirmed,  with  $10  costs  and  disbonements. 
All  concur. 
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MBTEB  T.  STOND  VALLEY  DI8TILLIN<a  00. 


{Supreme  Gotirt.  Appellate  DiTlslon,  Seccmil  Department   October  16,  1908.) 

1.  Sales— C!onTBAOis—C!on8TBUonoN. 

A  stlpnlatloii  In  a  contract  for  the  sale  of  whisky  In  a  bonded  ware- 
house in  a  distant  state  for  delivery  within  10  days  as  ordered  by  the 
buyer  does  not  bind  the  seller  to  make  deliveries  within  10  days  after  an 
order,  where  the  buyer  knew  that  the  whisky  was  In  the  warehouse,  and 
that  when  he  ordered  It  and  paid  the  tax  ttaereoi  It  would  have  to  be 
shipped  to  him  as  freight  &Her  release  by  the  United  States  goveni- 
meiit;  and  In  an  action  by  the  bnyev  for  breach  of  contract  the  seller 
may  show  that  on  receiving  an  order  he  immediately  (»^ered  the  ship- 
ment of  the  goods,  and  that  there  was  no  delay  by  him,  and  that  the 
goods  arrived  In  due  tima 


A  Btatem^t  by  an  agent  making  a  sale  of  whisky  in  a  bonded  ware- 
house In  a  distant  state  that  deliveries  would  be  made  to  the  buyer  In 
10  days  Is  a  mere  approximate  Btatement,  aod  Is  not  a  condition  of  the 
contract  of  sale,  where  the  buyer  at  the  time  knew  that  the  whisky  was 
In  the  warehouse,  and  that  as  he  ordered  it  it  would  have  to  be  shipped  as 
frelglit 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Joseph  Meyer  against  the  Stone  Valley  Distilling  Com- 
pany. From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  aj^eals.  Reversed. 

This  Is  an  action  for  damages  for  breach  of  a  contract  of  sale  of  goods. 
The  complaint  alleges  that  on  September  29,  1906,  the  plaintiff  made  a  con- 
tract with  the  defendant  by  which  he  bought  of  the  defendant  and  the  de- 
fendant agreed  to  deliver  to  him  15  barrels  of  whiskey;  that  the  purchase 
price  was  $413,  and  that  at  the  making  of  the  contract  the  plalntlCF  paid  $113 
In  cash,  and  gave  his  six  iwomlssory  notes  to  the  order  of  the  defendant  for 
$00  each,  the  first  payable  December  29,  1906^  and  the  others  the  29tli  day  of 
each  month  thereafter;  that  the  said  whiskey  was  In  bond,  viz.,  in  a  IT.  S. 
bonded  warehouse  and  that  the  defendant  agreed  to  deliver  the  said  whiskey 
from  time  to  time  In  lots  as  the  plaintiff  should  order  It,  and  on  payment  to 
the  defendant  by  the  plaintiff  of  $50  a  barrel  to  pay  the  tax  due  thereon  to 
the  n.  S.  Government,  and  that  the  defendant  agreed  to  deliver  within  10 
days  after  such  order  and  tax  payment ;  that  thereafter  on  December  18, 1906, 
the  plaintiff  ordered  of  the  defendant  a  delivery  ot  2  barrels  of  the  said  whis- 
key to  him  at  Jamaica,  N.  X.,  within  10  days,  and  paid  it  $100  for  the  said  tax 
thereon,  and  the  dtfendant  promised  to  make  soch  delivery ;  tbat  on  December 
28,  1906,  the  defendant  refused  to  deliver  the  said  2  barrels,  or  the  bUl  of 
lading  therefor,  unless  the  plaintiff  paid  the  first  of  the  said  notes,  wbiiih  came 
due  next  day. 

This  refusal  to  deliver  Is  the  breach  sued  upon,  and  the  damages  are  alleged 
to  be  $213,  Ttz.,  the  $113  paid  at  the  making  of  the  contract,  and  the  $100 
afterwards  paid  for  the  tax  on  the  2  barrels. 

The  answer  la  In  substance  a  general  denial,  and  then  a  counterclaim  of 
^200  OD  ffmr  of  the  six  notes,  which  had  come  dne  betore  the  commCTcement 
of  the  action. 

Hie  reply  Is  that  the  notes  were  given  for  the  purchase  price  of  goods  sold 
and  to  be  delivered  by  the  defendant  to  the  plaintiff  before  the  said  notes  be- 
came due,  and  that  defendant  has  not  delivered  the  said  goods,  and  refused 
to  deliver  the  same. 

The  evidence  of  both  sides  shows  that  the  defendant  at  the  time  of  the  sale 
had  the  whiskey  In  a  bonded  warehouse  in  Cynthiana,  Kentucky ;  that  on  the 
part  of  plaintiff  Is  that  the  representative  of  the  defendant  who  made  the  sale 
stated  that  deliveries  would  be  made  within  10  days  from  the  time  of  order 
and  payment  (tf  tiie  tax  on  the  unmbor  of  bazr^  ordered  at  the  defendants 
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office  In  New  York  City ;  that  on  the  part  of  the  defendant  Is  that  when  the 
plaintifF  ordered  the  2  barrels  and  paid  the  tax  thereon  on  December  18,  1906, 
the  defendant's  representative  stated  that  It  took  from  10  days  to  2  weeks  for 
the  goods  to  arrive,  to  which  no  objection  was  made ;  that  the  time  depended 
on  the  conditions  on  the  railroads.  The  agent  who  made  the  sale  was  not 
examined. 

There  Is  testlmonr  for  the  plaintiff  tiiat  on  December  28, 1906,  his  represen- 
tative called  at  the  def^dant's  office  In  New  Tork  City,  and  that  Its  represen- 
tative exhibited  to  her  the  bill  of  lading  of  the  whiskey,  and  said  the  whiskey 
had  arrived  at  Jamaica,  but  that  the  defendant  would  not  deliver  the  bill  of 
lading  or  the  whiskey  unless  the  note  which  came  due  next  day  (the  first  note) 
were  paid.  This  Is  contradicted:  and  evidence  was  also  given  for  the  de- 
fendant that  the  bill  of  lading  did  not  arrive  until  January  S,  and  that  the 
whiskey  had  not  arrived  before  that  time,  but  arrived  soon  after. 

Dnrlng  the  coarse  of  the  trial  the  complaint  was  amended  to  Increase  the 
demand  of  damages  to  9513.  The  trial  judge  directed  the  Jury  to  allow  the 
defradant  $200  for  the  4  notes  it  cotmterclalmed  upon  (they  being  of  the 
notes  given  by  the  plaintiff  on  the  contract),  and  charged  them  that  If  the  de- 
fendant broke  Its  contract  by  refusing  to  deliver  the  2  barrels  of  whisky,  the 
jury  could  find  the  plaintlfTs  damage  to  be  $513,  viz.,  the  amount  of  the  $113 
paid  at  the  making  of  the  contract,  the  $100  afterwards  paid  for  the  taxes  on 
the  2  barrels,  and  the  amount  of  the  six  notes,  $300.  The  Jury  followed  this, 
and  gave  the  plaintiff  a  verdict  for  the  difference,  viz.,  $313. 

The  Judge  also  charged  that  If  the  defendant  refused  to  deliver  the  2  bar- 
rels on  December  28,  as  the  plaintiff  claimed,  unless  the  note  coming  due  on  the 
next  day  be  paid,  that  was  a  breach  of  the  contract  to  deliver. 

The  defendant  offered  evidence  that  on  the  day  the  2  barrels  were  ordered 
by  the  defoidant,  vis.,  on  December  28.  It  ordered  them  shipped  to  the  plain- 
tiff from  the  warehouse  In  Kentw^y,  but  It  was  excluded. 

Argued  before  WCMDDWARD,  JENKS,  HOOKER,  GAYNOR, 

and  RICH,  JJ. 

Herbert  J.  Hindes,  tor  appellant. 
Melville  J.  France,  for  respondent. 

GAYNOR,  J.  As  the  plaintiff  knew  at  the  making  of  the  contract 
that  the  whiskey  was  in  the  bonded  warehouse  in  Kentucky,  and 
that  as  he  ordered  it  from  time  to  time  by  the  barrel  at  the  defend- 
ant's office  in  New  York  City  and  paid  the  tax  thereon  it  would  have 
to  be  shipped  by  railroad  to  him  as  freight  from  the  warehouse  after 
the  payment  of  the  tax  and  the  formalities  to  get  it  released  there  by 
the  United  States  government  were  gone  through  with,  and  that  the 
time  of  arrival  would  depend  largely  on  the  condition  of  business 
on  the  railroads,  the  contract  cannot  be  taken  to  have  been  that  de- 
livery had  to  be  made  within  10  days  after  each  order,  in  order 
to  bind  the  plaintifF  to  receive,  without  an  express  agreement  to  that 
effect.  All  that  there  is  is  testimony  that  the  agent  of  the  defend- 
ant who  made  the  sale  said  to  the  plaintiff  at  the  time  of  the  pur- 
chase that  the  deliveries  would  be  made  in  10  days.  This  was  a  mere 
approximate  statement  by  the  agent,  and  was  not  made  a  condition  of 
the  contract,  as  a  reading  of  the  evidence  shows.  It  was  error  to  ex- 
clude evidence  that  immediately  on  receiving  the  order  for  the  two 
barrels  of  whiskey  the  defendant  wdered  the  goods  shipped.  The 
defendant  was  entitled  to  show  that  there  was  no  delay  by  it  in  the 
shipment,  and  that  the  goods  arrived  in  due  time.  This  is  all  on  the 
assumption  that  delivery  was  to  be  made  at  Jamaica,  instead  of  on 
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board  the  cars  at  the  place  of  shipment,  as  is  the  course  of  husiness. 
The  evidence  on  the  subject  is  too  meagre  to  support  a  finding  that 
delivery  was  to  be  at  Jamaica.  The  case  seems  to  have  been  tried  on 
both  sides  without  any  understanding  of  or  regard  for  the  rules  of 
law  applicable  to  the  measure  of  damages,  or  as  to  whether  the  de- 
fendant would  be  obliged  to  deliver  if  the  plaintiff  defaulted  on  the 
notes,  or  as  to  whether  the  plaintiff  would  be  liable  on  the  notes  if 
the  deliveries  were  not  made.  But  the  theory  on  which  the  case 
went  to  the  jury,  viz.,  that  the  goods  and  the  bill  of  lading  had  arriv- 
ed on  December  28,  and  that  the  defendant  on  that  day  refused  to  de- 
liver the  bill  of  lading  unless  a  note  not  yet  due  were  paid,  is  against 
the  weight  of  evidence.  The  date  of  shipment  and  arrival  was  sus- 
ceptible of  positive  proof,  and  the  neglect  to  supply  it  was  strai^e, 
to  say  the  least. 
The  judgment  and  order  should  be  reversed. 

jnagment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  tbe 
ev«xt  AU  eracnr;  HOOKBB  and  BICH,  JJ.,  In  remit 


(Supreme  Ck>Drt,  Appellate  DItIsIod,  Second  Department    October  16,  1908.) 

Appeal  and  Ebbok— Requibino  Beduotion— Allow ahcb  fob  Clebioal  Ebbob. 
Where  a  judgment  for  plaintiffs  erroneously  included  certain  Items,  but 
otherwise  was  for  too  small  a  sum  because  of  a  clerical  error  la  addition, 
the  court  requirtng  plalntlffti  to  stipulate  a  reduction  to  save  a  reversal, 
will  make  allowance  In  their  favor  on  account  of  the  clerical  error. 

Motion  by  the  plaintiff  to  correct  our  order  of  reversal  (127  App. 
Div.  153,  111  N.  Y.  Supp.  476),  and  also  a  clerical  error  in  the  origi- 
nal judgment.   Motion  granted. 


Argued  before  WOODWARD,  HOOKER.  GAYNOR,  RICH,  and 
MILLER,  JJ. 


GAYNOR,  J.  The  referee  found  six  separate  items  in  favor  of 
the  plaintiff,  viz.,  one  on  each  of  the  six  causes  of  action,  as  follows: 
$4,105.97,  $1,327.59,  $1,208.49,  $5,374.15,  $1,319.37  and  $1,946^0; 
but  in  adding  them  up  erroneously  made  tiie  total  $14,535.90,  instead 
of  $15,281.87,  a  difference  against  the  plaintiffs  of  $745.97.  From 
this  erroneous  total  he  deducted  the  amount  which  the  defendant  had 
paid  thereon,  $8,907.98,  and  gave  judgment  for  the  balance,  $5,627.92, 
with  interest,  thus,  by  a  clerical  error  giving  the  plaintiff  $745.97  too 
little.  The  error  was  not  perceived  by  the  plaintiffs  until  after  we 
had  decided  ttie  appeal  which  the  defendant  took  to  this  court.  We 
deducted  from  the  recovery  two  items,  viz.,  $60  and  $1,946.30,  and  al- 
so all  of  the  interest,  which  would  reduce  the  recovery  to  $3,621.62 
of  principal.  But  our  formal  order  as  entered  is  that  the  judgment 
be  reversed  unless  the  plaintiffs  consent  to  reduce  the  recovery  of 
principal  to  $1,247.  Tms  again  was  a  clerical  error;  it  should  be 
$3,621.62.  But  as  wc  are  requiring  the  plaintiffs  to  stipulate  a  reduc- 
tion to  save  a  reversal,  we  will  also  allow  for  the  clerical  error  by  the 
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referee  of  $745.97  against  the  plaintiffs,  which  made  the  original 
judgment  that  much  too  small,  and  require  a  reduction  to  $4,367.69, 
instead  of  to  $3,621.62.  If  the  plaintiffs  be  so  advised,  they  may  also 
out  of  abundance  of  caution  apply  to  the  court  at  Special  Term  to 
have  the  original  judgment  corrected  by  the  addition  of  the  said 
$745.97. 

The  motion  is  granted  as  indicated  in  the  foregoing. 
Motion  granted,  wltbout  costs.  All  concur. 

(128  App.  DlT.  16B.) 

UMBEBO  T.  NBINKEN  et  «L 

(Supreme  Oourt,  Appellate  Divlaion,  Se«nid  Departmemt   October  16,  lOOB^ 

L  Tbitdob  and  Pubctiaskr—Conthactp— Pkhfohmai»«  bt  Vkndob. 

So  long  as  an  alteration  In  a  house  made  by  tiie  vendor  la  in  accord- 
ance, not  only  with  his  otmtract  of  sale,  but  with  Tenonent  Wxm  Act 
(Lews  1901,  p.  896,  c  88^  S  20i  It  Is  no  ground  for  the  purdiaser  refusing 
to  take  title  tiiat  the  alteraUon  Is  made  without  the  plans  and  speclflca- 
tloDS  being  previously  filed  with  the  t«aement  house  department  and  Its 
approval  being  obtained  In  advance,  as  required  by  section  121  (page  81I9- 

2.  Municipal  Cobpobations  —  BniLDiRO  RBaTTunoss— TEnnmrr  House 
Haixs— "Thbeb  Fbbt  Wide  in  the  Clkab." 

The  entrance  ball  In  a  tenement  house  Is  three  feet  wide  In  the  clear 
to  the  rear  of  the  stairway,  as  required  by  Tenement  House  Act  (Laws 
1901,  p.  895,  c.  334)  i  20,  it  being  In  fact  3  feet  6  inches  lu  width  for  all 
such  distance,  except  that  a  chimney  breast  4  feet  wide  extends  into  it 
from  the  side  wall  1  foot 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Frieda  Umberg  against  Morris  Neinken  and  another. 

From  a  judgment  for  plaintiff,  entered  on  a  decisiOT  after  a  trial  with- 
out a  jury,  defendants  appeal.  Reversed,  and  new  trial  ordered. 

The  action  was  by  the  reodee  to  recover  the  sum  paid  by  her  to  the  ven- 
dors on  a  contract  for  the  purchase  of  real  estata 
The  contract  contained  the  following  clause: 

"It  Is  expressly  agreed  by  the  sellers,  that  th^  will  make  the  following 
alterations  to  the  witliln  premises)  prior  to  the  taking  of  title,  to  wit: 

"To  rip  out  a  part  of  the  kitchen  of  the  ground  floor  apartment,  end  there- 
by extend  the  passage  way  of  the  present  hall  on  the  ground  floor,  to  the  end 
of  the  front  building,  leading  towards  the  ^itrance  of  the  yard  through  said 
hall ;  to  plaster,  paper  and  paint  every  part  that  will  be  ripped  out  in  making 
said  alteration;  to  readjust  the  range  In  the  kitchen  where  such  repair  wUl  l»e 
made,  and  to  reconnect  any  fixtures  that  will  thereby  be  removed,  and  other- 
wise complete  same  In  every  respect" 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 
Jacob  W.  Kahn,  for  appellants. 
Henry  Hetkin,  for  respondent 

GAYNOR,  J.  The  plaintiff  refused  to  take  title  on  the  grounds  (1) 
that  thie  defendant  made  the  alteration  he  was  required  to  make  by 
the  contract  without  first  filing  the  plans  and  specifications  dierefor 
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with  the  tenement  house  department  of  the  dty  of  New  York,  and 
getting  the  approval  thereof  by  such  department,  as  required  by  sec- 
tion 121  of  the  tenement  house  act  (Laws  1901,  p.  915,  c.  334) ;  and 
(2)  that  said  alteration  was  not  made  in  accordance  with  the  require- 
ments of  section  20  of  the  said  act.  If  the  second  objection  be  not 
true,  the  first  is  not  good,  for  if  the  work  was  done  in  the  way  re- 
quired by  the  said  act,  the  failure  to  have  the  plans  and  specifications 
for  it  filed  and  approved  in  advance  wotUd  be  unsubstantial. 

It  is  the  following  provision  of  section  SO  which  is  claimed  not  to 
have  been  complied  with  in  the  manner  of  doing  the  work,  viz. : 

"Every  entnmce  hall  In  a  tenemrat  house  ha«after  erected  shall  be  at 
least  S  feet  6  Inches  wide  In  tbe  clear,  from  the  entrance  np  to  and  Including 
tin  Btalr  enclosnr^  and  b^ond  this  point  at  leaet  three  feet  wide  In  the  clear." 

The  house  was  60  feet  deep.  The  hall,  which  was  along  the  side 
wall,  was  45  feet  deep  and  5  feet  7  inches  wide.  The  rear  end  of  it 
Tan  up  against  the  kitchen,  which  extended  over  to  the  side  wall.  The 
agreement  in  the  contract  was  to  rip  out  that  side  of  the  kitchen  and 
extend  the  hall  all  the  way  to  the  rear  of  the  building  so  as  to  have 
■entrance  to  the  back  yard.  If  this  rear  hall  is  an  "entrance  hall,"  or 
part  of  the  "entrance  hall,"  i.  e.,  the  front  "entrance  hall,"  referred  to 
by  section  20,  which  is  now  said,  it  was  built  in  compliance  with  section 
20.  The  objection  is  that  it  is  not  three  feet  wide  as  required  by  the 
said  section.  It  is  in  fact  3  feet  6  inches  wide  for  its  whole  length  of 
15  feet,  except  that  a  chimney  breast  about  4  feet  wide,  or  the  sides 
thereof,  extends  into  it  from  the  side  wall  between  11  and  12  inches. 
The  act  does  not  intend  that  halls  may  not  have  mantels  or  diimneys, 
or  the  like,  of  the  ordinary  kind,  in  them.  They  of  course  might  be 
so  long  and  wide,  and  take  up  so  large  a  proportion  of  the  length 
and  width  of  the  hall,  that  the  hall  as  a  whole  could  not  be  said  to  be 
three  feet  wide,  but  that  is  not  the  case  here.  It  is  wider  than  that, 
with  the  minor  exception  of  the  chimney. 

The  judgment  should  be  reversed. 

Judgment  and  order  of  the  Comity  Court  of  Kings  couaty  rerersed,  and  new 
trial  ordered ;  coets  to  abide  the  evoit^  All  ccmcor. 


028  App.  Div.  ICS.) 

In  re  BOABD  OF  RAPID  TRANSIT  OOM'RS. 

<Supreme  Court,  Appellate  Olvtolon,  Second  Department   October  16,  1908.) 

1.  STiTUTES-COWSTBUCWION— LEOISI^TIVB  IHTBHT.  _^  u 

A  thing  within  the  Intention  ci  a  statute  Is  within  the  statute  though 
literal  constractl<m  exdudea  It 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  toL  44,  Statutes,  |  261.1 

2.  STBEBT  RaILBOADS— MuMIdPAL  COEPOBATIONB— POWMIS— COHBTBUOTION  OF 

Laws  1894,  p.  1873,  c.  752,  amending  the  rapid  transit  act  of  1891 
(LawB  1891,  p.  3,  c.  4),  authorizing  New  York  City  to  construct  a  sub- 
way did  not  enlarge  the  city's  governmental  functions  but  merely  Invested 
It  with  the  powers  and  franchises  It  unsuccessfully  attempted  to  sell  un- 
der the  act  of  1891,  and  made  it  a  railroad  corporation  for  the  purposes  ot 
oonstnwtlnfc  the  subway,  with  no  more  rights  in  the  highways  and  pub- 
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lie  places  of  the  city  than  wotild  belong  to  any  other  corporation,  and 
with  no  other  or  higher  right  to  take  private  proper^  than  would  be- 
long to  an  ordinary  railroad  corporatltnL 

8.  EhINEKT  DOHAXir— OOHFEITBATION— AFFBOFBIATIOar  TO  Addhiohal  Usb— 

Stbebts— Bailboad  Riqhtb  of  Wat. 

RaUroads,  surface  or  general,  constitute  an  added  burden  npcn  the 
streets  of  a  municipality,  which  the  owners  of  the  fee  can  prevent  1^  In- 
junction unUl  compensated  for  the  taking  of  their  property. 


[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  18,  Eminent  Domain, 

H  305-Sll.] 


4.  Same— Statutes — Constbuotion— Presuicptioks. 

In  construing  Rapid  Transit  Act  1804  (Laws  1894,  p.  1886.  C.  752)  | 
39,  as  amended  by  Laws  1001,  p.  1423,  c.  687,  S  1,  to  determine  whether 
New  York  City  Is  liable  to  abutters  for  damages  through  the  constmc- 
tton  of  subways  under  streets,  where  the  fee  is  not  in  the  city,  the  L^is- 
lature  is  to  be  presumed  to  hare  known  the  law  and  the  right  of  the  own- 
ers of  tlie  fee  to  compensation  for  extra  burdens  placed  upon  It 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  18,  Eminent  Do- 
main, a  304-314.] 

Sb  Municipal  Corpoeatioks—Stbbets— Nature. 

Streets  are  part  of  the  highway  system  of  the  state,  Yept  open  for  the 
benefit  of  the  state  and  not  the  municipality ;  the  municipality  being  an 
agent  of  the  state  respecting  tiiem. 

6.  Eminent  Domain— Compensation— AFPBOPBiATion  to  Additional  Ust— 

SraEETfl— Rights  of  ABUTTsnii. 

As  to  matters  which  abutters  have  reasonable  opportunity  to  foresee 
will  be  done  In  legitimate  use  of  streets  for  public  purposes,  no  liability 
for  consequential  damages,  not  due  to  n^Ugence,  is  Incurred  by  a  munic- 
ipality acting  within  statutory  authority.;  but  the  rule  is  otherwise  as  to 
unforeseen  burdens  upon  the  street,  wUch  the  couHs  have  held  not  In- 
volved in  the  original  taking. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  18,  Eminent  Domain* 
{8  304-314-1 

7.  Same— Legislative  Power. 

The  Legislature  cannot  constitutionally  authorize  a  municipally,  In 
conducting  a  business  enterprise,  to  appropriate  private  pnq»erty  rlf^ts 
in  streets  without  payment  of  Just  compensation. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  18,  Emhient  Domain, 
»  304-314.1 

8.  Constitutional  Law  — Determination  of  CoNSTmrnoKAL  QussTions  — 

Statutes—Constbuotion- Pbesumptions. 

statutes  are  presumed  to  be  constitutional,  It  being  assumed  that  the 
Legislature  intended  to  act  within  its  limitations;  and  where  one  of 
two  constructlrais,  each  equally  reasonably  will  render  an  act  valid,  it 
should  be  adopted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  lo,  Oonstitntlattal 
Law,  I  4&] 

9.  Eminent  Domain  —  Compensation  —  Afpbopbiation  to  Assitionu.  Use- 

Streets— Undergbound  Railroad— Riobtb  of  Landowners. 

Rapid  Transit  Act  ISM  (Laws  1894,  p.  1886,  c.  752)  §  80,  as  amended 
by  Laws  lOOi;  p.  1423,  c.  587,  S  1,  authorizing  New  York  City  to  condemn 
"roHl  estate  and  any  rights,  terms  and  Interest  therein,  any  and  all 
rights,  prlvU^es,  franchises  and  easements,  whether  of  owners  or  abut- 
ters or  others  to  Interfere  with  the  construction  or  operation  of  an  un- 
derground railroad,  authorizes  compensation  for  all  property  taken  for 
purpose  of  the  road,  and  contemplates  the  taking  of  the  property  rights 
remaining  In  the  owners  of  the  fee  <^  a  street  as  well  as  those  abutting 
upon  the  same,  where  the  fee  is  in  third  persons. 


[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  18,  Eminent  Domain, 
H  a(»4-814.3 
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la  Same. 


Under  Rapid  Transit  Act  1894  (Laws  1804,  p.  1886,  c.  752)  S  39.  as 
amended  by  Lawa  1901,  p.  1423.  c.  587,  §  1,  authorizing  New  York  City  to 
condemn  property  for  underground  railroad  purposes,  and  section  47, 
amended  by  Laws  1895,  p.  912.  c.  S19,  S  20,  providing  that  title  to  con- 
donned  property  diaU  vest  upon  the  filing  of  the  oaths  ot  the  commls- 
Bloners  of  appraisal,  title  does  not  reet,  bo  aa  to  defeat  tiie  city's  Uablltty 
for  damages  accruing  to  property  after  that  date. 

11.  Saks— filBABUBE  or  Daicaqes— Genebai.  Bui.e8. 

The  mlee  as  to  the  measure  of  damages  for  taking  of  or  Injury  to 
land  Is  the  sam^  whetbw  arising  In  equitable  actions  or  In  condemnation 
proceedings. 

12,  Save— UnDEBOBOUND  Bailboad  is  Stbeet— HEAatrsE  or  Dauaoks  to  Fee. 

Under  the  rapid  transit  act  of  1891  (Laws  1891.  p.  3,  c.  4),  as  amended 
by  Laws  1894.  p.  1873.  c.  752,  and  1901,  p.  1423,  c.  5S7.  authorizing  New 
York  City  to  condemn  property  for  underground  railroad  punmses,  the 
measure  of  damages  to  the  owner  of  the  fee  of  a  street  in  which  the  road 
Is  conatmcted  is  the  full  value  of  the  property  actually  taken,  without 
deduction,  and  Just  compensation  for  injury  to  the  remainder,  considering 
the  market  value  of  the  property  before  and  after  the  taking. 


[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  18,  Eminent  Domain, 
8S  371-377.] 


Where  the  fee  In  a  New  York  City  street  Is  in  a  third  person,  an  abut- 
ter must  be  deemed  to  have  had  an  easement  or  right  of  subjacent  sup- 
port for  Ills  premises,  whldi  the  city  could  not  take  away  without  Just 
compensathm  in  constmctlng  an  underground  railroad  under  the  rapid 
transit  act  of  1891  (Laws  1891,  ik  8,  C.  ^,  as  amended  by  Laws  1894,  p. 
1ST3,  c.  7S2. 

[Ed.  Note. — VoT  cases  In  point,  see  Cent.  Dig.  vol.  18,  Easements,  |  222.] 

14.  Sa»— PUKPOBE  or  COITDBHNATION— MaTEBIALITT. 

In  Condenmatlon  proceedings,  the  purposes  for  which  the  property  Is 
to  be  used  may  be  considered  In  determining  whether  proper^  not  taken 
Is  damaged  by  the  taking. 

19.  Sahs— BuacEifra  or  Damage. 

In  a  inoceedlng  under  the  rapid  transit  act  of  1891  (Laws  1891,  p.  8. 
c  4),  as  amended  by  Laws  1894,  p.  1873.  c.  752,  to  condemn  property  for 
undftrground  railroad  purposes,  the  commissioners  of  appraisal  were 
bound  to  consider  everything  that.  If  known  to  a  proposed  purchaser  when 
title  vested  in  the  city,  would  tend  to  Increase  or  diminish  the  market 
value  of  premises  remaining  after  the  taking. 


In  a  proceeding  under  the  rapid  transit  act  of  1891  (Laws  1891,  p.  3, 
c.  4),  as  amended  by  Laws  1894,  p  1873,  c.  752,  to  condemn  property  for 
underground  railroad  purposes,  abutters  evicted  from  their  homes  by 
undermining  of  foundations,  et&,  are  entitled  to  have  the  fact  that  the 
premises  were  rendered  untenantable  tor  a  long  time  considered  In  an 
assessment  of  their  danu^es ;  the  measure  not  being  the  cost  of  restoring 
the  buildings. 


While  damages  bifllcted  upon  abutters  in  the  performance  of  a  public 
work,  reasonably  and  properly  conducted,  are  damnum  absque  Injuria, 
where  a  railroad  corporation  enters  a  street  and  sinks  great  shafts  In 
carrying  on  the  construction  work,  the  fact  may  be  considered  In  de- 
termining what  the  market  value  of  abutting  premises  would  be  if  the 
condition  were  known  to  be  involved  In  the  taking  of  the  property  of  the 
owners  of  the  fee. 

18.  SaUE— JUBISDICTION  OF  ComlSSIOKEBS. 

In  a  proceeding  under  the  rapid  transit  act  of  1891  (Laws  1891.  p.  3, 
c.  4),  as  amended  by  Laws  1894,  p.  1873,  c.  752,  to  coudemn  property  for 


18.  Same. 


16.  Saue. 


17.  Same. 
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underground  railroad  purposes,  the  commissioners  of  appraisal  bare  Ju- 
risdiction of  every  fact  growing  out  of  the  construction  and  operation  of 
the  road  without  negligence,  so  far  as  such  facts  affect  the  market  value 
of  the  property. 

19.  Evidence— JuDioiAi.  Notiob— Populatiow. 

The  Appellate  Dtvision  takes  Judicial  notice  that  New  York  Cltj  <■ 
the  only  dty  in  the  state  having  more  than  1,000,000  population. 

20.  BUINENT  DOKAIN— GONDEMITATIOIT  PBOCEBDINaS— EXTBA  AlXOWANCBB. 

The  rapid  transit  act  of  1891  (Laws  1891,  p^  8,  c.  4),  as  amended  by 
Laws  1894.  p.  1878,  c.  762,  authorizing  dtlM  of  more  than  1,000;000  in- 
habitants to  take  property  for  public  purposes,  etc.,  is  an  act  authorizing 
the  acquisition  of  property  for  any  public  purpose  in  New  York  Clt;, 
within  S  Lews  1001,  p.  42S,  c.  466.  i  998,  as  amended  by  Laws  19M,  p. 
1885,  c.  736,  S  1,  permitting  additional  allowances  in  proceedings  under 
such  acts. 

21.  Same— Counsel  Fees. 

Rapid  Transit  Act  1894  (Laws  1894,  p.  1896,  c.  752)  S  62,  expressly  au- 
thorizes the  allowance  of  counsel  fees  In  proceedings  to  condemn  land  un- 
der the  act 

[Ed.  Nole.— For  cases  In  point,  see  Oent.  Dig.  vol.  18,  Ekulnent  Domain, 
1692.] 

■  22.  EinNENT  Domain— "Just  Compensation." 

The  term  "Just  compensation,"  as  used  In  connection  with  the  taking  of 
property  for  public  use,  involves  placing  the  property  owner  in  the  same 
position  financially  that  he  would  have  been  in  U  his  pnqterty  had  not 
been  taken  <m  a  given  date. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  18,  Eminent  Domain, 
1  825. 

For  other  deflnltlons,  see  Words  and  Phrases,  vol.  4,  pp.  8887-3902.] 
Appeal  from  Special  Term,  Kings  County. 

Application  by  Seth  Low  and  others,  board  of  rapid  transit  rail- 
road commissioners,  etc.,  for  the  appointment  of  commissioners  of 
appraisal  relative  to  acquiring  a  right  of  way  under  certain  streets. 
From  an  appraisal  and  report  of  commissioners  of  appraisal,  and 
from  an  order  confirming  such  report,  and  orders  denying  costs  and 
allowances,  the  city  of  New  York  appeals,  and  others  file  cross-a{>- 
peals.   Reversed  and  remanded. 

Argued  before  WOODWARD,  JENKS.  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

Theodore  Connoly  (Royal  E.  T.  Riggs  and  Joel  J.  Squier,  on  the 
brief),  for  board  of  rapid  transit  railroad  commissioners, 
John  A.  Garver,  for  Mynderse  and  Notman  estates. 
Charles  W.  West,  for  Abbott*s  executrix. 
Cieorge  W.  Wingate,  for  commissioners  of  appraisal. 

WOODWARD,  J.  The  proceeding  here  under  review  was  insti- 
tuted in  January,  1903,  by  the  rapid  transit  commissioners  appointed 
under  the  provisions  of  chapter  4,  p.  3,  of  the  Laws  of  1891,  as 
amended  by  chapter  752,  p.  1873,  of  the  Laws  of  1894,  for  the  "pur- 
pose of  performing  the  duties  relative  to  the  premises  which  are  re- 
q^uired  to  be  performed  by  such  commissioners  in  and  by  the  provi- 
sions of  such  acts  of  the  Legislature,"  and  which  had  for  its  object 
the  compensating  of  those  who  had  prc^erty  interests  in  Joralemon 
street,  in  the  borough  of  Brooklyn,  as  defined  by  section  89  of  ^e 
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rapid  transit  act  (Laws  1894,  p.  X886,  c.  752).  There  was  no  oppo- 
sition to  the  application,  and  vie  order  appointing  the  commissioners 
of  appraisal  was  therefore  entered.  By  the  report  of  the  commis- 
sioners filed  in  December,  1905,  an  award  was  made  to  Jc^n  Notman 
and  Wilhehnus  Mynderse,  as  well  as  to  George  B.  Abbott.  Mr.  Not- 
man owned  property  on  the  south  side  of  Joralemon  street,  between 
Sidney  Place  and  Clinton  street,  his  title  running  to  the  soutiierly  line 
of  the  street,  the  fee  of  the  street  itself  being,  not  in  the  city  of  New 
York,  as  is  the  case  in  the  borough  of  Manhattan  generally,  but  in 
unknown  owners;  while  Messrs.  Abbott  and  Mynderse  owned  prop- 
erty on  the  same  side  of  the  street,  between  Garden  Place  and  Henry 
street,  their  title  extending  to  the  center  of  the  street.  The  commis- 
sioners have  awarded  as  damages  to  Mr,  Mynderse  $15,000,  to  Judge 
Abbott  $6,000,  and  to  Mr.  Notman  $13,000.  Mr.  Notman  does  not 
appeal  from  the  award,  or  from  the  order  confirming  the  same,  ex- 
cept as  to  the  denial  of  the  motion  of  the  claimants  for  taxable  costs 
and  counsel  fees,  Messrs.  Abbott  and  Mynderse  appeal  from  the 
award  and  from  the  order  confirming  the  same  in  all  respects,  on  the 
ground  of  the  insufficiency  of  the  awards,  it  being  claimed  that  the 
commissioners  adopted  a  wrong  measure  of  damages;  while  the 
cit^  of  New  York  appeals  from  the  several  awards  on  the  theory  that 
it  IS  not  liable  to  abutting  owners  for  consequential  damages  resulting 
to  the  premises  of  the  claimants  by  reason  of  the  construction  of  the 
ramd  transit  subway  under  Joralemon  street. 

The  principal  questions  to  be  determined  upon  this  appeal,  aside 
from  the  questicm  of  costs,  are,  first,  whether  the  city  of  New  York 
is  liable  to  abutting  owners,  where  the  fee  is  not  in  the  city,  for  the 
damages  resulting  to  property  through  the  proper  construction  of 
subways  under  the  streets;  and,  second,  if  it  is  liable,  whether  the 
proper  measure  of  damages  has  been  applied.  It  must  be  admitted 
that  the  provisions  of  section  39  of  the  rapid  transit  act,  under  whicli 
this  proceeding  was  instituted,  are  not  entirely  clear  upon  the  ques- 
tion, and  yet  -we  are  persuaded  that  a  fair  reading  of  the  entire  enact- 
ment, having  in  mind  the  purposes  to  be  accomplished  and  the  natural 
rights  of  individuals  to  be  secure  in  their  lives  and  property,  will  dis- 
ease a  purpose  on  the  part  of  the  Legislature,  in  providing  for  a 
great  public  need,  to  distribute  the  burden  equitably,  and  not  to  im- 
pose upon  those  who  happen  to  be  along  the  line  of  the  subways. 
The  constitutionality  of  tMs  act  was  challenged  on  the  ground  that 
it  did  not  provide  for  the  compensation  of  abutting  property  owners, 
and  an  injunction  restraining  the  contractors  from  constructing  the 
subway  in  the  borough  of  Manhattan  was  denied,  in  March  v.  City 
of  New  York,  69  App.  Div.  1,  74  N.  Y.  Supp.  630,  1151;  it  being 
held,  upon  the  authority  of  Radcliff's  Ex'rs  v.  Mayor,  4  N.  Y.  195, 
53  Am.  Dec.  357,  that,  as  the  fee  of  the  street  was  in  the  city  of  New 
York,  the  plaintiff  had  no  right  to  lateral  or  subjacent  support  for 
his  buildings,  located  upon  his  lands  abutting  on  the  street  This 
case  is  not  controlling  here,  for  the  reason  that  a  different  state  of 
facts  exists.  The  city  is  not  the  owner  of  the  fee  of  Joralemon  street. 
But,  even  if  the  city  did  own  the  street,  we  should  still  be  free  to 
examine  and  decide  the  questions  here  presented,  for  the  case  did 
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not  necessarily  decide  that  the  statute  did  not  provide  for  compensa- 
tion. It  merely  refused  an  injunction  pendente  lite,  overruling  the 
plaintiff's  contension  that  the  statute  was  unconstitutional  b^usc 
of  its  failure  to  provide  for  compensation.  If  the  statute  docs,  in 
fact,  provide  for  compensation,  then  there  can  be  no  question  of  its 
constitutionality  in  this  respect,  and  the  very  fact  that  it  does  provide 
for  the  determination  of  the  property  rights  involved  indicates  an 
intention  at  least  to  keep  within  the  constitutional  limitations,  and  a 
thing  within  the  intention  of  a  statute  is  within  the  statute,  even  though 
an  exact  literal  construction  would  exclude  it.  Riggs  v.  Palmer,  IIJ 
N.  Y.  606,  609,  22  N.  E.  188,  5  L.  R.  A.  340,  12  Am.  St.  Rep.  819. 

The  rapid  transit  act  of  1891  did  not  contemplate  the  constnicti  -n 
or  operation  of  underground  railroads  by  the  municipality.  It  was  de- 
signed to  provide  for  the  construction  of  subways  through  railroa.i 
corporations  then  existing,  or  to  be  incorporated.  The  routes  anii 
plans  were  to  be  devised  by  the  rapid  transit  commissioners,  and 
then  the  franchise  was  to  be  sold  to  a  railroad  corporation ;  but  the 
project  involved  the  expenditure  of  so  large  a  sum  of  money  that  ao 
private  corporation  could  be  found  to  undertake  the  task.  Acconl- 
ingly  in  1894  the  statute  was  amended  (chapter  752,  p.  1873,  Laws 
of  1894)  so  as  to  provide  for  the  construction  of  the  subway  bv  the 
municipality.  Sun  Pub.  Ass'n  v.  Mayor,  152  N.  Y.  257,  273,  46  N. 
E.  499,  501,  37  L.  R.  A.  788.  "There  had  been,  at  that  time,  no  at- 
tempt on  the  part  of  municipalities  to  construct  their  own  railroads. 
Such  a  project  had  not  been  publicly  promulgated,  discussed,  or  con- 
templated," say  the  court  in  discussing  the  constitutional  amendments 
of  1874,  in  the  case  last  above  cited ;  and  it  may  be  safely  asserted 
that  at  the  time  the  adoption  of  the  rapid  transit  act  of  1891  do 
one  contemplated  the  municipal  ownership  of  railroads  as  a  part  ot 
municipal  government.  Indeed,  the  effect  of  the  statute  of  1S94. 
while  reluctantly  held  to  be  "a  city  purpose"  as  that  term  was  use.i 
in  the  Constitution,  was  not  held  to  be  a  municipal  or  political  pur- 
pose; a  matter  falling  within  the  governmental  functions  of  the  mu- 
nicipality. The  governmental  powers  of  the  municipality  were  no! 
enlarged.  It.  was  merely  invested  with  the  powers  and  franchises 
which  it  had  been  unable  to  sell  to  a  quasi  public  corporatira,  ju«t 
as  it  might  have  been  invested  with  the  powers  and  franchises  of 
a  water  company.  The  city,  as  a  public  corporation,  or  distinct  po- 
litical entity,  was  endowed  by  the  Legislature  with  the  same  pow- 
ers and  privileges  which  it  had  sought  to  confer  upon  a  railroa '. 
corporation,  and  it  thus  became  charged  with  the  same  duties  and 
obligations  which  would  have  been  assumed  by  a  railroad  corpora- 
tion in  accepting  the  franchise;  For  all  the  purposes  of  the  constixc- 
tion  of  this  underground  railroad  it  became  a  railroad  corporation, 
having  no  more  rights  in  the  highways  and  public  places  of  the 
city  than  would  belong  to  any  other  corporation,  and  with  no  oth- 
er or  higher  right  to  take  private  property  than  would  belong  » 
an  ordinary  railroad  corporation.  "In  its  governmental  or  public 
character,"  says  Dillon's  Municipal  C!orporations,  §  66,  "the  corpora- 
tion is  made,  by  the  state,  one  of  its  instruments,  or  the  local  de- 
positary of  certain  limited  and  prescribed  political  powers,  to  be  ex* 
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ercised  for  the  public  good  on  behalf  of  the  state  rather  than  for 
itself.  *  *  *  Over  all  its  civil,  political,  or  governmental  pow- 
ers, the  authority  of  the  Legislature  is,  in  the  nature  of  things,  su- 
preme and  without  limitation)  unless  the  limitation  is  found  in  the 
Constitution  of  the  particular  state.  But '  in  its  proprietary  or  pri- 
vate character,  the  theory  is  that  the  powers  are  supposed  not  to  be 
conferred,  primarily  or  chiefly,  from  considerations  connected  with 
the  government  of  the  state  at  large,  but  for  the  private  advantage 
of  the  compact  commimity  which  is  incorporated  as  a  distinct  legal 
personality  or  corporate  individual;  and  as  to  such  powers,  and  to 
property  acquired  thereunder,  and  contracts  made  with  reference 
thereto,  the  corporation  is  to  be  regarded  quoad  hoc  as  a  private  cor- 
poration, or  at  least  not  public  in  the  sense  that  the  power  of  the  l>g- 
islature  over  it  or  the  rights  represented  by  it,  is  omnipotent."  See 
Conrad  v.  Trustees  of  Ithaca,  16  N.  Y.  158 ;  Missano  v.  Mayor,  160 
X.  Y.  123,  127,  54  N.  E.  744.  ' 

Considering  the  city  of  New  York  in  its  capacity  of  a  railroad  cor- 
poration, not  the  owner  of  the  fee  of  Joralemon  street  in  the  bor- 
ough of  Brooklyn,  it  is  to  be  observed  that  it  has  been  determined  by 
a  lon^  line  of  adjudications  that  railroads,  both  surface  and  general, 
constitute  an  added  burden  upon  the  streets  of  a  municipality,  which 
the  owners  of  the  fee  have  a  right  to  prevent  by  injunction  until 
they  are  compensated  for  the  taking  of  their  property.  Peck  v. 
Schenectady  Ry.  Co.,  170  N.  Y.  298,  301,  63  N.  E.  357,  and  au- 
thorities cited.  The  Legislature  is  to  be  presumed  to  have  known 
the  law — to  have  known  of  the  right  of  the  owners  of  the  fee  in  a 
street  to  compensation  for  extra  burdens  placed  upon  the  same ;  and 
it  cannot  be  that  it  was  ever  contemplated  on  the  part  of  an  abutting 
owner,  in  surrendering  the  easement  of  a  street  to  the  public,  that  he 
was  giving  the  right  to  undermine  his  premises  and  to  destroy  his 
premises  in  the  manner  which  is  concededly  done  in  the  construction 
of  the  subway  now  under  consideration.  It  is  true,  in  the  case  of 
Radcliff's  Executors,  supra,  and  those  which  have  followed  it,  it 
has  been  held  that  a  municipal  corporation,  in  grading  and  working 
the  streets,  was  not  liable  for  consequential  damages,  due  to  the  fact 
that  the  abutting  lands  were  deprived  of  lateral  support;  but  in  the 
leading  case  it  was  pointed  out  that  the  "defendants  are  a  public  cor- 
poration, and  the  act  in  question  was  done  for  the  benefit  of  the  pub- 
lic, and  under  ample  authority,  if  the  Legislature  had  power  to  grant 
the  authority,  without  providing  for  the  payment  of  such  consequen- 
tial damages  as  have  fallen  upon  the  testator."  The  streets  of  a  city 
are  a  part  of  the  highway  system  of  the  state.  They  are  kept  open 
for  the  benefit,  not  of  the  city,  but  of  tiie  state,  the  municipality  be- 
ing an  agent  of  the  state  for  this  purpose,  and,  as  pointed  out  in 
the  leading  case,  "when  men  buy  and  build  in  cities  and  villages, 
they  usually  take  into  consideration  all  those  things  which  are  likely 
to  affect  tfie  value  of  their  property,  and  particularly  what  will 
probably  be  done  by  way  of  opening  and  grading  streets  and  avenues." 
Page  207  of  4  N,  Y.  (53  Am.  Dec.  357).  There  can  be  no  doubt 
that  as  to  all  matters  which  abutting  owners  have  a  reasonable  oppor- 
112KT.8.— 40 
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tunity  to  antidpate  will  be  done  in  the  Intimate  use  of  streets  for 
public  purposes  no  liability  for  consequential  damages,  not  due  to 
negligence,  will  be  incurred  by  the  municipality  in  carrying  out  that 
which  the  Legislature  has  authorized;  .but  when  it  comes  to  impos- 
ing upon  the  street  burdens  which  no  one  had  anticipated,  and  which 
the  courts  have  held  were  not  involved  in  the  original  grant  or  tak- 
ing, and  when  these  impositions  are  for  the  purposes  of  the  corpora- 
tion in  its  private  capacity,  a  very  different  situation  is  created. 

The  case  now  before  us  is  not  to  be  distinguished  in  principle  from 
a  case  which  might  involve  the  right  of  the  Brooklyn  He^hts  Rail- 
road Company  to  make  a  similar  subway  in  this  street,  and  it  would 
hardly  be  contended  that  such  a  corporation  could,  under  a  mere 
grant  from  the  city,  step  in  and  undermine  the  houses  of  the  claim- 
ants without  the  payment  of  just  compensation.  In  two  of  the  in- 
stances now  before  us  the  claimants  are  the  owners  of  the  fee  of  the 
street,  while  in  the  third  case  the  title  is  in  third  parties;  and  it  would 
be  strange,  indeed,  if  the  I^egislature  could,  or  would,  authorize  a 
|»ivate  corporation  to  take  the  property  of  individuals  within  the 
streets,  involving  lai^e  consequential  damages  to  property  outside  of 
the  street,  without  the  payment  of  just  compensation.  ^Vhile  the 
doctrine  of  Radcliff's  Executors,  supra,  has  been  criticised,  without 
resulting  in  modification  in  so  far  as  the  question  then  before  the 
court  is  concerned,  there  is  a  very  decided  tendency  on  the  part  of 
the  courts  not  to  extend  the  application,  but  rather  to  enlarge  the 
rights  of  abutting  owners,  even  where  tiiey  do  not  own  the  fee  to 
the  street  or  highway.  This  was  made  manifest  in  the  recent  case 
of  Donahue  v.  Keystone  Gas  Co.,  181  N.  Y.  313,  73  N.  E.  1108,  70 
h.  R.  A.  761,  106  Am.  St  Rep.  549,  where  it  was  held  that  an  abut- 
ting owner,  with  no  title  in  the  fee  of  tiie  street,  had  sudi  an  inter- 
est in  the  shade  trees  in  front  of  his  premises,  in  the  street,  as  to  per- 
mit him  to  maintain  an  action  against  the  gas  company  for  permitting 
the  gas  to  escape  from  their  pipes  and  thus  to  cause  the  trees  to  die. 
In  commenting  upon  the  elevated  railroad  cases,  the  court  say : 

"In  settling  the  law  to  this  extent,  general  expressions  have  been  used  b7 
tbe  court,  indicating  as  Its  opinion  that  these  easements  of  light  air,  and  ac- 
cess are  the  only  rights  which  an  abnttliig  owner  has  In  a  public  street  of 
which  he  owns  no  part  Courta  settle  the  law  by  passing  upon  actual  Qoes- 
tions,  not  bj  adranctng  abstract  theortes,  and  the  words  of  exclusion  should 
be  limited  to  the  facts  of  the  case  In  hand  when  they  were  used,  aa  was  doubt- 
less tbe  Intention.  *  •  •  The  easement  extends  to  all  parts  of  tbe  street 
which  enlarge  the  ubb  and  Increase  the  value  of  the  adjacent  lot.  It  is  not 
limited  to  light  air,  and  access,  but  Includes  all  the  advantages  which  spring 
from  the  situation  of  the  abutter's  land  upon  the  open  ^ce  of  the  street 
These  rights  exist  whether  he  owns  the  fee  of  the  street  or  not  •  •  • 
No  adequate  reason  is  given  for  the  attempt  to  limit  the  easement  to  ll^t 
air.  and  access.  What  distinction  in  prlndj^e  la  there  between  these  beneflts, 
which  are  Incidental  to  a  street  and  any  other  Incidental  advantage  which 
adds  to  the  value  of  abutting  land?  Why  should  the  law  extend  protection  to 
the  one  and  wlttataold  It  from  the  other?" 

In  the  case  now  before  us  it  is  not  necessary  to  hold  that  the  abut- 
ting owners  have  any  easement  in  the  subjacent  support  of  the  land 
in  the  street  because  of  their  mere  position  as  abutting  owners,  for 
they  are  either  the  owners  of  the  fee,  or  the  fee  is  in  a  third  party. 
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which  could  give  the  defendant,  as  a  private  corporation,  no  pow- 
er to  take  the  support  away  from  the  foundations  of  the  claimants* 
premises.  But  it  is  important,  as  bearing  upon  the  probable  inten-  , 
tion  of  the  Legislature,  to  note  what  the  courts  have  said  in  refer- 
ence to  the  rights  of  abutting  owners;  and  in  Kane  v.  N.  Y.  E.  R. 
R.  Co.,  li^  N.  Y.  164,  180,  26  N.  £.  278,  280,  11  I«.  R.  A.  640,  it  was 
said  that: 

"It  in  imdonliteaiT'  tbe  jHeralUng  doctrine  of  Amorlcan  Jarlq^mdenoe  tbat 
the  owner  4^  a  lot  alnittli^  on  a  dly  aUxeet,  tbe  fee  of  whldi  Is  In  the  munlc- 
Ipalttr,  baa,  by  virtue  of  inMMdmily,  special  and  peculiar  ri^ts,  fadlltleB,  and 
franchises  In  ttie  street,  not  common  to  citizens  at  large.  In  tbe  nature  of  ease- 
ments ther^,  oonstltntlng  property,  of  whItA  he  cannot  be  deprived  by  the 
L^ldatore  or  municipality,  or  by  both  combined,  witiiont  cmnpensatlon." 

Surely,  if  he  has  these  rights  in  the  streets  merely  as  an  abutting 
owner,  he  must  have  higher  rights  as  the  owner  of  the  fee ;  and  we 
are  of  the  opinion  that  the  Legislature  has  no  constitutional  right  to 
authorize  a  municipal  corporation  to  engage  in  a  business  enterprise, 
and  to  appropriate  the  rights  of  property  owners  in  the  streets,  with- 
out the  payment  of  just  compensaticm. 

The  rule  is  well  settled  tiiat  statutes  are  presumed  to  be  constitu- 
tional, that  the  Legislature  has  intended  to  act  within  its  limitations, 
and  that  where  one  of  two  constructions,  each  equally  reasonable,  will 
render  the  enactment  valid,  the  construction  in  harmony  with  the  Con- 
stitution is  to  be  given  the  preference.  People  ex  rel.  Sinkler  v.  Terrv, 
108  N.  Y.  1,  7,  14  N.  E.  816.  Section  39  of  the  rapid  transit  act 
(I^ws  1894,  p.  1886,  c.  752),  as  amended  in  1901  (section  1,  c.  687, 
p.  1423,  Laws  of  1901),  was  in  effect  when  this  proceeding  was  in- 
stituted, and  this  section  provided  as  follows : 

"Sec.  S9.  For  tbe  porpose  ot  constructliig  or  operating  any  road  for  tbe  con- 
stnuitlon  or  operation  of  which  a  contract  shall  have  been  made  by  the  board 
of  rapid  transit  railroad  commissioners,  inclodli^  necessary  stations  and  sta- 
tion approaches,  or  for  the  purpose  of  operating  or  securing  the  operation  of 
the  same  free  of  Interference  and  right  of  Interference  and  of  action  and 
right  of  notion  for  damages  and  otherwise,  whether  by  abutting  owners  or 
others,  or  to  provide,  lay  or  maintain  conduits,  pipes,  ways  or  other  means  for 
the  transmission  of  electricity,  steam,  water,  air  or  other  source  or  means  o( 
power  or  of  signals  or  of  messages  necessary  or  convenient  for  or  In  the  con- 
etmctlon  or  ojwration  of  such  road,  or  for  the  tranqwrtatitHi  of  materials  neo- 
essary  for  sndi  construction  or  operation,  or  to  provide  a  temporary  or  per- 
manent  way  or  course  for  any  such  conduit,  pipe  or  other  means  or  source  of 
transportation,  said  board  for  and  In  behalf  of  said  city  may  acquire,  by  con- 
veyance or  grant  to  said  city  to  be  delivered  to  the  said  board  and  to  con- 
tain such  terms,  conditions,  provisos  and  limitations  as  the  said  board  shall 
deem  proper,  or  by  condemnation  or  other  legal  or  other  proceedings,  as  in  this 
act  provided,  any  real  estate  and  any  rights,  terms  and  interest  therein,  any 
and  aU  rights,  privileges,  franchises  and  easemmts,  wheth»  ttf  owners  or 
abntters,  or  others,  to  interfere  with  tiie  construction  or  operation  of  sacb 
road  or  to  recover  damages  therefor,  which,  In  the  opinion  of  the  board.  It 
shall  be  necessary  to  acquire  or  extinguish  for  tbe  purpose  of  constructing  and 
operating  such  road  free  of  interference  or  right  of  Interference.  The  word 
'property'  faereinaftffl-  used  shall  be  deemed  to  Include  any  such  real  estate, 
and  any  ri^ts,  terms  and  Interwt  therein,  and  any  such  rights,  privUeges, 
frandiises  and  easemraitB,  whether  of  owners,  abutting  owners,  or  others.** 

This  act,  intended  as  it  was  to  deal  with  underground  railroads, 
is  not  to  be  understood  as  referring  to  the  easements  of  light,  air,  and 
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access.  It  is  dealing  with  "any  real  estate  and  any  rights,  terms  and 
interest  therein,  any  and  all  rights,  privileges,  franchises  and  ease- 
ments, whether  of  owners  or  abutters,  or  others."  Certainly  land  in 
a  highway  is  real  estate,  and  there  is  a  recognition,  not  only  of  the 
rights  of  owners,  but  of  abutters,  and  a  provision  to  enable  the  city, 
in- its  capacity  of  a  private  corporation  for  the  construction  and  opera- 
tion of  a  railroad,  to  purchase,  condemn,  or  otherwise  possess  itself 
of  all  of  these  rights,  interests,  franchises,  etc. ;  subsequent  sections 
of  the  act  providing  in  detail  for  the  taking  of  the  property.  If 
the  terms  of  this  act  are  not  broad  enough  to  provide  for  the  com- 
pensation for  all  property  to  be  taken  for  the  purposes  of  this  rail- 
road, what  would  be  necessary  to  accomplish  this  purpose?  We  are 
of  the  (^)inion  that  the  statute  does  contemplate  the  taking  of  the 
property  rights  remaining  in  the  owners  of  the  fee  of  the  street, 
as  well  as  those  abutting  upon  the  same,  where  the  fee  is  in  third 
parties  (this  evidently  being  the  ^instruction  put  upon  the  act  by 
the  commissioners  of  appraisal  in  their  award  to  Mr,  Notman),  in 
so  far  as  such  taking  is  necessary  to  the  construction  and  operation  of 
the  railroad,  and  that  the  contention  of  the  city  that  title  vested  in 
the  ciQr  of  New  York  upon  the  filing  of  the  oaths  of  the  commis- 
sioners of  appraisal  as  provided  in  sections  46  and  47  of  the  act, 
and  that  no  damages  accruing  to  the  property  of  the  claimants  aft- 
er than  date  could  be  taken  into  consideration  in  making  the  awards, 
is  without  substantial  foundation.  It  is  true  that  it  is  provided  in 
section  47,  as  amended  by  Laws  1895,  p.  912,  c  519,  §  20,  that  the 
title  shall  vest  upon  the  filing  of  the  oaths;  but  there  is  no  sug- 
gestion in  the  act  that  the  rights  of  the  parties  are  to  be  determined 
entirely  by  the  condition  of  the  property  as  it  exists  at  that  par- 
ticular moment,  without  regard  to  the  purposes  for  which  the  prop- 
erty is  taken.  The  act  provides  that  "on  such  filing  of  the  said  oath 
the  said  city  shall  be  and  become  forthwith  liable  to  the  respective 
owners  of  the  several  parcels  of  pr(^erty  and  the  several  rights,  terms, 
franchises,  easements  and  privileges  appertaining  thereto,  and  of  the 
said  rights,  franchises,  easements  and  privileges  acquired  as  afore- 
said, for  the  true  and  respective  values  thereof" — such  values  to  be 
determined  by  the  commissioners  in  the  manner  recognized  by  law, 
of  course,  in  condemnation  proceedings.  This  is  the  true  reading  of 
die  statute,  and  the  only  one  consistent  with  the  rights  of  all  parties ; 
this  view  being  supported  by  the  proviso  at  the  close  of  section  47, 
that: 

"No  action  flhall  be  brought  to  recorer  the  amount  ot  mch  value  or  Interest 
unlees  within  eighteen  months  after  the  filing  of  such  oath,  a  report  shall  not 
have  been  duly  made  by  commissioners  of  appraisal  as  herein  proTlded*  or 
such  report  shall  not  have  been  confirmed  by  the  Supreme  Oourt  as  herein 
provided,  so  that  the  said  city  shall  be  liable  to  forthwith  pay  the  amount  by 
mdti  report  ascertained  to  be  doe  for  such  value  or  interest" 

The  title  vested  at  a  given  time,  but  the  value  of  the  right  taken 
was  left  open  to  determination,  and  this  was  to  be  reached  in  the 
manner  which  the  rules  of  law  have  prescribed  in  cases  of  this  char- 
acter. 
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What,  then,  is  the  rule  of  damages  which  the  commissioners  of 
appraisal  were  to  apply?  It  is  well  settled,  whether  in  equitable  ac- 
tions or  in  proceedings  for  the  condemnation  of  property  under  the 
power  of  eminent  domain,  the  rule  of  damages  is  die  same.  Bohm  v. 
M.  E.  R.  Co.,  139  N.  Y.  676,  685,  39  N.  E.  803,  14  I,,  R.  A.  344; 
Henderson  v.  N.  Y.  C.  R.  R.  Co.,  78  N.  Y.  433,  433.  In  the  latter 
case,  the  plaintiff  being  the  owner  of  the  fee  in  a  highway,  which  the 
defendant  had  appropriated  to  its  own  use,  the  court  say: 

"If  tbese  questions  had  arisen  upon  proceedings  by  the  defendant  to  acquire 
the  right  which  it  has  unlawfully  taken,  they  would  properly  have  been 
answered  in  favor  of  the  landowner.  He  would  receive  an  award,  flrst,  for 
the  full  value  of  the  land  taken ;  and,  second,  a  fair  and  adequate  compensa- 
tion for  all  the  injury  he  had  sustained  or  would  sustain  hy  the  making  of 
the  railroad  over  or  across  bis  lots.  Kyle  v.  A.  &  Roch.  R.  R.  Co.,  2  Barb. 
Ch.  489.  And  tt  would  have  been  proper  to  ascertain,  and  tor  that  purpose 
determine,  what  effect  the  change  made  by  the  defmdant  in  coDTerting  the 
street  into  a  railroad  track  would  have  upon  the  plalntifTs  land.  In  Troy 
ft  Boston  R  R.  Co.  v.  Lee,  13  Barb.  1^,  the  court,  on  reviewing  a  report  of 
commissioners  under  the  railroad  act,  say:  'The  true  rule,  the  only  rule  which 
will  do  equal  Justice  to  all  parties.  Is  to  determine  what  will  be  the  effect  of 
the  prop(»ed  change  upon  the  market  value  of  the  property.  The  proper  In- 
quiry is,  what  Is  It  now  fairly  worth  In  tbe  market,  and  what  will  It  be  worth 
after  the  improvement  Is  made?*" 

In  Newman  v.  M.  E.  R.  Co.,  118  N.  Y.  618,  633,  23  N.  E.  901,  903, 
7  L.  R.  A.  389,  the  court,  in  discussing  the  principle  upon  which 
compensation  is  to  be  made  .under  the  general  railroad  law,  says  that 
the— 

"owner  Is  to  receive,  first,  tbe  fall  value  of  the  land  taken ;  aittt,  second,  where 
a  part  only  of  the  land  Is  taken,  a  ftilr  and  adequate  compensation  for  all 
Injury  to  tbe  residue  sustained  or  to  be  sustained  by  tbe  constmctlon  and 
operation  of  the  railroad  [oltlug  authorities].  The  first  elwnent  in  the  award," 
continues  tbe  court,  "represents  tbe  compensation  for  land  which  the  railroad 
takes,  and  to  which  it  requires  title.  The  second  element  represents  dam- 
ages which  are  the  result  or  consequences  of  tbe  construction  of  the  road  upon 
property  not  taken,  and  which  the  owner  still  retains.  Such  damages  are 
wholly  consequential,  and  to  ascertain  them  necessarily  involves  an  Inquiry  in- 
to tbe  eflTect  of  tbe  road  upon  tbe  property,  and  a  consideration  of  all  the  advan- 
tages and  dieadvantagee  resulting  and  to  result  therefrom.  The  rule  Is  well 
stated  In  Lewis  on  Eminent  Domain,  8  471,  as  follows:  'When  part  of  a  tract  la 
taken,  Just  compensation  would  therefore  consist  of  tbe  value  of  the  part  taken 
and  damages  to  the  remainder,  less  any  special  iMnefits  to  such  remainder  by  rea- 
son of  tbe  taking  and  use  of  tbe  part  for  the  purpose  proposed.*  *  •  •  What- 
ever land  Is  taken  must  be  paid  for  by  tbe  railroad  company  at  Its  full  market 
value,  and  from  such  value  no  deduction  can  be  made,  altbongb  the  remainder 
of  the  landowner's  property  may  be  lai^ly  enhanced  in  value  as  a  result  of  the 
operation  of  the  railroad.  But.  in  considering  the  question  of  damages  to  the 
remainder  of  the  land  not  taken,  the  commissioners  must  consider  the  effect 
of  the  road  upon  tbe  whole  of  that  remainder,  its  advantages  and  disad- 
vantages, benefits  and  injuries,  and,  if  the  result  is  beneficial,  there  is  no 
damage  and  nothing  can  be  awarded.*' 

The  court  then  points  out  that  the  rule  under  the  general  railroad 
law  is  substantially  that  of  the  old  rapid  transit  law,  and  that  it  is 
established  that  abutting  owners  have  a  right  to  the  easement  of  light, 
air,  and  access,  and  continues : 

"The  easemoit  la  the  property  taken  by  tiie  railroad  company.  Bat  In  es- 
timating its  Talne  it  la  Impossible  to  consider  It  as  a  piece  of  property,  se^ 
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arate  anA  dlBtlncC  from  the  land  to  whidi  It  is  appurtenant,  and  the  right 
of  the  property  owner  to  compensation  Is  measured,  not  by  the  valne  of  tlie 
easement  In  the  street  separate  from  his  abutting  propoty,  but  by  the  dam- 
ages which  the  abutting  property  auBtalns  as  a  result  or  consequence  of  the 
loss  of  the  easement.  *  *  *  An  estimate  of  such  damages,  as  I  have  al- 
ready shown,  fuTolves  an  inquiry  Into  the  effect  of  the  railroad  upon  the  whole 
property  and  a  c<HiElderation  of  all  its  advantages  and  disadvantages.  If  tfie 
rental  value  of  the  whole  bnlldii^  was  showa  to  have  been  diminished,  there 
was  injury  for  which  plaintiff  was  oitltled  to  recover;  but,  if  the  diminished 
rental  value  of  the  upper  floors  was  equaled  or  overcome  by  increased  rental 
value  In  the  store,  th^  there  was  no  Injury  and  no  basis  for  ft  recovery  of 
substantial  damages  against  the  defendants." 

The  court  then  points  out  that  the  provisuHis  of  the  statutes  are 
founded  upon  the  constituticmal  provision  for  just  ocHnpensation,  and 
say: 

"The  meantng  of  Oie  expression  'just  compeDsatKn'  has  sot  been  limited 
to  the  value  of  the  property  actually  taken,  but  has  been  fa61d  to  Indnde  all 
consequential  injuries  which  the  landowner  may  sustain  by  reason  of  de- 
preciation of  value  tn  the  residue  of  the  property,  by  reason  of  t^e  taking  of 
a  part  and  the  constmction  thereon  of  the  public  improvement.  This  rule  af- 
fords full  Indemnity  to  the  property  owner,  and  leaves  him  in  as  good  condi- 
tion as  be  was  before  the  cauttroctlon  of  the  road.  And  this  is  all  that  an7 
citizen  has  a  right  to  ask." 

Again,  in  Bohm  v.  M.  E.  R.  Co.,  129  N.  Y.  576,  585,  29  N.  E.  802, 
804,  14  L-  R.  A.  344,  the  question  was  before  the  court  as  to  the 
proper  measure  of  damages  in  taking  the  rights  of  an  abutting  own- 
er, and  the  court  say : 

"Generally,  In  taking  land,  the  rule  may  be  said  to  be  to  pay  the  full  value 
of  the  land  taken  at  Its  market  price,  and  no  deductions  can  be  made  from 
that  value  for  any  purpose  whatever.  Then,  as  to  the  land  remaining,  the 
question  has  been  to  some  extent  mooted  whether  the  company  should  pay 
for  the  Injury  caused  to  such  laud  by  the  mere  taking  of  the  other  property, 
or  whether.  In  case  the  proposed  use  of  the  said  property  taken  would  de- 
predate the  value  of  that  which  was  not  taken,  such  proposed  use  could  be 
r^rded,  and  the  depreciation  ariting  therefrom  be  awarded  as  part  of  the 
consequential  damages  buffered  ficom  the  taking.  I  think  the  latter  is  the  tme 
rule.  *  •  *  Before  entering  on  a  discussion  of  these  matters  I  think  it 
proper  to  say  that  I  should  hesitate  to  admit  the  correctness  of  the  claim, 
made  by  the  defendants,  that  where  private  property  Is  taken  by  a  mere  busi- 
ness corporation,  as  for  a  public  use  under  the  granted  power  of  eminent 
■domain,  the  Legislature  could  provide  that  such  property  could  be  paid  for 
by  benefits  accruing  to  the  landowner's  adjacent  property  consequent  on  the 
taking.  This  is  the  case  In  regard  to  municipal  corporations  where  land  Is 
takm  tor  a  public  street,  or  other  public  and  municipal  purpose,  and  where 
the  benefits  arising  to  the  ftdjacrait  lands  of  the  owner  ^ose  properly  Is 
taken,  may  be  set  off  against  the  value  of  the  land  taken.  So  In  the  case  of 
property  taken  by  the  state  for  canal  or  other  public  purposes,  where  the  own- 
er of  the  land  taken  was  frequently  paid  Its  value  by  the  beneflts  received  to 
his  adjacent  land  not  taken.  The  principle  auderlytng  these  cases  is,  bow- 
ever,  the  right  of  the  municipality  or  state  to  tax  the  owners  of  the  land  left, 
in  order  to  pay  for  the  land  taken  on  the  ground  that  they  are  qieclally  bene- 
fited by  the  taking,  and  hence  should  be  specially  taxed  for  the  taking  of  the 
laud.  *  *  *  A  mere  trading  or  business  corporation  has  no  power  of  taxa- 
tion, and  the  state  could  not  delate  such  a  power  to  It  If  such  company 
■desires  another's  property,  it  must  pay  a  just  compensation  for  it,  and  that 
Just  compensation  would  not  consist  in  Its  doing  the  owner  some  benefit  upon 
his  remaining  property.  •  ♦  •  The  value  of  the  easements  takMi,  we 
liave  seen,  was  merely  nominal,  and  the  sole  question  which  remains  is,  there- 
fore, has  the  owner  suffered  any  damage  or  Injury  whatever  which  has  beoi 
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caused  by  tbia  taUngT  for  If  there  has  been  no  damage  there  can  be  no  re- 
covery. To  ascertain  the  fact  whether  there  has  been  damage,  an  excurrion 
Into  the  realms  of  possibiUtlefl  as  to  what  might  have  happened,  but  did  not, 
Is  not  permitted.  The  inquiry  whether  the  land  would  have  beoj  Injured 
If  certain  circumstances  had  not  occurred,  which  not  only  prevented  such 
Injury,  but  enhanced  Its  value,  la  wholly  immaterial.  The  question  Is,  what 
In  fact  has  been  the  actual  result  upon  the  land  remaining?  Has  Its  actual 
market  value  bem  decreased  by  the  taking,  or  has  the  taking  prevented  an 
enhancement  In  value  greater  than  has  actually  occurred ;  and,  If  so,  to  what 
extent?  The  amount  of  such  decrease  In  the  value  of  the  remaining  land,  or 
the  amount  of  the  difference  between  its  actual  market  value  and  what  it 
would  have  been-  worth  if  the  railroad  had  not  taken  the  other  property,  Is 
the  amount  of  the  damage  which  the  defendant  should  pay.  If,  on  the  con- 
trary, there  has  been  neither  decrease  In  value  caused  by  the  railroad  nor  any 
prevention  of  an  Increase  from  the  same  cause,  how  can  it  be  truly  said  that 
the  lot  owner  has  been  injured  to  the  extent  of  a  farthing?  The  absence  of 
Injury  may  have  been  the  result  of  the  gmeral  growth  at  tbe  (dty  by  reasmi  of 
which  the  particular  property  has  grown  in  value  witb  the  rest  of  the  city. 
It  Is  the  fact,  not  the  cause,  which  Is  material.  Where  It  appears  that  the 
property  left  has  actually  advanced  In  value,  unless  It  can  be  shown  that  but 
for  the  act  of  defendants  in  taking  these  easemoitB  It  would  have  grown  still 
more  in  value,  the  fact  is  idaln  that  It  has  not  teea  damaged." 

The  rule  thus  laid  down  by  the  court  seems  to  us  to  answer  all  of 
the  objections  raised  by  the  appellants  in  this  case.  So  far  as  the 
city  of  New  York  is  concerned,  it  is,  for  the  purposes  of  this  pro- 
ceeding, a  mere  private  corporation,  engaged  in  a  business  enterprise. 
It  is  seeking,  under  the  power  of  eminent  domain,  to  take  the  prop- 
erty of  Messrs.  Abbott  and  Mj^nderse  in  Joralemon  street,  subject 
to  its  street  easement,  and  the  rule  of  damages  in  such  a  case  is  the 
full  value  of  the  property  actually  taken,  without  deduction,  and  the 
fair  and  just  compensation  for  the  injury  done  to  the  remainder  of 
the  property  by  reason  of  such  taking,  having  in  mind  the  market 
value  of  the  property  before  and  after  the  taking.  While  it  is  true, 
in  the  case  of  Mr.  Notman,  there  was  no  ownei^p  of  the  fee,  it  is 
equally  true  that  the  city  of  New  York  did  not  own  the  fee.  The  fee 
was  in  a  third  person,  and  as  against  the  defendant,  as  a  private  cor- 
poration engaged  in  the  construction  of  a  railroad,  Mr.  Notman 
must  be  deemed  to  have  had  an  easement  or  right  of  subjacent  support 
for  his  premises,  which  the  defendant  could  not  take  away  without 
affording  just  compensation.  This  was  clearly  the  construction  put 
upon  the  act  by  the  commissioners  of  appraisal,  for,  while  they  award- 
ed the  unknown  owners  a  nominal  sum  for  the  fee,  they  awarded  Mr. 
Notman,  the  abutting  owner,  $12,000 ;  and  this  award  is  amply  jus- 
tified by  the  evidence,  and  is,  we  believe,  in  accord  with  the  intent 
of  the  Legislature.  If  the  abutting  owner,  with  no  interest  in  the 
fee  of  the  street,  was  entitled  to  compensation,  there  can  be  no  possible 
question  that  the  claimants  owning  the  fee  to  the  street  in  front  of  their 
premises  are  likewise  entitled  to  compensation  under  the  rule  which 
we  have  quoted  above. 

The  commissicuiers,  in  their  r^ort,  award — 

"the  said  Geoi^e  B.  Abbott  the  sum  of  16,000  as  compensation  for  the  por- 
tion of  his  land  which  has  been  taken  In  Jmralemon  street  in  this  proceed- 
ing, Including  the  Injury  to  his  property  upon  the  prranlses  above  described 
adjoining  which  would  necessarily  arise  from  the  proper  construction,  main- 
tenance, and  opmition  of  a  tunn^  under  the  surface  of  Joralem<m  street  In 
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the  maimer  and  as  set  forth  In  the  plana  and  ape<dflcation8  and  contract  abore 

referred  to." 

And  in  a  subsequent  portion  of  the  report  it  is  said : 

"The  commission  will  modify  their  report  according  to  the  dtecuaslon  had 
at  the  last  meeting,  so  as  to  make  It  appear  perfectly  clear  that  they  luive  not 
considered  any  damage  to  property  which  has  been  caused  after  the  taking 

by  the  city  In  this  proceeding." 

And,  further,  the  commissioners  say  that; 

"The  mie  upon  which  they  have  rendered  their  decision  Is  that  the  amount 
.  which  Is  awarded  to  Judge  Abbott  and  to  Mr.  Mynderse  Is  the  difference  In 
value  of  their  property  before  the  filing  of  the  oaths  of  the  commissioners  and 
the  value  Immediately  after  the  filing  of  the  oaths  of  the  commissioners,  when 
the  title  to  the  i^operty  was  vested  In  the  city  of  New  Tork ;  that  If  any 
damage  happened  by  reason  of  any  negllg^t  construction  of  the  contractor, 
or  any  damage  soffered  by  reason  ot  tiie  manner  in  which  the  work  was  ac- 
tually done,  beycmd  such  damage  as  could  be  contemplated  at  the  time  of  the 
vesting  of  title,  such  damages  can  be  recovered  only  In  a  proper  A>rum,  to 
which  the  claimants  must  be  limited ;  that  under  the  t«pld  transit  act  the 
only  award  that  the  commissioners  In  this  action  can  make  is  the  difference 
In  value  between  the  value  of  the  property  before  vesting  and  Its  value  after 
vesting,  and  If  Mr.  Mynderse,  or  Judge  Abbott,  or  anybody  else,  desired  to 
hold  their  property  after  the  vesting,  they  did  so  at  their  peril,  whether  It 
became  enhanced  In  value  or  depreciated  in  value." 

It  appears  to  be  the  contention  of  the  city  of  New  York  that  at 
the  moment  of  filing  the  oaths  of  the  commissioners  the  title  vested  in 
the  defendant,  and  that  the  damages  to  be  assessed  are  merely  those 
which  existed  at  the  time  of  the  transfer  of  title,  without  any  regard 
to  the  purposes  for  which  the  property  was  taken,  which  would,  of 
course,  mean  merely  that  nominal  damages  could  be  awarded.  This 
is  obviously  not  the  law.  It  is  manifestly  not  the  law  under  the  rules 
which  have  been  sanctioned  by  the  courts,  which,  as  we  have  seen,  re- 
quire that  the  purposes  for  which  the  property  is  to  be  used  are  to  be 
taken  into  consideration  in  determining  whether  there  has,  in  fact, 
been  a  damage  resulting  from  the  taking  as  to  the  property  which  is 
not  taken.  On  the  part  of  Messrs.  Abbott  and  Mynderse  it  is  ui^ed 
that  they  are  entitled  to  damages  for  the  injury  to  their  premises 
resulting  irom  the  manner  of  the  construction  of  the  subway,  as 
well  as  for  the  incidental  damages  growing  out  of  the  obstruction  to 
the  street  in  front  of  their  premises  during  the  prc^ess  of  the  work. 
It  seems  to  us  entirely  clear  that  the  commissioners  have,  in  the  main, 
adopted  the  rule  which  the  courts  have  long  sanctioned;  that  they 
have  taken  their  stand  at  the  time  that  the  title  vested  in  the  city  of 
Xew  York,  and,  viewing  what  has  been  done  in  the  proper  construc- 
tion of  this  underground  railroad,  they  have  fixed  the  market  value 
of  the  premises  at  the  time  they  were  taken,  as  that  market  value 
would  probably  be  if  the  intending  purchaser  knew  what  would  be 
the  result  of  the  construction  and  operation  of  the  railroad,  when 
constructed  and  operated  without  negligence,  and  they  have  awarded 
to  the  claimants  the  diflference  between  this  market  value  at  the  time 
of  taking  title,  and  the  market  value  of  the  premises  as  they  would 
have  been,  had  there  been  no  taking  of  the  property  for  the  pur- 
poses of  the  railroad. 
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The  difficulty  appears  to  be,  however,  that  they  have  excluded  from 
their  view  some  of  the  elements  of  damage  which  should  have  been 
taken  into  c(»isideration  in  the  determining  of  this  question.  They 
were  bound,  in  the  language  of  the  court  in  Newman  v.  M.  E.  R. 
Co.,  supra,  to  "consider  the  effect  of  the  road  upon  the  whole  of  that 
remainder,  its  advantages  and  disadvantages,  benefits  and  injuries." 
They  were  bound  to  consider,  in  behalf  of  the  claimants,  everything 
that,  if  known  to  a  proposed  purchaser  at  the  time  that  the  title  vest- 
ed in  the  city  of  New  York,  would  tend  to  increase  or  to  diminish  the 
market  value  of  the  premises  which  remained  after  the  taking  of  the 
property  of  the  claimants  in  the  street.  This  is  perfectly  fair  to  both 
parties.  It  permits  the  city  of  New  York,  in  its  capacity  of  a  private 
corporation,  to  have  all  uie  advantage  of  increase  in  value  of  the 
remaining  property  by  reason  of  the  improvement,  while  it  gives  to 
the  claimants  the  right  to  compensation,  either  by  this  increased 
value,  or  by  a  sum  of  money,  for  all  the  injuries  which  may  result 
to  their  abutting  property.  For  instance,  if  in  the  constructiwi  of 
this  railrt^d  the  houses  of  both  the  claimants  here  appealing  were 
absolutely  destroyed,  and  it  could  be  shown  that  with  the  improvement 
constructed  by  tiie  city  of  New  York  the  premises  were  more  valua- 
ble with  the  houses  destroyed  than  they  would  have  been  with  the  same 
houses  in  perfect  conditicm  without  the  improvement,  then  there  would 
be  no  damage  resulting  to  the  claimants,  and  they  would  not  be  en- 
titled to  compensation.  On  the  other  hand,  with  the  claimants  evicted 
from  their  homes  by  reason  of  the  undermining  of  the  foundations, 
the  cracking  of  the  walls,  and  the  destruction  of  the  plimibing,  gas- 
fitting,  etc.,  there  is  an  element  of  damage  to  be  considered. 

The  claimants  are  not  entitled  to  the  cost  of  making  the  repairs 
necessary  to  restore  the  buildings  to  their  former  condition.  That  is 
not  the  measure  of  damage,  what  they  are  entitled  to  is  to  have  the 
fact  taken  into  consideration  that  the  premises  were  rendered  unten- 
antable for  a  certain  length  of  time ;  that,  if  they  had  been  purchas- 
ed on  the  date  of  the  taking  of  title  by  the  city  of  New  York,  the  pur- 
chaser would  have  been  deprived  of  the  use  of  the  premises  for  the 
length  of  time  which  they  were  rendered  unfit  for  occupancy.  This 
is  clearly  an  element  in  the  valuation  of  real  estate.  A  piece  of  prop- 
erty worth  $20,000  to-day  in  normal  conditions,  and  which  cannot 
be  used  for  a  period  of  two  years,  is  worth  in  the  market  its  normal 
value  less  the  value  of  the  use  for  two  years.  This  was  one  of  the 
injuries  resulting  to  the  property  of  the  claimants  by  reason  of  the 
construction  and  operation  of  the  road,  and  it  is  entitled  to  compen- 
sation, under  the  rule  which  we  have  quoted,  quite  as  much  as  the 
material  injuries.  The  rule  is  very  simple.  It  merely  requires  that 
all  property  remaining,  after  that  which  is  actually  taken  is  severed, 
shall  be  compensated  for  all  injuries  resulting  from  the  construction 
and  operation  of  the  railroad.  If  the  house  is  injured  in  its  rental 
value — ^if  it  is  untenantable  for  two  years — it  is  damaged.  If  it  is 
injured  physically,  as  in  the  cracking  of  walls,  the  breaking  of  sewer 
connections,  etc.,  it  is  injured,  and  the  market  value  of  the  premises  on 
the  day  of  the  title  vesting  in  the  city  of  New  York  is  to  be  measur- 
ed, not  by  what  is  known  or  contemplated  at  the  vesting  of  such  title, 
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but  what  actually  occurs  in  the  construction  and  operation  of  the  rail- 
road. If  the  result  of  the  improvement  is  to  advance  the  value  of 
the  premises  in  spite  of  these  injuries,  then  there  has  been  no  damage, 
even  though  the  buildings  should  be  wholly  destroyed. 

We  are  speaking  now,  of  course,  of  the  constructifm  and  (^ration 
of  the  railroad  without  the  element  of  negligence.  We  are  assuming 
the  work  to  be  done,  as  appears  to  have  been  done  here,  without 
fault  on  the  part  of  the  contractors ;  the  injuries  being  only  such  as 
must  necessarily  result  from  the  construction  of  a  work  of  this  char- 
acter. "An  estimate  of  such  damages  as  I  have  already  shown,"  say 
the  court  in  the  Newman  Case,  supra,  "involves  an  inquiry  into  the 
effect  of  the  railroad  upon  the  whole  property  and  a  ccmsideration 
of  all  its  advantages  and  disadvantages.  If  the  rental  value  of  the 
whole  building  was  shown  to  have  been  diminished,  there  was  in- 
jury for  which  plaintiff  was  entitled  to  recover ;  but,  if  the  dimmish- 
ed  rental  value  of  the  upper  floors  was  equaled  or  overcome  by  in- 
creased rental  value  in  the  store,  then  there  was  no  injury,  and  no 
basis  for  a  recovery  of  substantial  damages  against  the  defendants." 
This  rule,  if  applied,  will  be  found  to  work  substantial  justice  to  all 
parties.  It  pays  the  claimants  the  full  value  of  the  property  taken, 
without  any  reference  to  its  effect  upon  other  pn^erty.  It  then  com- 
pensates them  for  all  the  disadvantages  and  all  the  injuries  which  the 
abutting  property  suffers  by  reason  of  the  use  which  is  made  of  the 
part  taken,  by  offsetting  the  disadvantages  and  injuries  by  the  ad- 
vantages flowing  to  the  property  remaining  by  reason  of  the  improve- 
ment, and  pays  in  money  the  difference  between  the  value  of  the  prem- 
ises on  the  day  that  title  passes  as  it  then  is  and  its  value  as  it  would 
be  if  all  of  the  facts  were  known  at  that  time. 

This  necessarily  involves  a  omsideration  of  every  element  which 
goes  to  make  up  the  market  value  of  the  premises  m  any  legitimate 
sense,  no  matter  at  what  time  it  may  occur,  if  it  is  the  result  of  the 
proper  construction  and  operation  of  the  railroad.  It  does  not,  as  we 
have  suggested,  call  for  restoring  the  houses  of  the  claimants  to  their 
original  condition.  It  merely  involves  considering  the  facts,  just  as 
time  has  developed  them,  and  determining  what  the  market  value 
would  have  been  of  the  premises  on  the  day  that  the  title  passed,  if 
all  of  the  facts  as  they  have  been  shown  to  exist  had  been  known  then. 
It  involves  the  consideration  of  the  advantages  which  have  come  to 
the  premises,  either  by  way  of  the  general  advance  in  the  price  of 
property,  or  by  reason  of  any  special  advantages  which  have  resulted 
from  the  construction  and  operation  of  the  railroad,  and  which,  if 
known  at  the  time  of  the  transfer  of  title,  would  have  tended  to  ad- 
vance the  market  price.  In  other  words,  the  city  of  New  York  is 
to  have  the  advantages  of  the  purchase  on  the  day  that  title  passed. 
Anything  which  has  had  a  tendency  to  advance  tiie  price  of  the 
property  not  taken,  since  the  day  of  the  taking  of  the  fee  in  die 
street,  inures  to  the  benefit  of  the  city  in  offsetting  the  damages  re- 
sulting from  the  construction  and  operation  of  the  railroad,  and  it 
is  but  fair  and  right  that  the  claimants  should  be  compensated  for 
any  loss  which  they  may  have  suffered  1^  reason  of  such  construe- 
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tion  and  (^ration  over  and  above  any  sudi  resulting  mcrease  in 
the  value. 

In  this  view  of  the  case,  we  are  persuaded  that  the  daimants  are 
entitled  to  have  taken  into  consideration  the  damages  resulting  to 
them  by  reason  of  the  necessary  construction  of  shafts  in  the  street 
near  to  their  premises,  in  so  far  as  these  would  have  a  tendency  to 
diminish  the  market  vaXixe  of  the  property,  by  reason  of  the  conse-, 
quential  damages.  It  is  probably  true  that  damages  which  are  in- 
flicted on  abutting  owners  in  the  perforniaQce  of  a  public  work,  rea- 
sonably and  properly  conducted,  are  regarded  as  damnum  absque 
injuria  (Bates  v.  Holbrook,  171  N.  Y.  460,  469,  470,  64  N.  E.  181), 
in  the  sense  that  they  give  rise  to  no  cause  of  action  for  the  neces- 
sary injuries  and  annoyances;  but,  where  a  railroad  corporation  en- 
ters a  street  and  sinks  great  shafts  for  the  purpose  of  canning  on 
a  work  which  is  undermining  the  claimant's  premises,  we  think  that 
the  fact  may  properly  be  taken  into  consideration  in  determining  what 
the  market  value  of  die  premises  would  be  if  this  condition  was  known 
to  be  involved  in  the  taking  of  the  property  of  the  owners  of  the 
fee.  It  goes  to  the  rental  value  of  the  property  during  the  time 
that  the  work  is  in  progress,  and  this  is  one  of  the  consequential  in- 
juries growing  out  of  the  tiiking  of  the  property  of  the  claimants  in 
the  street,  and  comes  fairly  within  the  rule  of  damages  which,  it  seems 
to  us,  is  applicable  to  the  situation  here  involved. 

It  ai^iears  from  the  commissioners'  statement  of  Hie  rule  whidi  thev 
applied  that  tiiey  have  not  taken  these  matters  into  ccmsideration.  It 
is  true,  of  course,  that  they  have  no  jurisdiction  of  injuries  resulting 
from  negligence  in  the  work ;  but,  if  we  are  right  in  concluding  that 
this  is  a  case  which  requires  the  application  of  the  rules  governing. in 
condannation  proceedings,  then  they  have  jurisdiction  of  every  fact 
growing  out  of  the  construction  and  operation  of  the  railroad,  with- 
out negligence,  in  so  far  as  such  facts  have  a  bearing  upon  the  mar- 
ket value  of  the  property  after  the  taking.  They  are  not  to  compen- 
sate for  the  physical  injuries  to  the  house,  in  the  sense  that  this  would 
be  done  in  an  action  for  negligently  causing  injuries;  but  they  are 
to  take  into  consideration  all  that  has.  been  properly  done  in  making 
use  of  the  property  which  they  have  taken  in  its  relation  to  that  which 
remains  of  the  original  plot,  and  to  leave  the  claimants  in  the  same 
position  that  they  occupied  on  the  day  that  the  city  of  New  York  took 
possession  of  the  property.  In  other  words,  they  are  to  provide  "just 
compensation"  for  the  property  whidi  has  been  taken,  as  that  term 
is  understood  in  the  jurisprudence  of  the  state,  and  this  involves 
placing  the  property  owner  in  the  same  position,  financially,  that  he 
would  have  been  in  if  his  property  had  not  been  taken  on  a  given 
date.  The  transaction  is  completed  on  the  day  that  title  passes,  but  the 
amount  of  the  compensation  has  to  be  determined  by  the  result  of 
the  taking  to  the  property  which  remains  after  such  taking,  and  this 
can  be  determined  only  by  taking  into  consideration  every  fact  con- 
nected with  the  constructicm  and  operation  whidi  tends  to  fix  the 
market  value  of  the  property;  such  facts  relating  back  to  Uie  day  of 
passing  title. 
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A  different  result  was  reached  in  Sears  v.  Crocker,  184  Mass.  586, 
69  N.  E.  327,  100  Am.  St.  Rep.  -577 ;  but  this  grows  naturally  out  of 
the  conflict  long  existing  between  that  jurisdiction  and  this  as  to  the 
question  of  whether  a  railroad  in  a  public  street  constituted  an  ad- 
ditional burden.  Massachusetts  has  always  held  that  it  did  not,  while, 
as  we  have  seem,  it  has  always  been  held  in  this  state  that  they  were 
added  burdens,  demanding  compensation  for  the  owner  of  the  fee. 
The  Massachusetts  case  cited  merely  holds,  in  conformity  with  its 
previous  decisions,  that  a  subway  does  not  constitute  an  added  burden, 
and,  therefore,  that  the  owners  of  the  fee  were  not  entitled  to  an 
injunction  restraining  the  construction  of  sudi  a  railroad. 

The  learned  court  at  Special  Term  denied  motions  for  costs,  coun- 
sel fees,  extra  allowances,  etc.,  on  the  ground  that  it  was  without  pow- 
er to  grant  the  same.    In  an  opinion  the  court  say : 

"The  commissionerg  make  the  application  under  the  provisions  of  the  char- 
ter (3  Laws  1901,  p.  425.  c.  466,  8  998,  as  amended  by  Laws  1904.  p.  1885,  c 
736,  §  1).  That  act  permits  additional  allowances  to  be  granted  In  proceed- 
ings Instituted  pursuant  to  the  prorlslons  of  the  charter,  or  'porsuant  to  the 
provtsiona  of  any  other  act  or  law  i»roTldlng  for  the  acquisition  of  property 
for  any  public  purpose  In  the  city  of  New  Torb.'  The  law  under  which  these 
proceedings  are  taken  is  not  an  act  or  law  provldlns  for  the  acquisition  of 
property  in  the  city  of  New  York,  but  la  general  In  Its  character,  and  applle* 
to  all  cltfea  of  the  state  Included  in  Its  prOTlsions.  Laws  1891,  p.  3,  c.  4,  1 1." 

It  seems  to  us  that  the  learned  court  labors  under  a  misapprehen- 
sion. If  the  rapid  transit  act  of  1891  is  not  an  act  "providing  for 
the  acquisition  of  property  for  any  public  purpose  in  the  city  of  New 
York,"  what  is  it?  True,  the  act  is  general  in  its  terms;  but  it  cer- 
tainly provides  for  the  "acquisition  of  property"  for  public  purposes, 
and,  if  not  in  the  city  of  New  York,  then  not  anywhere,  for  the  court 
will  take  judicial  notice  of  the  fact  that  it  is  the  only  city  in  the  state 
having  more  than  1,000,000  inhabitants.  But,  suppose  there  were  a 
dozen  cities  having  the  requisite  population ;  would  it  any  the  less  pro- 
vide for  taking  property  for  public  purposes  in  the  city  of  New  York? 
It  is  a  general  act  providing  for  rapid  transit  in  cities  of  a  class. 
It  provides  for  taking  property  for  public  purposes  in  any  such  city, 
and,  when  the  rapid  transit  commissioners  for  the  city  of  New  York 
institute  proceedings  tmder  that  act,  they  are  authorized  by  law  to 
acquire  pr(^rty  for  public  use  in  the  city  of  New  York,  and  the 
case  is  thus  brought  within  the  letter  and  the  spirit  of  the  provisions 
of  the  charter  for  the  payment  of  allowances,  counsel  fees,  etc.  In 
discussing  this  general  question  in  Matter  of  the  City  of  New  York 
(Town  of  Hempstead),  125  App.  Div.  219,  222,  109  N.  Y.  Supp. 

652,  affirmed  without  opinion  192  N.  Y.  ,  85  N.  E.  1117,  this  court 

said : 

"The  Coiutltntl(Hi  (nrttde  1,  I  8)  requires  that  private  property  shall  not 
be  taken  for  public  purposes  except  on  the  payment  of  'Just  compensation.' 
and  a  man  who  is  forced  into  court,  where  he  owes  no  obligation  to  the  party 
moving  against  him,  cannot  be  said  to  have  received  'Just  compensation*  for 
his  property  If  he  Is  put  to  an  expense  appreciably  Important  to  establish  the 
value  of  his  property.  He  does  not  want  to  sell.  The  property  Is  taken  tram 
him  through  the  exercise  of  the  high  powers  of  the  state,  and  the  sjrfrlt  of 
the  Constitution  clearly  requires  that  he  shall  not  be  thus  compelled  to  part 
with  what  bdongs  to  him  without  the  payment,  not  alone  of  the  abstract  Tit 
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ne  of  the  property,  but  of  all  the  necessary  expenses  incurred  in  fixing  that 
valDe.  This  would  seem  to  be  dictated  by  sound  morals,  as  well  as  by  the 
vpitlt  of  the  Oonstltuti<m,  and  It  will  not  be  presumed  ttiat  the  Legislature 
has  intended  to  deprlre  the  owner  of  property  of  the  foil  protection  which 
belongs  to  him  as  a  mattn  of  ri^t" 

In  the  case  now  before  us  Ae  statute  has  provided,  in  addition  to 
the  provisions  of  the  charter,  by  section  62  of  the  rapid  transit  act 
(Laws  1894,  p.  1896,  c.  752),  that  the— 

"fees  of  the  commissioners  and  the  salaries  and  compensation  of  their  em- 
ployes, and  all  other  necessary  expenses  In  and  about  the  said  proceedings 
provided  for  by  this  act,  and  such  allowance  for  counsel  fees  as  may  be  made 
by  order  oS  the  court,  and  all  reascmable  expenses  Incurred  by  said  counsel 
to  the  corporation,  or  other  principal  legal  adviser  of  said  counsel  designated 
by  him  for  the  proper  presentation  and  defense  of  the  interest  of  said  city 
before  mid  commissioners  and  In  court,  shall  be  paid  by  the  comptroller  or 
other  diief  financial  officer  of  said  city  out  ot  the  funds  referred  to  in  the 
last  i^ceding  section." 

This  language,  it  seems  to  us,  is  intended  to  provide  for  the  case 
of  counsel  fees,  in  harmony  with  the  general  principles  above  enun- 
ciated, and  we  are  of  the  opinion  that  the  court  at  Special  Term  was 

not  without  power  to  grant  the  motions. 

The  report  of  the  commissioners,  together  with  the  order  affirming 
the  same,  should  be  reversed,  and  the  case  should  be  sent  back  to  the 
commissioners  to  redetermine  the  matters,  under  the  rules  suggested 
in  this  opinion,  and  the  orders  denying  costs  and  allowances,  on  the 
ground  of  lack  of  power,  should  be  reversed.  All  concur. 


(128  App.  Dir.  182.) 

MAGAGNOS  V.  BROOKLYN  HEIGHTS  R.  OO. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    October  22,  1908.) 

L  Master  and  Sebvant— Injubies  to  Thibd  Pebsoks— PuniTivi  Damages. 

In  an  action  against  a  street  railroad  for  an  arrest  by  Its  employ^, 
plaintiff  could  not  recover  punitive  damages,  unless  the  employ^  acted 
through  malice  in  which  defmdant  shared,  and  an  Instruction  permitting 
the  award  of  punitive  damages  if  defendant  ratified  its  employe's  act 
and  the  Jury  thought  it  necessary  to  add  something  by  way  of  punish- 
ment, was  improper. 

[Ed.  Note. — For  cases  In  point,  see  Gent  Dig.  vol.  34,  Master  and  Serv- 
ant, i  1273.1 

2.  Damages— Punitive  DaVaoes—Gbounds— Malice. 

Malice  may  be  proved,  so  as  to  justify  the  award  of  punitive  damages 
against  an  employer  for  the  act  of  his  servant  by  showing  that  the  tort 
was  committed  to  gratify  some  actual  grudge  or  ill  will,  or  that  it  was 
committed  recklessly  or  wantonly,  without  regard  to  the  rights  of  others. 

[Ed.  Note.— For  cases  in  point,  see  Gent  IMg.  v<d.  15,  Damages,  t| 
19^201.] 

8.  Masteb  and  Sebvant— Injubt  to  Thibd  Febson  —  PuirmvE  Dauages— 

QUEBTIOn  FOB  JttBT. 

In  an  action  against  an  employe  toe  the  tort  of  a  aerrant,  whether 
malice  existed,  so  as  to  Jostify  the  award  ot  punitive  damages,  is  for 
the  Jury,  and,  even  If,  tiiey  And  mallcs^  tba  award  of  punitive  damages 
is  dtecretlonary  with  them. 

Hooker,  J.,  dissniting. 


Digitized  by 


638  112  NBW  YORK  BUPPLBMSNT  (Sup.  Ct 

ud  146  H«w  York  8Ute  Raportor 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  James  K.  Magagnos  against  the  Brooklyn  Heights  Rail- 
road Company.  From  a  judgment  for  plaintiff,  and  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ, 

D.  A.  Marsh,  for  appellant. 
Chase  Mellen,  for  respondent 

GAYNOR,  J.  An  employe  of  the  defendant  arrested  the  plain- 
tiff for  shoving  passengers  as  they  were  entering  one  of  its  cars, 
thereby  cau^ng  a  woman  to  be  thrown  down,  as  he  charged.  The 
ma^tzate  disdiarged  the  plaintiff,  and  this  is  an  action  for  damages 
for  false  arrest  against  the  company  only.  The  learned  trial  judge 
charged  the  jury  diat  the  case  was  not  one  for  smart  money  damages 
against  the  company,  but  being  requested  by  counsel  for  plaintiff  be 
afterwards  charged  that  if  the  defendant— 

"ratlfled  what  had  been  done  by  their  employ^  fhea  yoa  may.  If  yon  tblnk  it 
necessary,  add  something  to  the  compenutloa  by  tlw  way  of  pimlihnieDt  to 
the  defendant  tot  doing  wrong." 

And  farther: 

'Ton  are  iiot  bound  ever  to  add  anything  by  way  <tf  ponlahment  Ton  only 
may  do  It  If  you  think  it  la  wise  to  do  It;  If  you  think  that  for  any  public 
reason  It  Is  wlae  to  pnnlah  the  defendant  beyond  making  It  make  the  idaln- 
tlff  wholew" 

This  was  error.  Smart  money  may  only  be  given  for  malice. 
Whether  the  defenduit  could  be  mulcted  in  smart  money  depended 
on  whether  its  employ^  acted  through  malice,  and  not  then  unless  it 
shared  therein.  (Cleghorn  v.  N.  Y.  C.  R.,  56  N.  Y.  44,  16  Am.  Rep. 
375;  Voltz  v.  Blackmar,  64  N.  Y.  440;  Muckle  v.  Rochester  R.  Co., 
79  Hun,  32,  29  N.  Y.  Supp.  732;  Craven  v.  Bloomingdale,  171  N. 
Y.  439,  64  N.  E.  169 ;  East  v.  B.  H.  R.  Co.,  115  App.  Div.  683,  101 
N.  Y.  Supp.  364) ;  and  the  jury  were  not  instructed  on  the  head  of 
malice  at  all.  The  jury  were  not  at  liberty  to  give  smart  money  un- 
less such  malice  existed.  Malice  is  proved  in  such  cases  by  showing 
that  the  tort  was  committed  to  gratify  some  actual  grudge  or  ill  will, 
or  by  showing  that  it  was  committed  recklessly  or  wantonly,  i.  e.,  with- 
out regard  to  the  rights  of  the  plaintiff,  or  of  people  in  general.  It 
is  not  enough  that  a  wrong  was  done ;  it  must  have  been  done  ma- 
liciously. It  is  sometimes  inadvertently  said  that  smart  money  may 
be  given  for  malice,  or  for  recklessness  or  wantonness,  instead  of  say- 
ing that  malice  may  be  found  from  recklessness  or  wantonness,  as  well 
as  from  grudge  or  ill  will.  It  is  for  the  jury  to  say  whether  malice 
existed,  and  it  is  always  discretionary  widi  them  whether  they  shdl 
give  smart  money  damages  or  not,  even  though  they  find  maltoe.  In- 
stead of  making  the  giving  of  smart  money  depend  on  whether  there 
was  malice,  the  learned  trial  judge  made  it  depend  only  on  whether 
the  defendant  ratified  the  false  arrest,  and  whether  the  jury  thought 
that  "for  any  public  reason  it  is  wise  to  punish  the  defendant"  A 
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defendant  may  not  be  punished  by  smart  money  damages  on  any  loose 
ground,  but  only  for  malice. 
The  judgment  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  tbe 
event  AU  ooncnr,  except  HOOKBK.  J.,  who  dlssentSb 


ZBrrEL  T.  TATLOB  et  SL 
(SiqraDe  Ooort;  Appellate  DiTiaion.  Seomd  Departmoit   October  22.  190S.) 

1.  FxuDnia— OoKPuiiTP— Fazlvu  to  T&avxbse. 

Allegatkms  oC  a  complaint  are  admitted  hj  deftodant's  fiUlnre  to  deny 
them. 

[Ed.  Note^-0^  cases  In  point,  see  Cent  Dig.  V(d.  8^  Heading,  SI 

270^276.] 

2.  MSaUaBHOX— iNJUSiT  to  PSDSSlBIAir— BTIPSBCS— SUFFICtSHCr. 

That  while  defendant  was  constructing  a  fire  escape  above  a  cddewalk, 
a  hammer  used  In  "fixing"  fire  escapes  fell  upon  a  pedestrian,  and  that 
Immediately  thereafter  other  tools  used  in  such  work  were  found  on  the 
fire  escape  above  the  sidewalk,  shows  prima  facie  that  the  accident  hap- 
poied  through  defendant's  n^^ence;  no  otbee  wotk  upon  the  biUlding 
anwarlng  to  be  In  i^ogreas. 

Appeal,  from  Trial  Term,  Kings  County. 

Action  by  Meyer  Zettel  against  Tames  Taylor  and  others.  From  a 
ju^ment  for  plaintiff,  defendant  Taylor  appeals.  Aiiirmed. 

Argued  before  WOODWARD,  HOOKER,  GAYNOR.  RICH, 
and  MILLER,  JJ. 

W.  £.  Benjamin,  for  appellant. 

Nathan  D.  Stem  (Julius  J.  Michael,  on  the  brief),  for  respondent 

RICH,  J.  The  only  question  presented  for  our  consideration  by 
this  appeal  is  whether  upon  the  trial  there  was  sufficient  evidence 
connectmg  the  defendant  with  the  happening  of  the  accident  to  justi- 
fy the  submission  of  the  case  to  the  jury.  "Die  complaint  alleges  "that 
the  defendant  James  Taylor  was  at  all  the  times  hereinafter  mention- 
ed engaged  in  the  construction,  building,  repairing,  and  placing  of 
certain  iron  fire  escapes  and  the  appurtenances  thereto  belonging" 
upon  a  building  in  the  city  of  New  York.  This  all^tion  includes 
the  time  of  the  accident,  and  is  admitted  by  the  failure  to  deny  it. 
The  evidence  shows  that-  between  half-past  11  in  the  forenoon  and 
noon,  while  the  plaintiff  was  passing  along  the  sidewalk  in  front  of 
the  building  upon  which  the  defendant  was  engaged  in  constructing 
the  fire  escape,  an  iron  worker's  hammer,  v^eighing  from  eight  to  ten 
pounds,  "that  they  fix  those  fire  escapes  with,"  as  the  plaintiff  says, 
fell  from  above  and  struck  him  on  the  head,  inflicting  the  injuries  for 
whidi  he  has  recovered.  Immediately  after  the  accident  tools  and  in- 
struments used  for  putting  up  fire  escapes  were  found  lying  on  the 
fire  escape  at  the  fourth  or  fifth  story  of  the  building — some  40  or 
50  feet  above  the  sidewalk — and  the  witness  who  found  them  testi- 
fied that  he  did  not  see  any  other  workmen  about  and  did  not  see  any 
tools,  except  on  the  fire  escape.   The  defendant  gave  no  evidence. 
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I  think  the  uncontradicted  evidence,  in  connection  with  the  ad- 
mission, sufficiently  connected  the  defendant  with  the  accident  to  es- 
tablish a  prima  facie  case.  Wolf  v.  American  Tract  Society,  164  N. 
Y.  30,  58  N.  E.  31,  51  L.  R,  A.  241,  and  Jack  v.  McCabe,  56  App. 
Div.  378,  67  N.  Y,  Supp.  810,  cited  by  the  appellant,  are  not  in  point. 
In  those  cases  the  employes  of  a  large  number  of  independent  contrac- 
tors were  engaged  in  work  upon  the  building  at  the  time  of  the  aa:i- 
dent,  and  it  was  not  shown  which  contractor's  employes  were  guilty 
of  the  negligence  resulting  in  the  accident.  In  the  case  at  bar  it  does 
not  appear  that  any  work  was  being  done  upon  the  building,  except 
by  the  servants  of  the  defendant.   The  distinction  is  clearly  apparent. 

The  judgment  and  order  must  be  affirmed,  with  costs.  All  concur. 


In  re  OBEIKES  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.  October  19,  1908.) 

Mechanics^  LtEirs-'UNDEBTAKina — Cancelation. 

The  undertaking  given  to  discharge  a  mechanic's  lien,  pursuant  to 
Uen  Law  (Laws  1897,  p.  523,  c.  418).  S  18.  subd.  4.  cannot  be  canceled 
where  the  time  wltbln  which  an  action  which  might  be  bron^t  to  re- 
cover a  Judgment  against  the  property  on  the  claim  contained  tai  the 
notice  of  lien  has  expired. 

In  the  matter  of  the  application  of  Charles  Greines  and  another  to 
cancel  and  discharge  a  bond  given  by  the  American  Bonding  Company 
to  discharge  a  mechanic's  lien  by  John  F.  Cronin,  lienor,  pursuant  to 
Lien  Law  (Laws  1897,  p.  523,  c.  418)  §  18,  subd.  4.  Motion  denied. 

Saul  J.  Baron  (J.  J.  Pantell,  of  counsel,  for  the  motion. 

Henry  L.  Herzog,  opposed. 

GIEGERICH,  J.  Although  the  time  within  which  an  action  can 
be  brought  by  the  lienor  upon  the  claim  contained  in  the  notice  of  lien 
seems  to  have  expired  (Uris  v.  Brackett  Realty  Co.,  114  App.  Div.  29, 
99  N.  Y.  Supp.  642),  counsel  for  the  applicants  has  not  cited,  nor 
have  I  been  able  to  find,  any  authority  or  provision  of  law  which  au- 
thorizes the  cancellation  of  the  undertaking  given  to  discharge  a 
mechanic's  lien,  pursuant  to  subdivision  4  of  section  18  of  the  lien 
law  (Laws  1897,  p.  523,  c.  418),  where,  as  here,  the  time  within  which 
an  action  which  might  be  brought  to  recover  a  judgment  "against 
the  property"  on  the  claim  contained  in  the  notice  of  lien  has  ex- 
pired. 

Hafker  v.  Henry,  5  App.  Div.  258.  39  N.  Y.  Supp.  134,  quoted  by 
the  respondent,  and  Matter  of  Thirty-Fifth  St.  &  Fifth  Ave.  R.  R.,  121 

App.  Div.  625,  106  N.  Y.  Supp.  390,  relied  upon  by  the  applicants,  do 
not  apply,  because  both  those  cases  arose  under  provisions  relative 
to  the  discharge  of  a  lien  by  a  deposit  of  the  amount  claimed  (Laws 
1885,  p.  502,  c.  342,  §  24,  subd.  3,  as  superseded  by  Laws  1897,  p. 
.■)23,  c.  418,  §  19),  which  are  unlike  those  relating  to  a  discharge  by 
the  giving  of  an  undertaking  (Laws  1897,  p.  533,  c.  418,  8  18,  subd.  4, 
which  superseded  Laws  lftH5.  p.  592.  c.  342,  §  24,  subd.  6).  See  Mat- 
ter of  Thirty-Fifth  St.  &  Fifth  Ave.  R.  R.,  supra. 
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The  motion  to  cancel  the  undertaking  given  to  dischargee  the  Hen 
and  to  release  the  sureties  thereon  from  any  and  all  obligatuuis  there- 
under is  therefore  denied,  but  without  costs. 


WEINSTBIN  et  al.  t.  O'LEART. 
(Sapreme  Coart,  AM>e]late  Dlrlslon,  First  Department    October  28,  lOOS.) 

PxuDnro  (S  817*)— Bnx  or  PABncuuBS— Right  to. 

Defendant,  In  a  suit  for  a  gross  sum  for  Injury  to  personalty  and  to  a 
freehold,  is  entitled  to  a  bill  of  particulars. 

[Ed  Not&— For  other  cases,  we  Pleading  Cent  Dlff.  H  9S1-802;  Dec. 
Dig.  i  817*] 

Appeal  from  Special  Term. 

Action  by  Henry  Weinstein  and  another  against  John  O'Leary. 
From  an  order  denying  a  bill  of  particulars,  defendant  appeals.  Re- 
versed, and  motion  partly  granted. 

Argued  before  PATTERSON,  P.  J„  and  INGRAHAM,  I^AUGH- 
.UN,  CIARKE,  and  SCOTT,  JJ. 

Samuel  P.  Goldman,  for  appellant 
Samuel  Fine,  for  respondents. 

PER  CURIAM.  The  action  is  for  damages  to  personal  property 
and  for  injury  to  the  freehold,  and  is  a  case  in  which  a  bill  of  particu' 
lars  is  peculiarly  appropriate.  The  plaintiffs  have  been  able  to  esti- 
mate the  gross  damage  which  they  deem  themselves  to  have  suffered, 
and  should  find  no  difficulty  in  stating  the  details  thereof. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10 
03sts  and  disbursements,  and  the  motion  granted,  except  as  to  the 
sixth  item  of  particulars  demanded. 


ARDOLINO  v.  REINHABDT. 

(Supreme  Court,  Appellate  Division,  First  Department    October  80,  1908.) 

Affkal  aitd  Ebbob  ({  762*)— KEJOinnKB  Bbiet— Lbavb  to  File— Motioh  to 
SraiKE. 

Where  appellant's  attorneys  refrained  from  including  material  points 
in  their  original  briefs,  and  presented  snch  points  in  reply  briefs  after 
they  had  received  respondent's  answerlDg  briefs,  respondent's  remedy  was 
by  application  to  have  appellant's  r^ly  brlefa  stricken  from  the  flies, 
and  not  fay  motion  for  leave  to  file  a  rejoinder  brief  to  answer  sodi  con- 
tentlons. 

Ed.  Note^For  other  cases,  see  Appeel  and  Error,  Dec.  Dig.  |  782.*] 

Action  by  John  Ardolino  against  George  N.  Reinhardt    On  mo- 
tion by  respondent  to  file  a  rejoinder  brief.  Denied. 
Argued   before   PATTERSON,   P.    T.,  and  McLAUGHLIN, 

CLARKE,  HOUGHTON,  and  SCOTT,  JJ. 

Palmicri  &  Wechsler,  for  the  motion. 

•For  otliar  oum  h*  lame  topto  ft  |  HincBXB  la  Doe.  A  Am.  Digs.  IMT  to  dat*,  A  Rcp'r  ladezM 
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PATTERSON,  P.  J.  This  is  an  application  by  the  respondent  for 
leave  to  file  a  rejoinder  brief  to  the  replying  brief  of  the  appellant, 
on  the  ground  that  in  such  replug  brief  the  appellant  has  presented 
an  entirely  new  point,  not  mentioned  in  his  wiginal  brief,  and  there- 
fore one  which  the  respondent  had  no  reason  to  believe  would  be 
raised,  and  which  he  was  not  called  upon  to  consider. 

Motions  of  this  character  are  not  allowed,  but  some  remedy  should 
be  provided  for  such  a  situation  as  that  in  which  the  moving  party  is 
here  placed.  It  has  of  late  come  within  the  observation  of  the  court 
that  some  attorneys  preparing  briefs  for  appellants  refrain  from  in- 
cluding in  their  original  briefs  points  of  vital  importance,  and  after 
they  have  received  ^e  respondents'  answering  briefs  they  set  forth,  in 
what  they  call  "replying  briefs,"  the  important  matter  omitted  in  the 
first  instance.  As  no  such  thing  as  a  rejoinder  to  a  reply  brief  is 
permitted,  it  is  obvious  that  in  sudi  a  case  the  respondent  is  placed 
at  a  great  disadvantage,  and  that  the  real  purpose  of  requiring  an  ex- 
change of  briefs  is  frustrated.  The  reprehensible  practice  here  refer- 
red to  cannot  be  tolerated.  Therefore,  in  such  circumstances,  appli- 
cations will  be  entertained  to  have  sudi  so-called  reply  briefs  as  are 
above  referred  to  removed  from  the  files  and  withdrawn  from  the 
consideration  of  the  court. 

Hie  present  motion,  however,  must  be  denied,  but  without  costs. 
AU  concur. 


(Snpnme  Oonrt,  Appelate  IMvlsion,  First  Department   October  28,  1906.) 

Z>raOOTXBT  (i  87*)— BZAinNATION  OV  DETENDAnT  BEFOBE  COICPLAIRT. 

FlaintifF  may  not  have  an  examination  of  defendant  Itefore  comfdalnt, 
merely  to  enable  plaintiff  to  allege  tlie  exact  amount  due  him. 

[Ed.  Note^-^Fw  other  cases,  see  Dlscorery,  Cent  Dig.  1  SO;  Dea  Dig. 
I  8T.*] 

Appeal  from  Special  Term. 

Action  by  Harry  Brick  against  Carl  Shaff  and  another. .  From  an  or- 
der denying  a  motion  to  vacate  an  order  for  examination  of  defend- 
ants before  complaint,  they  appeal.    Reversed,  and  motion  granted. 

Argued  before  PATTERSON.  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  SCOTT,  JJ. 

Louis  Jersawitz,  for  appellants. 

Jonah  J.  Goldstein,  for  respondent 

PER  CURIAM.  Plaintiff  sues  for  commissions  upon  sales  made 
for  defendants.  Among  other  things  he  claims  to  be  entitled  to  com- 
mission upon  duplicate  orders.  He  knows  the  amount  of  direct  or- 
ders he  obtained,  but  alleges  that  between  January  1,  1907)  and  No- 
vember 4,  1907,  a  number  of  duplicate  orders  were  received  and  filled 
by  defendants,  and  that  he  does  not  know  the  exact  amount  due  him, 
and  cannot  allege  the  same  with  certainty.  We  have  uniformly  re- 
fused an  examination  before  complaint  merely  to  enable  the  plain- 
ly othMT  OMN  M*  MBM  toplo  ft  |  KUnsMR  In  Dao.  *  Jlid.  DIgi.  U07  to  dftt*,  ft  R«p*r  XndaxH 
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tiff  to  allege  the  exact  amount  due  him,  and  we  see  no  reason  for  de- 
parting from  the  rule  in  this  case. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs. 


(Supreme  Gonrt,  Appelate  DItIsIoq,  Second  Department   October  22,  190S.) 

ATTOBKEY  AHD  CaJKWT— LlABIIilTPBg  OF  ATTOSiraT— ACTZOHB  TOB  NlOLZainOB— 

EviDKKCT— SumagNOT. 

In  an  acdtm  by  cllait  sgabut  an  attorney  for  nc^lgence  In  falling 
to  examine  an  Indictment  against  the  dlent  and  not  making  a  proper 
defense,  tbe  weight  of  evidence  held  to  show  that  defendant  performed 
all  the  aervlcee  expected  of  him  and  was  not  negligent  as  charged,  so 
that  a  Terdlct  for  plaintiff  ahonld  be  set  aslda 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Wilson  A.  Qeveland  against  George  Cromwell.  From  a 
judgment  for  plaintiff,  and  an  order  denying  a  motion  for  new  trial, 
defendant  app^s.  Reversed,  and  new  trial  granted. 

See,  also,  110  App.  Div.  82,  96  N.  Y.  Supp.  475. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR. 
and  MILLER,  JJ. 

Warren  C.  Van  Slyke,  for  appellant. 
George  W.  Miller,  for  respcmdent, 

MILLER,  J.  While  the  case  presented  a  question  for  the  jury 
(Cleveland  v.  Cromwell,  110  App.  Div.  82,  96  N.  Y.  Supp.  475),  I 
uiink  that  the  preponderance  of  tfie  evidence  supports  tiie  view  that  the 
defendant  merely  undertook,  as  the  plaintiff's  friend,  to  extricate  him 
from  his  difficulties  by  effecting  a  compromise ;  that  the  defendant  was 
employed,  if  at  all,  to  do  precisely  what  he  did  do ;  and  that  he  was  not 
expected  to  examine  the  indictment,  to  advise  the  plaintiff  of  his  legal 
rights,  or  to  conduct  his  defense  in  case  the  effort  to  ccnnpromise  failed. 
When  the  plaintiff  was  arrested  he  employed  another  lawyer,  and  aft- 
er an  examination  before  the  committing  magistrate  he  was  held  for 
the  grand  jury.  An  indictment  was  found  against  him  on  the  7tb 
day  of  December,  1906,  to  which  he  pleaded  not  guilty.  Two  or 
three  days  before  his  case  was  to  bccalled  for  trial,  in  June,  1897,  he 
was  notified  by  the  district  attorney  to  appear.  His  lawyer  required 
a  fee  of  $250,  which  he  could  not  pay.  In  that  situation  he  went  to 
the  defendant,  his  personal  and  political  friend,  whose  practice  had 
theretofore  been  confined  to  admiral^  law.  I  quote  from  the  plain- 
tiff's testimony  respecting  his  first  conversation  with  the  defendant 
the  following: 

"I  said  that  I  foiled  to  see  anything  criminal  In  tbe  matter,  but  still  there 
might  be  some  lexical  point  which  I  did  not  understand.  I  stated  that  the 
lawyer  that  I  had  before  the  Justice  of  the  peace  wanted  to  charge  me  9250  to 
defend  me,  and  I  thonght  that  was  too  much.  I  said  that  if  I  bad  to  si>end 
that  amount  of  money,  or  was  to  spend  that  amount  of  money,  I  would  pre- 
fer to  give  it  back  to  Mr.  Stanley,  If  by  so  doing  it  could  settle  the  whole  mat- 
ter. I  said  that  I  had  had  his  money  In  good  faith,  and  that  I  preferred  that 
he  should  have  it  back  to  spending  It  fighting  him  In  the  law ;  that  I  did  not 
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know  whether  It  waa  too  late  for  that  or  not,  bvt  that  I  felt  he  ahonld  know 
and  nnderstand  the  matter." 

It  was  arranged  that  the  plaintiff  should  see  the  complainant  and 
effect  a  compromise,  or,  if  his  effort  failed,  that  he  should  bring  the 
complainant  to  see  the  defendant.  A  compromise  was  effected  by  the 
payment  of  $60,  of  which  the  defendant  and  another  of  plaintiff's 
friends  eadi  contributed  $30,  and  it  is  undisputed  that  the  defendant 
was  never  repaid  said  sum  and  that  he  never  received  anything  what- 
ever for  his  services.  On  the  day  when  the  case  was  to  be  called  for 
trial  plaintiff  appeared  in  court,  without  any  witnesses  and  without 
the  documentary  evidence  which  he  says  he  relied  upon  to  establish 
his  defense.  While  the  plaintiff  does  testify  that  he  employed  the 
defendant  to  defend  him,  and  that  the  defendant  agreed  to  wait  until 
he  could  pay  him  for  his  services,  I  think  it  is  plain  that  a  defense, 
cither  on  the  law  or  on  the  facts,  was  not  contemplated,  much  less 
wanted,  by  the  plaintiff.  Having  satisfied  the  complainant,  the  plain- 
tiff expected  the  defendant  to  persuade  the  district  attorney  and  the 
court  to  dispose  of  the  indictment  without  a  trial,  and  he  did  not 
e3q>ect  him  to  examine  the  indictment  to  discover  if  there  were  flaws 
in  it.  At  the  stage  in  which  the  defendant  was  called  into  the  case, 
and  in  view  of  what  he  was  expected  to  accomplish,  he  had  a  right  to 
take  it  for  granted  that  the  indictment  had  already  been  examined 
by  the  plaintiff's  lawyer.  He  persuaded  the  district  attorney  to  accept 
a  plea  of  guilty  of  the  crime  of  petit  larceny  and  the  court  to  suspend 
sentence.  I  think  it  is  plain,  that  that  is  all  the  plaintiff  even  hoped  he 
would  be  able  to  accomplish. 

While  there  is  evidence  in  the  record  which  may  tend  to  support 
a  different  view,  it  seems  to  me  that  the  evidence  so  preponderates  in 
support  of  the  view  hereinbefore  indicated  that  it  would  be  unjust  to 
allow  this  verdict  to  stand,  and  I  vote  to  set  it  aside  as  against  the 
wei^t  of  evidence,  and  to  grant  a  new  trial  upon  the  usual  terms. 

WOODWARD,  JENKS,  and  GAYNOR,  JJ.,  concur. 

HOOKER,  J.  (concurring).  The  action  is  for  malpractice,  client 
against  attorney,  in  that  the  latter  negligently  conducted  his  case, 
"nie  plaintiff  has  had  a  verdict  of  the  jury,  and  from  the  judgment 
entered  thereon  the  defendant  appeals.  The  judgment  should  be  re- 
versed on  the  ground  that  the  negligence  of  the  attorney  was  not  the 
proximate  cause  of  the  damages  plaintiff  sustained. 

Plaintiff  was  indicted  for  grand  larceny  in  the  second  degree,  and, 
as  the  jury  found,  retained  the  defendant  as  his  attorney.  The  facts 
stated  in  the  indictment,  however,  showed,  in  the  first  place,  that  the 
crime  alleged  was  petit  larceny,  rather  than  grand  larceny,  and,  in  the 
second  place,  that  the  statute  of  limitations  had,  at  the  time  the  in- 
dictment was  found,  nm  against  the  misdemeanor.  When  the  plain- 
tiff's case  was  called  in  the  criminal  court,  the  defendant,  instead  of 
moving  to  dismiss  the  indictment  for  the  defects  apparent  on  the 
fsLce  tiiereof,  arranged  to  reimburse  the  prosecuting  witness  for  his  al- 
leged fina^icial  loss,  and,  after  a  conference  with  the  district  attorney, 
arranged  to  have  the  plaintiff  plead  guilty  to  petit  larceny,  sentence 
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to  be  suspended.  The  former  plea  of  not  guilty  was  consequently 
withdrawn,  and,  upon  the  advice  of  this  defendant,  the  plaintiff  plead 
guilty  to  the  lesser  charge,  the  court  adopted  the  suggestion  of  the 
district  attorney,  and  sentence  was  suspended.  About  six  months 
thereafter  the  plaintiff  was  indicted  on  another  diai^,  and  upon  be-  • 
ing  broughit  into  court  upon  a  bench  warrant  he  was  sentenced  to  one 
year  in  the  penitentiary  upon  his  former  plea  of  guilty.  He  remained 
in  the  penitentiary  between  three  and  four  months,  when  he  was  dis- 
charged on  a  writ  of  habeas  corpus  on  the  ground  that  the  indictment 
was  void;  and  it  is  for  the  damages  he  sustained  by  reason  of  the 
incarceration  that  the  plaintiff  brings  this  action. 

Even  if  it  be  granted  that  the  defendant  was  guilty  of  negligence 
in  advising  the  plaintiff  to  plead  guilty  to  the  first  indictment,  yet  that 
negligence  is  hardly  the  proximate  cause  of  the  plaintiff's  damage. 
The  defendant  had  nothing  to  do  with  the  ivoceedings  had  tmder  the 
serond  indictment.  The  possibility  of  the  plainttff's  iimtrisonment  up- 
on his  plea  of  guilty  was  uncertain  and  mdefinite.  The  district  at- 
torney, testifying  upon  the  trial  of  this  case,  stated  that  he  certain- 
ly would  not  have  moved  for  sentence  under  the  first  indictment  if 
it  had  not  been  for  the  second  offense  with  which  he  was  charged; 
and  such  is  the  only  reasonable  inference  to  be  drawn  from  all  of 
the  evidence.  While  courts  may  impriscm  those  upon  whom  sentence 
has  been  suspended  in  certain  cases  and  within  certain  periods  of  time 
ujxm  showing  of  misconduct,  the  likelihood  of  the  perpetration  of  such 
misconduct  is,  in  a  case  of  this  sort,  so  vague  and  uncertain  as  fully 
to  dispel  the  idea  of  any  necessary  connection  between  the  advice  of  the 
defendant  to  plead  guilty  and  the  plaintiff's  later  imprisonment.  This 
is  not  the  case  where,  a  cause  being  given,  the  effect  must  follow, 
which  is  proximate  cause.  Here  there  was  a  distinct  and  independent 
circumstance,  not  only  wholly  without  the  volition  of  the  dcKndant, 
but  hardlv  to  be  anticipated  by  the  plaintiff  at  the  time  he  pleaded 
guilty,  which,  happening,  made  the  result  possible;  and  in  the  ordi- 
nary conduct  of  men's  affairs  this  circumstance  was  so  unlikely  to  in- 
tervene diat  by  no  process  of  reasoning  could  it  be  looked  upon  as  a 
necessary  sequence  to  the  plea  of  guilty.  See  Laidlaw  v.  Sage,  158 
N.  Y.  73,  62  N.  E.  679,  44  L.  R.  A.  216. 

My  conclusion  is  that  it  must  be  held  in  this  case  that  the  dam- 
age which  the  plaintiff  suffered,  although  grievous  in  its  character, 
was  not  the  natural,  logical,  and  proximate  result  of  any  negligence 
of  which  the  defendant  might  have  been  guilty;  and  hence  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted,  costs  to  abide  the 
event. 

JENKS.  J.,  concurs  with  HOOKER,  J. 
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(Snpreme  Court,  Appellate  EHvIbIod,  Second  Department   October  22,  1908.) 

1.  OoBPounoHS— FbEKiGH  OoBPOBAXions— OusTzno  on  BusnrasB  Wnmn 
Statb. 

A  loan  hy  a  foreign  corporation  engaged  solely  In  the  wholesale  Ice 
boalneae  does  not  OMistltate  a  contract  opon  wbldi  a  recovery  ia  forbid- 
den by  Cteneral  Corporation  Law  (faan  1892,  p.  180S,  c.  687)  I  15,  nn- 
leas  a  o«rtlflcate  authorizing  It  to  do  budnesa  shall  have  beoi  procured 
under  section  15  and  the  licoue  tee  paid  under  aecUoi  ISl  of  the  tax 
law  (Laws  1896,  p.  806,  c.  906). 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  12,  Corporattoia,  H 
2SS0-3m,  2086-2S4a] 


A  loan  bj  a  foreign  corporatloo  oigaged  solely  In  tiie  wh<desale  Ice 
business,  which  was  not  In  any  manner  connected  with  Its  boslness,  is 
not  within  the  operation  of  General  Corporation  Law  (Laws  1892,  p. 
1805,  e.  687)  §  15,  forbidding  snch  a  corporation  to  maintain  an  action  on 
any  contract  unless  it  shall  have  procured  a  certlflcate  under  section  16 
and  paid  a  license  fee  under  section  181  of  the  tax  law  (Laws  1896.  p. 
856,  a  908). 

[Ed.  Note. — Vot  cases  In  point  see  Cent  Dig.  vol.  12,  Gozporatlons,  U 
2520-2827.  2636-254&] 

Appeal  fnxn  Municipal  Court,  Borough  of  Brooklyn,  Fifth  District 
Two  actions  by  the  Commercial  Coal  &  Ice  Ccmpany  against 

Charles  W.  Polhemus.   Judgments  for  plaintiff,  and  defendant  a|^)eals. 

Ju<^;ment  in  each  case  affirmed. 
Argued  before  WOODWARD,  JENKS.  HOOKER,  GAYNOR, 

and  RICH,  JJ. 

Stephen  Callahan,  for  appellant 
Nelson  Zabrislcie,  for  respondent 

RICH,  J.  Separate  appeals  are  taken  in  the  above-entitled  actions 
from  judgments  of  the  Mimicipal  Court  in  actions  brought  to  recover 
money  loaned  by  the  respondent  to  the  appellant.  The  appeals  in- 
volve the  same  questions  and  rest  upon  the  same  evidence.  There  is 
no  controversy  upon  the  facts,  and  but  a  single  question  of  law  is 
presented  for  our  consideration. 

The  plaintiff  is  a  foreign  stock  corporation  whose  principal  business 
is  transacted  in  the  borough  of  Broc^yn,  in  this  state.  It  is  engaged 
in  selling  ice  at  wholesale,  and  is  not  interested  in  any  other  business. 
Upon  a  statement  made  to  its  secretary  and  treasurer  by  the  appel- 
lant that  he  was  in  distress  and  needed  money,  and  at  his  request,  the 
respondent  loaned  him  $500  in  1905  and  $330  in  1906.  There  was  no 
written  agreement  between  the  parties  and  no  further  conversation 
between  them  relating  to  the  transaction,  except  that  defendant  prom- 
ised to  pay.  The  sole  defense  is  that  the  respondent  did  not  procure 
a  certificate  from  the  Secretary  of  State  authorizing  it  to  do  busi- 
ness in  this  state,  as  required  by  section  16  of  the  general  corporation 
law  (Laws  1893,  p.  1805,  c.  687),  and  did  not  pay  the  license  fee  re- 
quired by  section  181  of  the  Ux  law  (Laws  1896,  p.  856,  c.  908); 
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and  it  is  contended  that  it  was  precluded  from  maintaining  these  ac- 
tions by  the  provision  contained  in  said  section  15  that: 

"No  foreign  stock  corporatloii  doing  baslness  In  this  artate  shall  maintain 
any  action  in  this  state  opon  aaj  contract  made  by  it  in  this  state,  unless 
prior  to  the  mnving  of  nich  contract  It  shall  hare  procured  such  certificate." 

The  trial  court  overruled  this  contention  and  rendered  judgments 
for  the  plaintiff. 

To  bring  into  operation  the  statutory  provision  relied  upon  by  the 
appellant,  the  action  brought  by  the  corporation  must  be  based  upon 
a  contract  made  by  it  in  this  state,  and  such  contract  must  be  con- 
nected with  or  incidental  to  the  business  it  is  carrying  on.  The  ac- 
tions are  based  upon  unilateral  contracts  by  which  the  appellant  either 
expressly  or  impUedly  agreed  to  repay  the  loans  made.  The  corpora- 
tion made  no  agreement  or  contract.  Its  sole  act  was  the  handing 
of  its  money  to  the  appellant.  This  transaction  does  not  constitute 
a  contract  upon  which  a  recovery  is  forbidden  by  the  statute.  Tal- 
lapoosa Lumber  Co.  v.  Holbert,  5  App.  Div.  659,  39  N.  Y.  'Supp. 
433.  Nor  was  the  transaction  in  any  manner  connected  with  or  inci- 
dental to  the  business  of  wholesaling  ice,  which  was  the  sole  business 
carried  on  by  the  corporation.  The  cases  cited  by  counsel  for  the  ap- 
pellant are  based  upon  contracts  made  by  the  corporation  in  the 
transaction  of  its  usual  and  general  business,  and  are  not  applicable 
to  the  questions  here  presented.  No  such  narrow  or  unjust  policy 
was  intended  to  be  created  by  the  statute. 

The  judgment  in  each  case  must  be  affirmcid,  with  costs.  All 
concur. 


(Supreme  Court  Appellate  Dirlslon,  Second  Departmoit   October  22,  180&) 

Covenants  (8  79*)— BESTBicnvB  Building  Gotenantb— Rioht  to  Enroscn. 

Plaintiff,  who  owns  land  across  the  street  from  defendants,  acquired 
from  defendants'  grantor,  who  was  the  common  grantor  of  all  the  prop- 
erty In  the  block  upon  which  dwellings  have  been  erected,  can  enforce 
against  defendants  covenants  in  deeds  to  them  and  to  their  grantors 
against  the  erection  of  buildings  within  10  feet  of  the  street  line. 

[Ed.  Note.— For  other  cases,  see  Covenants,  Dec.  Dig.  S  79.*] 

Submission  of  controversy,  under  Code  Civ.  Proc  §§  1379-1281, 
between  Caroline  N.  Francis  and  Philip  Ziering  and  another.  Ju(^- 
ment  for  plaintiff. 

Argued  before  WOODWARD,  HOOKER,  GAYNOR,  RICH, 
and  MILLER,  JJ. 

Charles  H.  Machin,  for  plaintiff. 

Meyer  D.  Siegel,  for  defendants. 

RICH,  J.  Defendants'  grantors  became  possessed  of  a  piece  of 
real  property  on  Bay  avenue  in  1889,  under  a  deed  containing  the  pro- 
vision: 

"And  the  said  party  of  the  second  part,  for  himself,  bis  belrs  and  assigns, 
doth  farther  covenant  to  and  with  the  said  party  of  tiie  first  i>art,  his  heirs, 

*For  oUitr  uums  m*  nm*  topic  A  (  numbu  in  Deo.  ft  Am.  Dtgi.  U07  to  date,  ft  Rap'r  Indaaus 
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execaton  and  admlnlatratorfl,  that  neither  the  party  of  the  second  part  nor 
his  heirs  or  assigns  shall  or  will  ever  ere<>t  or  permit  on  said  premises  or  any 
portion  thereof,  any  building  within  ten  feet  of  the  land  of  said  Bay  avenne." 

And  the  conveyance  to  the  defendants  reiterates  this  provision.  In 
1897  defendants  erected  a  stone  and  brick  structure  upon  said  premises 
which  extends  to  the  building  line  of  the  street,  beyond  the  front  of 
the  other  buildings  on  the  avenue,  and  it  is  sought  by  plaintiff  who 
is  the  owner  of  a  dwelling  house  on  the  opposite  side  of  the  street, 
to  perpetually  enjoin  the  defendants  from  maintaining  a  building 
or  structure  within  10  feet  of  the  northerly  line  of  the  street. 

We  are  at  a  loss  to  understand  why  there  should  be  any  disagree- 
ment as  to  the  meaning  of  this  clause.  There  are  several  separate 
covenants  contained  in  the  deed.  The  one  under  consideration,  how- 
ever, may  be  construed  without  reference  to  the  others.  It  runs  with 
the  land,  and  provides  that  the  grantor,  his  heirs  and  assigns,  should 
never  erect  or  permit  on  said  premises,  or  any  portion  thereof,  any 
building  within  10  feet  of  the  land  of  Bay  avenue ;  that  is,  within  10 
fee  of  the  street  line.  When  the  defendants  acquired  title  to  the  premis- 
es, it  was  subject  to  this  restriction.  They  undertook  to  keep  the 
covenant,  and  cannot  complain  if  neighbors  object  to  its  violation. 
The  plaintiff  acquired  title  to  the  premises  owned  by  her  from  de- 
fendants' grantor,  who  was  the  common  grantor  of  all  of  the  prop- 
erty in  that  block  upon  which  dwelling  houses  hive  been  erected; 
and,  if  she  feels  herself  a^^eved,  the  power  of  the  court  may  be  in- 
voked for  relief,  and  judgment  is  ordered  for  the  plaintiff  for  the  re- 
lief demanded. 

Judgmrat  for  the  plaintiff  on  submission  of  controveny,  with  coatL  All 
concur. 


^28  App.  mr.  175.) 

SUIXTVAN  T.  RICIIMON-D  LIGHT  ft  R.  CO. 
(Supreme, Court.  Appellate  Divlalon,  Second  D^rtment.    October  22,  1908.) 

STSKET  RAILBOADS  <S  113*)— IVJUBIES  to  PEBSOIT  on  TBAOK— NBOUOIirOB— E^ri- 

deucb. 

In  an  action  for  injuries  to  a  child  struck  by  a  street  car  operated,  In 
the  presence  of  the  motorman,  by  a  boy  18  years  old  employed  by  the 
company  as  a  clerk,  evidence  of  a  rule  of  the  company  prohibiting  the 
motorman  from  permitting  any  person  on  the  front  platform,  with  certain 
exceptions,  which  did  not  include  the  clerk,  was  admissible  on  the  Issue 
whether  the  motorman  exercised  the  care  which  an  ordinarily  prudent 
person  would  have  exercised  under  similar  circumstances. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Dec.  Dig.  {  113.*] 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Florence  Sullivan,  an  infant,  by  Daniel  J.  Sullivan,  her 
guardian  ad  litem,  against  the  Richmond  Light  &  Railroad  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ.  

*For  otbtr  cam  lee  Mms  tople  ft  I  hchber  la  Dec.  ft  Am.  Die*.  1907  to  date,  ft  Rep'r  laimm 
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John  J.  Kenney,  for  appellant. 

Warren  C.  Van  Slyke  (George  M.  Pinncy,  Jr.,  on  the  brief),  for 
respondent. 

HOOKER,  J.  The  action  is  for  negligence,  in  that  the  defendant 
carelessly  permitted  one  of  its  street  cars  to  run  down  a  child  on  the 
street  and  inflict  physical  injury.  At  the  time  of  the  accident  the  car 
was  being  operated  by  an  18  year  old  boy,  the  son  of  the  superin- 
tendent of  the  defendant,  in  its  employ  as  a  clerk.  The  car's  regu- 
lar motorman  was  also  on  the  front  platform. 

The  principal  question  in  the  case  arises  upon  the  receipt  in  evi- 
dence, over  llie  defendant's  objection  and  exception,  of  a  rule  of  the 
defendant  company  that  motormen  must  not  permit  any  persons  on 
the  front  platform,  except  certain  designated  officials,  of  whom  the 
clerk  was  not  one,  and  that  motormen  must  not  allow  others  to  oper- 
ate their  cars,  except  students  when  under  instruction,  which  the 
clerk  was  not.  The  defendant  urges  that  the  introduction  of  this 
evidence  was  error,  because  the  rule  required  a  higher  d^ee  of  care 
upon  the  part  of  the  motorman  than  the  law  imposed  upon  the  company 
itself,  and  the  plaintiff,  irom  her  tender  years,  could  neither  have 
known  nor  relied  upon  that  rule.  The  admission  of  the  evidence  was 
proper,  both  on  principle  and  authority.  The  purpose  of  the  adoption 
of  the  rule  was  to  insure  safe  and  careful  operation  of  the  cars  of 
the  defendant,  that  no  injury  might  be  done  the  equipment,  to  the 
loss  of  the  defendant,  the  motorman's  employer;  that  those  being 
carried  in  the  car  might  not  be  injured,  and  thus  avoid  harm  to  the 
passengers;  and  that  lawful  users  of  the  street  might  not  suffer 
collision,  and  thus  avoid  injuries  to  third  parties.  The  law  adopts  a 
certain  standard  of  conduct  in  such  cases,  namely,  that  the  motor- 
man  shall  exercise  that  degree  of  care  and  caution  which  an  ordinar- 
ily prudent  person  would  under  similar  circumstances.  That  the  de- 
fendant, the  motorman's  master,  has  adopted  for  his  guidance  a  high- 
er standard  of  conduct  is  material  in  an  action  against  the  master, 
who  promulgated  the  rule,  by  one  who  has  been  injured  by  reason  of 
its  violation;  for  the  motorman's  violation  of  the  rule  showed  in 
this  case  a  negligent  disregard  of  the  duty  under  which  he  rested, 
to  the  master,  to  observe  certain  precautions  enjoined  by  it  for  the 
purpose  of  avoiding  just  such  accidents  as  occurred  here.  The  motor- 
man's  negligence  was  an  issue.  Whether  he  observed  his  master's 
instructions,  as  well  as  his  legal  obligation,  in  the  discharge  of  his  du- 
ty toward  users  of  the  highway,  is  not  immaterial  on  that  issue. 

So,  too,  it  has  been  held.  In  Stevens  v.  Boston  El.  Railway  Co.,  184 
Mass.  476,  69  N.  E.  338,  where  defendant's  car  ran  into  the  plain- 
tiff, the  driver  of  a  carriage,  it  was  held  that  a  rule  of  the  defend- 
ant requiring  the  sounding  of  a  gong  when  passing  carriages  and  other 
vehicles  was  admissible  to  show  negligence  on  the  part  of  the  motor- 
man.   The  court  said : 

"A  rule  made  by  a  corporation  for  the  guidance  of  Its  servants  In  matters 
affecting  the  safety  of  others  is  made  In  the  performance  of  a  duty,  by  a  par- 
ty that  is  called  upon  to  consider  methods,  and  determine  how  Its  business 
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shall  be  conducted.  Such  a  rule,  made  known  to  its  serranta,  creates  a  duty 
(a  obedience  as  between  tbe  master  and  serrant,  and  dlsobedloice  of  It  by 
the  servant  Is  negligence  as  between  tbe  two./  If  sncb  dlsobedloice  injuriously 
affects  a  third  person,  It  Is  not  to  be  assumed.  In  favor  o(  the  master,  tbat  the 
negligence  was  immaterial  to  the  Injured  [Mrson  and  that  his  rights  were  not 
affected  by  It  Rather  ought  It  to  be  held  an  implication  that  there  was  a 
breach  of  duty  towards  him,  as  well  as  towards  ttie  master,  who  prescribied 
tbe  conduct  that  he  thought  necessary  or  desirable  for  protection  In  anch 
cases.  Against  the  proprietor  of  a  business,  tbe  methods  which  he  adopts 
for  the  protection  of  others  are  some  evidence  of  what  he  thioks  necessary  or 
proper  to  insure  their  safety." 

It  was  likewise  said  in  the  same  case  that  evidence  of  this  charac- 
ter is  somewhat  analogous  to  proof  of  the  violatim  of  an  ordinance 
or  statute,  which,  while  not  conclusive  of  the  defendant's  neligence,  is 
always  material. 

The  other  questions  presented  have  been  examined,  but  we  are  not 
persuaded  that  any  error  was  committed  upon  the  trial  which  would 
warrant  a  reversal  of  the  judgment. 

The  judgment  and  order  appealed  from  must  therefore  be  affirm- 
ed, with  costs.  All  concur. 


(128  App.  XMt.  190.) 

McEAME  V.  DADT  et  aL 
(Supreme  Court  Appellate  Dlvlslrai,  Second  Departm^t   October  22,  1908.) 

1.  Plbadiho  (I  127*)— Ajtswer— ADiaSSIONS. 

An  answer  need  not  formally  admit  anything.    It  la  enou^,  under 
Code  Civ.  Proc.  I  000,  to  refrain  from  denying. 
I  ma.  Noter— rw  other  cases,  see  Pleading,  Dec  Dig.  1 127.*] 

2.  PuEAniira  (S  86*)— Anxission  zn  Ahswsb. 

Tbe  act  of  tbe  attorney  of  defendants  In  putting  In  an  answer,  ex- 
pressly admitting  tbe  allegation  of  the  complaint  that  defendants  were 
partnera  does  not.  In,  and  of  itself,  make  the  admission  their  personal  dec- 
laration, so  as  to  be  evidence  against  them  generally ;  but  It  makes  it  their 
declaration  only  as  an  admission  of  record  In  the  case,  so  that,  the  an- 
swer having  ceased  to  be  an  admission  of  record,  by  amendment  of  the 
answer  striking  out  the  admission  and  denying  the  allegation,  the  admis- 
sion, to  be  evidence  against  them,  must  be  shown  to  have  been  made  by 
their  direction. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  81-86;  Dec 
Dig.  S  36.*] 

Appeal  from  Trial  Term^  Kings  County. 

Action  by  Theodore  McKane  against  Midiael  J.  Dady  and  others. 
From  a  judgment  in  favor  of  defendants  Dady  and  Cfook,  plaintiff 
appeals.  Affirmed. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Frederick  W.  Sparks  (Jesse  Fuller,  Jr.,  on  the  brief),  for  appellant. 
Jesse  W.  Johnson  (Albert  E.  Lamb,  on  the  brief),  for  respondents. 

GAYNOR,  J.  The  action  is  for  a  balance  due  for  erecting  a  build- 
ing.  The  complaint  alleged  that  the  seven  defendants  were  copart- 

*FOr  othM-  euM  rm  mod*  tople  *  I  mnasB  in  Dw.  A  Am.  Dlgib  1907  to  teU,  A  lUp'r  InduM 
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ners ;  and  in  that  wa^  the  plamtiff  sought  to  hold  them  all,  although 
his  dealings  were  wtth  only  two  of  them,  McKane  (deceased)  and 
Williamson.  The  action  was  begun  in  1895  and  tried  in  1907.  Three 
of  the  defendants  had  then  died.  One  of  the  remaining  four  answered 
alone,  and  denied  the  allegation  of  copartnership.  The  other  three, 
Williamson,  Dady  and  Cook  (and  the  three  deceased  defendants), 
answered  together,  but  the  answer  was  verified  by  the  defendant 
Williamson  only.  It  went  out  of  its  way  to  make  a  formal  admission 
of  the  allegation  of  partnership;  for  an  answer  is  not  required  to 
formally  adunit  anything;  it  suffices  to  refrain  from  denying  (Code 
Civ.  Proc.  §  500) — a  simple  thing  which  it  seems  hard  for  some  plead- 
ers to  learn,  and  which  some  of  them  learn  by  experience  and  to 
their  sorrow.  Ten  months  afterwards  they  amended  their  answer  by 
leave  of  court  by  striking  out  the  said  admission  and  denying  the  al- 
legation of  partnership.  On  the  trial  the  said  original  answer  was 
admitted  as  evidence  of  the  partnership  1^  admission  as  ^^inst  the 
<!efendant  Williamson,  who  verified  it,  but  excluded  as  against  the 
said  defendants  Dadv  and  Cook.  The  result  was  a  dianissal  as  to 
the  two  latter,  for  uiere  was  no  evidence  of  the  copartnership,  ex- 
cept as  against  the  defendant  Williamson,  and  against  him  only  by 
the  said  answer;  and  the  jury  disagreed  as  to  him,  and  rendered 
a.  verdict  in  favor  of  the  other  defendant.  Before  offering  the  said 
answer  in  evidence  the  plaintiff  called  the  said  defendants  Dady  and 
Cook  to  prove  that  they  authorized  the  answer.  They  testified  to 
tiie  contrary;  that  they  had  nothing  to  do  with  the  preparation  of 
the  answer,  never  authorized  an  admission  of  die  partnership  in  it, 
and  moved  to  amend  it  as  sora  as  they  learned  it  ccmtained  such  ad- 
mission. There  was  no  evidence  whatever  that  they  authorized  or 
participated  in  the  admission.  Unless,  therefore,  the  act  of  their  at- 
torney in  putting  in  such  answer  in  and  of  itself  made  the  admission 
-their  personal  declaration,  so  as  to  be  evidence  against  them  generally, 
i.  e.,  in  this  case  or  in  any  other,  it  was  not  their  declaration  for  any 
purpose  other  than  an  admission  of  record  in  this  case;  and  as  it 
had  ceased  to  be  an  admission  of  record  it  had  ceased  to  be  an  ad- 
mission for  any  purpose.  The  act  of  their  attorney  can  no  more 
be  ^ven  such  an  effect  than  the  act  of  any  other  unauthorized  agent 
It  IS  necessary  in  either  case  to  show  direction  or  authority.  The 
answer  no  longer  being  an  admission  of  record,  the  burden  was  on 
the  plaintiff  to  prove  that  it  was  theirs  in  fact  by  their  direction  to 
the  attorney  to  make  it,  as  he  tried  to  prove.  The  case  seems  to 
be  a  rare  one  in  this  state,  but  the  case  of  Cook  t.  Barr,  44  N.  Y. 
156,  has  a  strong  bearing,  if  it  be  not  decisive. 
The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  coita.  AH  ooncor. 
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OONLON  T.  NATIONAL  FIREPROOFING  00.  et  aL 


(Sapreme  Court  A[^IIate  Dlvtslon,  First  D^mrtment    October  23,  1908.) 

1.  Abatembitt  and  Retivax,  ({  15*)— Pendbnot  or  Otbkk  Aonon— Emcr  or 

DlSUISSAI,. 

The  peodnecy  of  one  action  Is  a  defetise  to  a  second  action  on  tbe  am 
cause  of  action ;  but  the  dismissal  of  the  first  actim  for  want  ol  pro*- 
cntlon  InTalidates  the  defense. 

[Ed.  Note. — For  other  caaea,  see  Abatemoit  and  BerlTal,  Oeat  DIs^  i 
116 :  Dec.  Dig.  g  15.*] 

2.  Costs  (J  277*)— Enpoecemint— Stat  or  StrBSEquEnx  Acnon. 

Under  the  rule  preventing  a  number  of  actions  for  the  same  came  of 
action  wh&i  the  controrersy  may  be  determined  in  the  first  action,  wbm 
one  brlngB  two  actions  on  the  same  cause  of  acti(m,  and  the  first  Is  dte- 
missed  for  want  of  looeecutlon,  with  costs  against  plaintiff,  proceeding! 
in  the  second  action  may  be  stayed  until  such  cofita  are  paid,  as  it  1) 
immaterial  whether  the  second  action  was  brought  prior  or  anbeeqceid 
to  the  award  of  costs  in  the  first  action. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  H  KMS,  1031.  KK^i 
Dec.  Dig.  1 277.*] 

Appeal  from  Special  Term. 

Action  by  Frank  Conlon  against  the  National  Fireproofing  Com- 
pany and  others.  From  an  order  denying  the  motion  of  defendant 
the  National  Fireproofing  Company  for  a  stay  of  procecdii^s,  it  ap- 
peals. Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

George  W.  Smyth,  for  appellant 
Edward  Mandel,  for  respondent. 

INGRAHAM,  J.  The  plaintiff  brought  two  actions  to  reccn-cr 
for  personal  injuries  upon  the  same  cause  of  action,  in  both  of  wtiidi 
issue  was  duly  joined  and  the  cases  placed  upon  the  calendar.  Up- 
on the  making  up  of  a  new  calendar,  plaintiff  failed  to  file  a  new 
note  of  issue  in  the  first  action  commenced,  whereupon  the  defendant 
National  Fireproofing  Company  moved  to  dismiss  the  complaint  there- 
in. This  motion  was  granted,  and  an  order  entered  dismissing^  the 
complaint  in  the  first  axition,  and  judgment  was  entered  against  the 
plaintiff  for  the  costs.  Subsequently  the  defendant  National  Fire- 
proofing Company  made  a  motion  for  a  stay  of  proceedings  in  flie 
second  action  until  the  payment  of  the  costs  upon  the  dismissal  of  the 
first  action,  and,  that  motion  having  been  denied,  the  defendant  ap- 
peals. 

The  pendency  of  the  first  action  would  have  been  a  defense  to  this 
action,  based  as  it  was  upon  the  same  cause  of  action.  The  first  ac- 
tion having  been  dismissed  for  want  of  prosecution,  that  invalidated 
what,  but  for  such  dismissal,  would  have  been  a  defense.  It  mud 
be  improper  to  allow  a  second  action  for  the  same  cause  of  action  to 
be  commenced  when  one  action  was  pending,  and  immediately  after 
the  commencement  of  the  second  action  have  the  first  dismissed. 
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and  thus  avoid  the  necessity  of  paying  costs  of  the  first  action  as  a 
privilege  of  omtinuing  the  second.  This  would  allow  a  method  of 
evading  the  very  salutary  rule  which  prevents  a  number  of  actions 
for  the  same  cause  of  action  when  the  controversy  could  be  determined 
in  the  first  action  commenced.  It  is  quite  essential  that  this  rule 
should  be  strengthened,  rather  than  relaxed.  The  case  of  Barton  v. 
Speis,  73  N.  Y.  133,  clearly  recog^nizes  the  existence  of  the  power  in 
this  court  to  compel  the  payment  of  these  costs.  In  Singer  v.  Garlick, 
123  App.  Div.  232,  107  N.  Y.  Supp.  972,  we  held  that  where  a  plain- 
tiff is  unsurcessftd  in  an  action,  and  costs  are  therein  awarded  to 
the  defendant,  another  action  to  recover  upon  the  same  cause  of  ac- 
tion cannot  be  maintained  until  the  costs  are  paid.  It  is  entirely  im- 
material whether  the  second  action  was  brought  prior  or  subsequent 
to  the  award  of  costs  in  the  first  action.  It  is  the  bringii^  of  two  ac- 
tions to  recover  for  the  same  cause  of  action  that  is  sought  to  be  pre- 
vented. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs.  All 
concur. 


(12S  App.  DIv.  169.) 

STEBN  T.  MARCUSE  et  al. 
(Snpreme  Oomt.  Appellate  IMtIbIoo,  Second  Department   October  22,  1908.) 

L  Appbai,  ahd  Bbbob  (t  127*)— RiOBT  or  Appeal— Default. 

Where,  In  an  action  to  foreclose  a  mortgage  on  two  tracts  of  land,  M., 
the  ovaer  of  one  tract,  neither  answered  in  the  action  nor  appeared  In 
opposition  to  the  motion  of  K.,  the  owner  of  the  other  tract,  as  to  the 
oTdsr  In  which  the  tracts  should  be  sold,  he  has  no  right  of  appeal  from 
the  order  made  on  the  motion ;  right  of  appeal  being  denied  one  by  Code 
Ciy.  Proc.  §  1294,  from  a  Judgment  or  order  on  his  default 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  U 
891;  Dec.  Dig.  I  127.«] 

2.  Appeal  and  Ebbob  (8  ]51«)— Pabtt  Aqobieved. 

Plaintiff.  In  an  action  to  foreclose  a  mortgage  on  two  tracts  owned  by 
different  persons,  is  not  a  party  aggrieved  by  an  order  that  one  tract  be 
■old  flTBt  If  it  bring  enough  to  pay  the  full  amount  and  bo,  under  Code 
CIt.  Proc  1 12M,  cannot  appeal  therefrom. 

[Bd.  Note.— For  other  caaea,  see  Appeal  and  Error,  Cent  Die  It  947- 
852;  Dec.  Dig.  |  161.*] 

Appeal  from  Special  Term,  Westchester  County 

Action  by  Nettie  Stern  against  Millard  Marcuse  and  others.  From 
an  order  in  favor  of  defendant  August  J.  Kimmerle,  plaintiff  and  de- 
fendants Marcuse  appeal.  Dismissed, 

See,  also,  119  App.  Div.  478,  103  N.  Y.  Supp.  1026. 

Argued  before  WOODWARD,  JENKS.  HOOKER.  RICH,  and 
MILLER,  JJ. 

Milton  Mayer  (James  McBrien,  on  the  brief),  for  appellant  Stern. 
Maurice  D.  Abrams,  for  appellants  Marcuse. 
David  Ross,  for  respondent. 

*Fpr  oUiT         —  warn*  tmpU:  *  I  tnnamm  In  Dm.  ft  Am.  Dlci.  1807  to  date,  A  Rep'r  IndezM 

Digitized  by  Google 


I 


664  112  N»W  YORK  SDPPLBMBINT  (Sup.  Ct 

ODd  146  Nev  Tork  Statt  Reporter 

WOODWARD,  J.  The  plaintiff  in  this  case  brought  her  action 
on  the  29th  day  of  August,  1906,  to  foreclose  a  $7,000  mortgage, 
covering  two  separate  parcds  of  real  estate  situated  in  the  city  of 
Mt  Vemon.  One  of  these  parcels  is  owned  by  the  defendant  Marcuse 
and  the  other  by  defendant  Kimmerle.  The  defendant  Marcuse  did 
not  answer  in  the  action.  The  defendant  Kimmerle  put  in  an  amend- 
ed answer,  which,  on  demurrer,  was  held  not  to  state  facts  constitut- 
ing a  defense.  Upon  an  affidavit  setting  forth  the  same  facts  whidi 
were  alleged  in  Kimmerle's  answer,  and  alleging  that  the  plaintiflF 
was  delaying  in  taking  and  entering  judgment,  to  the  prejudice  of 
the  defendant  Kimmerle's  equitable  rights,  the  latter  moved  the  court 
for  an  order  directing  the  plaintiff  to  proceed  in  this  action  with  all 
reasonable  diligence,  and  directing  that  the  judgment  of  foreclosure 
provide  for  the  sale  first  of  that  portion  of  the  mortgaged  premises 
owned  by  the  defendant  Marcuse,  and  diat  at  the  sale  the  Indding  be 
kept  open,  and  that,  in  case  the  defendant  Marcuse's  portion  of  the 
mortgaged  premises  should  not  bring  a  price  sufficient  to  pay  the 
amount  due  upon  said  foreclosure  judgment,  together  with  the  costs, 
etc.,  then  the  whole  mortgaged  premises  be  sold  by  the  referee  or 
person  selling  under  said  judgment.  This  order  was  granted,  nei- 
ther of  the  defendants  Marcuse  appearing  in  opposition  thereto.  Hie 
plaintiff  and  the  defendants  Marcuse  appeal  from  the  order. 

The  defendants  Marcuse  neither  answered  in  the  action  nor  appear- 
ed in  opposition  to  the  motion.  Under  the  provisions  of  section  1294 
of  the  Code  of  Civil  Procedure  they  have  no  standing  oa  this  ^)peal. 
The  law  provides  that : 

"A  party  aggrieved  may  appeal,  In  a  case  prescribed  In  this  chapter,  ex- 
cept where  the  Jaf^ment  or  order,  of  which  he  complains,  was  rmdered  or 
made  nptm  his  default" 

This  is  but  an  application  of  the  maxim  that  "that  to  which  a  person 
assents  is  not  esteemed  in  law  an  injury"  (Broom's  Legal  Maxims, 
201),  and  is  abundantly  supported  by  adjudications. 

TThe  plaintiff  is  not  ^grieved.  AJl  her  rights  are  fully  protected, 
and  she  has  no  legal  interest  in  the  equities  as  between  the  defend- 
ants. She  is  entitied  to  collect  the  amount  due  to  her  under  the  mort- 
gage, and  this  the  judgment  ordered  fully  does,  at  least  to  the  full 
extent  of  the  property  covered  by  the  mortgage,  and  whether  this 
result  is  produced  by  selling  the  property  of  the  defendants  Marcuse, 
or  of  the  defendants  Kimmerle,  or  all  of  them,  is  of  no  legal  conse- 
quence to  her.  "Appeals,"  say  the  court  in  Bryant  v.  Thompson,  128 
N.  Y.  426,  433,  28  N.  E.  522,  624,  13  L.  R.  A.  745,  "are  not  aUowed 
to  this  court  for  the  purpose  of  settling  abstract  questions,  however  in- 
teresting or  important  they  may  be  to  the  general  public  or  to  the  legal 
profession,  but  to  correct  errors  injuriously  affectii^  the  rights  of 
some  party  to  the  litigation."  Qearly  no  party  to  uiis  litigation  is 
injuriously  affected  by  the  order  now  before  this  court. 

The  appeals  should  be  dismissed,  with  costs  in  each  appeal  All 
(xmcur. 
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(Stamnw  Court  Antdlate  Dfrlalon,  Flnt  Department    October  23,  1908.) 

DxBOOTBBT  ({  80*)— Right  to. 

One  Bnlng  for  serrlces  was  Dot  entitled  to  an  inspection  of  dtfendant^ 
books  on  a  showing  tbat  defendant  promised  him  **a  piece  of  any  new 
business"  that  he  might  be  Instnunental  In  obtaining,  and  that  there  was 
no  definite  arrangement  as  to  his  share  ct  the  profits. 
[Ed.  Note.— For  other  cases,  see  Discovery,  Dec  Dig.  |  86.*] 

Appeal  from  Special  Term. 

Action  by  Willis  Arthur  Lane  against  O.  F.  Jonasson  &  Co.  From 
an  order  granting  plaintiff  an  inspection  of  defendant's  books,  de- 
fendant appeals.   Reversed,  and  motion  denied. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  J.  Leitch,  for  appellant. 
Henry  J.  Goldsmith,  for  respondent 

PER  CURIAM.  Apipeal  from  an  order  grantins'  an  inspection  of 
defendant's  books  and  papers.  The  only  foundation  for  the  order 
which  plaintiff  has  obtained  is  the  statement  contained  in  his  com- 
plaint, and  reiterated  in  his  petition,  that  defendants  agreed  to  pay 
him,  in  addition  to  a  fixed  salary,  20  per  cent,  of  the  profits  realized 
in  defendants*  business.  In  an  affidavit  read  in  support  of  his  peti- 
tion plaintiff  details  the  facts  relating  to  his  employment,  and  shows 
that  all  that  took  place  respecting  any  proportion  of  the  profits  was 
that  he  was  promised  "a  piece  of  any  new  business  that  he  (deponent) 
might  be  instrumental  in  obtaining,"  and  that  even  a  definite  arrange- 
ment as  to  such  share  of  the  profits  was  not  made.  This  furnishes  no 
ground  for  ordering  an  inspection  of  books  and  papers. 

Order  reversed,  with  $10  costs  and  disbursements,  and  laotioa  de- 
nied, with  $10  costs. 


(Snpreme  Oonrt  Appellate  Division,  First  Department.  October  23,  1008.) 

Discovert  (|  40*)— Application  bt  Plaintiff— Defensive  Mattkb. 

Plaintiff  In  an  action  to  foreclose  a  mechanic's  lien  is  not  entitled  to 
an  examination  before  trial  of  defendant  as  to  the  defenses  that  the 
goods  covered  by  the  lloi  were  not  the  inoperty  of  plaintiff,  and  tbat  de- 
fendant txmgbt  the  same  from  a  third  person,  who  had  bera  paid  there- 
for, and  that  plaintiff  made  false  representations  Imdlng  defendant  to  be- 
lieve that  the  third  person  was  the  owner. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent  Die.  I  68 :  Dec  Die- 
I40.*l 

Ingraham,  J.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  Edward  F.  Caldwell  and  another  against  Henry  S. 
Glazier.    From  an  order  of  the  Special  Term,  denying  a  motion  to 
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vacate  an  order  for  the  examination  of  defendant  before  trial,  de- 
fendant appeals.  Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Alfred  F.  Seligsberg,  for  appellant. 

Pressinger  &  Newcombe  (Richard  S.  Newcombe,  of  counsel),  for 
respondents. 

.CLARKE,  J.  The  action  is  brought  to  foreclose  a  mechanic's  lien. 
The  complaint  sets  forth  the  sale  and  delivery  by  the  plaintiffs  to 
the  defendant  of  certain  gas  and  electric  fixtures  and  the  installment 
thereof,  at  the  special  instance  and  request  of  the  defendant,  at  the 
agreed  price  of  $1,853.46.  The  amended  answer  of  the  defendant 
denies  generally  the  averments  of  the  complaint,  and  as  a  first  sepa- 
rate defense  avers  that  the  ^^ds,  wares,  and  merchandise  covered 
by  the  plaintiffs'  lien  and  mentioned  in  the  complaint  were  not  the  prop- 
erty of  the  plaintiffs,  and  that  said  defendant  did  not  purchase  die  same 
from  the  plaintiffs,  but  from  one  Charles  H.  Cottrell,  who  also  per- 
formed the  labor  covered  by  the  plaintiffs'  lien,  and  that  he  paid  the 
said  Charles  H.  Cottrell  in  full.  As  a  second  separate  defense  said 
defendant  avers  that  the  plaintiffs  made  false  representations,  which 
led  the  defendant  to  believe  that  the  said  Cottrell,  and  not  the  plain- 
tiffs, was  the  owner  of  said  goods,  and  that  the  defendant,  relying 
upon  said  representations  and  in  good  faith,  purchased  said  goods 
from  said  Cottrell,  and  not  from  ttiese  plaintiffs,  and  paid  the  said 
Cottrell  therefor.  The  plaintiffs  obtained  an  order  for  the  examina- 
tion of  the  defendant  before  trial  upon  the  matters  set  forth  in  his 
defenses.  The  defendant  moved  to  vacate  said  order,  and,  said  motion 
having  been  denied,  appeals. 

It  is  apparent  upon  the  face  of  the  papers  that  the  examination  or- 
dered is  neither  necessary  nor  material  for  the  plaintiffs'  case.  The 
moving  affidavit  asserts  unequivocally  that  what  is  desired  is  an  ex- 
amination of  the  defendant  in  r^^d  to  the  matters  set  up  in  his 
separate  defense.  These  matters  are  not  part  of  the  plaintiffs'  case, 
and  must  be  affirmatively  established  by  the  defendant  in  his  own 
defense.  It  has  been  repeatedly  held  in  this  department  that  such 
examinations  are  only  allowed  where,  the  object  is  to  obtain  evidence 
essential  to  the  moving  party's  case  or  defense,  and  when  it  is  the  in- 
tention of  the  party  to  use  the  examination  upon  the  trial.  Dudley 
V.  N.  Y.  Filter  Mfg.  Co.,  80  App.  Div.  164,  80  N.  Y.  Supp.  529; 
McKenna  v.  Tully,  109  App.  Div.  598,  96  N.  Y.  Supp.  561 ;  Oakes 
V.  Star  Company,  119  App.  Div.  358,  104  N.  Y.  Supp.  Mi;  Wood 
V.  Hoffman,  121  App.  Div.  636,  106  N.  Y.  Supp.  308;  Hartog  & 
Beinhauer  C.  Co.  v.  Richmond  Cedar  Works,  194  App.  Div.  627, 
109  N.  Y.  Supp.  113. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  vacate  the  order  for  examination 
granted,  with  $10  costs.  All  concur,  except  INGRAHAM,  J,,  who 
dissents. 
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NEWCOMB  T.  IiDABY,  State  Superintendent  of  IDlecttons,  et  al. 
(Supreme  Court.  Appellate  DlvlBltm,  Flrat  Department  October  27.  1006.) 

1.  Electiohs  (J  208*)— Conduct  of  ELEonons— "Closiko  of  Poixb*'— Deut- 

E8Y  OF  BAIXOTft— StATUTOBY  PbOTISIONS. 

ElecUon  Law  (Layvs  1896,  p.  894,  c.  900)  fi  3,  as  amended  bt  Laws  1001, 
p.  1668,  a  654,  provides  that  the  polls  shall  be  opened  at  6  o'clock  In  the 
forenoon  and  shall  close  at  5  o'clock  In  the  afternoon,  that  tiie  closing  of 
the  polls  shall  mean  the  close  of  delivery  of  official  ballots  to  electors,  and 
that  electors  who  have  lawfully  begun  the  act  of  votli^  before  the  time 
fixed  for  the  dose  of  the  polls  i^all  be  allowed  to  complete  the  act  Sec- 
tlim  lU.  nibd.  1  (Laws  1806,  p.  053,  c  900).  provides  that  while  the  polls 
are  open  electors  may  enter  within  the  guard  rail  at  the  polling  place  for 
the  purpose  of  voting  and  shall  proceed  to  the  Inspectors  and  give  their 
names.  Section  106  (page  956)  provides  that  an  elector  who  has  received 
a  ballot  as  provided  by  section  104  Is  entitled  then  and  there  to  vote  and 
shall  be  deemed  to  have  commenced  the  act  of  voting.  Held,  that  the 
delivery  of  the  ballot  to  electors  is  limited  to  those  who  enter  within  the 
guard  rail  while  the  polls  are  open,  and  at  5  o'clock  the  d^lvery  of  of- 
ficial ballots  to  electom  must  cease,  and  no  elector  to  whom  a  ballot  has 
not  been  delivered  before  that  time  can  be  allowed  to  vote. 

[Ed.  Mote.— For  other  cases,  see  Electloiu,  Cent  Dig.  |  ISA;  Dec  Dig. 
1208.*] 

2.  Elecfionb  ({  208*>— Statutobt  Pbovisions— Mardatobt  ob  Dibeotobt. 

Whether  the  provision  as  to  the  time  for  closing  the  polls  be  manda- 
tory or  directory  is  Immaterial :  the  election  officers  being  as  much  bound 
to  obey  a  direction  as  a  mandate. 

[Ed.  Note.— For  other  cases,  see  ElectKm^  Cent  Dig.  |  184;  Dec  D^. 

{ 2oa*] 

Submission,  under  Code  Civ.  Proc.  §  1279,  of  controversy  between 
Josiah  T,  Newcomb  and  William  Leary,  as  state  superintendent  of 
elections  for  the  Metropolitan  elections  district,  and  others.  Dis- 


Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT.  JJ. 


Theodore  Connoly  and  Daniel  F.  Cohalan,  for  plaintiff. 
James  A.  Donnelly,  D^uty  Atty.  Gen.,  for  defendants. 

PER  CURIAM.  The  question  submitted  for  determination  on  this 
appHcaticm  is  as  to  the  interpretation  of  the  election  law  respecting 
the  time  for  the  closing  of  the  polls.  The  determination  of  this 
question  depends  upon  the  construction  of  sections  3,  104,  and  106 
of  the  election  law  (chapter  909,'  pp.  894,  953,  956,  taws  1896).  Sec- 
tion 3  of  that  act  (as  amended  by  chapter  654,  p.  1668,  Ivaws  1901) 
provides: 

"The  polls  ot  erary  general  election  •  •  «  shall  be  opened  at  six  o'clock 
In  the  forenoon  and  shall  dose  at  five  o'clock  In  the  aftemo<»i.  There  shall  be ' 
no  adjournment  or  intennlnlon  until  the  polls  are  closed.  The  closing  of  the 
polls  shnll  ^e  deemed  to  mean  the  close  of  the  delivery  of  official  ballots  to 
electors,  nnd  the  electors  entitled  to  vote  who  have  lawfully  began  the  act 
of  voting  before  the  time  fixed  for  the  dose  of  the  polls,  shall  be  allowed  to 
complete  the  act" 

•Vk  oOwt  otns  Mt  uon*  topla  *  I  xvicbsb  ta  Dee.  A  Am.  Dl|i.  U07  to  teto,  ft  Rip'r  InOaxM 


missed. 


112  N.T.S.— 42 


668 


112  NOW  TORK  SUPPLBMBNT 
and  lU  New  York  SUt«  Reporter 


(Sup,  Ct 


Subdivision  1  of  section  104  (Laws  1896,  p.  953,  c.  909),  provides: 

"While  the  polls  of  the  election  are  open.  Hie  Sectors  entitled  to  vote  and 
who  have  not  prerioasly  Toted  thereat,  may  ^ter  within  the  guard  rail  at 
the  polling  place  of  Boch  election  for  the  purpose  of  voting,  •  •  •  and  shall 
forthwith  proceed  to  the  Inspectors  and  i^ve  his  name." 

The  delivery  of  the  ballot  to  electors  is  therefore  limited  to  an  elec- 
tor who  enters  within  the  guard  rail  while  the  polls  of  election  are 
open.  By  section  106  the  elector  who  has  received  a  ballot  as  pro- 
vided for  by  section  104  is  entitled  then  and  there  to  vote,  and — 

"when  a  person  shall  have  received  an  official  ballot  from  the  tuUot  clerk  or  In- 
spector as  hereinbefore  provided  he  shall  be  deemed  to  hare  commenced  the 

act  of  voting." 

We  think  there  can  be  no  question  about  the  intention  of  the  Legis- 
lature. The  polls  are  to  close  at  5  o'clock.  The  closing  of  the  polls 
should  be  deemed  to  mean  the  close  of  the  delivery  of  official  ballots 
to  electors.  Therefore  at  5  o'clock  the  delivery  of  official  ballots  to 
electors  must  cease,  and  no  elector  to  whom  an  official  ballot  has  not 
been  delivered  before  5  o*clock  can  be  allowed  to  vote.  This  provision 
seems  to  be  mandatory;  but  whether  it  is  or  not  is  immaterial  upon 
this  application.  The  Section  officers  are  as  much  bound  to  obey  a 
direction  as  a  mandate. 

As  the  closing  of  the  polls  is  fixed  by  section  3  of  the  act  at  5  o'clock 
in  the  afternoon,  no  elector  can  receive  an  official  ballot  after  that  time. 

It  follows  that  the  proceedings  must  be  dismissed. 


(Snpraae  Conr^  Anwllate  Division,  Blrst  Department   October  2S,  1906.) 

DnncrauL  ahd  Nonsuit  (S  60*)— Want  of  Pbosdcdtion— DnmssAL  Fbopkb. 

It  was  Improper  to  refuse  to  dismiss  a  complaint,  where  defendant  es- 
tablished an  unreasonable  dday  In  [woBecntlng  the  actUm  and  j^alntiff 
showed  no  ezcase. 

[Ed.  Note.~ror  other  cases,  see  Dismissal  and  Nonsalt,  Cent  Dig.  il 

140-142;  Dea  Dig.  S  80.*] 

Appeal  from  Special  Term. 

Action  by  Mary  Williamson  against  the  New  York  Kdison  Com- 
pany. Prom  an  order  refusing  to  dismiss  the  complaint,  defendairt  ap- 
peals. Reversed,  and  motion  granted. 


Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 


James  J.  Mahoney,  for  appellant 

PER  CURIAM.  The  defendants  show  the  necessary  facts  to  es- 
taUish  unreasonable  delay  in  the  prosecution  of  tlie  action,  and  the 
plaintiff  shows  no  excuse  whatever,  not  even  filing  an  affidavit  Un- 
der these  circumstances  the  motion  should  have  been  granted. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs. 

•For  oOmt  ouh  bm  warn*  toplo  *  |  mnoont  la  Dec  *  Am.  THg*.  1907  to  date^  *  Rqi'r  latexes 
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HlTUUlDUi  T.  DUNHORB)  BBAZ/TT  CX>.  et  aL 
(Sopraw  Oourt,  Special  Term,  New  York  Connty.  October  28^  1908.) 

1,  PLXADino  (I  S43*)— MfmoNB-^UDOioirr  on  PTJUDnras— ftTATurosT  Pboti- 

8I0NB. 

Under  the  erpresa  provlsltmB  of  Code  Oiv.  Proc.  8  547  (Laws  1008,  p. 
462,  c.  166),  If  either  party  la  entitled  to  Jndgm^t  opon  the  pleadings,  the 
court  may,  npon  motion  at  any  time  after  Iraue  Joined,  give  Judgment  ac- 
cordingly. 

[Bd.  Note.— For  other  cases,  see  Pleading,  Oeait  Dig.  {  IMS;  Dec  Dig. 
I  848.*] 

2.  PixADina  (H  8*)— Covpuurr— Snmonnor— GoncLuaiONS  or  Law. 

A  comi^alnt  to  foreclose  a  mechanic's  11m  for  work  done  nnder  a  con- 
tract which  i^alntifl  had  not  folly  performed  which  alleged  that  vhm  he 
dlsccntlnued  work  the  work  d<me  and  matwlals  famished  hy  hhn,  which 
had  not  been  paid  for,  wwe  reasmiaUy  of  a  stated  Taloe,  but  did  not  un- 
brace tiie  contract,  nor  show  its  terms  as  to  payment  of  installments  as 
the  work  progressed,  nor  aver  what  amount  was  paid,  did  not  state  a 
cause  of  actlwi,  since  the  allegation  that  a  payment  due  plaintiff  bad  not 
been  made  waa  a  men  <xmclasi(Hi  of  law,  with  no  focte  stated  to  stu^ 
tain  it 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  12-19;  Dec. 
Dig.  8  a*] 

Action  by  Donald  Mitchell  against  the  Dunmore  Realty  Company 
and  others.  On  motion  of  defendant  Murray  for  judgment  of  dismis- 
sal on  pleadings.   Motion  granted. 

See,  also,  1B6  App.  Div.  829,  111  N.  Y.  Supp.  322. 

Heinsheimer  &  Falk,  for  the  moticm. 
Howard  H.  Sperry,  opposed. 

GIEGERICH,  J.  This  is  a  motion  by  the  defendant  Murray  for 
judgment  on  the  pleadings  dismissing  the  complaint  upon  the  ground 
that  it  fails  to  state  a  cause  of  action  against  the  defendant  so  mov- 
ing. Whatever  practice  prior  to  September  1,  1908,  may  have  been 
authorized  by  the  decisions  (People  v.  Northern  R.  R.,  42  N.  Y.  217 ; 
Ryan  v.  Train,  95  App.  Div.  73,  88  N.  Y,  Supp.  441),  since  that  date 
section  547  of  the  Code  of  Civil  Procedure  (Laws  1908,  p.  462,  c  166) 
has  set  any  question  at  rest  by  expressly  providing  that: 

"If  either  party  Is  mtltled  to  Judgment  npon  the  {headings  the  court  may, 
upon  motion  at  any  time  after  issue  Joined,  give  jnd^ent  accordlni^y." 

The  advantages  of  permitting  such  a  motion  are  many  and  manifest. 
Among  such  advantages  are  the  avoidance  of  the  delay  tiiat  arises 
from  the  interposition  of  a  demurrer  to  a  complaint  or  an  answer. 
Under  the  practice  authorized  1^  the  new  section  tiie  case  can  be  placed 
upon  the  calendar  and  be  moving  up  toward  a  position  where  it  can 
be  tried,  and  in  the  meantime  the  sufficiency  of  the  pleadings  may  be 
tested  by  such  a  motion.  By  such  a  practice,  also,  the  parties  are 
enabled  to  have  questions  of  law  determined  in  advance  of  the  trial, 
and  are  thus  enabled  to  avoid  the  expense  and  trouble  of  taking 
depositions,  engaging  expensive  expert  evidence,  bringing  witnesses 

•For  oUi«r  OUM  m  ume  ttvlo  4fc  t  xvhbbb  in  J)ee.  *  Am.  Dtc».  1907  to  dftte,  ft  Rvp'r  lodexM 
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from  a  distance,  not  to  mention  the  general  labor  of  preparing  for 
trial,  none  of  which  could  be  safely  omitted  where  reliance  was  placed 
upon  the  customary  and  time-honored  method  of  making  such  a  mo- 
tion at  the  trial,  because  the  courts  almost  as  a  matter  of  course  deny 
such  motions  when  made  at  the  trial,  or  at  least  reserve  decision  there- 
on and  go  into  the  case  upon  the  merits  and  take  all  the  proofs. 

The  plaintiff's  attorney  insists  that  under  a  stipulation  not  to  demur 
to  the  complaint  the  moving  defendant  is  precluded  from  making  this 
motion ;  but  it  is  apparent,  not  only  from  the  language  of  the  stipu- 
lation, which  expressly  reserves  to  the  several  defendants  "the  right 
to  raise  such  questions  to  the  complaint,  either  before  or  upon  the 
trial  of  this  action,  as  to  either  of  them  may  seem  proper/*  but  also 
from  the  affidavits  submitted,  that  the  defendant  in  no  wise  bound 
himself  against  making  ^is  motion. 

Passing  now  to  a  consideration  of  the  sufficiency  of  the  complaint, 
it  is  found  that,  so  far  as  concerns  a  justification  for  abandoning  the 
further  and  complete  performance  of  the  contract  in  suit  on  the  plain- 
tiff's part,  the  complaint  is  still  open  to  the  objection  pointed  out  when 
it  was  before  the  Appellate  Division  upon  demurrer.  Some  amend- 
ments have  been  made,  but  they  do  not  cure  the  defect  referred  to. 
There  is,  to  be  sure,  an  allegation  that  at  the  date  when  the  plaintiff 
discontinued  further  performance  "the  work  performed  and  materials 
furnished  by  the  plaintiff  theretofore,  as  aforesaid,  which  had  not 
then  been  paid  for,  were  of  the  total  reasonable  value  of  $41,605.31"; 
but  the  contract  is  not  annexed  to  the  complaint,  nor  is  it  shown  what 
its  terms  were  as  to  the  payment  of  installments  as  the  work  progress- 
ed, nor  is  it  even  averred  what  amount  was  paid.  As  was  said  by 
the  Appellate  Division  when  the  original  complaint  was  before  them, 
the  allegation  that  the  defendant  Murray  failed  to  make  payment  to 
the  plaintiff  due  to  him  is  a  mere  conclusion  of  law,  with  no  facts 
stated  to  sustain  it,  citing  Tate  v.  Am.  Woolen  Co.,  114  App.  Div. 
106,  99  N.  Y.  Supp.  678.  So  far  as  concerns  the  question  of  sub- 
stantial performance,  the  complaint  in  its  present  form  contains  the 
same  defect  as  when  it  was  before  the  Appellate  Division. 

The  motion  should  be  granted,  with  $10  costs. 


(128  App.  DlT.  171.) 

HACHADOORIAN  V.  LOUISVILLE  A  N.  R.  CO. 

(Sapreme  Court,  Appellate  Division,  Second  Department.    October  22,  1908.) 

1.  Casbiebs  (S  173*)— Cubiaob  or  Goodb— C^NNBorjiia  Oubixbb— TBBOuon 

CONTBACTB— Who  hat  TAXM  ADVAKTAaS  OF. 

CarrierB  who  are  not  named  In  a  ccHitract  for  the  carriage  of  goods, 
and  who  are  not  formel  parties  thereto,  may  have  the  beneQt  of  It,  where 
the  contract  1b  made  by  one  of  several  carriers  on  connecting  lines  for 
the  carriage  of  goods  over  the  several  routes  for  an  agreed  price,  pur- 
suant to  express  or  implied  authority,  or  where,  in  the  absence  of  any 
authority,  the  contract  by  one  carrier  is  adopted  and  acted  on  by  the 
other  carriers. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec.  Dig.  |  ITS.*] 
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2.  OaHWTMR  (i  171*)— Cabuaob  or  Gooiw-OonmonNS  CABKms-ComuoTS 

— RATZTIOATIOn  BT  ShIPPIB. 

A  contract  between  the  Initial  and  connecting  carriers  is  deemed  to 
hare  been  made  for  the  b^^t  of  the  one  arrangbig  for  a  through  ahlp- 
ment  of  goods,  and  the  contract  is  ratified  b7  the  ahlpper  bringing  salt 

[Bd.  Notftr-For  other  cafes,  see  OurierB,  Dec.  Dig.  171.*] 

8>  CaBBIBBS  (I  ITS*)— CaBSIAQK  of  FBBIQHT— CONNBOTIHQ  04.EBIEE8— Theouoh 

Bill  of  Ladiro — ^PEssoRa  Bound. 

A  contract  made  In  New  Tork  for  the  through  carriage  of  goods  to  the 
shipper  as  consignee  la  binding  on  the  shlppra  and  a  connecting  carrier  so 
far  aa  they  undertake  to  perform  It 

[Ed.  Note.— Fw  other  cases,  see  Carriers,  Dec.  Dig.  |  ITS.*] 

4.  Gabbiebs  (i  110*)— Cabbiaoe  or  Fbbiqht— OoiriiBCTZiro  Cabbixbs— Bizx  or 
Ladiro— Loss  or  Goods  Not  Mbntioned. 

A  dipper,  In  a  contract  for  the  throngh  shipmrat  of  frel^t  described 
as  a  secondhand  desk,  which  provides  that  no  carrier  shall  be  liable  for 
any  article  not  specifically  rated,  etc,  cannot.  In  the  absence  at  frand 
perpetrated  on  him,  recover  frun  a  connecting  carrln  tax  tbs  loss  of 
jew^ry,  wearing  apparel,  ete. 

[Ed.  Note.— For  othw  cases,  see  Carriers,  Gait  Dig.  H  497-SOO;  Dec. 
Dig.  I  llO;*] 

Appeal  from  Trial  Term. 

Action  bV'Gargos  Hachadoorian  against  the  Louisville  &  Nashville 
Railroad  Company,  From  a  judgment  granting  a  nonsuit,  plaintiff 
appeals.  Affirmed. 

Argued  before  WOODWORD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Martin  T.  Manton,  for  appellant. 
Hugh  A.  Bayne,  for  respondent. 

WOODWARD,  J,  On  the  12th  day  of  September,  1903,  the  plain- 
tiff in  this  action  delivered  to  the  Old  Dominion  Steamship  Company 
in  the  city  of  New  York  a  certain  package,  consigned  to  himself  at  St. 
Louis,  which  package  is  alleged  to  have  contained  a  secondhand  desk, 
and  accepted  from  the  receiving  clerk  of  the  Old  Dominion  Line  a  bill 
of  lading  describing  the  package  as  a  secondhand  desk.  The  bill  of 
lading  receipts  for  the  secondhand  desk,  and  for  the  payment  of  $1.39 
as  the  freight  charges  on  the  same — 

"to  be  transported  by  the  steamer  or  vessel  that  may  be  named  In  this  bill 
of  ladings  or  by  any  other  steamer  or  vesBel,  whethffl  belmiglng  to  said  cor- 
poration or  any  other  owner,  to  said  destination.  If  on  Its  own  line,  or  other- 
wise to  deliver  to  another  carrier,  on  tlie  ronte  of  said  destination.'* 

If  the  contract  ended  here,  it  might  be  claimed  that  its  duties  and 
obligations,  as  well  as  its  exemptions,  ceased  on  its  delivery  of  the  goods 
to  the  next  carrier;  but  the  contract  continues: 

"In  consideration  of  the  rate  charged  nnder  the  conditions  of  tills  blU  of 
lading,  it  Is  mutually  agreed  as  to  each  carrier  severally,  bnt  not  Jointly,  of 
all  or  any  of  said  property  over  all  or  any  portion  of  said  route  to  destina- 
tion, and  as  to  each  party  at  any  time  Interested  In  all  or  any  of  said  prop- 
erty, that  every  service  to  be  performed  hereunder  shall  be  subject  to  all  the 
conditions,  whether  printed  or  written,  on  the  face  or  back  hereof,  all  of 
which  are  agreed  to  by  the  shipper  as  owner,  or  agent  for  the  owner,  and  ac- 
cepted for  himself  or  his  assigns  as  Just  and  reasonable.   *   *   *  No  carrier 

*Por  otber  oum  «m  Mm«  topic  ft  |  HiniB>B  lo  Dm.  *  Am.  Dlft.  1907  to  dato,  *  Rqt'r  IndozM 
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dull  be  llaUe  ft»r  lose,  damage  or  delay  not  oocnrrlng  on  Its  portton  of  tbe 
ronte,  nor  after  said  property  la  ready  for  deliTery  to  ctumecUng  cartlera  or 
to  cmiBlgnee.  The  amoont  of  any  loss  or  damage  for  vrtdch  any  carrier  be- 
comes liable  shall  be -computed  at  the  valne  of  the  property  at  the  place  and 
time  of  ^ipment  under  thig  bill  of  lading,  unless  a  lower  value  has  been 
agreed  upon  or  la  determined  by  the  dasBlflcation  upon  wblcb  the  rate  is 
baeed.  In  either  of  which  events  such  lower  value  Ediall  be  the  maTitmiin  price 
to  govern  such  computation.  Claims  for  loss  or  damage  must  be  made  In  writ- 
ing to  the  agent  at  point  of  delivery  iwomptly  after  arrival  ot  the  property, 
and  If  delayed  for  more  than  thirty  daya  after  the  delivery  .of  the  loi^terty, 
or  after  due  time  for  the  delivery  thwreof,  no  carrier  thereunder  shall  be 
liable  in  any  event.  *  *  *  No  carrier  hereunder  will  carry  or  be  liable  In 
any  way  for  any  documents,  specie,  or  for  any  article  of  extraordinary  value 
not  specifically  rated  in  the  published  classlflcatlona,  unless  a  special  agree- 
ment to-  do  so,  and  a  stipulated  value  of  the  articles,  are  Indorsed  hereon.  Thia 
bill  of  lading  la  signed  for  the  different  carrfws  who  may  oigage  tat  the  trans* 
portetifHi,  sevraally*  but  not  Jointly,  eadi  ot  which  Is  to  be  boond  by  and  have 
the  boieflts  of  the  provisions  thereof,  and  In  accepting  this  bin  of  lading  the 
shipper,  owner  and  nmslgnee  of  the  goods  and  the  holder  of  this  bill  ot  lading 
agree  to  be  bound  by  all  (tf  its  sttpolatlmiB,  eineptiODB  and  condlUrats,  whether 
I^ted  or  wrlttoi." 

It  has  been  aptly  said,  by  our  hi|;hest  court,  that  "good  faith  is  writ- 
ten into  every  contract"  The  plaintiff  in  this  action,  by  ddivermg  his 
secondhand  desk  to  the  Old  Dominion  Line,  and  acceptin'g  the  freight 
rate  for  secondhand  furniture,  would  not  be  in  a  good  position  to  claim 
damages  for  anything  more,  and  in  this  action  he  does  not  claim  any 
damages  to  the  secondhand  desk.  What  he  now  claims,  and  what  he 
brings  his  action  for,  is  to  recover  the  value  of  three  Persian  shawls, 
valued  at  $600,  one  Persian  rug,  valued  at  $300,  and  a  diamond  ring 
valued  at  $300,  which  he  claims  constituted  a  part  of  the  parcel.  To 
permit  the  plaintiff  to  recover  this  value  would  result  in  a  fraud  upon 
the  defendant,  one  of  the  connecting  carriers,  and  the  one  having  con- 
trol of  the  goods  at  the  time  it  is  claimed  these  special  articles  were 
stolen.  The  learned  court  at  the  trial  dismissed  the  complaint  upon 
defendant's  motion,  and  the  plaintiff  appeals. 

The  contract  above  set  forth  is  a  New  York  contract,  providing  for 
through  transportation  to  St.  Louis.  The  contract  of  the  Old  Domin- 
ion Lme  contemplates  the  entire  transaction.  It  accepts  the  goods 
consigned  to  the  shipper  at  St.  Louis,  takes  the  freight  for  the  entire 
distance,  and  stipulates,  for  itself  and  connecting  carriers,  the  ccmdi- 
tions  on  which  it  is  to  perform  the  service.  Its  contract  is  to  carry 
one  secondhand  desk  from  New  York  to  St.  Louis,  and  to  deliver  the 
same  to  the  plaintiff,  and  this  service  has  been  performed.  No  claim 
is  made  that  the  desk  was  not  transported  according  to  the  contract. 
The  law  is  well  established  that  carriers  who  are  not  named  in  a  con- 
tract for  the  carriage  of  goods,  and  who  are  not  formal  parties  to  it, 
may,  under  certain  circumstances,  have  the  benefit  of  it.  Such  is  the 
case  when  a  contract  is  made  by  one  of  the  several  carriers  upon  con- 
necting lines  or  routes  for  the  carriage  of  property  over  the  several 
routes  for  an  ^eed  price  by  authority,  express  or  implied,  of  all  the 
carriers.  So,  too,  in  the  absence  of  any  authority  in  advance,  or  any 
usage  from  which  an  authority  might  be  inferred,  a  contract  by  one 
carrier  for  the  transportation  of  goods  over  its  own  and  connecting 
lines,  adopted  and  acted  upon  by  the  others  carriers,  would  inure  to 
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the  benefit  of  all  thus  ratifying  it  and  performing  service  under  it. 
But  in  such  and  the  like  cases  the  contract  has  respect  to  and  provides 
for  the  services  of  the  carriers  upon  the  connecting  routes.  Babcock  v. 
L.  S.  &  M.  S.  Railway  Co.,  49  N.  Y.  491,  497,  and  authorities  there 
cited ;  Faulkner  v.  Hart,  82  N.  Y.  413, 422,  37  Am.  Rep,  574.  The  con- 
tract between  the  first  carrier  and  the  connecting  carriers  is  deemed 
to  have  been  made  for  the  shipper's  bmefit,  and  is  ratified  by  bringing 
the  suit.  Green  v.  Clarke,  12  N.  Y.  343.  The  contract,  being  made  in 
New  York,  is  binding  upon  the  plaintiff,  the  shipper,  who  was,  in  this 
case,  the  consignee,  and  the  defendant,  the  connecting  cari-ier,  so  far  as 
they  undertook  to  perform  it  (Faulkner  v.  Hart,  supra)  ;  and,  as  we 
have  seen,  the  only  contract  between  the  parties  was  to  carry  a  second- 
hand desk  between  New  York  and  St.  Louis,  and  to  deliver  tfie  same  to 
the  plaintiff,  who  paid  $1.39  for  such  service,  and  this  service  was  per- 
formed under  a  contract  which  provided  that: 

"No  carrier  bereonder  will  carry  or  be  liable  In  any  way  for  any  docn- 
men^a,  specie,  or  for  any  article  of  e^raordlnary  value  not  spedflcally  rated 
In  tbe  pabllsbed  classlflcatlons,  imless  a  special  agreement  to  do  M,  end  a 
stipulated  value  of  tbe  articles,  are  Indorsed  bereon." 

There  was  no  allegation  of  fraud  in  the  complaint,  and  it  was  not 
competent,  therefore,  to  show  by  evidence  any  of  the  alleged  facts  sur- 
rounding the  making  of  this  contract.  Hie  contract  was  in  writing, 
and  could  not  be  varied  by  parol.  It  was  a  contract  fair  in  its  provi- 
sions, and  it  would  be  a  gross  perversion  of  justice  to  permit  tlie  plain- 
tiff to  recover  for  the  vuue  oi  the  property  which  he  claims  was  con- 
tained in  this  package,  and  which  would,  unquestionably,  have  demand- 
ed a  much  higher  rate  of  freight. 

This  result  is  not  in  conflict  with  Babcock  v.  L.  S.  &  M.  S.  Railway 
Co.,  49  N.  Y.  491,  and  Robinson  v.  N.  Y.  &  Texas  Steamship  Co.,  63 
App.  Div.  211,  71  N.  Y.  Supp.  424;  for  in  cadi  of  these  cases  it  appears 
dearly  that  there  is  no  contract  for  exemptions  extending  beyond  die 
service  to  be  performed  by  the  initial  carrier,  while  in  the  case  at  bar 
the  contract  in  terms  provides  for  the  Ualnlity  of  all  carriers  perform- 
ing services  under  the  contract  In  the  Robinson  Case,  supra,  the 
court  say,  in  speaking  of  the  contract,  that : 

"No  langnaf^e  is  found  therein  wblch  stipulates  for  any  exemptions  in  favor 
of  tbe  defendant,  or  of  any  whlcb  Inured  to  tbe  benefit  of  tbe  defendant  com- 
pany, and  no  ezemptlcm  from  liability  as  to  It  was  in  terms  expressed  tbereln." 

In  the  Babcock  Case,  supra,  as  we  have  already  pointed  out,  the 
court  recognizes  the  rule  in  cases  where  the  contract  provides  for  the 
entire  transaction,  induding  the  connecting  carriers. 

The  judgment  appealed  from  should  be  affirmed,  wiUi  costs.  All 
concur;  RICH,  J.,  in  result 
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In  re  THOMAS. 


(Supreme  Oonrt.  AnMdlate  DItIbIod,  First  Dqmrtment.  October  27.  1008.) 
1.  Blbctions  (i  182*)  — PuuABiES  — Conventions— OBOAivizATioN—E«LEcnoif 


Under  the  express  proTlslona  of  Primary  Election  Law  (Laws  1898,  p. 
35l,  I.  8  IV,  a  couventlou  can  only  be  legally  organized  to  transact 
business  or  make  a  nominatl(m  If  called  to  order  by  the  chairman  of  the 
committee  with  whom  the  call  originated  or  by  a  person  designated  In 
writing  for  that  purpose  by  such  chairman. 

[Ed.  Note.— For  other  cases,  see  Elections,  Dec.  Dig.  |  182L*] 

2.  Eleotions  (I  1S3*>— PBIUABT  Ei,ECTiONB— Convention— Chaibmen— Rolls. 
Primary  Election  Law  (Laws  1898,  p.  352,  c.  179)  i  10,  requires  that 
every  convention  shall  be  called  to  order  by  the  chairman  of  the  com- 
mittee with  whom  the  call  origbuted  or  a  person  derignated  by  him  in 
writing,  who  shaD  have  the  roll  of  the  convention.  Secticm  8,  subd.  4 
(page  349),  declares  that  the  custodian  of  primary  record  shall  make  up 
tbo  rolls  of  the  convention  for  whidb  delegates  are  elected  at  primary  elec- 
tions, and  mall  one  copy  to  the  secretaries  of  the  proper  political  commit- 
tees of  the  several  parties  participating  in  the  primary  election.  Held, 
that  where  neither  the  chairman  of  the  county  committee  of  a  political 
party  nor  a  person  designated  by  him  called  a  nominating  convention  to 
order,  and  there  was  no  evidence  that  the  convention  roll  prepared  by 
the  bioard  of  electionB  was  present,  nor  that  the  names  annexed  to  tite 
minutes  of  the  meeting  were  a  list  of  the  delates  dected  to  the  convoi- 
tlon,  the  nominations  made  there  were  void. 
[Ed.  Note^For  other  esses,  see  Elections,  Dec.  Dig.  1 138.*] 

Appeal  from  Special  Term. 

Petition  by  Isadore  P.  Thomas  to  reverse  a  decision  of  the  board 
of  elections  overruling  petitioner's  protest  against  the  nomination  oif 
Aaron  Morris  as  an  Independence  League  candidate  for  member  of  as- 
sembly of  Twenty-Sixth  assembly  district  From  an  order  deny- 
ing such  application,  petitioner  appeals.  Reversed,  and  applicati<Mi 
granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Walter  L.  Rathbone,  for  appellant. 
Terence  Farley,  for  respondent. 

PER  CURIAM.  This  application  was  made  upon  the  petition  of 
one  Isadore  P.  Thomas,  a  citizen  of  the  state  of  New  York,  and  an 
enrolled  member  of  the  Independence  League  party  of  the  Twenty- 
Sixth  assembly  district  It  appears  from  that  petition  that  the  Inde- 
pendence League  nominated  a  candidate  for  member  of  assembly  and 
Aled  the  said  certificate  of  nomination  with  the  board  of  elections  of 
the  city  of  New  York;  that  thereafter  there  was  filed  with  the  board 
a  pretended  nomination  of  one  Aaron  Morris  for  the  same  office.  The 
board  of  elections  overruled  the  objections  to  the  Morris  candidate  and 
directed  that  Morris  be  placed  upon  the  official  1»llot  as  a  candidate  for 
member  of  assembly. 

It  appeared  that  the  chairman  of  the  Independence  League  county 
committee  of  the  county  of  New  Yorlc  chose  Isadore  P.  Thomas  as  the 
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person  by  whom  the  convention  of  the  Independence  League  party  to 
be  held  on  the  3d  of  October,  1908,  at  No.  1677  Madison  avenue,  to 
nominate  a  candidate  for  member  of  assembly  from  the  said  district, 
should  be  called  to  order.  From  what  purport  to  be  minutes  of  con- 
ventions to  nominate  a  candidate  for  member  of  assembly  in  the  Twen- 
ty-Sixth assembly  district  it  would  appear  that  three  conventions  were 
held.  Two  of  these  conventions  appear  to  have  nominated  Morris  as 
a  candidate  for  member  of  assembly,  and  the  other  convention  nomi- 
nated one  William  Hoffman.  In  one  of  the  Morris  certificates  it  is  stat- 
ed that  Dr.  Isadore  P.  Thomas,  the  person  designated  in  writing  by 
the  chairman  of  the  Independence  League  county  committee,  from 
whom  the  call  for  the  said  convention  originated,  not  being  present, 
David  Shoenstein  called  the  convention  to  order,  and  Max  Freeland 
was  nominated  as  temporary  chairman ;  that  the  roll  of  the  convention, 
as  shown  by  a  list  annexed,  was  then  called  by  David  Shoenstein,  and 
each  delegate,  rising  in  his  place,  declared  his  choice  for  Max  Freeland 
as  temporary  chairman. 

By  subdivision  4,  §  8,  of  the  primary  election  law  (chapter  179, 
p.  349,  of  the  Laws  of  1898),  the  custodian  of  primary  record  is  re- 
quired to  make  up  the  rolls  of  the  conventions  for  which  delegates 
are  elected  at  primary  elections,  and  to  promptly  mail,  and,  if  request- 
ed, deliver,  one  copy  thereof  to  the  respective  secretaries  of  the  proper 
political  committees  of  the  several  parties  participating  in  said  primary 
elections.   And  by  section  10  of  the  act  it  is  provided: 

"Every  convention  shall  be  called  to  order  by  the  chairman  of  the  ooouQlt- 
tee  with  whom  the  call  originates  or  by  a  person  designated  in  writing  for  that 
purpose  by  such  chairman,  and  such  chairman  or  person  bo  designated  shall 
have  the  custody  of  the  roll  of  the  convention  until  it  shall  have  t>een  or- 
ganized. *  *  *  The  temporary  chairman  of  the  convention  shall  be  chosen 
on  a  roll  call  and  as  the  name  of  each  delegate  Is  called  he  ^all  rise  in  bis 
place  and  declare  his  choice  fbr  such  officer." 

Before,  therefore,  a  convention  can  be  legally  organized  to  transact 
busmess  or  make  a  nomination,  it  must  be  called  to  order  by  the  chair- 
man of  the  committee  wfth  whom  the  call  originated  or  by  a  person 
designated  in  writing  for  that  purpose  by  such  chairman.  In  the  ab- 
sence of  the  chairman  of  the  county  committee  or  a  person  designated 
by  him  for  the  purpose  of  calling  the  convention  to  order  and  presid- 
ing over  the  election  of  a  temporary  chairman,  the  auivention  could 
not  he  organized  and  no  nomination  could  be  made. 

There  is  another  certificate  filed,  which  is  signal  by  the  same  officers 
as  permanent  chairmen  and  permanent  secretary  as  the  certificate  be- 
fore mentioned,  and  which  nominated  the  same  candidate,  and  this  re- 
cites that  Dr.  Isadore  P.  Thomas,  the  person  designated  in  writing 
by  the  chairman  of  the  Independence  League  county  committee,  call- 
ed the  convention  to  order,  and  that  on  the  call  of  the  roll  of  the  con- 
vention as  shown  upon  a  list  annexed  a  temporary  chairman  was  elect- 
ed. But  this  was  not  the  call  of  the  official  roll  of  the  convention,  but 
a  list  of  names  which  is  annexed  to  the  minutes  of  the  alleged  conven- 
tion. But  there  was  evidence  before  the  board,  and  it  was  not  disput- 
ed  upon  this  appeal,  that  neither  the  chairman  of  the  county  committee 
nor  a  person  designated  by  him  did  as  a  fact  call  this  convention  to 
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order,  and  there  is  no  evidence  that  a  rdl  of  the  convention  prepared 
by  the  board  of  electicms  was  present,  or  that  the  names  annexed  to 

the  minutes  of  the  meeting  was  the  list  of  delegates. duly  elected  to 
the  convention.  For  the  same  reason,  this  convention,  if  it  is  a  differ- 
ent convention  from  the  first  convention  considered,  did  not  comply 
with  the  statute,  was  never  organized  as  therein  provided,  and  was 
thus  unable  to  make  a  valid  nomination.  It  seems,  therefore,  that 
from  the  papers  before  us  there  was  no  nomination  for  member  of 
assembly  by  the  Independence  League  for  the  Twenty-Sixth  assembly 
district  in  the  city  of  New  York,  and  the  board  of  elections  should  not 
have  placed  the  name  of  Morris  upon  the  official  ballot  as  the  nominee 
of  the  Independence  League  for  member  of  assembly  in  that  district. 

The  question  of  the  nomination  of  Hoffman  is  not  before  us,  as  he 
does  not  claim  to  be  entitled  to  be  placed  on  the  ballot. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs,  and  the  application  granted. 


GOLDMAN  T.  SHIFITBB. 
(SuproM  Oonrt,  Appellate  Dlvtalon,  Second  Department   October  72,  1006.) 

1.  COUBTB  <|  188*)— MUITICIFAI.  OOUSTft—DVAUIff  jTTDOUEm^PowKB  TO  OFSH. 

The  absolute  power  to  open  a  default  Judgment,  rested  In  the  Munic- 
ipal Court  or  a  Justice  thereof  by  Municipal  Court  Act  (Laws  1902,  p. 
1562,  c.  580)  S  253,  Is  not  limited  by  the  fact  that  the  motion  to  open  a 
default  comes  on  for  hearing  before  a  Justice  of  the  court  other  than  the 
one  presiding  when  the  default  was  taken. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  f  189.*] 

2.  Courts  (S  189*)  —  Munioipai.  Oonxia  —  Dbvault  JuDQinnr— Opimxa  — 

GaOUNDS— SUFFICIKNCT. 

A  Justice  of  the  Municipal  Oonrt  denied  further  continuance,  aeked  for 
on  the  ground  that  the  attorney  for  defendant  had  been  subpoenaed  as 
a  witness  In  another  oonrt,  and  entered  d^anlt  Judgment.  On  the  same 
day  the  attorney  for  defaidont  presented  aflldavlts  showing  all  the  focts 
and  an  affidavit  of  merits  to  the  Justice,  who  ordered  plaintiff  to  show 
cause  before  himself  or  one  of  the  Justices  at  a  stated  term  why  the  de- 
fault should  not  be  opened.  Held,  that  another  Justice  holding  court  at 
the  stated  term  improperly  denied  the  motion  on  the  grounds  that  de- 
fendant was  limited  to  the  remedy  of  appeal  from  the  order  denying  the 
motion  for  adjournment  and  that  the  Ifonldpal  Oonrt  was  without  power 
to  grant  the  relief. 

[Ed.  Note;— For  other  cases,  see  Conrts,  Dec,  Dig.  {  180.*] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fifth  District. 

Action  by  Jacob  Goldman  against  Harry  Shiffer.  From  a  default 
judgment  for  plaintiff,  and  from  an  order  denying  a  motion  to  open 
the  default  and  set  aside  the  judgment,  defendant  appeals.  Reversed, 
and  judgment  set  aside. 

Argued  before  WOODWARD,  JENKS.  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

RoUand  Read  Rasquin,  for  appellant. 
Isaac  Siegel,  for  respondent. 
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,  RICH,  J.  It  appears  that  the  action  was  at  issue  and  on  the  trial 
calendar  of  the  Municipal  Court  on  Friday,  March  13,  1908,  on  which 
day  defendant's  attorney  had  been  subpoenaed  to  appear  at  the  Special 
Term  of  the  Supreme  Court  and  testify  as  a  witness  in  an  action  on 
the  calendar  of  that  court  for  trial  on  that  day.  On  account  of  this 
cnga^ment  the  Municipal  Court  justice  adjourned  the  trial  to  Mon- 
day, Mardi  16th.  The  trial  of  the  action  in  which  the  attorney  was 
subiMxnaed  was  commenced  on  the  afternoon  of  the  13th,  but  not 
finished,  and  the  attorney  was  not  called  to  the  witness  stand  that  day. 
Court  adjourned  Friday  to  the  following^  Monday  at  10  o'clock  a.  m., 
and  the  attorney  was  subpoenaed  to  attend  at  that  time.  At  the  open- 
ing of  the  Municipal  Court  on  Monday  the  attorney  presented  his  af- 
fidavit, stating  these  facts,  and  asked  for  a  further  adjournment,  which 
was  denied;  me  trial  justice  stating  that  the  defendant  had  been  grant- 
ed an  adjournment  on  that  ground  Friday,  and  was  not  entitled  to 
another.  The  attorney  then  went  to  the  Special  Term,  and  was  call- 
ed, sworn,  and  testified  as  a  witness  for  the  plaintiff  at  about  11  a.  m. 
Judgment  was  entered  in  this  action  in  Municipal  Court  by  default, 
m  favor  of  the  plaintiff.  On  learning  this  fact,  and  on  the  same  day 
the  judgment  was  entered,  the  attorney  presented  affidavits  showing 
all  of  the  facts  and  an  affidavit  of  merits  to  the  same  justice  who  was 
presiding  when  the  judgment  was  entered,  and  the  justice  made  an 
order  requiring  the  plaintiff  to  show  cause  before  himself  or  one  of 
the  justices  of  the  court  at  a  stated  term,  to  be  held  on  March  20th, 
why  the  default  should  not  be  opened  and  the  judgement  entered  va- 
cated and  set  aside.  On  March  20th  the  court  was  held  by  another 
justice,  who  seems  from  his  memoranda  to  have  reached  the  conclu- 
sion thzt  the  defendant  had  presented  a  legal  excuse  upon  his  applica- 
tion for  an  adjournment  of  the  trial,  but  denied  the  motion  upon  the 
ground  that  the  defendant  was  limited  to  the  remedy  of  appealing 
from  the  order  of  the  justice  denying  his  motion  for  adjournment,  and 
that  the  Municipal  Court  was  without  power  to  grant  the  relief 
sought,  under  the  authority  of  Warth  v.  Moore  Blind  Stitcher  &  Over- 
seamer  Co.,  126  App.  Div.  211,  109  N.  Y.  Supp.  116. 

Section  253  of  the  Municipal  Court  act  (Laws  1902,  p.  1562,  c. 
580)  vests  in  that  court,  or  a  justice  thereof,  absolute  power  to  open 
a  default  upon  such  terms  and  conditions  as  the  court  may  deem 
proper,  and  this  power  is  not  limited  by  the  fact  that  the  motion  comes 
on  for  hearing  before  a  justice  of  the  court  other  than  the  one  pre- 
siding when  the  default  was  taken.  In  the  case  cited,  upon  which  the 
learned  justice  in  the  court  below  relied,  relief  was  sought  under  the 
provisions  of  section  724  of  the  Code  of  Civil  Procemire,  and  was 
disposed  of  upon  grounds  not  applicable  to  the  appeal  under  considera- 
tion. While  the  learned  justice  who  wrote  the  opinion  in  Warth  v. 
Moore  Blind  Stitcher  &  Overseamer  Co.  condemned  the  practice  of 
applying  to  the  Special  Term  to  c^en  a  default  after  application  to 
the  trial  court  on  affidavits  for  an  adjournment  had  been  denied,  as 
being  an  appeal  from  one  judge  to  another,  and  not  permissible,  this 
case  does  not  fall  within  the  principle,  as  the  order  to  show  cause  was 
granted  by  the  justice  before  whom  the  default  was  taken,  upon  ad- 
-ditional  affidaints  not  used  on  the  motion  for  the  adjournment,  and 
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presented  additional  facts  entitling  the  defendant  to  the  relief  sought. 

The  order  appealed  from  must  be  reversed,  the  judgment  vacated 
and  set  aside,  and  a  new  trial  ordered,  without  costs  to  either  par^. 

WOODWARD,  JENKS  and  HOOKER.  JJ.,  concur.  GAYNOR. 
J.,  concurs  in  result 


BISGHBB  T.  AMSIRICAN  BXCH.  NAT.  BANE  et  aL 
(Supreme  Court,  Appellate  Division,  First  X>qmrtiiiiait  Octobw  23«  1906.) 

1.  DiacovEBT  (8  31*)— Obdeb  fob  Examination. 

An  order  for  an  examination  before  the  service  of  a  complaint  can  only 
be  Justified  where  It  la  necessary  to  enable  plaintiff  to  frame  bis  com- 
plaint 

[TSa.  Note.— For  other  cases,  see  Discovery,  C&it  Dig.  i  46;  Dec  Dig. 
J  31.»] 

2,  DisoovEBT  (i  37*)— When  Axxowed. 

Where  stock  which  was  purchased  with  money  loaned  by  plaintiff  to  de- 
fendant, who  agreed  to  hold  It  as  secnrlty  until  the  mon^  loaned  was  re- 
paid, and  who  d^Msited  It  with  defendant  bank,  whldi  disclaimed  any 
Interest  In  the  stock  or  right  to  hold  it  as  against  defendant,  plaintiff, 
who  claimed  to  be  entitled  to  posaesalOD  of  the  stock,  was  not  entitled  to 
an  order  for  the  examination  of  the  bank  to  enable  him  to  frame  hia  c<nn- 
plaint 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent  Dig.  |  00 ;  Dec  Dig. 
«37.*J 

Appeal  from  Special  Term. 

Action  by  George  E.  Fischer  against  the  American  Exchange  Na- 
tional Bank  and  others.  Frwn  an  order  denying  a  motion  to  vacate 
an  ex  parte  order  for  the  examination  of  defendant  bank  to  enable 
plaintiff  to  frame  his  complaint,  the  bank  appeals.  Reversed,  and  mo- 
tion granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN  and  SCOTT.  JJ. 

Joseph  M.  Hartfield,  for  appellant. 
H.  ^onel  Kringel.  for  respondent. 

INGRAHAM,  J.  The  order  for  an  examination  of  the  defendant 
American  Exchange  National  Bank  was  granted  upon  an  affidavit 
stating  that  the  plaintiff  had  loaned  Weidenfeld  the  sum  of  $6,000  to 
purchase  the  30,000  shares  of  the  capita!  stock  of  the  mining  corpora- 
tion ;  that  Weidenfeld  subsequently  told  plaintiff  that  he  had  paid  the 
money  and  got  the  stock,  and  agreed  to  hold  it  as  security  until  the 
$6,000  was  repaid.  Subsequently  plaintiff  demanded  the  repayment 
of  the  loan,  which  was  refused,  and  then  demanded  the  stock,  which 
was  also  refused;  Weidenfeld  stating  that  he  had  deposited  the  stodc 
with  the  defendant  bank.  The  plaintiff  then  demanded  the  stock  from 
the  bank,  which  was  refused. 

It  is  quite  evident  that  the  examination  of  the  defendant  Bank  is 
not  at  all  necessary  to  enable  the  plaintiff  to  frame  his  complaint. 
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especially  in  view  of  the  very  full  statement  of  the  facts  and  circum- 
stances under  which  the  bank  has  received  this  stock,  and  the  state- 
ment that  the  bank  makes  no  claim  upon  it,  but  is  simply'  a  bailee, 
contained  in  the  affidavits  on  which  the  motion  to  vacate  the  order 
was  made.  The  plaintiff  has  all  the  information  that  can  possibly  be 
required  to  frame  his  complaint.  The  order  for  an  examination  before 
the  service  of  a  complaint  can  only  be  justified  where  it  is  necessary 
to  enable  the  plainti^  to  frame  his  complaint.  He  claims  to  be  en- 
titled to  the  possession  of  this  stock,  that  it  is  deposited  with  the 
defendant  bank,  and  he  therefore  had  knowledge  of  all  the  facts  neces- 
sary to  frame  the  complaint.  If  the  bank  had  any  claim  to  the  stock 
as  against  the  plaintiff,  that  could  be  set  up  as  a  defense,  and  so  was 
no  part  of  the  plaintiff's  cause  of  action.  The  rules  applicable  to  an 
examination  of  an  adverse  party  before  the  pleadings  are  framed  and 
that  after  the  case  is  at  issue  to  obtain  evidence  to  be  used  upon  the 
trial  are  entirely  different;  and  where  the  bank  expressly  disclaims 
any  interest  in  the  stock,  or  any  right  to  hold  it,  as  against  the  de- 
positor, there  is  nothing  to  justify  an  order  to  compel  an  examination 
of  the  bank  before  service  of  the  complaint. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  to  vacate  the  order  for  an  examination  of  the  defendant 
granted.  All  concur. 


HTMAN  V.  NEW  TOBK  MOBTOAOO  ft  SBCUBITT  CO. 

(Supreme  Court,.  Appellate  Dlrlslon,  Second  Department   October  22,  1908.) 

1.  Tbial  (8  165*)— DiSMissAT^MoTioNs— Dismissal  on  Mebits. 

The  court,  on  a  motiOD  by  defendant  at  the  dose  of  plalntura  caae  to 
dlamlas  the  eorni^alnt  on  the  ground  that  plaintiff  has  not  made  oat  a 
cause  of  action,  cannot  dlsmtaa  the  complaint  on  the  merits. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  fi  373;  Dec.  Dig.  1 
165.  •! 

Z  CONTBACTS  (I  194*)— CONaXHUCTION. 

A  contract  binding  one  to  advance  money  to  another,  provided  the  lat- 
ter erected  buildings  in  accordance  with  plans  and  speclflcatlona  whlcb 
were  satisfactory  to  the  former  and  which  had  been  approved  by  the 
bureau  of  bnlldlnga  of  the  city,  did  not  give  the  former  the  rif^t  to 
repudiate  the  contract  because  the  buildings  erected  were  not  satisfactory 
to  him,  provided  the  buildings  were  in  accordance  with  the  plans  and 
speciflcatl(»iB. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Dec,  IHg.  |  194.*] 
Appeal  from  Trial  Term,  Kings  County. 


curity  Company.  From  a  judgment  dismissing  the  complaint  on  the 
merits,  plaintiff  appeals.   Reversed,  and  new  trial  granted. 

Argued  before  WOODWARD.  JENKS,  HOOKER.  GAYNOR, 
and  RICH,  JJ. 

Nathaniel  Tonkin,  for  appellant. 
Charles  C.  Suffren,  for  respondent. 
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RICH,  J,  At  the  close  of  the  plaintiif's  evidence  a  motion  was 
made  by  the  defendant  to  dismiss  the  complaint,  upon  the  ground  that 
the  plaintiff  had  not  made  out  a  cause  of  action,  whereupon  the  court 
permitted  the  plaintiff  to  open  his  case  and  introduce  further  evidence. 
While  plaintiff's  attorney  was  examining  a  witness,  the  learned  trial 
justice  of  his  own  motion  discharged  the  jury,  took  the  case  under  ad- 
visement, and  subsequently  dismissed  the  complaint  on  the  merits.  No 
evidence  was  given  by  the  defendant,  no  motion  for  a  dismissal  of  the 
complaint  upon  the  merits  was  made,  and  the  action  was  not  submit- 
ted to  the  trial  court  for  decision  upon  the  merits.  The  only  motion 
before  it  was  for  a  nonsuit,  and  the  dismissal  of  the  complaint  upon 
the  merits  was  erroneous.  Ware  v.  Dos  Passos,  168  N.  Y.  281,  56  N. 
E.  748;  Keuthen  v.  Stache,  121  App.  Div.  521,  106  N.  Y.  Supp.  198; 
Crecelius  v.  City  of  New  York,  114  App.  Div.  801, 100  N.  Y.  Supp.  314. 

I  do  not  think  that  the  learned  trial  justice  would  have  been  justi- 
fied in  granting-  a  nonsuit  upon  the  merits.  The  action  was  brought  to 
recover  a  balance  of  $2,600,  which  it  was  alleged  the  defendant  agreed 
to  advance  to  the  plaintiff,  upon  bonds  and  mortgage  of  $2,750  each, 
upon  five  separate  parcels  of  ground,  upon  each  of  which  a  building 
was  to  be  erected  or  was  in  process  of  erection.  These  five  bonds  and 
mortgages  had  been  executed  and  delivered  to  the  defendant  The  five 
buildings  had  been  erected  in  conformity  with  plans  and  specifications, 
and  during  their  erection  the  defendant  had  made  advances  according 
to  the  terms  of  its  contract.  After  their  completion  the  plaintiff  sold 
them,  subject  to  the  mortgages  held  by  the  defendant.  When  plaintiff 
demanded  the  last  payment  of  $500  on  each  parcel,  the  defendant  re- 
fused paymmt  upon  the  ground  that  the  buildings  were  not  satis- 
factory to  the  (X}mpany  and  not  constructed  just  as  it  wanted  them. 
The  only  indication  of  the  ground  upon  which  the  trial  court  acted  in 
dismissing  the  complaint  is  contained  in  a  statement  made  upon  the  ar- 
gument for  a  nonsuit,  as  follows ; 

"They  had  the  right  to  say  they  would  not  advance  him  any  more  money, 
under  the  agreement  1  Aoa't  think  yon  have  established  a  prima  fade  came 
of  action." 

The  only  provision  in  which  the  satisfaction  of  the  defendant  is  a 
factor  appears  in  the  ninth  subdivision  of  Uie  seventh  section,  which  is 
as  follows: 

"If  the  an>llcant  does  not  erect  said  balldlngs  In  accordance  with  plans  and 
specifications  whldi  are  satisfactory  to  the  party  ot  the  second  part,  and 
which  have  been  approved  by  the  bureau  <tf  buildings  for  the  borough  of 
Brooklyn." 

This  provision  does  not  secure  to  the  defendant  the  right  to  repudi- 
ate its  contract  if  the  buildings  erected  were  not  satisfactory  to  it. 
If  they  were  erected  in  accordance  with  plans  and  specifications 
which  were  satisfactory  to  the  defendant  and  had  been  approved  by 
the  bureau  of  buildings,  the  defendant  had  no  cause  for  complaint 
The  evidence  established  the  existence  of  plans  and  specifications,  that 
the  buildings  had  been  erected  in  conformity  therewith,  and  that  the 
defendant  had  knowledge  of  such  construction.   This  was  sufficient  to 
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entitle  the  plaintiff  to  go  to  the  jury.  Upon  the  evidence  a  nonsuit 
cannot  be  justified.  * 

The  judgment  must  be  reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event 

GAYNOR,  J.  (concurring-  in  the  result).  When  the  motion  to 
dismiss  had  been  made,  and  permission  had  been  given  to  the  plaintiff 
to  put  in  further  evidence,  the  learned  trial  justice  said  to  the  counsel 
for  the  plaintiff :  "The  particular  point  in  question  is  under  the  9th 
subdivision  of  paragraph  7,"  viz.,  of  the  contract  for  the  making  of 
the  building  loan  by  installments  as  the  work  progressed.  That  subdi- 
vision is  the  usual  one  in  such  contracts,  viz.,  that  the  defendant  should 
not  be  obliged  to  pay  the  money  at  any  stage  if  the  plaintiff  should  not 
erect  the  buildings  in  accordance  with  the  plans  and  specifications  on 
file  in  the  building  department.  The  allegation  of  the  complaint  that 
the  buildings  had  been  completed  is  denied  by  the  answer,  and  up  to 
the  time  of  the  motion  for  a  non-suit  no  evidence  had  been  given  of 
their  completion  according  to  the  plans  and  specifications.  It  was 
therefore  in  order  for  a  non-suit  to  be  granted.  But  mingled  with  the 
loose  and  irrelevant  evidence  given  after  the  case  had  been  reopened  is 
the  following  bald  sentence  by  the  plaintiff : 
"I  completed  these  bouses  In  accordance  with  the  plans  and  specifications." 

This  was  the  juvotal  issue,  and  this  meager  evidence  upon  it  came  so 
late,  when  it  was  in  order  first  of  all,  and  indeed  was  about  the  only 
thing  the  plaintiff  had  to  prove  by  oral  evidence,  and  was  mixed  up 
with  such  a  mass  of  irrelevandes,  that  the  learned  trial  justice  is  quite 
excused  for  having  overlooked  it.  Or  he  may  have  regarded  it  as  a 
mere  statement  of  a  conclusion,  which  is  never  probative ;  but  it  was  a 
little  more  than  that,  and  made  out  a  prima  facie  case  which  called 
upon  the  defendant  to  show  the  exact  particulars  in  which  the  contract 
was  not  complied  with.  No  claim  was  made  that  the  test  was  that  the 
buildings  should  be  completed  to  the  satisfaction  of  the  defendant,  and 
the  dismissal  was  not  on  that  eround.  No  one  seems  to  have  thought 
of  such  a  thing. 


WOODWARD,  JENKS,  and  HOOKER,  JJ.,  concur  in  both 


(Snpreme  Court,  Appellate  Division,  First  Department   October  28,  1906.) 

PUUDINO  (S  820*)— BlIX  OF  PABTICtJUBS. 

In  an  action  for  the  price  of  stock  sold  defendant  the  latter  alleged  that 
plaintiff  accepted  a  valuable  considwatlcm  in  full  paym^t  for  the  stock. 
HeJd,  that  plaintiff's  motion  for  a  bill  of  particulars  as  to  the  nature  of 
the  consldoration,  based  on  an  affidavit  that  plaintiff  was  ignorant  of  what 
defendant  referred  to  as  constituting  the  consideratton,  should  have  been 
granted,  thoo^  defendant's  answer  to  the  application  alleged  ttiat  plain- 
tiff had  fnll  knowledge  as  to  the  transaction  and  full  means  of  infor- 
mation. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec.  Dig.  >  320.*] 
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Appeal  from  Special  Term. 

Action  by  Samuel  H.  Harris  against  Charles  A.  Drucklieb.  From 
an  order  denying  plaintiff's  motion  for  bill  of  particulars  of  defend- 
ant's separate  defense,  plaintiff  appeals.  Reversed,  and  bill  of  particu- 
lars ordered. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 


I^uis  O,  Van  Doren,  for  appellant. 
George  E.  Blackwell,  for  respondent. 

INGRAHAM,  J.  The  action  was  brought  to  recover  the  purchase 
price  of  25  shares  of  stock  of  a  New  Yoric  corporation,  which  the 
complaint  alleged  that  the  plaintiff  at  his  special  mstance  and  request 
sold  to  the  defendant,  and  that  the  reasonable  value  of  the  stock  was 
$4,500,  for  which  sum  the  plaintiff  asks  judgment.  The  answer  ad- 
mits the  sale  and  delivery  of  the  stock,  and  denies  the  allegations  of 
the  complaint  as  to  its  value,  and  for  a  separate  defense  alleges  that 
the  25  shares  of  capital  stock  of  the  New  York  Cigarette  Slachine 
Company  was  sold  and  delivered  by  the  plaintiff  to  the  defendant  for 
a  valuable  consideration,  which  consideration  prior  to  the  commence- 
ment of  the  action  was  received  and  accepted  by  the  plaintiff  from 
the  defendant  as  full  payment  for  such  stodc. 

The  plaintiff  made  a  motion  for  a  bill  of  particulars  as  to  the  nature, 
character,  and  description  of  the  consideration  which  was  received 
and  accepted  by  the  plaintiff  for  the  stock.  The  motion  was  made  up- 
on an  affidavit  in  which  the  plaintiff  swears  that  he  is  ignorant  of 
what  it  is  that  the  defendant  refers  to  as  constituting  the  consideration 
for  the  stock.  In  answer  to  this  the  defendant  alleges  that,  as  the 
transaction  occurred  between  the  plaintiff  and  the  defendant,  the  plain- 
tiff has  full  knowledge  thereof  and  has  full  means  of  information; 
but  he  does  not  state  in  his  affidavit  what  the  consideration  was.  I 
think  the  plaintiff  was  entitled  to  a  bill  of  particulars,  stating  what 
consideration  it  was  that  the  defendant  paid  to  the  plaintiff  for  the 
stock  in  question.  The  plaintiff  swears  that  he  has  no  knowledge  of 
having  received  any  consideration  for  the  stock,  and  the  defendant 
carefully  refrains  from  stating  it.  It  is  not  an  answer  to  such  an  ap' 
plication  to  show  that  the  plaintiff  has  knowledge  of  the  fact  sought 
to  be  shown,  as  the  party  has  the  right  to  have  the  claim  of  his  ad- 
versai7  distinctly  stated,  so  that  he  will  not  be  surprised  at  the  trial, 
and  he  be  limited  to  the  exact  claim  of  which  his  opponent  has  notice. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  bill  of  particulars  ordered,  as  above  stated,  with 
$10  costs  of  motion.   All  concur. 


LIN,  CLARKE,  and  SCOTT,  JJ. 
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CONVERT  T.  MABBIN  et  al 


(SuiHKme  Conrt,  AppeUate  Division,  Flnt  Department.  October  28,  1908.) 

PuADiNQ  (i  322*>— Bill  or  Pabtioolabs— Laches— Applioation  or  Rdlb. 

The  rule  denying  bills  of  particulars  for  laches  of  the  moving  party  does 
not  apply  where,  though  the  motion  was  not  made  until  the  eve  of  the 
trial.  It  does  not  appear  that  plaintiff  had  lost  anything  by  the  delay,  nor 
that  she  would  have  to  submit  to  a  postponement  If  required  to  furnish 
the  particulars. 

[Kd.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  <  975;  Dec  Dig. 
i  322.*] 

Appeal  from  Special  Term. 

Action  by  Bridgfet  Convery,  administratrix  of  James  Convery, 
against  Edward  Marrin  and  anotlier.  From  an  order  denying  a  bill 
of  particulars,  defendants  appeal.   Reversed,  and  motion  granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  tAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  L.  O'Brion,  for  appellants. 

PER  CURIAM.  Appeal  from  an  order  denying  a  bill  of  particu- 
lars. The  action  is  for  damages  for  the  death  of  plaintiff's  intestate, 
and  the  complaint  is  in  the  usual  general  form,  charging  the  defend- 
ants with  every  possible  form  of  negligence.  The  defendants'  motion 
for  a  bill  of  particulars  has  been  denied  upon  the  ground  of  laches, 
based  apparently  upon  the  fact  that  the  motion  was  not  made  until 
the  eve  of  the  trial.  It  does  not  appear  that  plaintiff  has  lost  anything 
by  the  delay,  or  that  she  would  be  compelled  to  submit  to  a  postpone- 
ment of  her  trial  if  required  to  furnish  the  required  particulars.  In 
fact,  it  may  well  be  that  she  is  in  a  better  position  to  do  this  now  than 
she  would  have  been  earlier  in  the  litigation,  before  she  had  had  an 
opportunity  to  ascertain  just  what  evidence  she  could  command.  If 
she  is  prepared  to  go  to  trial,  she  must  know  what  she  will  undertake 
to  prove,  and  should  find  no  difficulty  in  furnishing  the  particulars 
demanded.  The  rule  under  which  moti(»is  are  often  denied  on  ac- 
count of  laches  on  the  part  of  the  moving  party  has  no  application 
to  such  a  case. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted. 


(Snprone  Court,  Appellate  Division,  First  D^rtment  October  28,  1908.) 
1.  MvnioiPAi.  CoBFOBATioiTs  (f  706*)  ~  Cox-usiON  or  Tkak  with  PcBSon 

STARDZlia  HT  STBEET— CbnTBIBUTOBT  NBaLIOBRCn. 

That  a  person  Btmdc  by  a  wagon  coming  up  behind  him  bad  been  stand- 
ing for  tiireA  minutes  in  llie  same  position,  in  the  roadway  of  a  street 
three  feet  frmn  the  gnttw,  is  not  conclusive  d  his  cmtributory 
genee. 

[Ed.  Note. — For  other  cases^  see  Ifnnldpal  Oorporatlons,  Cent.  Dig. 
1 1616;  Dec  Dig.  I  m*] 
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Btandikg  in  Steeet— Nboliokncb. 

That  a  truck  was  wlthoat  warning  drlveti  np  behind  and  run  Into  one 
standing  In  the  Btreet,  In  which  bo  far  as  appears  then  were  no  other 
T^clea  or  obatmctiDna,  ia  eTidence  of  n^ligoice. 

[BA.  Note.— For  other  caBea*  pee  Municipal  Corporatliui^  Cent.  Dig.  I 
lBllE;Dec.I>lg.im*l 

Appeal  from  Tiial  Term. 

Action  by  Dennis  Doyle,  an  infant,  by  Julia  Doyle,  guardian  ad 
litem,  against  James  C-  Foster.  From  a  jud^gment  entered  on  dismis- 
sal of  complaint  on  a  trial  before  a  jury,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

I.  Henry  Harris,  for  appellant. 
William  S.  Cogswell,  for  respondent 

INGRAHAM,  J.  This  action  was  tried  with  Dennis  Doyle  v.  James 
C.  Foster  (decided  herewith)  112  N.  Y.  Supp.  676,  for  the  injuries 
sustained  by  the  plaintiff  in  consequence  of  bein^f  run  over  by  a  truck 
belonging  to  the  defendant  in  the  street.  The  injury  resulted  in  the 
amputation  of  his  left  leg,  and  there  were  other  serious  injuries.  The 
plaintiff,  a  boy  13  years  of  age,  testified  that  he  was  in  Barrow  street 
shortly  after  3  o'clock  on  the  18th  of  February,  1906;  that  he  was 
about  three  feet  from  the  gutter  in  the  roadway  when  the  shaft  of 
the  defendant's  wagon  struck  him  and  knocked  him  down;  that  he 
was  standing  with  his  back  towards  the  east,  looking  towards  the 
west,  when  the  wagon  came  up  behind  him,  and  had  been  standing 
in  this  position  about  three  minutes  before  he  was  struck;  that  he 
did  not  hear  the  wagon  coming,  and  neither  the  driver  nor  anybody 
else  spoke  to  him  before  he  was  struck;  that  when  he  was  injured 
he  was  watching  a  "cat  game"  on  Barrow  street;  that  he  was  not 
playing,  but  just  watching  the  game ;  that  he  had  seen  the  horse  that 
hit  him  two  or  three  minutes  before;  that  at  the  time  of  the  accident 
he  was  12  years  old.  Upon  this  testimony  the  court  dismissed  the  com- 
plaint. 

I  know  of  no  rule  which  imputes  contributory  negligence  as  a  mat- 
ter of  law  to  a  person  who  stands  three  minutes  in  the  roadway  of  a 
street.  Whether  or  not  the  plaintiff  is  non  sui  juris  is  of  no  conse- 
quence. He  was  bound  to  exercise  the  care  and  caution  of  a  rea- 
sonably prudent  person  of  his  age  and  mental  development,  and  in  this 
case  whether  he  was  guilty  of  negligence  was  for  the  jury.  As  to 
the  defendant's  negligence,  that  also  was  a  question  for  thie  jury.  The 
plaintiff  was  standing  in  the  street,  in  which,  so  far  as  appears,  there 
were  no  other  vehicles  or  obstructions.  The  truck  belonging  to  the 
defendant  drove  up  behind  him  and  ran  over  him  without  warning. 
This  was  evidence  of  the  negligence  of  the  driver. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event.  All  concur. 

•For  oOwr  SUM  He  lUD*  toplo  *  I  inncBBB  la  Dw.  A  Am.  Dlga.  IMT  U  date,  ft  R4i*r  IndoM 
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DOYLE  T.  FOSTER. 


(Supreme  Court,  AppeHate  DlvlBioa,  Firat  Department    October  23,  1908.) 
Appeal  from  Trial  Term. 

Action  by  Dennis  Doyle  against  James  OL  FoBt«.  From  a  Judgm«it  dis- 
missing the  complaint  after  trial  before  a  jury,  plaintiff  appeals.  Berersedt 
and  new  trial  ordered. 

Argued  before  PATTBBSON.  P.  J.,  and  INOBAEAU,  OLABKi;  LAUOH- 
LIN,  and  SCOTT,  JJ. 

I.  H.  Harris,  for  appellant 
Wm.  S.  Cogswell,  for  resiMndent 

INGRAHAM,  J.  The  same  question  Is  presented  In  this  case  as  In  the  case 
of  Doyle  t.  Foster  (decided  herewith)  112  N.  Y,  Snpp.  673.  For  the  reasons 
there  stated,  the  Judgment  aiv>ealed  from  must  be  reversed,  and  a  new  trial 
<adwed,  with  coats  to  the  ^nwllant  to  abide  the  event  All  otmcor. 


(Supreme  Court  Appellate  IHTlston,  First  Departmoit   October  28,  1906.) 

PLUDIRG  (I  166*)— BXPLT— AlTTHOBnr  TO  BXQTJIBB. 

An  executor,  having  no  personal  knowledge  of  the  transactions  involv- 
ed In  a  suit  against  him  for  fraud  committed  by  testator,  and  setting  up 
In  defense  orders  and  decrees  in  proceedings  In  which  plaintiff  and  tes- 
tator were  parties  and  sealed  Instruments  executed  by  plaintiff,  based  on 
the  validity  of  the  Instrament  attacked  for  fraud,  which  proceedings,  or^ 
ders,  decrees,  and  instruments  established  knowledge  and  affirmance,  and 
on  which,  with  such  knowledge  and  affirmance,  soms  ot  money  were  paid 
and  rectived,  was  entitled  to  a  reply,  within  Code  CSt.  Proc.  I  616»  ]>ro- 
vldlng  that  when  an  answer  contains  new  matter  the  court  may,  in  Its 
discretion,  on  defendant's  application,  direct  a  r^Iy. 

[Ed.  Note.— For  other  cases,  see  Pleading  Omt  Dig.  I  321^ ;  Dec.  Dig. 
1  166.*] 

Appeal  from  Special  Term. 

Action  by  James  T.  Richards,  Jr.,  against  John  R.  Greason,  Jr.,  sole 
executor  of  James  J.  Richards,  deceased.  From  an  order  of  Uie  Spe- 
cial Term,  denying  a  motion  to  compel  plaintiff  to  reply  to  a  defense 
contained  in  the  answer,  defendant  aQpeals.  Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

(joeller,  Shaffer  &  Eisler  (Jacob  H.  Shaffer,  of  counsel),  for.  ap- 
pellant. 

Wetherhom  &  Link  (Ralph  Link,  of  cotmsel),  for  respondent. 

CLARKE,  J.  The  plaintiff  brin^  an  action  against  the  executor 
of  his  father's  estate  to  recover  $30,000  for  a  fraud  claimed  to  have 
been  committed  upon  him  by  the  defendant's  testator  in  his  lifetime. 
The  complaint  alleges  that  the  father  of  the  plaintiff  died  on  or  about 
July  18,  1907,  leaving  a  last  will  and  testament,  which  was  duly  pro- 
bated about  the  9th  of  October,  1907,  which  named  the  defendant  as 
executor,  and  who  thereafter  received  letters  testamentary;  that  on 

•Tor  ottiar  mwm  Me  nma  tople  *  I  xviibbb  In  Dec.  A  Am.  Diss.  U07  to  data,  A  Bep'r  Indexw 
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or  about  November  17,  1898,  one  George  W.  Hojar,  a  maternal  grand- 
father of  the  plaintiff,  died  leaving  a  will  wherein  a  two-ninths  share 
of  his  estate,  the  value  of  which  was  about  $60,000,  was  devised  and 
bequeathed  to  plaintiff;  that  about  November  21,  1903,  the  plaintiff, 
induced  by  the  false  representations  of  his  father  that  a  certain  paper 
was  merely  a  power  of  attorney  to  transact  and  attend  to  matters  re- 
lating to  uie  estate  of  said  George  W.  Hojar,  was  induced  to  sign, 
execute,  and  deliver  said  paper,  which  contained,  in  addition  to  the 
power  of  attorney,  an  assignment  and  transfer  of  a  one-half  share. of 
his  interest  in  his  grandfather's  estate,  amounting  in  value  to  the  sum 
of  $30,000 ;  that  by  reason  of  said  paper  his  father  was  enabled  to  col- 
lect and  receive  a  one-half  share  of  plaintiff's  interest  in  said  estate, 
amounting  to  said  sum,  which  he  now  seeks  to  recover  from  the  ex- 
ecutor. 

The  answer,  by  way  of  a  separate  and  distinct  defense,  alleges  that 
the  plaintiff  commenced  an  action  in  partition  on  the  25Ui  of  January, 
1905,  of  the  real  property  left  by  his  grandfather,  in  which  action 
his  father,  James  J.  Richards,  Sr.,  was  made  a  party  defendant,  and- 
that  in  said  action  said  Richards,  Sr.,  appeared  and  served  a  demur- 
rer; that  on  or  about  the  15th  of  February,  1905,  plaintiff  served 
upon  his  father  a  revocation  of  the  power  of  attorney  embraced  in  the 
instrument  of  November  21,  1903  (a  copy  of  the  last  above-mentioned 
instrument  and  of  the  revocation  attached  to  the  answer) ;  that  on  or 
about  the  30th  of  June,  1905,  the  said  partition  action  was  settled,  and 
agreements  were  entered  into  between  the  plaintiff  and  his  father  and 
the  Julian  Company,  the  corporation  mentioned  in  said  agreement, 
wherein  and  whereby  the  said  Julian  Company  contracted  to  acquire 
the  interest  of  the  plaintiff  and  his  father  in  the  said  real  property 
which  was  the  subject  of  the  partition  action;  that  as  part  of  the 
settlement  of  said  action  the  said  plaintiff  insisted  on  receiving  from 
his  father  an  agreement  to  deliver  to  plaintiff,  on  the  closing  of  title 
under  said  contract,  a  general  release  of  all  claims  and  demands  which 
his  father  might  have  against  plaintiff ;  that  at  the  time  of  said  settle- 
ment the  plaintiff  was  represented  by  an  attorney,  who  was  present 
and  negotiated  the  settlement  on  behalf  of  the  plaintiff,  who  was  also 
present  at  said  time  (copies  of  all  of  these  papers  are  attached  to 
the  answer) ;  that  thereafter,  and  on  the  30th  of  September,  1905,  a 
further  agreement  was  entered  into  by  plaintiff  and  his  father,  plain- 
tiff's attorney  and  himself  being  present,  which  is  also  attached  to  the 
answer;  that  thereafter,  and  in  accordance  with  the  terms  of  said 
agreements,  the  title  to  the  premises  therein  described  was  closed  on 
or  about  the  12th  of  January,  1906,  which  closing  the  plaintiff  attend- 
ed  with  his  attorney,  and  the  amount  due  each,  respectively,  was  de- 
termined, and  there  was  paid  to  each  the  sum  of  $18,737.38  for  their 
respective  interests,  to  which  payment  plaintiff  assented  and  agreed, 
and  his  father  delivered  the  general  release  in  accordance  with  his 
agreement;  that  on  the  29th  of  September,  1905,  the  trustee  under 
the  last  will  and  testament  of  plaintiff's  grandfather  presented  his 
petition  to  the  Surrogate's  Court  in  the  county  of  Kings,  together  with 
his  final  account,  and  in  such  proceedings  the  plaintiff  was  made  a 
party  and  duly  appeared;  that  Richards,  Sr.,  and  others,  filed  an- 
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swers,  and  the  Issues  raised  by  such  answers  came  on  for  hearing  on 
the  31st  day  of  October,  1905,  and  on  that  day  plaintiff's  father  duly 
proved  in  said  proceeding  the  said  assignment  or  conveyance,  being 
the  paper  which  the  plaintiff  here  claims  was  fraudulently  obtained 
from  him;  that  the  only  basis  for  any  interest  of  the  plaintiff's  father 
in  and  to  the  moneys  affected  by  the  said  accounting  was  the  said 
paper;  that  thereafter,  and  on  or  about  the  14th  day  of  December, 
1905,  a  decree  was  made  in  said  proceeding,  a  copy  of  which  is  an- 
nexed to  the  answer;  that  in  accordance  with  the  terms  of  said  de- 
cree the  trustee  paid  over  to  plaintiff's  father  the  sums  in  said  decree 
so  mentioned,  said  payment  being  made  and  such  decree  entered  with 
the  consent  and  approval  of  the  plaintiff ;  and  the  answer  further  al- 
leges that  by  reason  of  the  foregoing  the  said  plaintiff  ratified  and  ap- 
proved the  assignment  mentioned  in  the  complaint  herein,  and  waived 
such  fraud  as  aJl^ed  in  the  complaint,  if  any  there  were. 

The  defendant  moved  that  the  plaintiff  be  compelled  to  reply  to  the 
matters  so  set  up  in  the  separate  defense  which  he  claimed  estab- 
lished a  complete  waiver  bv  the  plaintiff  of  any  fraud  as  set  up  in 
the  complaint.  The  learned  Special  Term  having  denied  the  motion, 
the  defendant  appeals. 

Section  616  of  the  Code  of  Civil  Procedure  provides  that: 

"Where  an  answer  contains  new  matter  constittitlng  a  defense  by  way  ot 
avoidance,  the  court  mar.  In  Its  discretion,  on  tike  defendants  application, 
direct  the  plaintiff  to  reply  to  the  new  matter." 

It  would  seem  that  where  an  executor,  who  can  have  no  personal 
knowledge  of  transactions  involved,  is  sued  for  a  fraud  alleged  to  have 
been  committed  by  his  decedent  in  his  lifetime,  and  in  his  defense  sets 
up  the  orders  and  decrees  of  the  courts  made  in  proceedings  in  which 
plaintiff  and  decedent  were  parties,  and  a  series  of  sealed  instruments, 
duly  executed  and  acknowledged  by  the  plaintiff,  based  upon  the 
validity  of  the  instrument  attacked,  which  proceedings,  orders,  de- 
crees, and  instruments  tend  to  establish  knowled^  and  affirmance, 
and  upon  which,  with  such  knowlet^e  and  affirmance,  large  sums  of 
money  have  been  paid  and  received,  he  is  entitled  to  know  before  the 
trial  how  the  plaintiff  proposes  to  meet  such  a  defense.  These  mat- 
ters must  be  entirely  within  the  knowledge  of  the  plaintiff,  and  cc^ies 
of  the  papers  relied  upon  are  attached  to  the  answer,  and  the  matters 
relied  upon  are  stated  with  such  particularity  as  to  be  readily  met  and 
answered,  if  answer  there  be. 

We  are  of  the  opinion  that  a  case  is  presented  clearly  within  the 
provisions  of  the  section  of  the  Code  giving  authority  to  compel  a 
reply,  and  that  in  the  exercise  of  a  sound  discretion  the  motion  should 
have  been  granted. 

It  therefore  follows  tliat  the  order  appealed  from  should  be  re- 
versed, with  $10  costs,  and  the  motion  granted,  with  $10  costs  and 
disbursements  to  the  appellant  All  concur. 
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(128  App.  DlT.  188.) 

FORT  JXFFSRSON  KDAI/FX  CX>.  T.  WOODHULL. 

(Supreme  Coart,  App^ate  Dlvlilni,  Second  Departnkent   October  22.  1008.) 

1.  YbHDOI  AMD  PuaCEABBB  d  ISO*)— OORTBUff  TO  OOIfTKT— BlARKKTABILm  0» 

Tttlb. 

Decedent  having  conTeyed  three  acres,  worth  946^  without  his  wife 
Joining,  on  his  death  sued  for  admeasnrem^t  ot  her  dower,  and  In 
1879  an  interlocutory  Judgment  was  entered,  adjudging  that  one-third 
of  the  land  be  set  oif  to  her  according  to  its  value.  No  farther  proceed- 
ings were  had,  though  under  Code  C31t.  Proc.  |  1607  et  aeq.,  the  next 
necessary  steps  were  the  appointment  of  a  referee  to  lay  off  a  parcel,  etc. 
Held,  that  one  who  contracted  In  1899  to  purebaae  31  acres  of  land  for 
fl,SOO,  Including  such  three  acres,  which  vaidor  claimed  through  dece- 
dent's grantee,  could  not  refnse  to  take  title  on  the  ground  of  onmarfceta* 
blllty,  Blnce  it  must  be  presumed,  after  20  years,  that  the  widow  had  been 
settled  with  or  had  died ;  it  also  appearing  that  the  widow  died  between 
the  date  of  the  c(»itract  and  the  da^  fixed  for  iMssing  of  title,  though  the 
jmrchaser  did  not  know  of  her  death  until  he  rejected  the  title. 

[Bd.  Note.^ — ^For  other  eases.  Me  Vendor  and  Pnrdiaser,  Gent  DU^  S 
246:  Dec  Dig.  I  ISO.*] 

2.  DowBB  (I  ai*)— Death  of  Wm— Effbot. 

An  Interlocutory  Judgment  adjudging  one-third  of  land  to  a  widow  bfr 
came  Ineffective  on  her  death,  there  being  no  money  Judgment, 
[Ed.  Note. — ^For  other  cases,  see  Dower,  Dec:  Dig.  i  81.*] 

Appeal  from  Trial  Term,  Suffolk  County. 

Action  by  Uie  Port  Jefferson  Realty  Company  a^^inst  Mary  C 
Woodhull.  From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  JENKS,  HOOKER,  GAYNOR.  RICH,  and  MII^ 
LER,  JJ. 

Alexander  S.  Bacon,  for  appellant 
Timothy  M.  Griffing,  for  respondent 

GAYNOR,  J,  The  contract  price  was  $1,500  for  31  acres  which 
included  the  3  acres  the  title  of  which  is  in  dispute,  and  on  which  dis- 
pute the  plaintiff  refused  to  take  the  conveyance  tendered.  The  con- 
tract was  made  June  1,  1899,  and  the  closing  day  was  changed  by  a 
separate  writing  to  June  1,  1900.  The  title  to  the  3  acres  comes 
through  one  Jones,  who  conveyed  it  in  1851  without  his  wife  joining. 
He  having  died  she  commenced  an  action  for  the  admeasurement  of 
her  dower  in  1879  and  a  lis  pendens  was  filed.  The  defendant  an- 
swered, among  other  things,  that  she  was  entitled  to  dower  only  accord- 
ing to  the  value  of  the  land  at  the  time  her  husband  conveyed  it  The 
issues  were  tried  a  referee  who  found  tihat  the  value  of  the  land  at 
the  time  of  such  conveyance  was  $45,  and  an  interlocutory  judgment 
was  entered  on  September  9,  1879,  by  which  it  was  adjudged  as 
follows : 

"That  the  plaintiff  recover  of  the  defendant  the  posseBsIon  of  one  third  of 
the  real  property  described  In  the  complaint  •  *  •  and  that  said  one  third 
of  said  premises  be  admeasured  and  set  off  to  the  said  plaintiff  according  to 

*For  othar  mwm  am  uma  topic  *  I  Hxnnn  in  Dm.  A  Am.  DIca.  IMT  to  data,  ft  Rap'r  latiam 
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their  value  when  alienated  in  IStl,  which  was  $45,  their  present  ralne  being 

The  judgment  was  without  costs.  Nothing  else  was  ever  done  in 
the  action,  so  far  as  the  record  shows,  and  the  widow  died  on  Decem- 
ber 26,  1899. 

The  purchaser  was  not  justified  in  rejecting  the  title  as  unmarket- 
able. The  next  step  necessary  to  take  in  the  dower  suit  was  to  appoint 
a  referee  or  else  commissioners  to  admeasure  and  lay  off  to  the  widow 
a  distinct  parcel  of  the  land,  or  else  report  back  to  the  court  that  that 
was  not  practicable  or  to  the  best  interest  of  the  parties,  whereupon  the 
court  would  in  the  final  judgment  award  the  widow  a  ^oss  sum. 
Code  Civ.  Proc.  §  1607  et  seq.  That  this  was  not  done  raised  a  pre- 
sumption after  such  a  lapse  of  time — 20  years  and  several  months — 
that  the  widow  had  been  settled  with,  or  had  died,  anci  it  was  therefore 
for  the  purchaser  to  rebut  that  presumption  by  inquiry.  Between  the 
date  of  the  contract  and  the  day  fixed  for  passing  the  title  the  widow 
did  die,  and  the  judgment  with  her,  for  there  was  no  money  judgment. 
That  the  purchaser  did  not  know  of  her  death  when  he  rejected  the 
title  does  not  matter.  After  such  a  lapse  of  time  it  was  for  him  to  in- 
quire. She  died  and  was  buried  in  the  town  where  she  and  her  hus- 
band had  lived,  and  the  land  was.  That  a  purchaser  is  not  obliged  to 
go  outside  of  die  lis  pendens  and  the  complaint  to  ascertain  the  truth 
of  the  allegations  of  the  complaint  (Simon  v.  Vanderveer,  165  N.  Y. 
377,  49  N.  £.  1043,  63  Am.  St  Rep.  683)  does  not  affect  this  case. 
All  of  the  facts,  including,  the  trifling  amount  involved  in  the  dower 
suit,  raised  a  presumption  against  the  purchaser  which  it  was  for  him 
to  overcome ;  and  an  inquiry  as  to  whether  the  widow  had  died  would 
not  be  an  inquiry  as  to  the  truth  of  the  allegations  of  the  complaint. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costa.  All  concur. 


McORATH  y.  HURTHA  &  SGHMOHL  00. 
(Supreme  Oonrt,  Appellate  Division,  First  Departmoit   October  28,  190S.) 

DUICZSSAL  AND  NOHSniT  (|  60*>— DkLAT  in  PBOSEOnriOIf— RiOHT  TO  DiSUIBSAX.. 

A  complaint  for  damages  (or  ne^lgent  death  should  have  been  die- 
missed  on  defendant's  motion,  where  the  case  was  never  pieced  on  the 
calendar.  IssueB  of  later  dates  had  been  tried,  and  tiie  only  excuse  offered 
was  that  plalntUTs  attorney  found  an  ^t^  <m  his  re^ster  that  his 
managing  clerk  had  directed  his  assistant  not  to  place  the  case  on  the 
calendar,  and  the  matter  was  not  called  to  his  attention ;  it  not  appearing 
that  the  dliectlcm  did  not  result  from  idalntUTs  vtdnntaty  act  and  de. 
termination  to  abandon  the  acUon. 

[Ed.  Note.— For  other  case^  aee  Dismissal  and  Nonsuit  Gent  Dig.  H 
14&-142 ;  Dec.  Dig.  S  60.*] 

Appeal  from  Special  Term. 

Action  by  Midiael  McGrath,  as  administrator  of  John  McGrath, 
against  the  Murtha  &  Schmohl  Company.   From  an  order  refusing  to 

*For  ottier  cum  im  Mine  topic  *  I  kckbeb  la  Dec.  ft  Am.  Dlci.  1S07  to  date.  A  Rqt'r  IndezM 
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dismiss  the  complaint  for  failure  to  prosecute,  defendant  appeals.  Re- 
versed, and  motion  granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

George  W.  Smyth,  for  appellant. 
Thomas  J.  O'Neill,  for  respondent 

INGRAHAM,  J.  This  action  was  commenced  on  the  16th  <rf 
November,  1906,  and  issue  was  joined  the  12th  of  December,  1906. 
The  case  was  never  placed  on  the  calendar,  and  issues  of  a  later  date 
have  been  tried.  The  action  is  to  recover  $10,000  damages  caused  by 
the  death  of  the  plaintiff's  intestate.  The  only  excuse  offered  was  that 
the  plaintiff's  attorney  found  an  entry  on  his  register,  dated  Aug^ist 
29, 1906,  that  his  managing  clerk  had  directed  his  assistant  not  to  place 
the  case  on  the  calendar,  and  the  matter  was  not  called  to  his  attention. 
No  affidavit  of  the  plaintiff  was  presented,  and  nothing  to  show  that 
this  direction  was  not  the  result  of  a  determination  by  the  plaintiff  to 
abandon  the  action,  or  that  the  delay  was  not  the  voluntary  act  of  the 
plaintiff.  The  defendant  having  brought  itself  within  the  provisions 
of  the  Code  of  Civil  Procedure  which  justifies  the  court  in  dismissing 
the  complaint  for  failure  to  prosecute  where  younger  issues  have  been 
tried,  and  no  excuse  having  been  offered  for  the  delay,  the  motion 
should  have  been  granted. 

The  order  is  therefore  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted,  with  $10  costs.   All  concur. 


WOODS  T.  NEW  TOBK  &  Q.  a  BT.  CO. 

(Snpreme  Gourt;  Appelate  Dlvlilon,  Second  Department   October  22,  190&) 

Tbxai.  (I  20fi*)— XnBTBnonoNs. 

Wher^  in  an  action  for  Injorfea  to  a  pacnmger  wbUe  boarding  a  car. 
plalntUr  testified  that  after  she  had  put  oae  foot  on  the  running  board 
and  had  taken  hold  of  the  stanchion  the  car  started  and  threw  her  to  the 
gronnd,  and  the  company  showed  that  plaintiff  was  in  the  car  before  it 
started,  and  that  she  attonpted  to  Jump  off  to  rejoin  companions  who  had 
not  succeeded  in  getting  on  t>oard,  an  Instruction  that  if  the  car  started 
while  plaintiff  was  boarding  It,  and  threw  her  off,  the  verdict  should  be 
for  her,  was  erroneous,  as  withdrawing  from  the  Jury  the  qnestions  of 
the  company's  n^ligtoce  and  lAalntiff^s  freedom  from  craitrlbuto^  neg- 
ligence, thongfa  tbe  court  cbai^^  as  an  abstract  pn^oaitlon  that  tiie  com- 
pany was  negligent  if  it  did  not  allow  plaintiff  a  reasonable  time  to  board 
the  car,  and  that  plaintiff  was  guilty  of  contributory  negligenoe  If  she 
attempted  to  get  off  the  car  while  in  motion. 

[Ed.  Note^For  other  cases,  see  Trial,  Cent  Dig.  H  70&-717;  Dm.  Dig. 
i  205.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  A.  Woods,  by  Bridget  Woods,  her  guardian  ad 
litem,  against  the  New  York  &  Queens  County  Railway  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.  Reversed. 

*For  oUier  cam  im  tuae  topic  ft  |  mvhbeb  1q  Dec.  ft  Am.  D\g».  1907  to  data,  ft  R«p'r  IndezM 
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Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
I^ER.  J  J. 

Vine  H.  Smith  (Bayard  H.  Ames,  on  the  brief),  for  appellant. 
Henry  M.  Dater  (George  F,  Elliott,  on  the  brief),  for  respondent 

MILLER,  J.  The  plaintiff  sues  to  recover  damages  for  personal 
injuries  which  she  asserts  were  caused  by  the  negligence  of  the  defend- 
ant's servants  in  suddenly  starting  a  car  which  she  was  attempting  to 
board.  Her  version  of  the  accident  is  that  she  had  put  one  foot  on 
the  running  board  and  had  taken  hold  of  the  handle  or  stanchion  at  the 
side  of  the  car,  when  it  suddenly  started  and  after  going  about  16  feet 
threw  her  to  the  ground.  The  defendant's  evidence  tended  to  show 
that  the  plaintiff  was  well  within  the  car  before  it  started,  and  that  she 
attempted  to  jump  off  in  order  to  rejoin  some  of  her  companions,  who 
had  not  succeeded  in  boarding  the  car.  The  court  charged  the  jury 
in  substance  that,  if  the  car  started  while  the  plaintiff  was  in  the  act 
of  boarding  it  and  threw  her  off,  the  verdict  must  be  for  the  plaintiff. 
There  can  be  no  doubt  that,  standing  alone,  such  a  charge  presents 
reversible  error.  Kellegher  v.  Forty-Second  St.,  etc.,  R.  R.  Co.,  171 
N.  Y.  309,  63  N.  E,  1096 ;  Johnston  v.  New  York  City  Railway  Co., 
120  App.  Div.  456, 104  N.  Y.  Supp.  1039 ;  Ward  v.  Metropoliten  Street 
R.  Co.,  99  App.  Div.  126,  90  N.  Y.  Supp.  897. 

The  respondent  contends  that  the  statement  in  question,  as  modified 
by  the  other  parts  of  the  charge,  did  not  mislead  tne  jury.  The  court 
did  charge  as  an  abstract  proposition  of  law  that  the  defendant  was 
negligent  if  it  did  not  allow  ttie  plaintiff  a  reasonable  time  to  board 
the  car,  and  that  the  plaintiff  was  guilty  of  contributory  negligence  if 
she  attempted  to  ^et  off  the  car  while  it  was  in  motion.  Those  instruc- 
tions, however,  did  not  in  any  way  modify  the  statement  in  effect  that 
the  plaintiff  was  free  from  contributory  n^igence  and  that  the  dfcfend- 
ant's  servants  were  guilty  of  negligence  as  matter  of  law  in  case  the 
car  started  while  the  plaintiff  was  in  the  act  of  boarding  it;  whereas 
it  was  for  the  jury  to  draw  the  inferences  of  the  defendant's  negligence 
and  the  plaintiff's  freedom  from  contributory  negligence  from  the  facts 
which  they  deemed  established  by  the  evidence. 

The  judgment  and  order  must  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  the 
event.  All  cwcnr. 


SCHMITZ  V.  WTCKOFF,  CHURCH  &  PARTRIDGE  et  al. 

(Bnprone  Court.  Appellate  Division,  First  D^rtment   October  23,  190&) 

OoBTB  rt  51*)— Ambhdment—Cohditions— Costs. 

Code  Civ.  Proc.  i  544,  autborizes  amendment  of  a  pleading  on  just 
terms,  so  as  to  permit  setting  up  of  matwlal  facts  which  liave  occurred 
after  the  party's  former  pleading  was  filed,  of  which  he  was  ignwant,  etc. 
Held,  that  where,  after  service  of  defendant's  answer  In  an  action  against 
it  and  another  for  n^llgence,  plaintiff  settled  with  the  other  defendant 
and  executed  a.  g«ieral  release  and  a  8tlpulati(»i  discontinuing  ttve  ac- 
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tlon,  defendant  was  entitled  to  leave  to  file  a  axi^plemental  tuiewer  setting 
up  .such  release,  without  being  charged  wltti  costs  of  the  action. 

[Ed.  Note;— For  other  cas^  we  Oosts,  Cent  Dig.  8  222;  Dec.  Dig. 
1  Bl.*] 

Appeal  from  Special  Term. 

Action  by  Frank  J.  Schmitz  against  WyckofF,  Church  &  Partridge 
and  another.  From  so  much  of  an  order  granting  leave  to  defendant 
Valvoline  Oil  Company  to  serve  a  supplemental  answer  as  imposed 
costs  as  a  condition,  said  defendant  appeals.  Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ, 

Putney,  Twombly  &  Putney  (Walter  H.  Grififin,  of  counsel),  for 
appellant 
Charles  La  Rue,  for  respcmdent 

CLARKE,  J.  The  action  was  brought  to  recover  for  damages  al- 
leged to  have  been  caused  by  the  negligence  of  the  defendants  in 
handling  and  storing  gasoline.  On  the  20th  of  January,  1908,  the 
plaintiff  settled  with  the  defendant  Wyckoff,  Church  &  Partridge.  A 
general  release  was  executed,  and  a  stipulation  discontinuing  tfie  ac- 
tion was  signed  by  the  plaintiff's  attorney  on  June  S,  1908.  The  defend- 
ant Valvoline  Oil  Company  and  its  attorneys  knew  nothing  of.this  set- 
tlement, release,  and  discontinuance  until  June  12,  1908.  Thereupon, 
on  July  9th,  upon  an  affidavit  of  merits,  the  appellant  made  a  motion 
for  an  order  permitting  it  to  serve  a  supplemental  answer  setting  up 
the  release  under  seal  executed  by  the  plaintiff  to  the  defendant  Wyck- 
off, Church  &  Partridge  from  the  claim  set  up  in  the  complaint,  and 
alleging  that  the  plaintiff  thereby  likewise  released  the  appellant.  The 
motion  was  granted  upon  the  payment  of  costs  from  the  beginning 
of  the  action  to  the  present  time. 

Section  544  of  the  Code  of  Civil  Pro^dure  provides  that: 

"Upon  the  ap[dIcatlon  of  either  i».rt7,  the  court  may,  apd  In  a  pn^imr  case 
must,  upon  such  terms  as  are  just,  permit  him  to  make  a  sapplemental  com- 
plaint, answer  or  reply  alleging  material  facts  which  occurred  aftw  his  former 
pleading  or  of  which  he  waa  ignorant  when  it  was  made,  iiududliv  the  Judg- 
ment or  decree  (tf  a  competent  court  raidered  after  the  commoicement  of  the 
actlcm  determining  the  parties  in  controTersy  or  a  part  thereof." 

The  settlement  between  plaintiff  and  the  defendant  Wyckoff,  Church 
&  Partridge  was  a  material  fact  which  occurred  after  the  former 
pleading,  the  answer  of  the  defendant  Oil  Company.  It  was  a  new 
fact,  which  was  not  brought  about  by  the  appellant,  but  by  its  co- 
defendant,  between  whom  there  is  no  connection.  It  was  a  material 
fact,  in  that  the  release  of  one  joint  tort-feasor  is  the  release  of  all 
joint  tort-feasors,  and  the  appellant  had  a  perfect  right  to  plead  the 
release  as  a  defense.  Under  such  circumstances,  no  costs  should  have 
been  imposed.  If  the  appellant  had  procured  the  settlement  and  the 
release  behind  the  attorney's  back,  and  then  had  asked  leave  to  set 
up  by  way  of  supplemental  answer  that  fact  of  its  own  procurement, 
the  imposition  of  costs  would  have  been  proper.  That  is  not  this 
case.   There  were  no  opposing  papers,  and  there  is  no  denial  of  the 
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fact  that  the  first  knowledge  that  the  appellant  had  of  the  settlement 
was  six  months  after  it  had  been  made. 

Therefore  that  porticm  of  the  order  a[^>ealed  from  should  be  re- 
versed,  with  $10  costs  and  disbursements  to  the  appellant.  All  concur. 


8GHMITZ  T.  WTOKOFF,  CHURCH  &  PABTRIDGB  et  aL 

(Snprane  Conrt,  Appellate  DItIbIod,  First  Department  October  28,  1008.) 

Appeal  and  EIbbob  (S  1180*) — Re vebsal— Dependent  Obdebs. 

Where  tliat  part  of  an  order  Imposing  costs  as  a  condition  to  leave  to 
flie  a  Bupidemental  answer  waa  reversed,  an  order  foredotlne  sach  leare, 
unless  availed  ot  and  the  costs  paid  within  a  specified  date,  dionld  be  also 
rereraed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  IMg.  H  4827- 
4629;  Dea  Dig.  |  1180.*] 

Appeal  from  Special  Term. 

Action  by  Frank  J.  Schmitz  against  Wyckofif,  Church  &  Partri<^ 
and  another.  Prom  an  order  directing  defendant  Valvoline  Oil  Com- 
pany to  serve  its  supplemental  answer  on  or  before  a  date  specified  and 
to  pay  $98  costs  imposed  as  a  condition  on  granting  leave  therefor, 
or  be  foreclosed  from  service  of  such  supplemental  answer,  it  ap- 
peals. Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Putney,  Twombly  &  Putney  (Walter  H.  Griffin,  of  counsel),  for 
appellant. 
Charles  La  Rue,  for  respondent 

CLARKE,  J.  An  order  was  made  permitting  service  of  a  sup- 
plemental answer  on  July  23,  1908,  upon  the  payment  of  costs  from 
the  beginning  of  the  action.  On  August  11th  an  order  to  show 
cause  was  made,  returnable  on  the  12th  of  August,  why  an  order 
should  not  be  granted  foreclosing  the  said  defendant  from  accepting 
the  condition  which  would  permit  it  to  serve  a  supplemental  answer 
herein,  as  permitted  by  the  order  of  July  23d,  on  the  g^round  of  its 
laches. 

When  this  order  to  show  cause  was  granted,  the  time  to  appeal 
from  the  order  of  July  23d  permitting  service  of  the  supplemental  an- 
swer had  not  expired,  and  would  not  expire  until  August  22d.  On 
the  return  of  said  order  to  show  cause,  the  appellant  filed  an  affidavit 
that  the  costs  required  to  be  paid  under  the  order  of  July  23d  h&d  been 
taxed  and  amounted  to  $98,  that  the  time  to  appeal  from  said  order 
had  not  yet  elapsed,  and  that  an  appeal  would  be  taken  from  said  order 
on  that  day,  August  13th,  and  the  appeal  was  so  taken.  The  court, 
nevertheless,  on  the  17th  day  of  August,  entered  an  order  that  the 
appellant,  on  or  before  August  20th,  serve  upon  the  attorney  for  the 
plaintiff  a  supplementary  answer  and  pay  the  $98  costs,  in  accordance 
witii  the  order  entered' on  July  23d,  or  be  foreclosed  from  accepting 
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conditions  of  said  order  permitting  of  such  answer.  We  have  re- 
versed that  portion  of  the  order  of  July  23d  which  required  the  pay- 
ment of  costs  from  the  beginning  of  the  action  as  a  condition  for  the 
allowance  of  service  of  the  supplemental  answer  in  an  opinion  handed 
down  herewith.   112  N.  Y.  Supp.  681. 

It  follows  that  the  order  here  appealed  from  must  be  reversed, 
with  $10  costs  and  disbursements  to  the  appellant   All  concur. 


(Supreme  Court,  Appellate  DlTlsicm,  Second  Deimrtment   October  22,  1906.) 

1.  Mastee  and  Sbbvant  (8  252*>— Injuby  to  Sebvakiv-Aotions— Nones  or  I»- 

JDBT. 

A  notice  of  Injury  to  an  employe,  averring  that  the  employer  was  neg- 
ligent in  falling  to  fnmlBh  a  safe  place  In  which  to  work  and  a  competent 
foronan,  and  In  falling  to  comply  with  Laws  1902,  p.  1748.  c.  600,  Is  In- 
Buffident,  within  the  act  providing  for  nich  notice  as  will  acquaint  the 
employer  of  ttie  n^lgent  act  idled  on. 

[Bd.  Note.— For  other  casea,  see  Uaster  and  Berran^  Cent  Dig.  |  806; 
Dec.  Dig.  1 2SZ.*} 

2.  AFPBAI.  and  EBSOB  (|  889*>— FUUDINOa— AlCINDMEnTS. 

Where,  in  an  action  for  injuries  to  an  nnirtoye,  the  complaint  in  para- 
graph 9  alleged  the  giving  of  the  required  notice,  and  defendant  answered 
each  paragraph  of  the  complaint  except  the  ninth,  and  ,ln  paragraph  7 
of  the  answer  It  denied  the  allegations  contained  hi  paragraph  3  of  the 
complaint,  and  In  paragraph  8  of  the  answer  defendant  denied  any  Infor* 
mation  suffleient  to  form  a  belief  as  to  the  allegations  "in  the  eighth  para- 
graph of  the  complaint,"  and  the  point  whether  paragraph  9  of  the  com- 
j^alttt  had  been  answered  was  not  raised,  but  plaintiff  read  the  notice  of 
injury  In  evidence,  the  court  on  appeal  will  regard  the  answer  as  having 
been  amended,  so  as  to  contain  an  answer  to  paragraph  9  of  the  c«n< 
plaint. 

[Ed.  Note;— For  odier  cases,  see  Appeal  and  Error,  Cent  Dig.  H  8817- 
8619;  Dec.  Dig.  1889*] 

3.  Masteb  ahd  SBBVAirr  (I  252*)— Injtjby  to  SntTAnr— Actiohs— Notiob— De- 

RCTS—EVIinENCB. 

Where  the  evidence  was  Insufficient  to  show  that  an  employer  had  knowl- 
edge of  the  particulars  of  an  accident  to  an  employe,  defects  In  the  notice 
of  the  Injury  to  the  employe  required  by  Employer's  Liability  Act  (Laws 
1002,  p.  1748,  c.  600),  In  falling  to  point  out  the  particular  omissions  com- 
plained of  were  not  cured,  though  it  be  conceded  that  such  defects  may 
be  cured  by  evidence  that  the  employer  had  knowledge  of  the  particulars 
of  the  accident. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  {  252.*] 

4.  Masteb  and  Servant  (8  141*>— Negligence— Failubs  to  Establish  Rules. 

Where,  In  an  action  for  injuries  to  an  employe,  the  evidence  showed  that 
the  employe  and  co-einployos  were  pushing  a  work  car,  and  that  a  steam 
crane  16  or  20  feet  behind  the  car  moved  forward,  injuring  the  employe^ 
and  that  the  employer  bad  a  regular  signalman  to  give  signals  for  tlw 
crane  to  come  forward,  and  there  was  nothing  to  shfiw  what  additional 
rule  should  have  been  promulgated,  the  Mlure  of  the  employer  to 
mulgate  rules  for  the  protection  of  the  employ^  was  not  actlonaUe 
tigeuce. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  I  28S ; 
Dec.  Dig.  i  141.*] 
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6.  Mabteb  and  Sbbvant  (|  141*>— Failure  to  Make  Ruixs— Effect. 

The  failure  of  an  employer  to  make  rulet  for  tbe  protection  of  an  em- 
pIoy6  is  no  proof  of  n^Hgence,  nnless  it  appears  from  the  nature  of  tbe 
business  in  which  the  employ^  Is  engaged  that  the  employer  In  the  ex- 
ercise of  reasonable  care  ahoold  bare  anticipated  the  necessity  of  such 
precaatltnu. 

[Ed.  Note^For  other  cases,  see  Master  and  Serrant.  Cent  IMg.  %  283 ; 
Dec.  Dig.  f  141.*] 

6w  Mastbb  and  Sebvakt  (1 190*}— Feuxiw  Sfavanis— Who  abb. 

A  foreman,  glTlng  a  signal  for  a  steam  crane  to  move  forward.  Is  a  fd- 
low  serrant  of  an  employe  pushing  a  work  car,  precluding  a  recorerjr  at 
commwi  law  for  injuries  recelTed  by  the  employ^  In  consequence  of  the 
crane  morlng  forward. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  C^t  Dig.  }  460 ; 
Dec.  Dig.  f  19a*] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Alfred  Palmieri  against  S.  Pearson  &  Son,  Incorporated. 
From  a  judgment  for  defendant,  and  from  an  order  denying  a  new 
trial,  plaintin  appeals.  Affirmed. 

Argued  before  WOODWARD,  HOOKER,  JENKS,  GAYNOR, 
and  RICH,  JJ. 

Martin  T.  Manton,  for  appellant.  ' 
Hugh  A.  Bayne,  for  respondent 


JENKS,  J..  The  action  is  by  servant  against  master  for  negligence 
causing  personal  injuries.  At  the  close  of  the  case  the  trial  court  dis- 
missed the  plaintiff  on  the  ground  that  the  notice  required  under  the 
employer's  liability  act  was  insufficient,  in  that  it  omitted  to  give  the 
cause  of  the  injury.   The  notice  read: 

"Ton  will  please  take  notice  that  on  or  about  the  28th  day  of  September, 
1905,  I  was  in  the  employ  of  your  company,  and  on  said  day,  while  in  your 
employ,  I  met  with  Injuries  which  were  Inflicted  through  the  carelessness  and 
negligence  of  your  company  at  yonr  place  of  business  at  Long  Island  City. 
Btitte  of  New  Tork,  on  said  day,  because  of  your  carelessness  and  negligence 
in  falling  to  supply  me  with  a  safe  place  In  which  to  work  and  by  reason  of 
tile  defective  condition  of  tbe  ways,  works,  and  ma<Alnary  connected  with 
and  used  In  yonr  business,  and  the  Incompetency  of  your  foreman  or  snpeiln- 
toident  in  charge  of  your  said  place  of  business  at  Long  Island  City,  and  be- 
cause of  the  carelessness  and  negligence  of  IneflSdent  and  incompetrat  em- 
ployes, and  because  of  your  failure  to  crauply  with  chapter  600  of  the  Laws 
of  1902." 

Certain  requirements  of  the  notice  are  to  the  end  that  the  employer 
is  pointed  to  the  specific  act  or  omission  charged  against  him,  that  he 
ma^  look  into  it  and  adjust  the  claim  or  resist  it  as  may  seem  advisable. 
This  provision  is  just  to  the  master,  in  view  of  the  extension  of  his 
liability  by  the  statute  beyond  the  common  law.  Glynn  v.  N.  Y.  Cent. 
&  H.  R.  R.  R.  Co.,  125  App.  Div.  186,  109  N.  Y.  Supp.  103 ;  Kennedy 
V.  N.  Y.  Tel.  Co.,  135  App.  Div.  846,  110  N.  Y.  Supp.  887 ;  Bovi  v. 
Hess,  133  App.  Div.  389,  107  N.  Y.  Supp.  1001 ;  Finnigan  v.  N.  Y. 
Cont  Co.,  123  App.  Div.  712,  107  N.  Y.  Supp,  855;  Barry  v.  Derby 
Desk  Co.,  121  App.  Div.  811,  106  N.  Y.  Supp.  575.  The  notice  in 
question  but  apprises  the  master  that  the  plaintiff  has  a  cause  of  ac- 
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tion  for  his  neglect  of  obligations  which  are  described  in  such  general 
terms  as  to  afford  no  clew  whatever  to  the  particular  act  or  omission. 

But  the  plaintiff  contends  that  the  defendant  could  not  raise  the  ques- 
tion of  the  sufficiency  of  the  notice,  for  the  reason  tiiat  the  plaintiff's 
plea  that  he  had  duly  served  a  notice,  stating  the  time,  place,  and  cause 
of  the  injury,  was  not  denied.  This  plea  was  contained  in  a  paragraph 
of  the  complaint  numbered  9.  The  defendant  made  answer  to  each 
paragraph  of  the  complaint  in  terms  save  the  ninth.  But  it  is  plain 
that  the  defendant  intended  to  deny  the  allegations  of  that  paragraph. 
For  the  seventh  paragraph  of  the  answer  reads : 

"Seventb.  It  denies  tbe  auctions  contained  in  the  ei&xth  paragraph  of  the 

TOmplaint." 

And  the  eighth  paragraph  reads : 

"Elghtb.  It  denies  that  It  has  any  knowledge  or  Information  BOffldaat  to 
form  a  belief  as  to  the  allegations  contained  In  tbe  elgbtb  [itic]  paragraph  of 
the  complaint" 

It  is  not  to  be  presumed  that  the  pleader  intended  to  make,  in  the 
same  breath  and  in  inconsistent  form,  two  denials  of  the  eig^itfi  para- 
graph, but  rather  that  by  a  mere  lapse  the  word  "eighth"  was'  repeated 
when  "ninth"  was  intended,  possibly  because  that  paragraph  of  the 
answer  was  numbered  eighth.  It  does  not  appear  that  this  point  was 
ever  raised  or  suggested  at  trial,  but,  on  the  other  hand,  that  the  plain- 
tiff opoied  hi&  case  by  reading  the  notice  in  evidence.  Had  the  point 
been  raised,  tiie  trial  court  should  undoubtedly  ■  have  permitted  an 
amendment,  and  I  think  that  we  may  regard  it  as  having  been  made. 
Fallon  V.  Lawler,  102  N.  Y.  228,  6  N.  E.  392.  See,  too,  sections  723, 
and  731,  subd.  5,  Code  Civ.  Proc. 

The  appellant  further  contends  that,  even  if  the  notice  were  faulty, 
yet  as  knowledge  of  the  casualty  was  obtained  by  the  defendant  from 
other  sources,  the  defendant  cannot  object  to  the  notice.  I  am  not 
clear  that  proof  that  the  master,  aside  from  the  statutory  notice,  ac- 
quired such  knowledge  of  the  time,  place,  and  cause  of  the  casualty 
as  must  be  stated  in  sudi  a  notice,  would  cure  a  defective  notice.  In 
Shea  V.  Lowell,  132  Mass.  189,  Morton,  C.  J.,  for  the  court,  says: 

"It  would  violate  the  provisions  and  defeat  the  purposes  of  tbe  statute  If 
the  plalotm  were  permitted  to  supply  the  deficiencies  of  the  written  notice 
by  proof  tliat  the  city  or  Its  officers  had  oral  Information  from  her,  or  from 
any  other  source,  of  the  time,  place,  and  cause  of  ber  injury,  and  the  court 
rightly  rejected  the  evidence  offered  by  her  for  this  purpose.  The  notice  can- 
not be  partly  written  and  partly  oral.  It  must  be  wholly  In  writing,  and  ita 
sufficiency  is  to  be  detwmlDed  by  the  court  The  court  therefore,  rightly  re- 
fused to  give  tbe  first,  second,  and  fourth  instmcttons  teqaested  1^  tike  idaln- 
tiff." 

If  the  contrary  were  true,  then  the  question  would  be  shifted  ffom 

whether  the  employe  had  complied  with  a  statutory  prerequisite  to 
whether  the  employer  had  knowledge  from  outside  sources  of  the  par- 
ticulars of  the  casualty.  It  seems  to  me  that  the  employer  has  the  right 
to  rely  upon  compliance  with  the  statute  absolutely,  rather  than  com- 
pliance with  the  statute,  provided  he  also  be  ignorant  of  the  time,  place, 
and  cause  of  the  injury.  See,  too,  Bovi  v.  Hess,  123  App.  Div.  394^ 
107  N.  Y.  Supp.  1006. 
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It  is  true  that  in  Heffron  v.  Lackawanna  Steel  Co.,  121  App.  Div. 
30, 105  N.  Y.  Supp.  429,  the  learned  court,  assuming  that  this  question 
was  properly  raised,  decided  that  the  exact  knowledge  o£  the  particu- 
lars obtained  elsewhere  could  eke  out  the  notice.  But,  if  the  learned 
court  was  right  in  that  case  in  the  enunciation  of  the  principle,  it 
cannot  obtain  in  this  case,  as  the  proof  was  wholly  insufficient  to  estab- 
lish knowledge  of  the  particulars  of  the  accident  by  the  master.  For 
all  of  the  evidence  upon  this  subject  is  as  follows:  One  of  the  wit- 
nesses testified  that  after  the  accident  he  put  the  plaintiff  on  his  back, 
carried  him  upstairs  where  the  doctor  was,  together  with  the  foreman 
of  the  £^g,  and  that  several  other  people  came  ;  that  the  doctor  want- 
ed to  Imow  the  plaintiff's  name  and  where  he  lived,  and  "they"  asked 
the  witness  where  he  lived  and  how  the  accident  happened.  Something 
was  written  down  and  a  paper  was  signed.  The  signalman  testifies 
that  it  was  not  necessary  to  report  the  accident,  because  his  "superior 
officers"  ran  there  and  took  the  man's  name.  But  he  did  not  know 
whether  they  took  any  statements.  "They"  did  not  ask  him.  "They" 
said  something  to  the  engineer.  "They"  zsked  Ae  witness  how  it  hap- 
pened, and  he  said  he  did  not  know. 

Even  conceding  that  we  can  examine  the  case  in  the  aspect  of  ^e 
common  law,  which  is  open  to  question  upon  this  record  (see  Glynn. 
V.  N,  Y.  Cent.  &  H.  R.  R.  R.  Co.,  135  App.  Div.  188,  109  N.  Y.  Supp. 
103),  I  think  that  the  plaintiff  failed  to  establish  a  cause  of  action  u^- 
der  it.  It  is  contended  that  the  defendant  was  at  fault  for  not  keeping 
in  force  sufficient  rules  for  the  protection  of  the  plaintiff.  The  version 
of  the  plaintiff  is  that  he,  with  other  laborers,  was  pushing  a  work  car 
upon  a  track  in  the  defendant's  yard.  His  feUow  workers  pushed  from 
the  side  of  the  car,  and  the  plaintiff  from  its  left-hand  back  comer. 
A  crane  driven  by  steam,  which  had  been  15  or  20  feet  behind  the  car, 
moved  forward,  and  its  broad-guage  wheel,  that  extends  over  the 
track,  ran  over  the  plaintiff's  foot.  But  it  appears  in  the  plaintiff's 
case  that  the  defendant  had  a  regular  signalman  to  give  signals  for  the 
machine  to  come  forward,  and  it  is  not  suggested  in  the  evidence  what 
other  or  additional  rule  should  have  been  made  and  promulgated.  The 
failure  to  make  rules  is  no  proof  of  negligence,  "unless  it  appears  from 
the  nature  of  the  business  in  which  the  servant  is  engaged  that  the 
master,  in  the  exercise  of  reasonable  care,  should  have  foreseen  and 
anticipated  the  necessity  of  such  precautions."  Morgan  v.  Hudson 
River  Ore  &  Iron  Co.,  133  N.  Y.  666,  31  N.  E.  234.  The  theory  of 
the  plaintiff  is  that  Cahill,  a  foreman  of  his  gang,  ^ave  the  signal  for 
the  crane  to  move  onward.  Even  upon  this  theory,  m  the  common-law 
aspect  of  the  case,  the  act  was  that  of  a  fellow  servant.  Corcoran  v. 
D.,  L.  &  W.  R.  R.  Co.,  126  N.  Y.  673,  27  N.  E.  1022 ;  Wooden  v. 
Western  N.  Y.  &  Pa.  R.  R.  Co.,  147  N.  Y.  508,  42  N.  E.  199 ;  Ryan 
v.  Third  Ave.  R.  R.  Co.,  92  App.  Div.  306,  86  N.  Y.  Supp.  1070. 

The  judgment  should  be  affirmed,  with  costs.  All  concur. 
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PBOPIiB  ex  rd.  PRINCB  t.  PRINCE. 
(Snpreoie  Oonrt,  Appellate  Division,  First  Department    October  23,  1008.) 

HnSBAlTD  AMD  WIFE  (fi  307*)— MAINTENANCE— ACTION B—ObDEBS  FOE  SUPPOBT. 

To  Justify  an  order  under  Greater  New  York  Charter  (Laws  1901,  pi 
270.  c,  466)  I  885.  requiring  a  hnsband.  who  hns  ni  i»v1oppi  rtestltnte 
wife,  to  pay  a  spedfled  snm  for  her  BnK>ort,  It  mmt  ai^ear,  not  <ml7  that 
be  abandoned  the  wife,  bnt  that  she  was  liable  to  becooM  a  pnUlc  cfaarg& 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wlfe^  Dec  Dig.  |  307.*] 

Laoghlln,  J.,  dissenting. 

Appeal  from  Court  of  General  Sessions. 

Action  by  the  people,  on  the  relation  of  Elizabeth  Y.  Prince,  against 
John  S.  Prince,  for  an  order  for  support.  From  an  order  of  the  Court 
of  General  Sessions,  affirming  an  order  of  the  City  Magistrates'  Court, 
requiring  defendant  to  pay  a  specified  sum  for  the  support  of  his  wife 
and  to  give  bond,  defendant  appeals.  Reversed. 


Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 


Alexander  Sampson,  for  appellant. 
Theodore  Connoly,  for  respondent. 

SCOTT,  J.  The  defendant  appeals  from  an  order  of  the  Court  of 
General  Sessions,  affirming  an  order  of  a  city  magistrate  adjudging 
the  defendant  to  be  a  disorderly  person  in  having  abandoned  his  wife 
and  ordering  him  to  pay  to  the  commissioner  of  public  charities  the 
sum  of  $7  a"week  for  the  support  of  his  wife,  and  to  give  a  bond  in 
the  sum  of  $364  or  stand  committed  to  the  city  prison. 

The  order  was  made  under  section  685  of  the  Greater  New  York 
charter  (Iaws  1901,  p.  279,  c  466),  which  provides  that  such  an  order 
may  be  made  when  a  person  actually  abandons  his  wife  or  children  in 
the  city  of  New  York  without  adequate  support,  or  leaves  them  in 
danger  of  becoming  a  burden  upon  the  public,  or  neglects  to  provide 
for  them  according  to  his  means.  The  alleged  abandonment  is  said 
to  have  taken  place  in  the  year  1900,  and  the  evidence  is  far  from  con- 
vincing that  the  separation  which  then  took  place  amounted  to  an 
abandonment,  or  to  anything  more  than  a  separation  by  mutual  con- 
sent. Assuming,  however,  that  the  abandonment  was  sufficiently 
shown,  it  was  not  shown  that  the  wife  is  liable  to  become  a  charge 
upon  the  public,  and  it  is  admitted  by  the  respondent  that,  to  justify 
the  order,  this  must  be  shown,  as  well  as  the  fact  of  abandonment. 


For  this  failure  of  proof,  the  order  and  judgment  must  be  reversed. 
PATTERSON,  P.  J.,  and  INGRAHAM  and  CLARKE,  JJ.,  con- 


LAUGHLIN,  J.  (dissenting).  The  evidence,  I  think,  amply  sus- 
tains the  charge  of  abandonment,  and  sufficiently  shows  that,  owing  to 
complainant's  ill  health  and  destitute  condition,  she  is  liable  to  be- 
come dependent  on  the  public  for  support  and  maintenance. 

I  therefore  vote  for  affirmance. 
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naAN  et  aL  T.  BBOWNB  et  at 


(Soprttue  OonrC,  Appelate  Dlvldon,  Seamd  Department   Octoba-  22,  190&) 

1.  LAZfDLOBD  AHD  Tehaiit  Q  180*)— SnonoH— Eztjotuhx  of  Funsnh-Ao* 

TlOn  FOB  Daicaou. 

PlalntUBi  leased  a  floor  In  a  baildlng  fomlabed  wltb  ateam  pover  for 
buslneaa  porpoaes,  the  leaae  Including  the  ateam  power  to  nm  plaintUH' 
lanndry,  and  thereafter  grantees  of  the  lessor  cut  off  the  steam  power 
necessary  for  plaintiffs'  biulness,  thereby  destroying  their  business;  they 
being  unable  to  secure  another  place  properly  equipped.  Held,  that  plain- 
tiffs could  recover,  as  for  a  trespass,  for  the  destruction  of  their  bene- 
ficial use  of  the  premises,  and  were  not  confined  to  an  action  for  breach 
of  covenant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  I  716: 
Dec  Dig.  1 180.*] 

2.  Dauaou  (1 40*)— Loss  of  Peofxis— Bbbach  of  Oontbact. 

The  general  rule  that  loss  of  anticipated  profits  cannot  be  recoTered  In 
an  action  for  breach  of  contract,  la  subject  to  many  exceptions. 

[Bd.  Note.— Fot  oilier  cases,  see  Damages,  O&at.  Dig.  |  74;  Dec.  Dig. 
1 40.*] 

Hoolcer,  J.,  dlaaentlnc. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  K.  I^rancis  X.  £gan  and  another  against  William  £. 
Browne  and  others.  From  a  judgment  dismissing  the  complaint,  plain- 
tiffs appeal.    Reversed,  and  new  trial  granted. 

Argued  before  WOODWARD,  HOOKER,  JENKS,  GAYNOR, 
and  RICH,  JJ. 

Thomas  Kelby,  for  appellants. 

C.  W.  Wilson,  Jr.,  for  respondents. 

GAYNOR,  J.  It  was  held  in  Denison  v.  Ford,  10  Daly,  412,  that 
wlKn  a  tenant  is  evicted  he  cannot  sue  the  landlord  for  tort,  so  as 
to  change  the  rule  as  to  the  measure  of  damages,  but  only  for  breach 
of  the  covenant  of  quiet  enjoyment  which,  if  not  expressed,  is  implied 
in  leases.  But  in  the  later  case  of  Snow  v.  Pulitzer,  142  N.  Y.  263, 
36  N.  E.  1059,  the  tenant  was  allowed  to  pass  the  covenant  by  and  re- 
cover as  for  a  tort.  In  that  way  he  recovered  for  the  breaking  up  of 
his  business  and  the  loss  of  property  caused  thereby.  In  the  present 
case  the  tenants  hired  a  floor  in  a  building  which  was  furnished  with 
steam  power  for  business  purposes  by  the  landlord,  and  the  lease  was 
in  terms  not  only  of  such  floor,  but  of  the  steam  power  to  run  the  plain- 
tiffs' business.  The  complaint  alleges  that  the  defendants,  the  subse- 
quent grantees  of  the  lessor,  "unlawfully  evicted  the  pl^ntiffs  from  the 
said  premises,  and  the  use  and  enjoyment  thereof  by  wantonly,  wilfully 
and  maliciously  depriving  and  cutting  off  from  the  plaintiffs'  premises 
and  business  all  the  steam  power  and  live  steam  absolutely  necessary 
for  carrying  on  the  said  laundry  business";  and  it  is  alleged  that  the 
plaintiffs'  business  was  thereby  broken  up  and  ruined,  and  they  were 
unable  to  get  another  place  equipped  to  carry  on  their  business.  The 
case  seems  to  be  the  same  as  that  of  Snow  v.  Pulitzer,  for  the  wrong- 

•For  oUi«r  oum  see  sama  toplo  *  I  nitm bsb  Id  D«o.  *  Am.  Dls*.  U07  to  data,  A  Bap'r  Ind«zw 
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ful  trespass  by  removing  the  support  of  a  side  wall  which  caused  it  to 
fall,  as  was  the  fact  in  Uiat  case,  and  the  wrongful  trespass  of  discon- 
necting the  shafts  In  the  demised  premises  from  the  steam  plant  in  the 
present  case,  are  the  same  in  principle  and  cannot  be  distinguished. 
Each  was  a  trespass  which  destroyed  the  beneficial  use  for  which  the 
premises  were  leased.  The  later  case  of  Witherbee  v.  Meyer,  155  N. 
Y.  446,  50  N.  E.  58,  is  not  applicable.  There  the  action  was,  and  only 
could  be,  for  damages  for  a  breach  of  covenant  in  the  lease  that  the 
water  power  leased  with  the  grist  mill  was  sufficient  to  run  the  mill  to 
its  full  capacity.  It  was  sufficient  to  run  it,  but  the  complaint  was  that 
it  was  not  as  great  as  the  lease  called  for.  The  rule  of  damages  allow- 
ed was  the  difference  between  the  rental  value  with  the  maximum  pow- 
er covenanted  for  and  the  power  as  it  was.  But  suppose  the  landlord 
had  wrongfully  torn  down  the  dam  and  deprived  the  tenant  of  all  pow- 
er? The  case  would  then  have  been  the  same  as  the  present  one  and 
that  of  Snow  v.  Pulitzer.  Moreover  loss  of  profits  may  be  recovered 
in  an  action  for  damages  for  breach  of  contract,  for  there  are  many 
exceptions  to  the  general  rule  which  is  deemed  to  be  to  the  contrary, 
if  it  were  necessary  to  go  into  that.  Bagley  v.  Smith,  10  N.  Y.  489, 
61  Am.  Dec.  756 ;  Wakeman  v.  Wheeler  &  Wilson  Co.,  101  N.  Y.  205, 
4  N.  E.  264,  54  Am.  Rep.  676 ;  Thomson-Houston  Co.  v.  Durant  Co., 
144  N.  Y.  34,  47,  39  N.  E.  7. 
The  judgment  should  be  reversed. 

Judgment  reTcrsed.  and  new  trial  granted;  oosts  to  abide  the  event  AU 
concur,  except  HOOKER,  J.,  who  dissents. 


CITT  OF  BUFFALO     DICLAWARB,  L.  A  W.  R.  CO.  et  al. 
OSnpieme  Court,  Equity  Term,  Erie  Coantr.  September.  1908.) 

1.  GOUBTITDTIONAL  La.w  (S  291*)— Due  Pbooess  ot  La.w— R&ilboad  Bbidobs. 

In  1882  defendant  railroad  companies  built  a  fixed  bridge  across  a  rlrer 
In  Buffalo.  Laws  1881,  p.  254,  c  201,  made  any  bridge  theretofore  built 
and  any  swing  or  draw  bridge  thereafter  built  a  lawful  structure.  Laws 
1B06.  p.  1442.  c.  527.  {  9,  requires  all  railroad  bridges  rebuilt  over  tbe  pro> 
posed  navigable  cbannel  of  tixe  rlv«r  to  be  such  as  may  be  det»mlned  op- 
on  by  the  city  coancH,  to  be  rebuilt  at  the  company's  own  expense.  The 
dty  council  requires  thrai  to  be  draw  or  lift  bridges.  Defendants  ttareatea 
to  rebuilt  a  fixed  bridge,  ntlllzlog  part  of  the  old  superstructure,  but 
making  practically  a  new  one,  placing  thereon  an  oitirely  new  super- 
structure. Beld,  that  while  defendants  may  have  a  vested  right  to  main- 
tain the  old  bridge  as  long  as  they  care  to,  the  act  of  1906  is  valid,  and 
not  unconstitutional  as  a  deprivation  of  property  without  due  process  of 
law,  so  far  as  It  prevents  defendants  from  rebuilding  a  fixed  bridge.  - 

[Ed.  Note. — For  other  cases,  see  Constitutlona]  Law,  Dec.  Dig.  |  291.*] 

2;,  Navioabli  Watebs  (S  20*)— Obsteuction  or  Navioation— Bbidobs. 

The  Supreme  Court  will  enjoin  railway  companies  from  rebuilding  a 
fixed  bridge  across  &  river  where  it  will  become  an  unlawful  obstmctloD 
to  navigation,  but  will  suspend  operation  of  the  decree  where  It  appears 
that  a  swing  or  a  draw  bridge  will  not  be  needed  within  two  years  and 
cannot  be  built  short  of  several  months,  and  Uiat  the  old  bridge  has  be« 
condemned,  and  that  a  temporary  fixed  bri(^  can  be  readily  erected. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Dec.  Dig.  S  20.*] 
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Action  by  the  dty  of  Buffalo  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company  and  another.   Tuc^foient  for  plaintiff. 

See,  also,  126  App.  Div.  125,  110  N.  Y.  Supp.  488. 

Louis  Desbecker  (Samuel  P.  Moran,     counsel),  for  plaintiff. 
Rogers,  Locke  &  Babcock  (L.  L.  Babcock,  of  counsel),  for  defend- 


BROWN,  J.  In  1882  the  defendants  constructed  a  through-truss, 
two-span,  double-track,  fixed  bridge  across  Buffalo  river,  having  14 
feet  clearance  above  mean  water  level,  about  800  feet  southwest  of 
Abbott  Road,  in  the  city  of  Buffalo,  under  a  franchise  duly  granted 
by  the  plaintiff,  which  did  not  specify  any  details  for  sudi  bridge. 
In  1884,  by  chapter  201,  p.  254,  of  the  Laws  of  that  year,  the  Legis- 
lature, by  amendment  to  plaintiff's  charter,  enacted : 

"Buffalo  rlTer  within  the  city  Is  a  pnbllc  highway,  but  any  bridge  heretofore 
ballt  over  the  same  and  any  swing  or  draw  bridge  hereafter  built  over  the 
•ame  within  the  dty  by  authority  <a  the  common  ooimcil  is  a  lawful  atmctnre." 

In  February,  1907,  defendants  asked  consent  of  plaintiff  to  its 
renewal  of  the  truss  bridge  by  building  a  two-span,  two-track,  plate- 
girder,  fixed  bridge,  with  new  concrete  abutments  and  pier.  The  com- 
mon council  of  plaintiff  declined  to  give  such  consent.  In  May,  1907, 
the  defendants  were  notified  of  the  action  of  the  common  council  in 
determining  that  only  draw  of  lift  bridges  should  thereafter  be  erected 
across  the  river  as  improved  under  chapter  527,  p.  1439,  Laws  1906. 
and  as  required  by  section  10  of  that  act  (p.  1442).  Thereafter,  the 
defendants  threatening  to  build  a  new  fixed  bridge  at  the  location  of 
and  in  place  of  the  bridge  erected  in  1882,  the  plaintiff  brought  this 
action  to  restrain  the  same — the  contention  of  the  plaintiff  being  that 
the  building  of  such  a  bri<^e  will  make  it  an  unlawful  structure ;  that 
plans  for  deepening,  widening,  and  putting  the  river  into  a  navigable 
condition  have  been  adopted;  that  such  fixed  brii^  will  prevent  such 
work  and  navigation,  and  constitute  a  nuisance;  and  that  by  the  pro- 
visions of  chapter  527,  p.  1439,  of  the  Laws  of  1906,  defendants  must 
install  a  swing  or  draw  bridge  at  their  own  expense.  The  contention 
of  the  defendants  is  that  they  are  simply  renewing  in  part  the  bridge 
of  1882,  are  not  building  an  entire  new  bridge,  but  are  repairing  the 
same,  and.  that,  instead  of  making  new  concrete  abutments  and  piers, 
as  stated  in  their  application  for  consent  in  February,  1907,  they  are 
to  remove  three  top  courses  of  stone  of  those  foundations,  cap  them 
with  slabs,  and  widen  the  abutments  with  concrete,  utilizing  several 
courses  of  stone  and  foundations  of  the  present  abutments  and  pier; 
that  by  placing  on  such  foundations  as  thus  repaired  a  new,  two-span, 
girder  bridge  it  will  be  the  same  bridge  that  was  designated  in  1884 
by  the  Legislature  as  a  lawful  structure,  and  that  chapter  527,  p.  1439, 
of  the  Laws  of  1906,  is  unconstitutional,  in  that  it  requires  existing 
fixed  railroad  bridges  over  Buffalo  river  to  be  replaced  with  swing 
or  draw  bridges  at  the  expense  of  the  railroads. 

While  it  is  true  that  the  Legislature  has  said  in  effect  that  the  pres- 
ent bridge  of  the  defendants  is  a  lawful  structure  and  that  any  bridge 
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"hereafter  built/'  in  order  to  be  a  lawful  structure,  must  be  a  swing 
or  draw  bridge  built  by  authority  of  the  common  council,  yet  that 
enactment  must  be  construed  with  reference  to  the  demands  of  the 
river  for  navigation  purposes.  It  was  legislation  upon  the  subject 
of  making  Buffalo  river  navigable  for  lake-going  craft  by  deepening 
and  widening  the  river.  The  authority  claimed  by  the  plaintiff  to  put 
and  maintain  the  river  in  navigable  condition  is  derived  from  the  re- 
vised charter  of  1870  (Laws  1870,  p.  1205,  c.  519,  §  16),  tit.  9,  while 
section  15  of  the  same  title,  by  amendment  in  1884,  is  the  authority 
relative  to  swing  or  draw  bridges.  It  is  apparent  that  the  only  neces- 
sity for  swing  or  draw  bridges  is  to  permit  navigation,  and  the  l^s- 
lative  scheme  to  put  and  maintain  the  river  in  a  navigable  condition 
is  to  deepen  and  widen  the  channel  by  dredging  and  by  removing  ob- 
structions in  the  shape  of  fixed  bridges,  by  replacing  them  when  re- 
built with  swing  or  draw  bridges.  This  scheme  must  be  considered  as 
a  whole,  and  when  the  program  of  making  the  river  navigable  by 
actual  dredging,  deepening,  and  widening  has  reached  such  a  stage 
that  a  clear  channel  unobstructed  by  bridges  is  needed  for  the  progrress 
of  the  work  and  navigation,  and  a  "brieve  hereafter  built"  is  to  take 
the  place  of  a  bridge  existing  in  1884,  it  must  be  of  a  swing  or  draw 
type. 

The  claim  that  this  section  of  the  charter  of  plaintiff  is  unconstitu- 
tional, because  it  deprives  defendants  of  a  valuable  property  right 
without  due  process  of  law,  is  founded  upon  the  fallacy  that  defend- 
ants under  their  franchise  have  a  vested  right  to  forever  keep  and 
maintain  a  fixed  bridge  at  the  point  in  question ;  that,  the  Legislature 
having  in  1884  declared  that  tlie  fixed  bridge  then  existing  was  a  law- 
ful structure,  all  fixed  bridges  thereafter  built  at  that  nver  crossing 
must  likewise  be  lawful  structures.  It  may  be  true  that  the  defend- 
ants have  a  vested  right  to  keep  and  maintain  the  bridge  of  1884 
as  a  fixed  bridge  as  long  as  they  care  to,  and  any  interference  with 
that  right  by  the  Legislature  might  be  prohibited  by  the  Constitution; 
but  the  defendants  are  going  to  in  fact  abandon  the  bridge  of  1884, 
and  the  bridge  referred  to  by  the  Legislature  in  fact  goes  out  of 
existence.  The  defendants'  franchise  right  to  cross  the  river  is  not 
interfered  with  in  the  slightest  degree.  Simply  the  manner  of  cross- 
ing is  regulated,  and  then  only  when  the  defendants  completely  remove 
all  of  the  structure  that  has  been  declared  to  be  lawful ;  and  the  man- 
ner of  crossing  is  regulated  only  to  the  extent  of  saying  that  the  de- 
fendants must  so  cross  as  not  to  interfere  with  navigation. 

The  bridge  which  the  defendants  contemplate  erecting  over  Buffalo 
river  will  not  be  an  obstriKtion  to  any  navigation  of  a  practical  char- 
acter for  at  least  two  years.  When  the  work  of  deepening  the  Chan- 
nel to  a  sufficient  depth  to  permit  navigation  therein  by  lak&-going 
craft  and  for  a  distance  of  about  two  miles  from  the  south  line  of  lot 
66  up  the  stream  shall  have  been  completed,  then,  and  not  till  then, 
will  a  fixed  bridge  in  any  manner  obstruct  navigation.  Before  there 
can  be  any  justification  for  compelling  the  defendants  to  incur  the 
large  expense  of  installing  a  swing  or  draw  bridge  for  their  trafiic 
across  Buffalo  river,  there  must  be  a  condition  showing  a  reasonable. 
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practical  necessity  therefor.  While  it  may  be  said  that  the  present 
plans  of  river  improvement  demonstrate  that  in  the  execution  of  these 
plans  a  swin^  or  draw  bridge  will  be  essential  at  the  place  of  the 
present  crossmg,  yet  actual  excavations  iwd  dredging  for  the  pur- 
poses of  navigation  at  this  point  will  not  occur  for  a  loii^  time.  Flans 
have  been  adopted  placing  the  excavated  channel  at  pomts  under  the 
defendants*  railroad  where  a  swing  or  draw  bridge  at  the  location  of 
the  present  bridge  would  be  utterly  useless.  Modifications  of  such 
plans  place  the  proposed  channel  under  defendants'  present  bridge, 
and  the  placing  of  a  new  fixed  bridge  at  this  point  would  prohibit  the 
execution  of  uiese  plans.  Defendants  cannot  be  permitted  to  erect 
an  entirely  new  bridge,  saving  only  a  few  courses  of  stone  of  sub- 
structure, at  this  time,  simply  cailing  it  a  renewal  of  a  part  of  their 
bridge  as  it  existed  in  1884,  and  thus  defeat  the  city  in  its  right  to 
compel  the  erection  of  a  swing  or  draw  bridge  when  river  improve- 
ment and  navigation  demand  it.  The  city's  right  to  thus  regulate  the 
manner  in  which  the  defendants  may  exercise  their  right  of  fran- 
chise to  cross  Buffalo  river  is  paramount  and  superior  to  any  right 
the  defendants  have  to  cross  the  river. 

The  present  bridge  of  defendants,  while  it  existed  in  1884,  at  the 
time  the  statute  was  passed  declaring  it  a  lawful  structure,  will  no 
longer  exist  when  the  defendants  have  done  the  things  they  proved 
on  the  trial  they  were  going  to  do.  The  proof  is  that  the  foundations, 
the  abutments,  and  pier  are  in  a  greatly  damaged  condition,  cracks 
existing  perpendicularly  through  courses  of  stone  necessitating  re- 
building; that  defendants  intend  removing  the  entire  superstructure, 
sever^  courses  of  stone  of  substructure,  make  a  lai^r,  higher,  heavi- 
er, more  substantial  structure,  utilizing  a  few  courses  of  stone  of 
the  present  abutments  and  pier,  practically  making  a  new  fotmdation, 
and  placing  thereon  an  entirely  new  girder  bridge  of  modem  type. 
If  this  is  not  a  new  bridge  and  a  new  foundation,  it  is  difficult  to 
define  one.  If  it  is  not  a  "bridge  hereafter  built,"  in  the  language  of 
the  statute,  the  use  of  one  single  foundation  stone  of  the  old  substruc- 
ture would  defeat  the  right  of  the  city  to  compel  a  swing  or  draw 
bridge  to  be  erected  at  any  time  in  the  future.  The  only  vested  right 
the  defendants  have  by  their  franchise  and  this  statute  is  to  cross 
Buffalo  river,  a  public  highway,  and  use  in  such  crossing  the  bridge 
that  existed  in  1884.  When  tiiat  bridge  by  reason  of  any  fact  goes 
out  of  existence,  the  enforcement  of  the  undoubted  prerogative  of 
the  city  to  say  that  a  bridge  built  to  take  its  place  must  be  of  a  swing 
or  draw  type,  when  the  progress  of  the  work  of  river  improvement  and 
navigation  demand  it,  in  no  manner  infringes  upcm  or  imperils  de- 
fendants' franchise  or  any  of  their  vested  rights. 

The  only  reason. why  the  defendants  obtained  a  franchise  permitting' 
it  to  cross  the  Buffalo  river  was  that  they  intended  to  use  sudi  cross- 
ing for  a  public  purpose.  To  allow  them  to  erect  a  new  permanent 
fixed  bridge  would  permit  the  exclusion  by  them  of  the  public  from 
the  river  for  navigation  purposes.  The  purpose  of  navigating  the 
river  is  quite  as  important  as  the  public  purpose  claimed  to  be  ex- 
ercised by  the  defendants  in  crossing  the  river.   When  the  defend- 


6M 


US  NBW  YORK  BUPPIiBMBNT 
and  146  N«w  York  SUttt  Reportar 


(Sup.Ct 


ants  prc^se  to  abandon  and  do  away  with  the  bridge  that  existed  in 
1884,  the  Legislature  has  undoubted  power  to  do  whatever  is  neces- 
sary and  proper  for  the  public  welfare  in  the  control  and  regfulation 
of  the  way  and  manner  in  which  a  new  bridge  is  to  be  built  for  the 
use  of  the  defendants  in  crossing  the  river  under  their  franchise.  That 
power  has  been  oqiressed,  so  as  to  provide  that,  when  river  improve- 
ment work  and  navigation  require  it,  such  crossing  of  that  river  by  a 
public  highway  must  be  by  swing  or  draw  bridge ;  and  the  defendauits 
have  no  legal  right  to  erect  any  other  kind  for  permanent  use. 

The  plaintiff,  through  its  common  council  and  commissioner  of 
public  works,  has  notified  defendants  that  all  bridges  hereafter  con- 
structed across  the  Buffalo  river  shall  be  draw  or  lift  bridges.  Section 
9,  c.  527,  p.  1442,  of  the  Laws  of  1906,  provides  that  all  railroad 
bridges  rebuilt  over  the  proposed  new  or  improved  channel  of  the 
Buffalo  river  shall  be  such  bridges  as  may  be  determined  upon  by  the 
common  cotrndl ;  that  such  bridges  shall  be  built  at  the  expense  of  the 
railroads.  The  validity  of  this  statute  is  attacked  by  the  defendants 
upon  the  ground  that  it  is  unconstitutional ;  that  it  is  the  taking  of 
property  without  due  process  of  law.  The  fact  that  defendants  are 
compelled  to  build  their  own  bridges  at  their  own  expense  in  no  way 
infringes  upon  their  constitutional  rights.  The  defendants  assert 
that  the  exigencies  of  their  business  compel  them  to  build  a  new  bridge. 
The  statute  in  no  manner  compels  the  defendants  to  rebuild  this  bridge. 
The  plaintiff  is  not  seeking  to  compel  defendants  to  build  a  bri(^. 
The  simple  fact  is  that  defendants  have  decided  and  determined,  in- 
dependently of  the  statute,  that  they  will  build  a  new  fixed  bridge, 
and  are  threatening  so  to  do,  and  the  plaintiff  seeks  simply  to  prevent 
the  building  of  a  bridge  that  will  prohibit  navigation.  The  reasonable 
regulation  by  plaintiff  by  any  means  within  its  power  of  the  manner 
in  which  defendants  shall  construct  their  new  bridge  does  not  infringe 
upon  any  constitutional  rights  of  defendants,  even  if  it  does  compd 
them  to  pay  the  expense  of  complying  with  such  regfulations.  So  far 
as  chapter  627,  p.  1439,  of  the  Laws  of  1906,  applies  to  the  issues 
raised  in  this  action  it  is  a  valid  enactment 

The  defendants  claim  the  right  to  erect  a  new  girder  fixed  bridge  in 
place  of  the  one  now  in  use,  and  that  such  structure,  when  completed, 
will  secure  to  the  defendants  the  same  right  to  maintain  and  operate 
it  as  a  fixed  bridge  that  they  have  had  concerning  the  present  bridge 
since  1884.  The  defendants  are  about  to  erect  such  a  bridge,  and, 
such  act  being  without  right  or  authority,  they  will  be  restrained  from 
so  doing  by  the  decree  to  be  entered  hereon.  The  rights  of  the  par- 
ties do  not  demand  the  immediate  execution  of  such  decree.  To  im- 
mediately restrain  defendants  from  building  a  fixed  bridge  means 
that  a  temporary  fixed  bridge  could  not  be  built,  and  that  nothing  but 
a  swing  or  draw  bridge  woujd  be  a  lawful  structure.  To  manufacture 
a  swmg  or  draw  bridge  suitable  for  the  excavated  channel  and  install 
it  in  operation  would  take  months,  if  not  years,  of  time.  The  de- 
fendants' present  bridge  has  been  condemned  by  the  Public  Service 
Commission.  It  is  unsafe  for  further  use.  It  is  in  defective  condi- 
tion. It  is  far  too  lig^t  for  defendants'  traffic.  The  defendants  must 
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provide  some  temporary  means  of  crossing  the  river,  and  they  cannot 
comply  at  once  with  such  a  decree.  The  defendants  have  upon  the 
ground  a  new  girder  bridge  that  can  be  assembled  and  put  in  place 
of  the  present  bridge,  upon  foundations  to  be  rebuilt,  in  a  comparative- 
ly short  time.  Such  temporary  use  of  the  material  at  hand  will  be 
without  detriment  to  its  use  in  some  other  structure  in  the  future, 
A  swing  or  draw  bridge  will  not  actually  be  needed  within  two  years. 
Actual  dred^ng  will  not  begin  at  the  location  of  the  bridge  before  that 
time,  and  practical  navigation  will  not  be  possible  for  a  long  time. 

In  view  of  these  facts  I  am  disposed  to  suspend  the  operation  of 
the  restraining  and  injunctive  features  of  the  judgment  to'  be  entered 
hereon  for  18  months.  If  at  the  expiration  of  that  time  it  should  ap- 
pear that  the  necessities  of  river  improvement  work  and  navigation 
do  not  demand  a  swing  or  draw  bridge,  application  may  be  made  to 
this  court  on  the  foot  of  this  judgment  for  such  further  suspension  of 
the  restraining  and  injunctiTe  provisions  of  the  jtidgment  as  the  court 
at  that  time  may  grant. 

Judgment  accordingly  ordered  in  favor  of  the  plaintiff  against  the 
defendants,  with  costs. 


PEOPLB  ex  rd.  McNEII/B  v.  GLYim,  State  Comptroller. 

(Smneme  Oonrt,  Appellate  Dirtelon,  Second  Department   October  32,  1908.) 

L  Statdtbs  <|  181*)— OoNSTBUonoN— Intontion  of  LsoisurnBS. 

In  conatrnlDg  statutes,  the  intention  of  the  Legislature  must  be  sought 
and  givm  effect 
[Ed.  Note.— For  other  cases,  see  Statutes,  Dec.  Dig.  |  181.*] 

2.  Btatdtes  (I  188*)— CoNSTEUonoN— Meahiho  of  Lanouaqe. 

In  construing  statutes,  the  legislative  Intmtlon  is  to  be  determined  from 
the  language  used,  by  giving  snch  language  its  ustul  and  accepted 
meaning. 

[Ed.  TSotB^—Wor  oth«  cases,  see  Statutes,  Cent  Dig.  I  266;  Dec  Dig. 
•  188.*] 

8.  Taxation  (1  88&*>— Irheutaitok  abd  TBAnsna  TAXEO—AxFtUiXBaaan—Ar- 
FoiiTTHEnT  Ann  Reuoval  or  Affbaibeb. 

Tax  Law  (Laws  1806,  p.  874,  c.  90S)  f  230,  as  amended  by  Lews  1900, 
p.  1438,  c  658.  S  1.  provided  for  transfer  tax  appraisers  to  be  appointed 
by  the  comptroller  of  New  York  City,  etc.,  and  exempted  tlie  cotmtles  of 
Kings  and  others  from  the  general  law  by  providing  that  In  sn(^  counties 
the  State  Comptroller  shall  appoint  and  may  remove  at  pleasure  two 
appraisers  In  each  county;  and  Laws  1901,  p.  380,  c.  173,  extended  the 
same  provision  to  other  counties,  and  the  tax  laws  were  subsequently 
amended  by  Laws  1905,  pi  827,  c.  368,  and  laws  1906,  p.  1499,  c.  S6T,  bnt 
section  230  was  not  changed  thereby.  Laws  188^  p.  16%  c.  110,  prohibited 
the  removal  of  an  honorably  discharged  soldier,  sailor,  etc.,  who  was  not 
appointed  for  a  definite  term,  from  any  appointive  position  In  any  city, 
except  for  cause  and  after  hearing,  and  by  Laws  1892,  p.  1117,  c.  677,  this 
Aatute  was  extended  to  persons  who  had  been  members  of  a  voluntary 
fire  department  at  the  time  of  Its  dlsbandment;  and  GlvU  Service  Law 
(Laws  1880,  p.  809,  c.  370)  {  21,  substantially  re-enacted,  chapter  119  as 
amended  by  chapter  577,  both  chapters  being  expressly  repealed,  and  the 
dvll  service  law  was  subsequently  amended  by  Laws  1902;  pi  804,  c  270, 
and  Laws  1904,  p.  1694,  c.  607,  the  provMons  of  section  21  not  being 
dianged.   Rdator,  who  was  a  member  of  a  voluntary  Are  department  un- 
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til  ItB  dlibandment  In  October,  1905,  had  been  appointed  In  May,  1905,  a 
transfer  tax  appraiser  in  Kings  county,  and  was  removed  in  1907,  with- 
out hearing  or  cause  shown.  Held,  that  Laws  1900,  p.  1438,  c.  658,' au- 
thorized hlB  removal  by  the  State  Comptroller  without  hearing  or  cause 
shown,  notwithstanding  section  21  of  the  civil  service  law,  and  Bach  re- 
moval was  absolute,  and  not  reviewable  by  the  courta. 
[Ed.  Mote.— For  other  cases,  see  Taxation,  Dec.  Dig.  {  895.*} 

Appeal  from  Trial  Term,  Kings  County. 

Mandamus  by  the  people  of  the  state  of  New  York,  on  the  relation 
of  Hector  McNeile,  against  Martin  H.  Glynn,  as  Comptroller  of  the 
state  of  New  York,  to  compel  defendant  to  reinstate  relator  as  a  state 
transfer  tax  appraiser.  From  a  judgment  denying  a  motion  for  a  per- 
emptory writ,  relator  appeals.  Affirmed. 


Argued  before  JENKS.  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 


John  J.  McGinniss,  for  appellant 
James  A.  Donnelly,  for  respondent. 

RICH,  J.  The  relator  was  a  state  transfer  tax  appraiser  in  the 
county  of  Kings,  appointed  the  State  Comptroller  in  May,  1905, 
and  removed  by  the  respondent  on  January  17,  1907.  There  were  no 
charges  of  incompetency  or  misconduct  against  him,  and  his  removal 
was  without  a  hearing.  He  was  a  member  in  good  standing  of  Rich- 
mond Hook  &  Ladder  Company  No.  4,  of  New  Brighton,  at  the  time 
of  its  disbandment,  October  1,  1905,  and  founds  his  contention  on  the 
provisions  of  section  21  of  the  civil  service  law  (Laws  1899,  p.  809,  c. 
370),  which,  so  far  as  it  affects  his  rights,  provides: 

"Everr  person  whose  rlt^ts  may  be  In  any  way  prejudiced  contrary  to  any 
of  the  provisions  of  this  section  shall  be  entitled  to  a  writ  of  mandanms  to 
remedy  the  wrong.  No  person  holding  a  position  by  appointment  or  employ- 
ment In  the  state  of  New  York  or  In  the  several  cltlea,  counties,  towns  or  vil- 
lages thereof,  who  •  *  *  shall  have  been  a  member  thereof  at  the  time  of 
the  disbandment  of  such  volunteer  flre  department,  shall  be  removed  from  such 
position  or  employment,  except  for  Incompetency  or  misconduct  shown  after  a 
hearing,  upon  due  notice,  upon  stated  charges,"  etc^ 

— ^under  which,  he  claims  that  his  removal  was  wrongful  and  unjustifi- 
able. The  respondent  relies  upon  the  provisions  of  section  230  of  the 
tax  law  as  amended  by  section  1,  c.  658,  p.  1438,  of  the  Laws  of  1900, 
under  the  provisions  of  which  the  relator  was  appointed  and  removed, 

which  provides : 

"The  State  Comptroller  shall  appoint  and  may  at  pleasure  remove,  not  to 
exceed  •  •  *  two  p«Bona  In  the  county  ot  Kings  •  •  •  to  act  as  ap- 
praisers therein," 

— ^under  which  it  is  clauned  that  the  action  of  the  Comptroller  in  re- 
moving the  relator  was  authorized  and  legal,  notwithstanding  die  pro- 
visions of  the  civil  service  law. 

The  question  presented  is :  Which  of  these  statutes  controls  the  re- 
moval of  a  transfer  tax  appraiser  in  the  county  of  Kings?  The  learn- 
ed Special  Term  held  that  the  respondent  had  the  right  under  the  laws 
of  this  state  to  remove  the  relator  without  charges  involving  his  in- 
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competency  or  misconduct,  and  denied  the  latter*s  application  for  a  per- 
emptory writ  of  mandamus.  The  court  says  in  its  opinion  that  the 
question  is  whether  the  relator  held  an  original  independent  office  or  a 
subordinate  position,  and  upon  the  authority  of  People  ex  rel.  Mc- 
Knight  V.  Glynn,  66  Misc.  Rep.  35,  106  N.  Y.  Supp.  966  reaches  the 
condusion  that: 

"Under  the  statnte  the  transfer  tax  appralsera  In  Kinga  county  are  original 
Independent  offlcera,  and  not  subordinates,  and  under  the  dedalona  are  not  ex- 
empted from  removal  by  section  21  of  the  civil  service  law.  and  can  be  ai>- 
polnted  and  removed  at  pleasure  by  the  State  Oomptroller." 

In  1888  the  Legislature  enacted  a  statute  (Laws  1888,  p.  162,  c.  119) 
entitled  "An  act  relating  to  employes  of  the  various  cities  and  counties 
of  the  state,"  the  provisions  of  which  forbade  the  removal  of  an  honor- 
ably discharged  soldier,  sailor,  or  marine,  who  served  as  such  in  the 
Union  army  or  navy  during  the  War  of  the  Rebellion,  from  a  position 
held  by  appointment  in  any  city  or  county  of  the  state,  who  received  a 
salary  from  such  city  or  county,  who  was  not  appointed  for  a  definite 
term,  except  for  cause  shown  after  a  hearing  had,  exempting  from  the 
operation  of  such  statute  a  private  secretary,  chief  clerk,  or  deputy  of 
any  official  or  department  and  persons  holding  a  confidential  relation  to 
the  appointing  officer.  In  1893  this  statute  was  amended  and  its  pro- 
visions extended  to  veterans  of  the  Mexican  War  and  persons  who  had 
served  the  time  required  by  law  in  the  volunteer  fire  department  of  any 
city,  town,  or  village  in  the  state,  or  who  "shall  have  been  a  member 
thereof  at  the  time  of  the  disbandment  of  said  volunteer  department." 
In  1896  the  tax  law  was  enacted  (Laws  1896,  p.  874,  c.  908),  section 
230  of  which  provided  for  appraisers  to  be  appointed  by  surrogates 
upon  tiie  application  of  any  interested  party,  including  county  treasur- 
ers and  the  comptroller  of  New  York  City,  or  upon  his  own  motion, 
and  prescribed  their  duties.  In  1899  the  civil  service  law  was  enacted 
(Laws  1899,  p.  809,  c.  370),  section  21  of  which  was  in  substantially  the 
same  language  as  that  contained  in  chapter  119,  p.  162,  Laws  1888,  as 
amended  by  chapter  577,  p.  1117,  Laws  1893,  both  of  which  chapters 
were  expressly  repealed.  In  1900  section  230  of  the  tax  law  was  amend- 
ed by  chapter  658,  p.  1438,  of  the  Laws  of  that  year,  and  the  counties  of 
New  York,  Kings,  and  Erie  were  exempted  from  the  operation  of  the 
general  law  by  the  provision  that  in  such  counties  "the  State  Comptrol-  - 
ler  shall  appoint  and  may  at  pleasure  remove"  a  stated  number  of  ap- 
praisers therdn,  and  the  following  year  the  provision  quoted  was  ex- 
tended to  11  additional  counties  (chapter  173,  p.  380,  Laws  1901).  In 
1903  (chapter  370,  p.  804),  and  again  in  1904  (chapter  697,  p.  1694), 
the  civil  service  law  was  amended ;  the  provisions  of  section  21  as  to 
veterans  and  firemen  not  being  changed.  In  1905  (chapter  368,  p. 
837),  and  again  in  1906  (chapter  667,  p.  1495),  the  tax  law  was  amend- 
ed ;  the  provisions  of  section  230  giving  to  the  State  Comptroller  the 
right  to  appoint  and  remove  at  pleasure  appraisers  in  the  counties 
named  not  being  in  any  manner  changed.  Neither  the  original  tax 
law  nor  any  of  the  amendments  referred  to  in  terms  repealed  the  con- 
flicting  provisions  existing  in  the  other  statute,  applicable  in  the  one 
to  appraisers  in  the  counties  named,  including  Kings,  and  in  the  other 
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to  all  persons  holding  a  position  by  appointment  or  employment  in 
any  of  the  municipal  subdivisions  of  the  state. 

No  rule  of  law  is  more  firmly  established  than  that  the  intention  of 
the  lawmakers  must  be  sought,  and,  when  ascertained,  given  effect  in 
the  construction  of  statutes;  that  such  intention  is  to  be  determined 
from  the  language  used,  which  must  be  given  its  usual  and  accepted 
meaning.  Applying  this  rule  to  the  construction  of  section  330  of  the 
tax  law,  we  find  that  at  the  time  of  its  amendment  in  1900  there  had 
been  in  existence  continuously  for  12  years  a  general  statute  forbidding 
the  removal  of  veterans  and  for  8  years  forbidding  the  removal  of  cer- 
tain classes  of  volunteer  firemen  in  any  aty  or  county  of  tiie  state, 
holding  a  position  by  appointment,  except  for  cause  shown  after  hear- 
ing had,  with  the  exception  of  specified  officers,  among  whom  apprais- 
ers were  not  included.  The  language  of  the  amendment  is  clear  and 
unambiguous,  and  does  not  admit  of  two  interpretations.  When  the 
Legislature,  with  knowledge  of  the  fact  that  the  incumbent  of  the  posi- 
tion, whose  appointment  by  the  Comptroller  was  to  be  then  authorized, 
if  a  veteran  or  fireman  who  was  a  member  of  a  volunteer  fire  depart- 
ment at  the  time  of  its  disbandment,  or  who  had  served  therein  the 
time  required  by  law,  could  not  be  removed  under  die  provisions  of  the 
civil  service  act,  except  for  incompetency  or  misconduct  established  by 
a  hearing  on  preferred  charges,  gave  to  the  Comptroller  the  right  of 
removal  of  appraisers  appointed  by  him  or  his  predecessors  in  office 
at  his  pleasure,  without  excepting  either  veterans  or  firemen,  it  is  plain- 
ly apparent  that  their  intention  was  to  make  the  tenure  of  office  of  ap- 
praisers terminable  at  the  pleasure  of  the  Comptroller,  and  that  the 
right  was  intended  to  be  given  him,  irrespective  of  the  provisions  of 
the  civil  service  law,  to  remove  an  incumbent,  although  a  veteran  or 
fireman,  at  will,  and  without  charges  or  hearing.  There  could  have 
been  no  broader,  more  a>mprehensive,  or  better  understood  language 
used  than  that  the  Comptroller  could  remove  "at  pleasure."  The  ab- 
solute right  to  remove  could  not  be  exercised  if,  as  a  condition  of  its 
exercise,  the  Comptroller  had  to  prefer  and  sustain  charges  against  an 
incumbent  of  incompetency  or  misconduct,  with  the  right  in  the  courts 
to  review  and  set  aside  his  act  against  the  will  and  pleasure  of  the 
Comptroller.  Such  an  inconsistent  and  anomalous  concUtion  was  never 
intended  by  the  Legislature.  If  such  a  construction  were  given,  the 
words  "may  at  pleasure  remove"  are  without  meaning  and  of  no  effect, 
a  result  which  the  court  is  not  at  liberty  to  declare.  The  only  con- 
struction that  can  be  given  is  that  the  legislative  intent  was  that  there 
should  be  no  restriction  upon  the  right  and  power  of  the  Comptroller 
to  remove  any  appraiser  appointed  by  himself  or  his  predecessors  in 
office,  whether  such  appraiser  was  a  veteran  or  had  been  a  fireman  or 
not,  and  that  such  removal  was  absolute  and  final,  and  not  the  subject 
of  review  by  the  courts. 

From  these  conclusions  it  follows  that  ji  tax  appraiser  in  Oie  county 
of  Kings  is  not  exempted  from  removal,  and  is  not  within  the  protec- 
tion of  section  21  of  the  civil  service  law,  and  may  be  removed  at  pleas- 
ure by  the  Comptroller. 

The  judgment  must  be  affirmed,  with  costs.   All  concur. 
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(Sopreme  Oonrt,  Airpdlate  DlTlalon,  First  Department  October  27.  1908.) 

1.  EismoKfl  0  IJSSS*)— NoHiHATioNS— Obgahization  or  OoNTxnrzoH— Seuo- 

TXOir  OF  TEUPOBAXT  ChADOCAK— StATUTOBT  PB0TI8I0N8. 

Primary  Election  Law  (Laws  1898.  p.  852,  c.  179)  f  10,  provides  that  a 
nominating  convention  shall  be  called  to  order  and  a  temporary  dialrman 
<^08ai  oa  the  call  of  the  roll  of  the  convention,  and  that  the  person  call- 
ing the  convention  to  order  shall  exercise  no  other  function  than  that  of 
calling  the  roll  for  election  of  temiwrary  chairman  and  declaring  the  re- 
cult,  was  not  compiled  with  where  a  wwiventlon  was  called  to  order  by 
one  designated  by  the  county  committee,  who  adjourned  it  until  the  next 
nl^f  for  lack  of  a  quorum,  and  on  the  next  night  called  the  roll  to  see 
if  a  quorum  were  present,  whldi  being  found  to  be  the  fact,  a  temporary 
chairman  was  elected  by  acclamation. 

[Ed.  Note.— For  other  cases,  see  Elections,  Dec.  Dig.  S  182.*] 

2,  KlBOTIONS  (i  132*>~-NOMINATI0NB— Oboakizatioh  ot  Ookvxhtxon— Sbixo- 

Tion  oa  Tkmpokart  Chaibham. 

Under  Primary  Election  Law  (Laws  1896,  p.  352,  c  17^  1 10,  the  calling 
of  the  roll  by  tiie  person  authorised  to  call  the  convention  to  order,  for 
the  election  of  a  temporary  chairman.  Initiates  the  meeting  of  the  con- 
ventlcm,  and,  until  done,  the  organization  Is  not  conqilete,  and  a  valid 
nomination  cannot  be  made. 

[Ed.  Nota — For  other  cases,  see  Elections,  Dec  Dig.  i  182.*] 

8.  BUCnoHB  a  1S2*)— NoHiKAXlons— Boxx  or  GonviNnozr— Statuiost  Pao> 
visions. 

Under  Primary  Election  Law  (Laws  1896,  p.  352.  c  179)  I  10,  the  roll 
Ot  the  convention,  upon  the  calling  of  whl<^  a  temporary  (^airman  shall 
be  chosen,  is  the  roll  provided  for  by  section  8,  subd.  4  (page  350),  requir- 
ing the  custodian  of  primary  records  to  make  up  the  rolls  of  the  conven- 
tions for  which  delegates  were  elected  at  the  primary  elections  and  add  to 
the  roll  delegates  from  political  divisions  not  within  the  (deration  of  the 
primary  law. 

[Ed.  Note.— For  other  cases,  see  Elections,  Dec.  Dig.  S  132.*] 

4.  Elbotions  (S  132*)— NouiHATiOMS— Oath  of  Teufobabt  Chaibmah— Stat- 
utobt  Pbovibioks. 

Under  Primary  Election  Law  (Lawb  1808.  p.  352,  c.  179)  i  10,  provid- 
ing that,  before  entering  upon  his  duties,  the  temimrary  diairman  of  a 
nominating  CMiventlon  must  be  sworn,  which  oath  shall  be  Qled  with  the 
convention  records,  the  oath  should  be  reduced  to  writing  and  authenticat- 
ed by  the  officer  before  whom  taken ;  and,  while  the  formal  certificate  of 
the  officer  might  perhaps  be  prepared  after  the  convention  had  adjourned, 
an  oath  annexed  to  the  convention  minutes.  Signed  and  sworn  to  on  the 
day  following  the  convention.  Is  Insufficirat 

[Ed.  Note.— For  othor  cases,  see  Etections,  Dec.  Dig.  {  132.*] 

Appeal  from  Special  Term. 

Petition  by  Michael  G.  Byrne  to  reverse  a  decision  of  the  bureau  of 
elections  accepting  a  certificate  of  nomination  of  Rhinelander  Waldo 
as  candidate  of  ^  Independence  League  for  Congress  in  the  Fif- 
teenth congressional  district.  From  an  order  of  the  Special  Term 
refusing  to  strike  the  candidate's  name  from  the  official  ballot,  peti- 
tioner appeals.  Reversed,  and  petition  granted. 


Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 


•For  othtr  cues  im  ume  topic  A  |  nvmbbb  In  Dm.  ft  Am.  Diss-  IMT  to  date,  ft  Rep'r  lodaxu 
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Abraham  G.  Mayer,  for  appellant. 
Daniel  F.  Cohalan,  for  respondent. 

PER  CURIAM.  A  convention  of  the  Independence  League  to 
nominate  a  candidate  for  Congress  from  the  Fifteenth  congressional 
district  was  duly  called  to  be  held  on  the  7th  of  October,  1908,  at  No. 
102  West  101st  street,  at  9  o'clock  p.  m.,  and  the  chairman  of  the 
county  committee  of  the  Independence  League  designated  one  Nicho- 
las P.  Sinnott  to  call  the  convention  to  otSer.  On  the  night  of  the 
T^th  of  October,  Nicholas  P.  Sinnott,  the  person  designated  by  the 
chairman  of  the  county  committee,  called  the  convention  to  order  and 
adjourned  the  convention  until  the  8th  of  October,  at  which  time  Mr. 
John  McBroon  was  elected  temporary  chairman  and  Mr.  Louis  Wolf 
was  duly  elected  temporary  secretary.  Subsequently  the  temporary 
chairman  was  elected  permanent  chairman  and  the  temporary  secre- 
tary was  elected  permanent  secretary,  and  Mr.  Rhinelander  Waldo 
was  then  unanimously  nominated  as  the  candidate  for  member  of 
Congress  from  the  Fifteenth  congressional  ^strict.  A  committee  was 
then  appointed  to  fill  vacancies,  pursuant  to  section  66  of  the  election 
law  (Laws  1896,  p.  931,  c.  909),  and  the  convention  adjourned.  On 
October  9,  1908,  what  purported  to  be  a  certificate  of  this  nomina- 
tion, signed  by  the  chairman  and  secretary,  was  filed  with  the  bureau 
of  elections.  To  this  certificate  objections  were  filed,  whereupon  an 
amended  or  supplemental  certificate,  duly  verified,  was  filed  on  Oc- 
tober 17,  1908.  Objection  was  made  to  this  nomination  before  the 
bureau  of  elections,  and  proof  was  tadcen  by  the  commissioners.  These 
objections  were  overruled,  whereupon  an  applicaticm  was  made  to 
the  Special  Term  of  the  Supreme  Court  to  reverse  the  dedsion  of 
the  bureau  of  elections,  on  the  petition  of  one  Michael  G.  6)rme  as  a 
citizen  of  the  state  of  New  York  and  a  member  of  the  Independence 
league  party,  which  application  was  denied,  and  from  the  order  en- 
tered thereon  the  petitioner  appeals. 

There  are  two  objections  taken  to  this  certificate  which  we  deem 
fatal.  Section  10  of  the  primary  election  law  (chapter  179,  p.  352,  of 
the  Laws  of  1898)  provides  that: 

"Every  convention  shall  be  called  to  order  by  tbe  chairman  of  the  committee 
with-  whom  the  call  originated,  or  bj  a  person  designated  In  writing  for  ttiat 
purpwe  by  such  chairman,  and  rach  chairman  or  person  so  deelgnated  diall 
have  the  custody  of  the  roll  of  the  convention  ontll  It  shall  have  been  organiz- 
ed. *  *  *  The  temporary  chairman  of  the  convention  shall  be  chosen  on 
a  cflU  of  the  roll  and  as  the  name  of  each  delegate  Is  called  be  shall  rise  In 
his  place  and  declare  bis  choice  for  such  officer.  The  person  who  calls  the 
convention  to  order  shall  exercise  no  other  function  than  that  of  calling  the 
official  roll  of  the  delegates  on  the  vote  for  temporary  chairman  and  declaring 
the  result  thereof." 

It  is  undisputed  in  this  case  that  this  provision  of  the  law  was  not 
complied  with.  The  person  designated  by  the  chairman  of  the  county 
committee  testifies  before  the  board  of  elections  of  the  city  of  New 
York  that  he  called  the  convention  to  order  about  9  o'clock,  but  ad- 
journed the  meeting  until  the  following  night  because  there  was  not 
enough  delegates  present  to  compose  a  quorum ;  that  on  the  following 
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night  the  convention  reassembled  and  the  person  desiniated  by  the 
chairman  of  the  county  committee  of  the  Independence  League  called 
the  roll ;  that  after  the  callii^  of  the  roll,  from  which  he  testified  he 
ascertained  that  there  was  a  quorum  present,  a  temporary  chairman 
was  elected  by  acclamation,  and  there  was  no  other  roll  called  after 
the  formal  calling  of  the  roll  to  ascertain  whether  there  was  a  quorum 
present.  The  person  elected  as  chairman  of  the  convention  testified,, 
that  Mr.  Sinnott  called  the  convention  to  order,  that  the  temporary 
chairman  was  elected  by  acclamation,  that  he  took  the  chair,  and  a 
temporary  secretary  was  elected  in  the  same  way. 

The  careful  provisions  of  the  statute  providing  for  the  temporary 
organization  of  the  convention  requires  tfie  person  authorized  to  call 
the  convention  to  order  to  call  the  roll  for  the  election  of  a  temporary 
chairman.  This  provision  initiates  the  meeting  of  the  convention,  and 
until  this  provision  of  the  statute  is  complied  with  the  organization 
of  the  convention  is  not  complete  and  the  convention  is  not  in  a  posi- 
tion to  transact  business  or  make  a  valid  nomination.  To  organize 
the  convention  the  choice  of  a  temporary  chairman  is  required,  and  the 
statute  provides  how  the  temporary  chairman  shall  be  elected.  It 
must  be  upon  a  call  of  the  roll  of  the  conventi<nt,  "and  as  the  name  of 
each  delegate  is  called  he  shall  rise  in  his  place  and  declare  his  choice 
for  such  officer."  The  roll  of  the  convention  is  provided  for  by  sub- 
division 4  of  section  8  of  the  act  (page  350).  That  subdivision  pro- 
vides that: 

"The  custodian  of  primary  records  shall  prepare  a  certified  statement  of 
the  result  of  the  primary  election  of  each  party  participating  therein  and  shall 
make  up  the  rolls  of  the  conventiODs  for  which  delegates  were  elected  at  such 
primary  elections,  so  far  as  such  conventions  are  to  be  made  up  of  such  dele- 
gates, and  add  thereto  the  names  of  any  delegates  entitled  to  act  In  such  c<m- 
ventlous  from  any  of  the  political  divisions  of  such  count7  not  Included  with- 
in any  dty  or  village  to  which  this  act  Is  ai^licable,  •  *  *  and  shall 
promptly  mall,  and,  if  requested,  deliver  one  copy  thereof  to  the  respective 
secretaries  of  the  proper  political  committees  of  the  several  parties  partid- 
patii^  in  BDdi  primary  election." 

And  it  is  this  o0icial  roll  of  the  convention  that  die  person  authoriz- 
ed to  call  the  convention  to  order  is  required  to  call,  and  upon  the 
call  of  which  the  temporary  chairman  of  uie  convention  shall  be  chosen. 
There  can  be  no  election  of  a  temporary  chairman  of  a  convention, 
except  by  a  compliance  with  the  provisions  of  this  statute,  and  there 
can  be  no  nomination  by  the  convention  until  after  the  selection  of  a 
temporary  chairman ;  and  as  the  provision  of  this  statute  was  not  com- 
plied with  the  convention  never  was  t^;aUy  organized  or  authorized 
to  make  a  nomination. 

The  odier  objection  relates  to  the  oath  required  to  be  taken  by  the 
temporary  chairman.  Section  10  of  the  primary  law  (page  363)  pro- 
vides that: 

"Before  entering  upon  their  duties,  the  temporary  and  permanent  chairman 
of  every  convention,  and  the  chairman  of  any  committee  on  contested  seats 
therein,  shall  respectively  take  an  oath  to  faithfully  perform  the  duties  of 
their  office,  which  oath  may  be  taken  before  any  officer  authorized  by  law  to 
administer  an  (mQx  and  Shall  form  a  part  ot,  and  be  filed  with  the  records  of 
the  convention," 
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This  provision  seems  to  require  that  before  either  the  temporary  or 
permanent  chairman  of  the  convention  shall  perform  any  of  the  func- 
tions of  the  office  to  which  they  have  been  elected  they  should  take 
the  oath  prescribed,  and  this  oa^  must  be  taken  before  an  officer  au- 
thorized by  law  to  administer  an  oath  and  shall  form  a  part  of  and 
be  filed  with  the  records  of  the  convention.  It  is  necessary,  therefore, 
that  this  oath  should  be  reduced  to  writing  and  authenticated  by  the 
officer  before  whom  it  is  taken.  It  may  be  that  the  formal  certificate 
of  the  officer  that  the  oath  had  been  administered  could  be  prepared 
and  executed  after  the  convention  had  adjourned,  but  in  that  case 
it  must  appear  that  the  oath  was  actually  administered  to  the  temporary 
and  permanent  diairman  before  they  entered  into  the  discharge  of 
their  duties.  To  the  minutes  of  this  convention,  filed  with  the  board 
of  elections,  there  is  annexed  the  oath  of  the  temporary  chairman, 
which  deposes  that  he  was  the  temporary  chairman  of  the  Fifteenth 
congressional  district  convention  of  the  Independence  League  party 
to  nominate  candidates  for  members  of  Congress — 

"now  being  held  at  102  West  lOlst  itreet,  New  York,  on  the  8th  of  October, 
1908,  and  having  been  duly  elected  as  sudi,  I  do  solemnly  swear  to  falthfoUy 
perform  the  duties  of  said  office  as  permanent  Chairman  of  the  said  cour 
vention."  , 

This  is  signed  by  the  officer  and  was  sworn  to  before  a  notary  on 
the  9th  of  October,  the  day  following  that  upon  which  the  convention 
was  held  and  the  nomination  made.  The  temporary  chairman,  there- 
fore, swears  that  he  will  faithfully  perform  tfie  duties  of  permanent 
chairman,  and  he  takes  that  oath  upon  the  9th  of  October,  the  day 
after  the  convention  was  held  and  the  duties  had  been  performed.  It 
is  quite  apparent  that  this  is  not  a  compliance  with  the  statute,  and 
there  is,  liierefore,  no  evidence  that  before  the  officer  had  performed 
his  duty  he  took  the  oath  that  the  statute  requires. 

As  we  think  this  certificate  should  have  been  rejected  by  the  board 
of  elections  upon  these  two  grounds,  it  is  not  necessary  to  c<»isider  the 
other  objections  to  the  certificate  taken  by  the  appellant. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs,  and  the  application  granted. 


PEOPLE  ex  rel.  TKOMANN  v.  CUI/EIN,  CSerk  of  Oonrt  of  Special  Seaslona. 

(Supreme  Court,  Appellate  Division,  Vint  Department.   October  28,  190&) 

Appeal  and  Errob  (fi  603*)— Record— MAiTEBa  to  be  Shown  bt. 

Revised  Greater  New  York  Charter  (Laws  1901,  p.  602,  c.  466)  S  1409,  snbd. 
3.  confers  exclusive  Jurisdiction  on  the  Conrts  of  Special  Sessions  of  all 
bastardy  proceedings,  and  provides  that  the  Jurisdiction  conferred  by  Oode 
Cr.  Proc.  Is  83S-S60,  Inclusive,  shall  be  exclusively  exercised  by  those  courts. 
Section  1414  (page  606)  allows  defendant  an  appeal  as  from  a  Judgment  In 
an  action  prosecuted  by  Indictment.  Section  14<^,  subd.  3,  also  provides 
that  defradant  may  appeal  from  an  order  of  flUatlon,  "but  that  If  he  exe- 
cutes an  undertaking  to  obey  an  order  of  filiation  and  indemnify  the  public, 
as  provided  In  Code  Or.  Proc.  S  851,  he  cannot  appeal  from  any  other  part 
of  the  order  than  that  which  fixes  the  allowance  to  be  paid."   Held,  that 

*For  vUmt  oum  Ma  ■una  tople  A I  mnma  la  Dw.  A  Am.  Dlit.  1MI7  to  data,  &  Rap'r  Ittdaxaa 
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the  clerk  of  the  Court  of  Special  Sessions  was  Justified  In  refusing  to 
certify  a  case  on  appeal  In  bastardy,  where  It  did  not  Include  an  indorse- 
ment on  the  paper  containing  the  TOluntarj  examination  of  the  complain- 
ant from  which  It  appeared  that  an  nndertaklng  to  comply  with  the 
order  of  filiation  had  been  given,  and  the  undertaking  Itself,  as  snch  case 
did  not  disclose  a  fact  In  tbe  iffoceedlngs  materially  aifectlng  the  rl|^t  to 
appeal  and  the  Jurisdiction  of  tbe  aKwlIate  court. 

[Ed.  Note. — Ffxe  other  cases,  see  A|K>eal  and  Error,  Cent  Dig.  i  2310; 
Dec.  Dig.  S  BOB.*] 

Appeal  from  Special  Term. 

Mandamus  by  the  people,  on  relation  of  Gallus  Thomann,  to  com- 
pel Charles  W.  Culkin,  clerk  of  the  Court  of  Special  Sessions  of  the 
city  of  New  York,  to  certify  a  case  on  appeal.  From  an  order  direct- 
ing a  peremptory  writ  to  issue  (113  N.  Y.  Supp.  581),  Culkin  appeals. 
Reversed,  and  writ  vacated. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Francis  K.  Pendleton,  Corp.  Counsel  (Herman  Stiefel,  of  counsel, 
and  Theodore  Connoly,  on  the  brief),  for  appellant. 
Jacob  Fromme,  for  respondent. 

CLARKE,  J.  On  the  3d  day  of  December,  1907,  one  Agnes  Ehr- 
man,  a  single  woman,  in  and  by  her  voluntary  examination  taken  in 
writing  and  upon  oath  before  the  Court  of  Special  Sessions  of  the  First 
Division  of  the  City  of  New  York,  declared  herself  to  be  with  child 
and  that  said  child  was  likely  to  be  born  a  bastard  and  to  be  chargeable 
to  the  city  of  New  York,  and  that  Gallus  Thomann  was  the  father  of 
said  child.  Thereupon  such  proceedings  were  had  in  said  court  that 
on  the  19th  day  of  December,  1907,  said  Thomann  was  adjudged  by 
the  Court  of  Special  Sessions  the  father  of  the  bastard  child  of  which 
Agnes  Ehrnian  was  pregnant,  and  by  an  order  of  filiation,  dated  the 
19th  day  of  December,  1907,  the  said  Thomann  was  ordered  to  pay  or 
cause  to  be  paid  to  the  commissioner  of  public  charities  of  the  city  of 
New  York  the  sum  of  $n  weekly  and  every  week  from  the  day  of  the 
birth  of  said  child  for  and  towards  the  fupport  and  maintenance  of  the 
said  child  likely  to  be  born  a  bastard,  and  also  $10  lying-in  expenses. 
Thereupon  the  said  Thomann  entered  into  an  undertaking  with  two 
sufficient  securities  to  obey  said  order  of  filiation  and  indemnify  the 
public,  as  provided  in  section  861  of  the  Code  of  Criminal  Procedure. 
There  was  indorsed  upon  the  paper  containing  the  voluntary  examina- 
tion of  the  complainant  the  entry : 

"Undertaking  given  to  comj^y  with  order  of  filiation  the  10th  day  of  De- 
cember. 1907." 

From  the  order  of  filiation  the  said  Thomann  appealed  to  the  Ap* 

pellate  Division  of  the  Supreme  Court  in  the  First  Department. 
Thereafter  counsel  for  the  defendant  in  said  proceeding  presented  a 
case  on  appeal  to  the  clerk  of  the  Court  of  Special  Sessions  for  cer- 
tification. The  clerk  refused  to  certify  the  same,  upon  the  ground  that 
the  printed  case  did  not  contain  the  complete  judgment  roll,  in  that 
the  indorsement  on  the  voluntary  examination  of  the  complainant 
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wherein  it  appears  that  an  undertaking  to  comply  with  the  order  of 
filiation  was  given,  and  the  undertaking  to  comply  with  the  order  of 
filiation,  were  not  included  in  the  same.  ThereupMi  tfiis  proceedings 
was  instituted  to  procure  from  the  Supreme  Court  a  peremptory  writ  of 
mandamus,  directed  to  the  clerk  of  the  Court  of  Special  Sessions,  com- 
manding him  to  certify  the  case  on  appeal  which  had  theretofore  been 
served  upon  said  clerk  and  to  return  the  same  to  the  clerk  of  the  Ap- 
pellate Division.  The  learned  court  at  Special  Term  granted  said  mo- 
tion, and  from  the  order  directii^  said  permptory  writ  of  mandamus 
to  issue  this  appeal  is  taken. 

Subdivision  3,  §  1409.  of  the  Revised  Greater  New  York  Charter 
(chapter  466,  p,  602,  of  the  Laws  of  1901),  provides  that  the  Courts 
of  Special  Sessions — 

"shall  have  exclusive  jnrlsdlctlon  In  the  first  Instance  of  all  proceedings  re- 
specting bastards  within  the  city  of  New  York,  and  the  Jurisdiction  coaferred 
by  sections  838  to  860  inclusive  of  the  Code  of  Criminal  Procedure  shftll  be  ex- 
clusively exercised  within  said  city  by  said  courts." 

Section  1414  of  said  charter  provides  that: 

"If  any  Judgment  or  determination  made  by  the  said  Court  of  Special  Sea- 
Blons  shall  be  adverse  to  the  defendant,  he  may  appeal  therefrom  in  the  same 
mannOT  as  from  a  Jut^ment  In  an  actl<m  prooecuted  by  indictment" 

Subdivision  3  of  section  1409  of  said  charter  also  provides  that  a  de- 
fendant may  appeal  from  an  order  of  filiation,  and  proceeds : 

"But  a  defendant  who  has  executed  an  undertaking  to  obey  an  order  of 
filiation  and  Indemnify  the  public,  as  provided  in  sectlcm  851  of  the  Code  ot 
'    Criminal  Procedure,  cannot  appeal  from  any  other  part  of  said  order  than 
that  which  fixes  the  weekly  or  other  allowance  to  be  paid." 

An  appellate  court  reviews  the  decision  of  the  court  appealed  from 
upon  the  record  presented  to  it.  Matters  dehors  that  record  are  not 
before  the  court.  The  jurisdiction  of  the  Appellate  Division  to  review 
proceedings  in  bastardy  in  the  Courts  of  Special  Sessions  in  the  city 
of  New  York  is  expressly  limited  by  the  diarter  provisions  hereinbe- 
fore set  forth,  and  Uie  right  to  appeal,  which  right  is  entirely  statutory, 
is  thereby  expressly  limited,  when  an  undertaking  to  obey  an  order  of 
filiation  has  been  given,  to  that  part  of  said  order  which  fixes  the  week- 
ly or  other  allowance  to  be  "paid.  No  such  limitation  appears  in  the 
record  presented  for  certification  to  the  clerk  and  directed  by  the  order 
appealed  from  to  be  certified. 

One  of  the  necessary  papers  on  file  in  said  court,  the  voluntary  ex- 
amination of  the  complainant,  upon  which  the  proceedings  were  insti- 
tuted, bears  the  official  indorsement  setting  forth  the  fact  that  the  un- 
dertaking which  limits  the  right  to  appeal  and  withdraws  from  the  con- 
sideration of  this  court  every  question  except  the  amount  of  the  week- 
ly or  other  allowance  to  be  paid  has  been  given.  Such  indorsement  is 
a  material  part  of  the  papers  instituting  the  proceedings  and  must  nec- 
essarily be  mcluded  in  the  record  on  appeal.  The  clerk  was  justified 
in  refusing  to  certify  a  case  on  appeal  which  did  not  disclose  a  fact 
in  the  proceedings  materially  affecting  the  right  to  appeal  and  the  ju- 
risdiction of  Uiis  court. 
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The  order  appealed  from  should  be  reversed,  and  the  pereniptory 
writ  of  mandamus  issued  thereon  vacated  and  set  aside,  witii  $10  costs 
and  disbursements.   All  concur. 


(Supreme  Court,  Appellate  Division.  Second  Department.    October  22,  1008.) 

1.  CAEEIEBS— L088  OF  GOODS— LlAUILITT— SCOPI  OV  StATUTK. 

Laws  1907,  p.  911,  c  429,  S  38,  making  carriers  liable  for  goods  lost  In 
ttauBit,  is  Inapplicable  to  shipments  out  of  the  state  by  the  express  terms 
of  section  25. 

2.  Sams— ExFBBSS  Coufanies— Lms  Withoitt  Nboligbncb— Liabilitt. 

An  express  company  not  being  abown  to  have  been  negligent  In  losing 
In  transit  goods  shiK>ed  beyond  the  state,  the  ■hin)eT  is  bound  an 
agreNoent  limiting  ttie  company's  liablUty  to  a  sped^d  amount. 

[Ed.  Note.— Por  cases  In  point,  see  Gent  Dig.  toI,  Q;  C^rrien,  |  689.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  Dis- 
trict. 

Action  by  Zalkind  Shapiro  and  another,  copartners,  against  Levi 
C.  Weir,  president  of  the  Adams  Express  Ccnnpany.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Reversed. 

Argued  before  WOODWARD,  JENKS.  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Edward  V.  Conwell,  for  appellant 
Leopold  Blumberg,  for  respondents. 

RICH,  J.  In  September,  1907,  the  plaintiffs  delivered  to  the  de- 
fendant, Adams  Express  Company,  a  case  of  merchandise  for  ship- 
ment to  S.  Kleinhaus,  94  Newark  avenue,  Jersey  City,  N.  J.,  and  took 
a  receipt  therefor,  in  which  it  was  stipulated  that  ^e  parcel  was  re- 
ceived upon  the  condition  that  defendant's  liability  in  case  of  non- 
delivery should  not  exceed  the  sum  of  $50.  The  parcel  was  not  de- 
livered, and  the  plaintiffs  have  recovered  a  judgment  in  the  Municipal 
Court  for  $181.77  damages,  its  full  value.  There  is  no  allegation  or 
claim  of  any  negligence  on  the  part  of  the  express  company,  and  the 
recovery  was  had  solely  because  of  defendant's  failure  to  deliver. 

The  respondent  contends  that  section  38,  c.  429,  p.  911,  of  the  Laws 
of  1907,  imposes  an  absolute  liability  on  every  common  carrier,  in- 
cluding express  companies,  for  goods  lost  in  transit.  This  cannot  be 
so  when  the  goods  are  shipped  out  of  the  state,  because  the  act  cited 
has  no  application  to  interstate  or  foreign  annmerce  (section  25). 
No  negligence  having  been  shown  on  the  part  of  defendant,  we  think 
plaintiffs  are  bound  by  the  terms  of  the  agreement,  which  limits  de- 
fendant's liability  to  the  amount  it  has  paid  into  court 

The  judgment  of  the  Municipal  Court  must  therefore  be  reversed, 
witii  costs.    All  concur. 

GAYNOR,  J.  (concurring  in  the  result).  I  concur  because' Uiere 
is  no  allegation  of  negligence  in  the  complaint,  it  sounding  on  contract 
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only.  If  there  were,  we  would  have  before  us  the  question  whether 
the  failure  to  deliver  does  not  in  and  of  itself  makt  out  a  prima  fade 
case  of  negligence. 


(00  MlM.  Bep.  8.) 

VBOVJM  ▼.  FOSTER  et  sL 
(Ooort  of  Genml  Seattom,  New  ToA  Oonnty.  June,  IMS.) 

1.  InDicnisKT  AHD   DnronunoH— Dkicubub— OwnnvDa— AuuHOBiTr  or 

Gbasd  Jubt. 

Under  Code  Or.  Proc.  I  S2S,  Bubd.  1,  making  an  indictment  demurrable 
where  it  appears  on  Its  face  that  the  grand  jmj  had  no  authority  to  In- 
qnire  Into  the  crime  charged  *^  reastm  of  its  not  b^ng  witUn  ttie  local 
Jurisdiction  of  the  County,"  where  the  nme^stence  of  the  ctrcnmstanoe 
that  the  crime  was  not  within  liie  local  jurlBdiction  of  tbe  county  Is  not 
all^fed  In  the  donurrer,  and  it  afllnnatlTely  appeara  upon  the  face  of 
the  indictment  that  the  crime  was  committed  In  the  county,  grounds  of 
demurror  that  the  grand  Jury  had  no  authority  to  Inquire  into  the  crime 
charged,  and  that  the  facts  stated  do  not  constitute  a  crime  of  which  the 
grand  Jury  has  Jurisdiction,  are  without  merit 

2.  Sueonons— C^iuis  Aqaiiist  Blxctite  E^hohisb— Isdichcbitt— YAuniTT. 

An  indlctmoit  charging  that  defendants,  as  election  Inspecton,  made 
a  false  statement  of  the  result  of  the  canvass  of  ballots  cast  at  an 
"election,"  which  would  be  in  violation  of  Pen.  Code,  |  41m,  and  alleging 
acts  showing  another  crime,  to  wit,  a  violation  of  section  41,  snbd.  12, 
making  gnilty  of  a  misdemeanor  any  person  who.  being  an  Inspector, 
makes  a  false  statement  of  the  result  of  a  canvass  of  the  ballots  cast  at 
a  "pilmary  election,"  does  not  substantially  conform  to  Oode  Or.  Proc. 
H  27S,  276,  requiring  an  indictmeut  to  contain  a  i^aln  and  concUW  statfr^ 
ment  of  the  act  c(mstltutlng  the  crime,  and  giving  a  form  ot  indictment, 
and  la  demurrable  on  that  ground,  tmder  Oode  Or.  Proc.  |  82S,  snbd.  2. 

8.  iMozonmiT  Ann  IinoBHA.TzoiT— Sioirzira  bt  Dibiizot  Attoutst— Nnonsi- 

TT  lOB. 

As  Oode  Or.  Proc.  I  276,  providing  that  an  Indlctmoit  "should"  be 
signed  by  the  district  attorney,  is  not  mandatory,  and  only  requires  sub- 
stantial conformity  to  the  form  of  indictment  therein  set  forth,  and  as 
section  684  provides  that  neither  a  departure  from  the  form  or  mode  pre- 
scribed by  the  Code  as  to  any  pleading  nor  an  error  therein  shall  render 
It  invalid,  unless  It  shall  have  actually  prejudiced  defendant  In  a  substantial 
right,  the  omission  of  the  district  attorney's  name  from  an  Indictment 
properly  [uroBecnted  by  the  Attorney  Ckneral,  and  not  by  the  dlatxlct  at- 
torney, is  not  sudi  an  mot  a«  will  Justify  Un  allowance  at  a  demurrer. 

4.  BLKCTions  —  OBxm  AoAZirBT  BLnmvB  B^uHOHiaa  — iHDxoiKBre— Smn- 
oianoT. 

Notwlthstandtaig  flie  right  ot  titie  Attorney  General  of  the  state  to 
act  may  In  fact  depend  on  the  condition  precedoit  that  in  the  oirinlon  of 
the  Governor  crimes  against  the  elective  franchise  are  not  being  proper- 
ly iM'OBecuted  by  the  local  authorities,  and  on  a  consequent  request  by 
the  Governor  upcm  the  Attorney  General  to  act,  pursuant  to  Executive 
Law  (Laws  18^  p.  1691.  c  683,  as  amended  by  Laws  1900,  p^  1583,  c 
787)  I  S7,  an  indictment  Is  not  required  to  set  forth  such  condltlmi  prece- 
dent 

6.  InDionmfT  and  IirvoBicATion— Ddfzjcitt. 

It  is  only  where  the  Identical  acts  complained  of  may  constitute  either 
of  different  crimes  that  such  crimes  may  be  charged  hi  s^rate  counts 
In  the  same  Indictment. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  juL  XI t  Indlctmoit  and 
Infonnatton,  |  414.] 
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6.  WOSDS  AND  PHKABEft— "KUOnON." 

The  word  "^ectloD,"  as  TUed  In  Pen.  Code,  |  4l2zz,  Inctudes  (Oieral 
and  special  elections,  but  does  not  apply  to  primary  elections. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  toL  8,  pp- 
2820-2886;  vol.  8,  pp.  7617-764&] 

7.  iHDIOTMEirr  AHD  IWTDBMATIOII— SUMIOIEMOT— '  'AOT  OOHSTTrUTlWO  OBIHB." 

The  phrase  "act  constltnting  the  crlm^"  as  used  In  Code  Cr.  Proa  | 
276,  reaolrlng  an  Indictment  to  contain  a  ^aln  and  concise  statemmt  of 
the  act  constltntlnK  crUne^  means  a  statement  ct  the  manner  in  which 
It  Is  alleged  to  have  been  oonunltted. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  toL  27,  Indictment  and 
Information,  |  266.] 

Ellsworth  Foster,  Anthony  Capone,  Josej^  Parmiginani,  and  An- 
thony J.  Petrocello  were  indicted  for  a  crime  against  ue  elective  fran- 
chise, and  they  demur.  Dbmurrer  allowed. 

Florence  J.  Sullivan,  for  demurrant. 

William  S.  Jackson,  Atty.  Gen.  (Joseph  F.  Darling,  of  counsel), 
for  the  People. 

GRAIN,  J.  The  defendants  demur  to  the  indictment,  alleging  as 
grounds  (1)  that  the  grand  jury  by  which  it  was  found  had  no  legal 
authority  to  inquire  into  the  crime  charged;  (2)  that  the  indictment 
does  not  conform  substantially  to  the  requirements  of  sections  276 
and  276  of  the  Code  of  Crimmal  Procedure;  (3)  that  more  than  one 
crime  is  charged  in  the  indictment,  within  the  meaning  of  sections 
278  and  279 ;  (4)  that  the  facts  stated  do  not  constitute  a  crime  of 
which  the  grand  jury  has  jurisdiction;  and  (5)  that  the  facts  stated 
do  not  constitute  a  crime  of  which  the  Attorney  General  of  the  state 
of  New  York  has  jurisdiction,  because  the  facts  set  forth  in  the  in- 
dictment show  that  the  alleged  crime  was  committed  under  the  pri- 
mary election  law,  and,  if  any  crime  was  committed,  it  was  under 
section  41  of  the  Penal  Code  of  the  state  of  New  York. 

Hie  first,  fourth,  and  fifth  alleged  grounds  of  demurrer  are  not  rec- 
ognized as  grounds  of  demurrer  by  the  Code  of  Criminal  Procedure. 
See  Code  Cr.  Proc.  §  323.  The  first  and  fourth  alle|;ed  grounds  are 
seemingly  designed  to  present  the  same  point.  Subdivision  1  of  sec- 
tion 323  of  the  Code  of  Criminal  Procedure  provides  that  an  indict- 
ment is  demurrable  where  it  appears  upon  its  face  that  the  grand  jury 
by  which  it  was  found  had  no  legal  authority  to  inquire  into  the 
crime  chai^d,  by  reason  of  its  not  being  within  the  load  jurisdiction 
of  the  county.  It  is  the  circumstance  that  the  crime  is  not  within  the 
local  jurisdiction  of  the  county  which  derives  a  grand  jury  of  legal 
authority  to  indict  for  its  commission.  The  nonexistence  of  tiiis  cir- 
cumstance, to  wit,  the  circumstance  that  the  crime  was  not  within  the 
local  jurisdiction  of  the  county,  is  not  alleged  in  the  demurrer.  It 
affirmatively  appears  upon  the  face  of  the  indictment  that  the  crime 
was  committed  in  New  York  county,  and  therefore  that  the  grand  jury 
by  which  the  indictment  was  found  had  legal  authority  to  inquire 
into  the  crime  charged.  It  is  therefore  established  that  the  first  and 
fourth  alleged  grounds  of  demurrer  are  without  merit 

The  question  intended  to  be  raised  by  the  fiftii  alleged  ground  of 
demurrer  is  hereafter  incidentally  discussed.   What  has  oeea  said 
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leaves  the  second  and  third  alleged  grounds  of  demurrer  to  be  con- 
sidered. Under  the  second  alleged  ground,  two  questions  are  dis- 
cussed in  this  opinion :  ^1)  Was  it  neceraary  that  the  indictment  should 
chaise  the  identical  cnme  which  the  facts  therein  alleged  tend  to 
show  that  the  defendants  committed,  and,  if  so,  is  such  crime  charged? 
and  (2)  was  the  signature  of  the  district  attorney  of  New  York  county 
necessary  upon  the  indictment  ? 

The  decision  of  the  first  question  turns  upon  the  following:  (1)  Can 
the  indictment  be  held  good  if  it  charges  the  defendants  with  a  viola- 
tion of  section  41m  of  the  Penal  Code,  and  states  facts  showing  that 
they  violated  section  41,  subd.  12,  of  that  Code ;  or,  in  other  words, 
must  the  crime  as  charged  be  the  same  which  the  facts  as  stated  make 
out  the  defendants  to  have  committed?  •(2)  Does  the  indictment 
charge  the  defendants  with  a  violation  of  section  41m  of  the  Penal 
Code  and  not  with  a  violation  of  section  41,  subd.  12,  of  that  Code? 
When  this  language  is  used,  reference  is  had  to  that  part  of  the  in- 
dictment purporting  to  describe  or  charge  the  crime — ^to  that  part,  in 
other  words,  which  makes  the  accusation  of  the  crime,  as  distinguish- 
ed from  those  parts  purporting  to  set  forth  the  act  constituting  the 
crime ;  that  is  to  say,  the  manner  or  means  of  its  alleged  commission. 
(3)  If  so,  do  the  acts  alleged  as  constituting  the  crime  come  within  the 
purview  of  section  41m  of  the  Penal  Code,  or  does  that  section  relate 
alone  to  general  or  special  elections  as  distinguished  from  primary  elec- 
tions? And  (4)  can  it  be  held  that  the  indictment  imperfectly,  yet 
sufficiently,  chains  a  violation  of  section  41,  subd.  12,  of  the  Penal 
Code? 

The  indictment  contains  two  counts.  Each  count  purports  to  charge 
a  crime.  Each  purports  to  state  the  acts  alleged  to  have  been  commit- 
ted by  the  defendants  and  alleged  to  constitute  the  crime.  To  know 
what  is  the  crime  with  which  the  defendants  are  charged  or  accused, 
recourse  must  be  had  to  the  words  of  accusation  as  contained  in  each 
count.  The  crime  of  which  the  defendants  are  charged  or  accused  is, 
in  other  words,  to  be  gathered  from  that  part  of  the  indictment  which 
purports  to  state  a  charge  or  accusation,  and  not  from  that  part  of 
the  indictment  which  purports  to  set  forth  the  acts  constituting  the 
crime  or  the  manner  in  whidi  it  is  alleged  to  have  been  committed. 
This  view  is  sustained  by  a  consideration  of  the  function  of  the  ac- 
cusation, as  distinguished  from  that  part  of  the  indictment  the  pur- 
pose  of  which  is  to  state  the  acts  constituting  the  crime.  The  former 
specifies  the  charges  (Code  Cr.  Proc.  §  276),  and  the  latter  the  manner 
of  the  commission  of  the  offense.  The  distinction  is  further  illustrated 
by  that  provision  of  section  279  of  the  Code  of  Criminal  Procedure 
which  makes  it  permissible  to  charge,  in  separate  rounts,  the  same 
crime  to  have  been  committed  in  a  different  manner  or  by  different 
means. 

The  crime  charged  is  not  one  having  a  name,  such  as  murder,  ar- ' 
son,  or  larceny.    It  is  one  which  is  necessarily  described  by  words 
following  more  or  less  closely  the  language  of  the  statute  defining  it. 
The  language  used  in  each  of  the  counts  in  the  indictment  to  ch^ge 
the  crime  is: 
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"The  grand  ivrj,**  etc.,  "ftccufle,"  etc,  "ot  tbe  ^inw  of  maUng  a  false  state* 
ment  of  the  result  of  tbe  canvass  of  ballots  cast  at  an  election,  irtille  [naming 

tbe  defendants]  were  inspectors  of  election." 

The  crime  as  thus  charged  is  that  defined  by  section  41m  of  the 
Penal  Code.  It  is  not  that  defined  by  section  41,  subd.  12,  of  that 
Code.  This  is  true  because  the  word  "election"  is  used,  and  not  "pri- 
mary election,"  and  because  fht  words  "election  inspectors,"  and  not 
"primary  election  inspectors,"  or  "primary  inspectors,"  are  used. 
The  word  "election,"  in  title  5  of  the  Penal  Code,  includes  general  and 
special  elections,  but  does  not  aj^ly  to  primary  elections.  See  Pen. 
Code,  §  41zzz.  The  word  having  a  statutory  definition,  that  meaning 
must  be  ascribed  to  it  in  the  indictment.  See  Code  Cr.  Proc.  §  282. 
The  misdemeanor  defined  by  section  41,  subd.  12,  of  the  Penal  Code, 
on  the  other  hand,  is  one  committed  exclusively  in  connection  with  a 
political  caucus  or  primary  election,  by  election  inspectors  acting  ex- 
clusively in  the  capacity  of  primary  election  inspectors,  or,  as  they  are 
sometimes  called,  "primary  inspectors." 

Section  41m  provides  that  an  inspector  of  an  election  who  inten- 
tionally makes  a  false  statement  of  the  result  of  a  canvass  of  the  bal- 
lots cast  thereat  is  guilty  of  a  felony.  Section  41,  subd.  12,  provides 
that  any  person,  being  an  election  inspector  or  primary  inspector,  who 
makes  any  false  statement  of  the  result  of  a  canvass  of  the  ballots 
cast  at  a  primary  election,  is  guilty  of  a  misdemeanor.  The  insertion 
of  the  word  "primary**  before  the  word  "election"  in  the  description 
of  the  crime  as  contained  in  the  indictment,  coupled  with  the  inser- 
tion of  the  word  "primary"  before  the  designation  of  the  office  alleged 
to  have  been  held  by  the  defendants,  would  have  made  the  crime 
charged  that  of  violating  section  41,  subd.  12,  of  the  Penal  Code. 
The  omission  of  that  word  makes  the  crime  charged,  as  stated,  that 
of  violating  section  41m  of  that  Code.  While  the  words  descriptive 
of  these  crimes  are  almost  identical,  the  crimes  themselves  are  so  dif- 
ferent that  they  are  practically  impossible  of  commission  at  the  same 
time  by  the  same  individuals. 

Section  275  of  the  Code  of  Criminal  Procedure  requires: 

"The  Indictment  must  contain  *  *  *  a  jdain  and  concise  statement  at 
the  act  constituting  tbe  crime." 

This  means  that  it  shall  state  in  a  plain  and  concise  way  the  manner 

in  which  it  is  alleged  that  the  crime  was  committed.  In  the  form  of 
indictment  set  forth  as  proper  by  section  276  of  the  Code  of  Criminal 
Procedure,  the  language  therein  used  as  introductory  to  the  statement 
required  by  section  275  reads  "committed  as  follows."  It  is  the  man- 
ner of  the  ccwnmission  of  the  crime  charged  in  the  indictment  which 
is  to  be  i^ainly  and  concisely  stated,  and  not  the  manner  in  which  some 
other  crime  has  been  committed.  In  other  words,  sections  276  and 
276,  read  together,  contemplate  that  there  shall  be  a  relation  between 
the  crime  charged  and  the  statement  of  the  acts  constituting  it.  By 
"the  acts  constituting  it'*  is  meant  a  statement  of  the  manner  in  which 
it  is  alleged  to  have  been  committed.  Neither  the  letter  nor  the  spirit 
of  the  statute  is  satisfied  by  an  indictment  which  charges  one  crime, 
and,  without  stating  the  acts  constituting  it,  by  which  is  meant  the 
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manner  of  its  commission,  sets  forth  acts  constituting  a  different 
crime,  and  such  acts  only. 

Turning,  now,  to  the  indictment,  we  find  that  the  statement  of  what 
was  alleged  to  have  been  done  by  the  defendants,  and  purporting  to 
be  a  statement  of  acts  done  by  diem  omstituting  the  crime  charged, 
or  the  manner  in  which  they  are  all^d  to  have  committed  the  cnme 
charged,  does  not  make  out  the  commission  of  that  crime,  for  the  rea- 
son that  it  does  not  appear  therefrom  that  they  committed  any  act  in 
connection  with  an  "election,"  as  that  word  is  used  in  the  statute,  or 
that  at  the  time  of  the  alleged  commission  of  the  crime  they  were 
acting  as  "election  inspectors,  as  distinguished  from  "primary  election 
inspectors,"  sometimes  called  "primary  inspectors."  The  duties  of  a 
primary  election  injector  are  performed  at  a  time  when  the  duties 
of  an  election  inspector  are  not  performed.  The  duties  of  an  election 
inspector  are  performed  at  a  time  when  those  of  a  primary  election 
inspector  are  not  performed.  A  primary  election  inspector  holds  an 
office  other  than  and  distinct  from  that  of  an  election  inspector.  He 
takes  a  separate  and  distinct  oath.  It  is  an  office  which  is  superimpos- 
ed upon  that  of  an  election  inspector.  See  form  of  oath  as  contained 
in  Jewett's  Election  Manual,  p.  226,  and  Laws  1899,  p.  983,  c.  473, 
§  6,  subd.  2. 

We  have,  therefore,  in  this  indictment  an  accusation  or  charge  of 
one  crime,  to  wit,  a  violation  of  section  41m  of  the  Penal  Code ;  and 
we  have  a  statement  of  acts  showing  another  crime,  to  wit,  a  viola- 
tion of  section  41,  subdivision  12,  of  that  Code,  without  any  accusa- 
tion by  the  grand  jury  of  a  violation  of  that  subdivision.  If  the  in- 
dictment charges  the  crime,  it  does  not  charge  any  act  constituting 
such  crime.  If  it  charges  acts  constituting  a  crime,  then  it  does  not 
charge  the  crime  which  such  acts  constitute.  In  principle,  it  is  the 
same  as  though  the  indictment  had  charged  the  crime  of  assault  in 
the  first  degree,  and  had  then  set  forth  acts  as  constituting  that  crime 
which,  in  fact,  were  acts  constituting  larceny,  and  larceny  alone. 
There  is  an  absence  of  conjunction  of  the  two  elements  required, 
namely,  a  charge  of  a  specific  crime  and  a  statement  of  acts  constitut- 
ing that  crime.  This  defect  in  the  indictment  is  not  purely  formal.  It 
is  substantial.  It  is  a  substantial  nonconformity  with  the  provisions 
of  sections  276  and  276  of  the  Code  of  Criminal  Procedure,  and  it  is 
a  nonconformity  prejudicial  to  the  defendants. 

One  of  the  grounds  upon  which  a  defendant  may  demur  to  an  in- 
dictment is  that  it  does  not  conform  substantially  to  the  requirements  of 
sections  275  and  276  of  the  Code  of  Criminal  Procedure,  when  this 
nonconformity  appears  upon  the  face  of  the  indictment.  Code  Cr. 
Proc.  §  323.  This  is  one  of  the  grounds  stated  in  the  defendants'  de- 
murrer. It  will  be  noted  that  the  conformity  required  is  substantial 
as  distinguished  from  literal  conformity.  Turning  to  sections  275 
and  276,  it  will  be  seen  that  the  lan^age  of  the  former  is  mandatory, 
while  tiiat  of  the  latter  is  permissive.  Hie  former  contains  no  re- 
quirement that  the  indictment  shall  contain  words  of  accusation  charg- 
ing a  defendant  with  the  commission  of  a  named  or  described  crime. 
It  is  the  second  subdivision  of  that  section  that  requires  that  it  shall 
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contain  a  plain  and  concise  statement  of  the  act  constituting  the  crime 
without  unnecessary  repetiti<Mi.  This,  as  we  have  seen,  means  the 
manner  of  the  commission  of  tiie  offense,  as  those  words  are  used  in 
section  279.  It  is  the  langu^  which  has  the  same  m^ing  as  the 
bracketed  wwds  "here  set  fortii  the  act  charged  as  an  offense/'  which 
words  immediately  precede  the  concluding  words  of  section  276.  Sec- 
tion 276,  in  giving  the  form  of  an  indictment,  after  the  words  "by 
this  indictment  accuse  A.  B.  of  the  crime  of,"  says  in  brackets,  ["Here 
insert  the  name  of  the  crime,  if  it  have  one,  such  as  treason,  murder, 
arson,  manslaughter,  or  the  like,  or  if  it  be  a  misdemeanor,  having  no 
general  name,  such  as  libel,  assault,  or  the  like,  insert  a  brief  descrip- 
tion of  it,  as  it  is  given  by  statute],  committed  as  follows,"  etc.,  and 
ends,  "Here  set  forth  the  act  charged  as  an.  offense." 

The  language  of  section  276  is  singular,  because  of  its  lack  of  man- 
datory character;  that  is,  it  does  not  say  that  an  indictment  must  be 
in  the  form  therein  stated.  It  merely  says,  on  the  contrary,  that  it 
"may  be  substantially,"  and  it  is,  therefore,  perhaps,  safe  to  say  that, 
but  for  the  provision  contained  in  section  321  of  the  Code  of  Crim- 
inal Procedure,  that  an  indictment  is  open  to  demurrer  if  it  does  not 
substantially  conform  to  section  276  of  that  Code  as  well  as  to  section 
270,  nonconformity  with  section  276  might  not  have  vitiated  an  in- 
dictment. What  is  substantial  conformity?  It  is  the  conformity 
which  exists  despite  a  lack  of  precision  in  the  indictment  as  to  the 
precise  time  when  the  crime  was  committed  (section  280) ;  despite  an 
erronepus  description  of  the  person  injured,  where  the  offense  in- 
volves private  injury,  if  the  act  is  identified  (section  281) ;  despite  the 
fact  that  the  statutory  words  defining  the  crime  are  not  strictly  pur- 
sued, where  words  conveying  the  same  meaning  are  used  (section  283). 
It  is  a  conformity  which  is  satisfied  if  the  indictment  complies  with 
sections  284,  285,  and  684  of  the  Code  of  Criminal  Procedure.  Sec- 
tion 284  provides  that  an  indictment  is  sufficient,  among  other  things, 
if  it  can  be  understood;  (6)  if  the  act  or  omission,  charged  as  the 
crime,  is  plainly  and  concisely  set  forth;  (7)  "if  the  act  or  omission, 
charged  as  the  crime,  is  stated  with  such  a  degree  of  certainty,  as  to 
enable  the  court  to  pronounce  judgment  upon  a  conviction,  according 
to  the  right  of  the  case."  Section  285  provides  that  "no  indictment  is 
insufficient  by  reason  of  an  imperfection  in  matter  of  form,  which  does 
not  tend  to  the  prejudice  of  the  substantial  rights  of  the  defendant" ; 
while  section  684  provides  that  any  departure  from  the  form  or  mode 
prescribed  by  the  Code  of  Criminal  Procedure  in  respect  to  any  plead- 
ing or  mistake  therein  does  not  render  it  invalid  unless  it  have  actually 
prejudiced  the  defendant,  or  tend  to  his  prejudice,  in  respect  to  a 
sulMtantial  right. 

An  indictment,  exclusive  of  its  formal  requisites,  is  divisible  into 
two  parts— the  accusation  and  the  specification ;  that  is  to  say,  what 
law  It  is  claimed  has  been  violated,  on  the  one  hand,  and  how  it  is 

claimed  that  it  has  been  violated,  on  the  other.  Comment  has  been 
made  upon  their  necessity,  their  distinction,  and  their  relation.  That 
the  views  expressed  are  in  conformity  with  those  enunciated  by  the 
Court  of  Appeals  is  apparent  from  a  consideration  of  the  language 
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used  by  Danfortti,  J.,  in  delivering  the  opinion  of  that  court  in  the 
case  of  People  v.  Dumar,  106  N.  Y.  502,  13  N.  E.  325.  The  point 
decided  in  that  case  was  that  the  proof  must  conform  to  the  pleading, 
and  that  evidence  tending  to  show  that  a  defendant  had  committed  a 
larceny  by  false  and  fraudulent  representations  would  not  support  a 
conviction  where  the  indictment  set  forth,  as  the  act  constituting  the 
larceny,  an  unlawful  and  felonious  statutory  taking  and  carrying  away. 
This  conclusion  was  arrived  at  by  an  argument  t»sed  upon  the  neces- 
sity of  setting  forth  in  an  indictment  both  the  crime  chained  and  the 
act  constituting  the  crime,  and  included  a  statement  of  the  statutory 
provisions  in  this  behalf  and  some  of  the  reasons  upon  which  they 
rested.  The  question  came  before  the  court  on  an  appeal  from  a  judg- 
ment of  conviction,  and  was  raised  by  an  exception  to  a  denial  on  the 
trial  of  the  defendant's  motion  for  his  discharge  because  of  such  vari- 
ance between  the  indictment  and  the  proof.  While  the  case  does  not 
decide  that  an  indictment  must  charge  a  crime,  and  that  the  acts  set 
forth  as  constituting  the  crime  must  constitute  the  identical  crime 
charged,  the  following  remarks  by  Judge  Danforth,  at  pages  609,  510, 
and  511  of  106  N.  Y.,  pages  327  and  328  of  13  N.  E.,  are  instructive 
as  indicating  his  views  upon  those  poiilts : 

'^at  statute  [referring  to  the  Code  of  Criminal  Procedare]  abollsbee  all 
the  forma  of  pleading  before  existing  In  criminal  actions  and  enacts  that  the 
forme  of  pleading  and  the  rules  by  which  their  sufflclency  shall  be  determin- 
ed are  those  prescribed  therein  (section  273).  It  declares  that  on  the  part  of 
the  people  the  flrat  pleading  is  tiie  Indictment  (section  274),  and  d^nea  thla 
pleading  as  an  accusation  In  writing  charging  a  person  with  a  crime  Xsectlon 
254).  It  must  contain  a  plain  and  concise  statement  of  the  act  constituting 
the  crlm^  without  unnecessary  repetition  (section  275).  The  Indictment  there- 
fore, mnst  cliarge  the  crime,  and  It  must  also  state  the  act  constltating  the 
crime.  The  omission  of  either  of  these  things  would  necessarily  be  fatal  to 
the  Indictment  If  there  was  no  accusation  of'  a  crime,  the  paper,  however 
formal  in  other  respects,  would  not  be  an  indictment  and  bo  there  would  be 
no  criminal  action.  If  It  contained  no  statement  of  the  act  constituting  the 
crime,  there  would  be  no  descrlirtlon  of  the  offense,  and  neither  an  acquittal 
nor  a  conviction  would  enable  the  defendant  to  withstand  a  furthn  prosecu- 
tion for  the  same  crime.  *  *  *  It  provides  In  one  sentence  for  a  statement 
of  the  name  of  the  crime  as  murder,  larceny,  etc.,  whereof  the  grand  jury  ac- 
cuses the  defendant,  or,  if  It  be  a  misdemeanor  having  no  general  name,  such 
as  libel,  assault  etc.,  requires  an  insertion  of  a  brief  description  of  It  as  giv- 
en by  statute,  and  then  adds,  'Here  set  forth  the  act  charged  as  an  oCTenae.* 
It  provides,  also,  that  *the  Indictment  must  charge  but  one  crime,  and  In  one 
form,  except  where  It  may  be  committed  by  different  means'  (section  278),  In 
which  case  the  crime  may  be  charged  In  separate  counts  to  have  been  com- 
mitted by  different  means  (section  279).  We  see,  therefore,  that  the  Indictment 
mnst  name  the  crime  and  state  the  act  constituting  It  The  accused  could  not 
faU  to  understand,  from  the  Indictment,  that  he  was  charged  with  the  crime 
of  grand  larceny.  In  that  respect  the  Code  was  complied  with.  It  stated,  al- 
so, a  particular  act  as  constituting  the  crime.  In  that  respect  also,  the  Code 
was  compiled  with.  The  difficulty  Is  that  the  act  stated  was  not  proven,  and 
that  the  act  proven  was  not  itated." 

This  language  was  used  in  1887,  two  years  after  the  language  used 
by  Bradley,  J.,  in  delivering  the  opinion  of  the  General  Term  of  the 
Supreme  Court  in  the  case  of  People  v.  Sullivan,  4  N.  Y.  Cr.  R.  193. 
If  the  language  of  Bradley,  J.,  in  that  case  is  to  be  considered  as  neces- 
sarily opposed  to  that  used  in  the  Dumar  Case,  it  must  be  considered 
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as  disai^roved  by  the  later  authority  emanating  from  the  higher  ^ur^. 
A  careful  consideration,  however,  of  the  Sullivan  Case  leads  to  the 
conclusion  that  it  is  perhaps  not  necessarily  in  conflict  with  the  views 
expressed  in  the  Dumar  Case.  In  the  Sullivan  Case  the  indictment 
charg;ed  in  its  formal  words  of  accusation  the  crime  of  assault  in  the 
second  degree.  It  then  purported  to  set  forth  acts  which  made  out 
the  crime  of  assault  in  the  first  degree.  The  jury,  upon  evidence  suf- 
ficient to  warrant  a  conviction  of  the  crime  of  assault  in  the  second 
degree,  convicted  the  defendant  of  that  crime.  Broadly  speaking,  as- 
sault in  all  its  degrees  may  be  considered  one  crime,  to  wit,  a  crime 
having  different  degrees;  so  that,  indeed,  under  an  express  statutory 
provision  (Pen.  Code,  §  10),  a  jury  convicting  a  defendant  of  assault 
would  be  required  to  find  the  degree  of  that  crime  of  which  he  was 
guilty.  That  section  provides : 

"Whenever  a  crime  Is  distlngnislied  Into  degrees,  the  ivory,  it  they  cooTlct 
the  prisoner,  must  find  the  degree  of  the  crime  of  which  he  1b  guilty." 

The  language  of  this  section  imports  that  a  crime — that  is  to  say, 
one  and  the  same  crime — may  be  distinguishable  into  degrees.  Fur- 
thermore, section  390  of  the  Code  of  Criminal  Procedure  provides  that 
a  jury  which  is  satisfied  from  the  evidence  that  a  defendant  has  com- 
mitted a  crime,  but  entertains  a  reasonable  doubt  as  to  the  degree  in 
which  he  has  committed  it,  must  find  him  guilty  in  the  lowest  degree. 
Hiis  section,  likewise,  impliedly  treats,  for  certain  purposes,  the  vari- 
ous degrees  of  a  crime  as  constituting  in  the  aggregate  one  crime. 
Again,  in  the  Sullivan  Case,  the  fault  in  the  statement  of  facts  was 
the  fault  of  surplusag^e ;  and  the  principle  applies  that  surplusage  does 
not  vitiate.  From  what  has  been  said  the  conclusion  is  therefore 
reached  that  the  indictment  cannot  be  held  good,  because  it  charges  the 
defendants  with  a  violation  of  section  41m  of  the  Penal  Code,  and 
states  acts  showing  a  violation  of  section  41,  subd.  13,  of  that  Code 
al(Mie. 

Was  the  signature  of  the  district  attorney  necessary  upon  the  in- 
dictment? A  proper  construction  of  section  57  of  the  executive  law 
(Laws  1892,  p.  1691,  c.  683,  as  amended  by  Laws  1900,  p.  1583,  c. 
737)  divides  that  section  into  three  parts.  The  first  makes  it  the  duty 
of  an  Attorney  General  to  act  in  election  cases  in  any  county  where  the 
Governor  advises  the  Attorney  General  that  he  (the  Governor)  doubts 
whether  the  law  relating  to  crimes  against  the  elective  franchise  is 
being  properly  enforced.  The  second  provides  what  the  Attorney  Gen- 
eral shall  in  such  event  require  from  the  district  attorney  of  the  coun- 
ty, and  what  in  such  event  he  may  require  from  the  state  superintend- 
ent of  elections  in  any  county  within  the  metropolitan  election  district. 
The  third  part  of  the  section  makes  it  mandatory  upon  the  Attorney 
General  to  assign  one  or  more  deputies  to  act  as  counsel  for  the  state 
superintendent  of  elections,  and  to  take  charge  of  prosecutions  aris- 
ing in  any  county  included  in  the  metropolitan  election  district,  as 
described  in  chapter  676,  p.  1612,  of  the  Laws  of  1898,  under  said 
chapter  and  under  title  6  of  the  Penal  Code.  It  provides  that  such 
deputy  shall  represent  the  people  of  the  state  in  all  such  prosecutions 
before  all  magistrates  and  in  all  courts  and  before  any  grand  jury 
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cognizant  thereof.  Under  this  last  clause  the  Attorney  General  acts 
for  the  state  superintendent  of  elections,  without  the  necessity  for  com- 
munication or  direction  from  the  Governor,  his  action  being  in  no 
sense  dependent  upon  any  imperfect  enforcement  by  the  district  at- 
torney of  the  law  relating  to  crimes  against  the  elective  frandiise; 
and  he  acts  by  virtue  of  his  office  in  all  matters  relative  to  crimes  un- 
der titie  6  of  the  Penal  Code,  which  includes  crimes  in  connecticm  with 
primary  elections,  as  well  as  in  connection  with  gen«al  or  special  elec- 
tions. 

If  the  right  of  the  Attorney  General  to  act  in  the  case  at  bar  did 
in  fact  depend  upon  the  existence  of  a  precedent  condition,  to  wit,  an 
opinion  entertained  by  the  Governor  that  crimes  against  the  elective 
franchise  were  not  being  properly  prosecuted  in  New  Yoric  county, 
and  upon  a  ^msequent  re4;[uest  upon  him  by  the  Governor,  pursuant 
to  section  67  of  the  executive  law,  it  was  in  no  sense  requisite  to  set 
forth  in  the  indictment  the  existence  of  this  condition  precedent,  for 
it  formed  no  part  of  that  which  had  to  appear  to  the  grand  jury  before 
they  could  find  the  indictment,  and  so  no  part  of  that  whidi  it  would 
be  necessary  for  the  prosecutiwi  to  prove  upon  a  trial  to  warrant  a 
conviction.  The  people  complain,  and  whether  or  not  the  Attorney 
General  has  authority  to  represent  them  is  immaterial,  as  respects  the 
sufficiency  of  the  indictment,  when  the  indictment  is  once  found  by  a 
competent  grand  jury.  The  authority  of  the  Attorney  General  fonas 
no  part  of  the  people's  cause  of  action  as  set  forth  in  the  indictment, 
and  not  only  is  it  unnecessary  for  an  indictment  to  set  forth  anything 
in  this  regard,  but  it  would  be  manifestly  improper  for  it  to  do  so. 
The  illustrations  given  in  the  defendants'  brief  of  cases,  where  the 
right  or  authority  must  be  set  forth,  are  all  instances  where  the  party 
plaintiff  had  to  allege  his  right  or  authority  to  sue.  As  stated,  the 
people  in  a  criminal  action  are  the  plaintiffs,  and  all  that  an  indictment 
is  is  their  bill  of  complaint  against  a  defendant.  The  indictment,  being 
a  pleading,  its  function  is  to  set  forth  the  people's  cause  of  action 
against  the  defendant,  and,  barring  its  formal  parts,  it  should  set  forth 
nothing  else.  Hiis  is  in  accord  with  both  the  spirit  and  the  letter 
of  sections  276  and  276  of  the  Code  of  Criminal  Procedure. 

A  different  question  would  be  presented  on  a  motion  to  dismiss 
because  of  the  presence  in  the  grand  jury  room  of  a  person  not  au- 
thorized by  law  to  be  there;  and  if  in  a  given  case  on  such  a  motion 
it  were  cwitended  that  a  representative  of  the  Attorney  General  was 
there  without  right,  the  court  in  its  discretion  might  require  him  to 
make  proof  of  the  extrinsic  facts  conferring  upon  him  authority  to  be 
present.  On  a  motion  to  dismiss  an  indictment  because  of  the  pres- 
ence in  the  grand  jury  room  of  a  person  not  authorized  by  law  to  be 
there,  the  broad  question  would  be  presented  as  to  whether,  under  any 
circumstances,  violations  of  the  primary  election  law  can  be  presented 
to  a  grand  jury  by  the  Attorney  General,  and,  if  so,  whether  such  cir- 
cumstances had  been  made  to  appear  to  exist  in  the  case  before  the 
court.  On  the  trial  of  a  demurrer,  on  the  other  hand,  only  ques- 
tions of  pleading  are  presented ;  and  the  broad  question  of  the  rights 
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-of  the  Attorney  General  in  connection  with  allied  violations  of  the 
primary  election  law  is  not  presented. 

This  question,  therefore,  on  this  demurrer,  comes  at  best  only  in- 
■cidentally  before  the  court.  There  is  no  statutory  requirement  that 
an  indictment  shall  be  signed  by  the  Attorney  General.  Hi5  signature 
upon  it,  in  a  case  where  it  is  proper  for  him  to  act,  is  appropriate,  and 
serves  a  useful  purpose,  namely,  the  purpose  of  apprising  a  defend- 
ant into  whose  hands  his  prosecution  is  intrusted  and  upon  whom  he 
may  serve  such  legal  papers  as  he  may  find  occasion  to  serve  as  in- 
-cidental  to  the  criminal  action  against  him.  In  any  event,  in  view  of 
the  alienee  of  any  statutory  requirement  for  such  signature,  all  that 
can  be  said  of  its  presence  is  that  it  is  surplusage  which  does  not 
vitiate.  If  a  defect,  it  is  merely  one  of  form,  not  prejudicing  the 
-defendant.  Code  Cr.  Proc.  §§  286,  684.  In  cases  concededly  properly 
presented  to  a  grand  jury  by  the  Attorney  General,  the  signature  of 
the  district  attorney  is  customarily  omitted.  No  such  case  has  been 
found  in  which  the  sufficiency  of  thf  indictment  has  been  successfully 
assailed  because  of.  such  omission.  The  question  as  to  whetfier  the 
matters  embraced  in  this  indictment  should  have  been  presented  to  the 
grand  jury  by  the  district  attorney,  and  not  by  the  Attorney  General, 
■cannot  be  raised  by  demurrer.  So  far  as  the  indictment  considered  as 
a  pleading  attacked  by  demurrer  is  con^med,  the  signature  and  of- 
ficial title  upon  it  of  tiie  Attorney  General  can  be  considered  as  sur- 
plusage;  and  the  question  then  beccxnes,  as  first  stated,  whether  the 
indictment,  lacking  as  it  does  &e  signature  of  the  district  attorney, 
is  fatally  defective. 

Section  276  of  the  Code  of  Criminal  Procedure  provides  that  an 
indictment  "should  be  signed  by  the  district  attorney."  These  words 
were  inserted  by  amendment  in  1882.  Laws  1882,  p.  489,  c.  360. 
Before  that  there  was  no  such  statutory  requirement.  This  language 
is  broad  enough  to  make  it  alike  applicable  to  instances,  on  the  one 
hand,  in  which  the  Attorney  General,  personally  or  by  deputy,  ap- 
pears before  the  grand  jury,  and  the  prosecution  of  which  is  devolved 
upon  him  either  by  executive  communication  or  mediately  by  statutory 
requirement,  and  which,  therefore,  are  not  to  be  prosecuted  by  a  dis- 
trict attorney,  as  well  as  to  cases,  on  the  other  hand,  to  be  prosecuted 
by  the  district  attorney.  It  will  be  noticed  that,  while  the  language  is 
broad,  it  is  not  mandatory.  The  word  "should"  is  used,  and  not 
^'must"  or  "shall."  Section  284  of  the  Code  of  Criminal  Procedure, 
moreover,  provides  when  an  indictment  is  sufiiicient.  It  enacts  that  it 
is  sufiicient  when  certain  enimierated  things  can  be  understood  from  it. 
These  enumerated  things  do  not  include  the  name  of  the  district  at- 
torney by  whom  it  was  drawn,  .or  by  whom  the  action  was  initiated, 
and  by  whom  it  is  to  be  prosecuted.  In  the  light  of  the  fact  that  sec- 
tion 276  of  the  Code  of  Criminal  Procedure,  in  which  this  require- 
ment is  contained,  does  not  use  respecting  it  a  mandatory  word,  and, 
moreover,  only  requires  "substantial"  conformity  to  the  form  of  in- 
dictment therein  set  forth;  and  in  the  light  of  the  provision  of  sec- 
tion 684,  Code  of  Criminal  Procedure,  that  neither  a  departure  from 
the  form  or  mode  prescribed  by  the  Code,  in  respect  to  any  pleading. 
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etc.,  nor  an  error  or  mistake  therein,  renders  it  invalid,  unless  it  have 
actually  prejudiced  a  defendant  or  tend  to  his  prejudice  in  respect  to 
a  substantial  ri^t,  the  omission  of  the  district  attorney's  name  from 
the  indictment  in  the  case  at  bar,  if  a  defect,  is  not  one  of  stKh  a 
character  as  would  justify  the  allowance  of  this  demurrer.  Doubtless 
the  purpose  of  the  statute  in  prescribing  that  the  district  attorney's 
name  "should"  be  upon  an  indictment  was  mainly  to  inform  a  defend- 
ant of  the  name  and  office  address  of  the  officer  by  whom  he  would 
be  prosecuted,  and  therefore  upon  whom  and  where  he  should  serve 
such  papers  as,  in  the  course  of  the  criminal  acticm  against  him,  it 
mipht  become  requisite  or  desirable  for  him  to  serve.  So  far  as  tiie 
rights  of  a  defendant  in  a  criminal  action  are  concerned,  the  presence 
upon  an  indictment  of  a  district  attorney's  name  is  required  for  sub- 
stantially the  same  reascms  that  the  name  and  address  of  the  plaintiif's 
attorney  are  required  upon  a  complaint.  Where,  therefore,  a  given 
criminal  action  is  properly  prosecuted  by  the  Attorney  General,  and 
not  by  the  district  attorney,  the  presence  of  the  latter's  name  upon 
the  indictment,  if  not  actually  misleading,  serves  no  useful  purpose; 
and  these  c<nisiderations  are  to  be  borne  in  mind'  in  the  case  at  bar. 

Further,  it  is  to  be  remembered  that  an  indictment  is  found  by  a 
grand  jury.  This  is  a  body  constituted  by  law,  with  defined  duties 
and  prescribed  powers.  The  manner,  even,  in  which  it  shall  perform 
such  duties  and  exercise  such  powers,  is  in  large  measure  a  matter 
of  statutory  regulation.  As  an  outward  and  visible  sign  that  an  in- 
dictment has  in  fact  been  found  by  a  grand  jury,  the  paper  purport- 
ing to  be  an  indictment  must  bear  the  signature  of  the  foreman  of 
the  grand  jury.  Code  Cr.  Proc.  §  268.  Tne  district  attorney,  in  con- 
junction with  the  judges  of  the  court,  are  the  legal  advisers  of  the 
grand  jury.  If  the  grand  jury  seek  legal  advice,  they  mtjst  seek  it 
from  one  or  the  other  or  both.  They  are,  however,  not  compellable  to 
seek  such  advice  from  the  district  attorney.  They  customarily  and 
properly  seek  it  from  him.  So,  customarily  and  properly,  in  all  cases 
which  it  will  become  his  duty  to  prosecute,  thev  request  him  to  draw 
indictments  embodying  in  legal  form  the  accusations  or  charges  against 
individuals  of  crime.  The  wisdom  and  propriety  of  this  course,  ex- 
cept under  extraordinary  circumstances,  are  manifest.  It  ordinarily 
insures  that  the  indictment  will  be  drawn,  not  merely  in  proper  and 
legal  form,  but  in  such  form  as,  according  to  the  judgment  of  the 
one  charged  with  the  duty  of  prosecuting  the  defendant  therein  named, 
will  result  in  the  least  likelihood  of  a  miscarriage  of  justice.  The 
power,  however,  of  a  grand  jury  to  indict  is  not  dependent  upon  the 
consent  of  the  district  attorney;  and  they  are  not,  as  matter  of  law, 
compellable  to  have  the  indictments  which  they  file  drawn  by  the  dis- 
trict attorney  or  by  any  person  other  than  themselves.  The  constraint 
of  secrecy  which  is  upon  them  would  doubtless  prevent  the  employ- 
ment for  this  purpose  of  any  outside  unofficial  s^ency.  These  con- 
siderations, therefore,  reinforce  the  conclusion  that  the  omission  of  the 
signature  of  the  district  attorney  of  New  York  county  to  the  indict- 
ment in  the  case  at  bar,  if  a  defect,  is  not  such  a  noncompliance  with 
the  provisions  of  section  276  of  the  Code  of  Criminal  Procedure  as 
will  sustain  the  demurrer  upon  that  alleged  ground  in  this  case. 
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The  conclusion  is  therefore  reached  that  the  second  alleged  ground 
of  demurrer,  to  wit,  that  the  indictment  does  not  conform  substan- 
tially to  the  requirements  of  sections  276  and  276,  is  well  taken,  be- 
cause the  acts  set  forth  as  constituting  the  crime  do  not  make  out 
the  crime  as  charged,  but  that  the  objection  to  the  indictment  that 
it  does  not  contain  the  signature  of  the  district  attorney  is  not  well 
founded. 

It  is  sufficient  to  say,  respecting  the  remaining  alleged  ground  of 
demurrer,  to  wit,  that  more  than  one  crime  is  charged  in  the  indict- 
ment within  the  meaning  of  sections  278  and  279,  that  the  conclusion 
is  reached  that  this  is  not  so.  Seemingly  but  one  crime  is  charged,  to 
wit,  a  violation  of  section  41m  of  the  Penal  Code.  If,  however,  the 
contention  of  the  Attorney  General  is  correct,  to  the  effect  ^t  the 
indictment  was  intended  to  plead  two  separate  crimes,  one  in  its  first 
count  under  section  41m  of  the  Penal  Code,  and  the  other  in  its  sec- 
ond count  under  section  41,  subd.  12,  of  that  Code,  then  the  demurrer 
upon  the  last-mentioned  ground  is  well  taken,  for  the  reason  that 
such  two  crimes,  if  so  pleaded,  may  not  be  united  in  one  indictment. 
It  is  only  where  the  identical  acts  complained  of  may  constitute  dif- 
ferent crimes  that  such  crimes  may  be  charged  in  separate  counts  in 
one  and  the  same  indictment.  In  the  case  at  bar  the  acts  complained 
of  cannot  constitute  a  crime  under  section  41m  of  the  Penal  Code, 
for  that  section  does  not  relate  to  primary  elections,  but  does  relate 
to  general  and  special  elections  only. 

The  defendants'  demurrer  is  allowed. 

Demurrer  allowed. 


1.  Wills— Pbobate  of  Will— Formal  Proof— Diraon 

Where  there  Is  a  fatal  defect  on  the  face  of  a  wOl,  the  Borrogate  may 

reject  It  at  once,  without  taking  formal  prot>f. 

2.  SAMB— E^XECUTION— SiGNATUBE. 

The  first  page  of  a  will  contained  certain  printed  matter,  a  written 
IMtragrapb,  the  signature,  attestation  clause,  and  the  names  of  the  sub- 
scribing witnesses.  The  second  page  was  blank,  but  the  third  was  fully 
written ;  the  writing  continuing  for  half  of  the  fourth  page  and  ending 
abruptly,  without  any  signature  satwcribed.  Held,  that  the  will  was 
fatally  detective,  because  not  sabscrlbed  at  the  end  thereof,  as  required 
by  statutfc 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  to],  49,  Wills,  S8  2G7-2inS.] 

Application  for  the  probate  of  the  will  of  Martha  M.  Diehl,  de- 
ceased, to  which  a  special  guardian  filed  objections.  Sustained. 

H.  C.  Kudlich,  for  Robert  Schmitt 
John  Conville,  for  Martha  Meyer. 
Hiram  M.  Kirk,  special  guardian. 

BECKETT,  S.  It  was  held  in  the  case  of  Hewitt  v.  Hewitt,  5  Red. 
Sur.  271,  that  where  there  is  a  fatal,  defect  in  a  will,  which  appears 
clearly  upon  its  face,  whidi  cannot  be  cured  by  averment  or  proof, 
the  surrc^te  is  not  required  to  enter  upon  formal  proof  of  the  in- 
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stniment,  but  may  reject  it  at  once.  The  .  paper  here  propounded 
appears  to  have  been  written  upon  a  printed  blank,  beine  "John  Pol- 
hemus'  Printing  Company  Blank  No.  935,  A  Will."  Upon  the  first 
page  thereof  there  is  certain  printed  matter,  and  a  paragraph  in  writ- 
ing, and  the  signature  "Martha  M.  Diehl/'  following  which  there  is  an 
attestation  clause  and  what  purports  to  be  the  signatures  of  M<xitiE 

kSchwartze  and  Mrs.  Annie  Schwartze  as  subscribing  witnesses, 
e  second  page  of  the  paper  is  entirely  blank,  but  the  uiird  p^e  is 
fully  written,  and  sets  forth  a  part  of  -  paragraph  second  (the  first 
part  thereof  being  on  the  first  page),  all  of  paragraphs  third,  fourth, 
fifth,  sixth,  and  a  part  of  paragraph  seventh.  Upon  the  fourth  page 
the  body  writing  continues  for  half  a  page,  ending  abruptly,  without 
any  signature  subscribed.  The  body  writing  throughout  the  entire 
instrument  appears  to  be  in  the  same  hand.  Our  statute  requires  that 
a  will  must  be  subscribed  at  tlie  end.  This  paper  does  not  ccMnply  with 
the  requirements  of  the  statute,  and  so  appears  from  the  face  thereof, 
and  I  will  reject  it.  Matter  of  Andrews,  162  N.  Y.  1,  66  N.  E.  689, 
48  L.  R.  A.  662,  76  Am.  St.  Rep.  294. 

Special  guardian's  objections  sustained.  Submit  decree  and  de- 
cision on  notice. 


(90  MlK.  R«p.  81.) 

In  re  GARTLAND'S  WILL. 

(Surrogate's  Ck>iirt,  New  To^  Connty.   Jane,  1908.) 

VfiLLft— Revocation— Altebahoh  bt  Thibd  Peebov. 

On  the  face  of  a  paper  offered  for  probate  as  a  last  will,  after  the 
■nbscrlptloii  of  the  alleged  testatrix,  were  words  Importing  legates  to 
two  persons.  Following  these  words  were  the  date  and  Blgnatures  of 
die  BubBGrlblng  witnesses.  There  was  no  attestation  clause,  and  a  blank 
space  was  left  between  the  sabscrlptlon  and  slgnatores  d  the  witnesses. 
Eeld  that,  where  It  appears  that  the  words  beatowlng  legacies  were  writ- 
ten In  by  the  residuary  legatee  after  the  execution  of  the  will  and  when 
testatrix  was  not  present,  the  will  would  be  admitted  to  probate. 

In  the  matter  of  the  will  of  Sarah  Gartland.  Objections  to  pro- 
bate  overruled,  and  will  admitted  to  probate. 

Charles  Fox,  for  proponent. 
William  H.  X^ughran,  for  contestant 
Edward  R.  Findi,  special  guardian. 

BECKETT,  S.  Objections  were  filed  by  the  only  next  of  kin,  a 
cousin,  Susan  Cosgrove,  alleging  that  the  paper  was  not  executed 
pursuant  to  the  requirements  of  the  statute  and  that  the  decedent 
did  not  have  testamentary  capacity.  There  was  no  allegation  by  any 
person  of  the  exercise  of  undue  influence.  Upon  the  face  of  the  paper 
it  might  fairly  appear  that  the  same  was  fatally  defective,  because, 
after  the  subscription,  "Sarah  Gartland,"  appear  the  following  words: 
"To  Mary  Cosgrove  $200.  To  Dennis  Phalen  100."  Following  these 
words  and  ^fures  are  the  date  and  the  signatures  of  the  subscritni^ 
witnesses.  There  was  no  attestation  clause,  and  a  considerable  blank 
space  was  left  between  the  subscription  and  the  signatures  of  the 
witnesses. 
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The  contestant  was  amply  justified  in  filing  objections  from  the 
face  of  the  paper,  I  have  had  occasion  to  examine  the  cases  which 
the  ccmtestant  now  cites  in  connection  with  Matter  of  Will  of  Martha 
M.  Diehl  (Sur.)  112  N.  Y.  Supp.  717,  which  paper  was  rejected  be- 
cause it  was  not  subscribed  at  the  end.  But  in  the  present  proceed- 
ing both  of  the  subscribing  witnesses  and  adso  Alexander  V.  Fraser, 
the  proponent  and  residuary  legatee  (who  testified  without  objec- 
tion), all  say  that  these  additi(»is  in  the  nature  of  legacies  below  the 
subscription  were  not  inserted  at  the  time  of  the  execution  of  the 
paper,  and  that  the  paper  was  then  blank  where  they  now  appear ;  and 
Alexander  V.  Fraser  also  testifies  that  the  paper  was  taken  away  by 
him,  and  s<xne  days  thereafter  he  himself,  of  his  own  motion,  and  not 
in  die  presence  of  the  testatrix,  injected  the  words,  "To  Mary  Cos- 
grove  $200.  To  Dennis  Phalen,  100" ;  that  he  did  this  either  at  his 
own  residence  or  at  his  office,  and  after  so  adding  the  words  he  put 
the  propounded  paper  in  his  safe,  where  it  remained  until  after  the 
decedent's  death.  He  is  not  a  lawyer.  The  decedent  had  been  a  serv- 
ant in  his  family  for  many  years,  and  he  had  looked  after  and  cared 
for  her.  This  testimony  is  in  no  way  controverted.  In  this  matter 
decedent  did  actually  subscribe  at  the  end  of  her  will.  The  words  so 
added  shotdd  in  no  way  invalidate  the  proper  execution  of  the  instru- 
ment Otherwise,  any  words  which  might  be  written  in  by  any  person 
who  was  a  stranger  to  the  execution  and  who  thereafter  succeeded  in 
obtaining  possession  of  the  paper  would  invalidate  it  Certainly  this 
is  not  the  meaning  of  the  statute.  Matter  of  Jacobson,  6  Dem.  Sur. 
298.  Therefore  it  seems  that  the  cases  cited  by  the  contestant  do  not 
apply  here,  in  view  of  the  facts  now  brought  out. 

In  other  respects  the  testimony  satisfies  me  that  the  propounded 
paper  was  properly  executed,  and  that  the  decedent  was  of  sound  mind 
and  competent  to  make  a  will,  and  I  will  therefore  admit  it  to  pro- 
bate. Settle  decree  and  dedsion  on  notice;  a>sts  to  proponent  and 
special  guardian  to  be  paid  out  of  the  funds  of  tiie  estate. 
•  Decreed  accordingly. 


(00  M10C.  Rep.  88.) 

In  n  OABTLUnys  WIUi. 
(Snrrosate's  Ooart,  New  York  County.  May  6,  1906.) 

TatiX— KxpiBiKEiTTs  nr  Coubt. 

After  a  paper  had  been  propotmded  as  a  last  wUI,  permiBHlon  to  apply 
a  chemical  test  In  open  court  to  determine  the  quality  and  comp(»ltioD 
of  Ink,  withoat  preliminary  preparations  for  eafe^arding  the  present 
actual  condition  of  the  paper  ottereA,  will  not  be  granted. 
[Ed.  Not&— For  cases  In  point  ne  Cent  Dig.  toL  46,  Trial,  I  76.] 

In  the  matter  of  the  will  of  Sarah  Gartland.  On  order,  after  ad- 
mitting will  to  probate,  to  show  cause  why  the  case  should  not  be 
opened.  Motion  denied. 

Charles  Fox,  for  proponent. 
William  H.  Ix)ughran,  for  contestant 
Edward  R.  Finch,  special  guardian. 


Digitized  by 


720 


113  NRW  TOBK  8UPPLBUENT 
ud  1«  N*w  Tork  State  R«port*r 


(Sur.  Ct 


BECKETT,  S.  This  will  contest  was  tried,  closed,  and  a  memoran- 
dum in  favor  of  probating  the  will  filed  May  6,  1908.  Thereafter 
the  contestant  obtained  an  order  to  show  cause,  alleging  newly  dis- 
90vered  evidence,  why  the  case  should  not  be  opened,  and,  after  argu- 
ment, contestant's  motion  was  granted.  The  contestant  simply  in- 
troduced by  way  of  newly  discovered  evidence  the  opinion  of  an  ex- 
pert in  handwriting,  and  in  that  connection  makes  a  motion  during 
the  trial,  while  the  expert  is  upon  the  witness  stand,  for  permission 
to  have  a  chemical  test  applied  in  open  court  to  certain  writings  up- 
on the  face  of  the  propounded  paper,  to  test  the  quality,  chemical 
composition,  etc.,  of  the  ink. 

It  is  true  that  a  surrogate  of  this  county  has  heretofore  permitted 
chemical  tests  to  be  applied  to  propounded  papers.  An  order  was 
obtained  for  such  purpose  before  trial  in  Matter  of  the  Will  of  Thomas 
J.  Monroe  (Sur.)  6  N.  Y.  Supp.  652.  But  an  examination  of  that 
order  will  show  how  carefully  the  test  was  limited,  and  no  appeal  was 
taken  from  that  order.  I  have  before  me  another  decision  of  Sur- 
rogate Ransom  (Matter  of  Wait  [Sur.]  1  N.  Y.  Supp.  784)  where  it 
would  appear  that  the  expert  applied  a  chemical  test  in  court.  Hie 
opinion  fails  to  disclose  that  any  opposition  was  made  to  the  applica- 
tion of  such  test.  In  this  matter  the  attorney  for  the  proponent  and 
the  special  guardian  both  oppose  contestant's  motion.  No  photc^aph  of 
the  propounded  paper  has  been  taken,  and  I  do  not  think  the  ctMitest- 
ant  can  properly  ask  for  this  test,  at  least  in  the  midst  of  tiie  trial 
and  without  some  preliminary  preparation  for  safeguarding  the  pres- 
ent actual  condition  of  the  propounded  paper.  I  am  fully  conscious  of 
the  skill  and  care  that  this  e3q>ert  (Mr.  Carvalho)  would  exercise  in 
making  such  a  test.  I  know  that  he  has  frequently  applied  chemical 
tests  to  writings  in  open  court.  He  was  the  expert  in  both  of  the 
cases  referred  to  above,  and  he  has,  I  believe,  recently  made  a  chemical 
test  in  open  court  in  a  case  before  one  of  the  Vice  Chancellors  in  the 
state  of  New  Jersey.  Nevertheless,  I  have  a  very  strong  feeling  of 
doubt  as  to  the  propriety  of  subjecting  a  will  to  chemical  tests.  The 
very  paper  itself,  unchanged,  in  its  exact  orip^inal  form  and  character, 
is  often  of  the  highest  importance  to  the  parties  in  interest  in  litigation 
subsequent  to  the  original  probate.  To  take  anything  from  or  add 
anything  or  subject  in  any  particular  the  propotmded  paper  to  a  change 
at  its  first  trial,  the  time  of  original  probate,  I  regard  as  a  dangerous 
practice.   I  will  deny  the  motion. 

In  view  of  my  denial  of  the  motion  to  permit  a  chemical  test  dur- 
ing the  trial,  I  will  adhere  to  my  decision  to  admit  the  propounded 
paper  to  probate,  which  decision  was  given  in  this  matter  on  May  6, 
1908  (112  N.  Y.  Supp.  718).  Weber  v.  Third  Ave.  R.  R.  Co..  1»  App. 
Div.  512.  42  N.  Y.  Supp.  789 ;  Green  v.  Benham,  57  App.  Div.  10, 
68  N.  Y,  Supp.  248;  Matter  of  Kearney,  69  App.  Div.  481,  74  N. 
Y.  Supp.  1045.  Sutmiit  order  vacating  stay  and  decree  and  decision 
on  notice. 

Decreed  accordingly. 
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BANKEBS'  MONET  ORDER  ASS'N  T.  NACHOD  et  Ol. 
(Snprune  Court,  Appellnte  Division,  First  Department   October  28,  1908.) 

1.  COBPOBATIONS       '^5*)  —  OtTICERS  AND  A«1ITB  —  ESTOFPKL  TO  DiNT  A.V- 


Where  stockholders  had  full  knowledge  of  the  bii^ess  relations  exist- 
ing between  the  corporation  and  the  Brm  of  which  a  person  stiected  as 
director  and  as  president  and  ex  (^clo  chairman  of  the  ezecntlte  commit- 
tee was  a  member,  the  corporation  cannot  claim  that  It  should  neither  be 
bomid  nor  estopped  by  the  action  of  the  executive  committee  because  such 
person  was  a  meml>er  thereof  and  may  have  exercised  some  Influence  over 
his  fellow  members  In  his  Arm's  Interest  and  contrary  to  the  corporation's 
Interest. 

Note. — For  other  casee,  see  Corporations,  Dec  Dig.  }  42S.*] 
2.  CoBPOBATions  (I  80*)— AoxroNS  OH  Stock  ScBsaaipTxoNa— Etidxhob— Snr- 

nCIEKCT. 

Bvidence  examined,  and  a  finding  that  defendants  agreed  to  subscribe 
for  the  entire  Issue  of  preferred  stock  of  plaintiff  corporation,  and  that  the 
agre«nent  was  not  merely  that  U  [dalntlff  would  offer  the  stock  for  snb- 
serlptlon,  and  the  same  lOionld  not  be  taken,  then  defendants  and  other 
underwriters  would  take  the  unsold  balance  In  proportion  to  their  respec- 
tive underwrltlngB.  held  against  the  wel^t  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Gorporatlcms,  Dec.  D^c  S  90;*] 

Appeal  from  Trial  Term. 

Action  by  the  Bankers'  Money  Order  Association  against  Friedrich 
•Nachod  and  others  on  a  stock  subscription.  From' a  judgment  for 
plaintiff,  and  an  order  denying-  a  new  trial,  defendants  appeal.  Re- 
versed, and  new  trial  ordered. 

Argued  before  INGRAHAM,  LAUGHLIN,  CLARKE,  HOUGH- 
TON, and  SCOTT,  JJ. 

Morgan  J.  O'Brien  (Antonio  Knauth,  George  T.  Hogg,  and  Harry 
W.  Alden,  on  the  brief),  for  appellants. 

Charles  F.  Brown  (James  R.  Ely,  Charles  Stewart  Davison,  and 
Andrew  J.  Dewey,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  Tlie  appellants  and  Alfons  Jacobson  and  Max 
Hessburg,  who  were  originally  joined  as  defendants  but  died  pending 
the  action,  composed  the  copartnership  firm  of  Knauth,  Nachod  & 
Kuhne,  which  conducted  the  business  of  bankers  in  the  city  of  New 
York  and  in  Leipsig,  Germany.  The  plaintiff  is  a  foreign  corporation. 
It  was  incorporated  under  the  laws  of  New  Jersey  on  the  12th  day 
of  April,  1899,  with  an  authorized  capital  stock  of  5,000  shares,  con- 
sisting of  500  shares  of  preferred  stock,  of  the  par  value  of  $50,000, 
and  4,500  shares  of  common  stock,  of  the  par  value  of  $450,000.  By 
an  amended  certificate  of  incorporation,  which  was  duly  filed  in  the 
office  of  the  Secretary  of  State  of  New  Jersey  on  the  Hth  day  of 
July,  1901,  and  was  duly  authorized  at  a  meeting  of  the  stockholders 
held  on  the  25th  day  of  May,  1901,  and  by  a  formal  consent  in  writ- 
ing executed  by  more  than  two-thirds  of  the  stockholders  on  the  29th 
day  of  May,  1901,  the  common  stock  was  reduced  to  2,000  shares,  of 

•For  oUisr  CUM  sea  sam«  topic  &  I  mniBSB  In  Dm.  A  Am.  Die*.  1907  to  dkt«,  *  S«p'r  iDdexss 
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the  par  value  of  $100  each,  and  the  preferred  stock  was  increased  to 
1,000  shares,  of  the  par  value  of  $100  each.  This  action  is  brought  to 
recover  the  sum  of  $28,800  claimed  to  be  due  from  the  defendfuits  to 
the  plaintiff  on  a  subscription  for  the  entire  issue  of  preferred  stock 
at  par;  it  being  alleged  that  the  defendants,  pursuant  to  such  sub- 
scription, paid  for  and  received  713  shares  and  defaulted  as  to  the 
balance. 

The  principal  issues  in  the  case  are:  (1)  Whether  the  alleged  sub- 
scription agreement  was  an  executed  or  an  executory  contract;  (2) 
whether  the  subscription  was  absolute  or  on  conditions,  it  being  claim- 
ed by  the  defendants  that  they  merely  agreed  to  enter  into  an  agree- 
ment to  subscribe  for  the  stock  and  that  they  were  to  be  obligated  to- 
gether with  certain  underwriters  to  take  only  the  balance  of  the  issue 
of  preferred  stock  which  they  were  unable  to  otherwise  dispose  of  to 
bankers  in  various  parts  of  the  country,  as  contemplated  by  the  par- 
ties ;  (3)  whether  the  subscription  agreement,  if  made,  was  not  cancel- 
ed by  mutual  consent ;  and  (4)  whether  the  plaintiff  is  not  estopped 
from  now  enforcing  the  subscription  agreement  as  to  the  balance.  The 
claim  of  the  plaintiff  on  these  points,  as  shown  by  the  allegatims 
of  the  complaint,  is  that : 

"On  or  about  the  4th  day  of  June,  1901,  the  defendants  duly  snbscrlbed  for 
and  agreed  with  the  plaintiff  to  take  one  thousand  (1.000)  shares  of  plaintiff's 
iweferred  capital  stodc,  and  then  and  there  agreed  to  pay  to  this  plaintiff  the 
sum  of  one  hundred  (100)  dollars  per  share  for  said  stocdc  or  the  mm  of  one 
hundred  thoosand  dollars." 

Plaintiff  further  allies  that  it  performed  the  subscription  agree- 
ment on  its  part  and  issued  to  the  defendants,  "between  June  4,  1901, 
and  Januaiy  6,  1904,  the  said  1,000  shares  of  the  said  preferred  caju- 
tal  stock  of  the  plaintiff,"  and  demanded  payment  of  the  $100,000,  no 
part  of  which,  excepting  the  sum  of  $71,300,  has  been  paid;  and  ju(^- 
ment  is  demanded  for  the  balance,  being  $28,800,  together  with  in- 
terest thereon  from  the  date  of  the  tender  of  the  stock,  besides  costs. 
The  allegations  in  the  complaint  with  respect  to  the  incorporation  of 
the  plaintiff,  and  the  amount,  nature,  and  increase  of  its  capital  stodc, 
were  admitted;  but  the  other  material  allegations  were  dmied. 

The  defendamts  pleaded,  in  substance,  as  separate  defenses:  (1) 
That  the  alleged  subscription  agreement  was  not  in  writing  and  was 
void  under  the  statute  of  frauds;  (2)  that  the  alleged  subscription 
agreement  was  based  upon  and  made  with  a  view  tq  carrying  out  a 
certain  underwriting  agreement  made  on  the  18th  day  of  April,  1901, 
by  the  defendants,  at  the  instance  and  request  of  the  plaintiff,  with 
certain  other  persons,  by  which  they  agreed  that  if  the  plaintiff  would 
offer  its  preferred  stock  to  the  ban^  and  bankers  of  the  country 
through  defendants,  as  its  agents,  and  if  the  same  should  not  all  be 
taken,  then  the  defendants  and  the  other  underwriters  would  take  the 
unsold  balance  in  proportion  to  their  respective  underwritings,  and 
that  thereafter  plaintiff,  through  the  defendants  as  its  agents,  placed 
with  and  issued  to  banks  and  tinkers  712  shares  of  its  preferred  stock 
and  received  therefor  the  sum  of  $71,200,  and  subsequently  decided 
that  the  amount  thus  realized  was  sufficient  for  its  needs,  and  decided 
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not  to  issue  the  balance  of  the  preferred  stock,  and  so  notified  the 
defendants  and  the  other  underwriters;  and  (3)  that  plaintiff,  by 
delay  in  asserting  the  claim  and  by  a  course  of  conduct  extending  over 
a  long  period  and  inconsistent  wi^  its  present  contention,  is  estopped 
from  claiming  that  the  defendants  are  liable  as  subscribers  for  the 
balance  of  the  issue  of  the  preferred  stock. 

The  learned  counsel  for  the  appellants  contend  that  the  theory  upon 
which  the  case  was  tried  in  behalf  of  the  plaintiff  was  the  same  as 
that  presented  by  its  pleading,  namely,  that  the  subscription  agreement 
was  an  executed  contract,  which  is  not  sustained  by  the  proof,  and 
that  the  recovery  cannot  be  sustained  now  upon  the  theory  that  de- 
fendants entered  into  a  contract  to  subscribe  and  pay  for  the  stock 
in  the  future,  which  is  the  theory  upon  which  the  learned  counsel  for 
the  respondent  seeks  to  hold  the  judgment,  claiming  that  it  is  the  the- 
ory upon  which  the  case  was  tried. 

The  plaintiff  was  promoted  by  one  Edwin  Goodall,  who  held  certain 
patents  granted  by  the  United  States  upon  money  orders,  drafts,  and 
checks.  Twelve  days  after  the  incorporation  of  the  plaintiff,  Goodall 
assigned  these  patents  to  it,  and  in  consideration  therefor  4,490  shares 
of  ttie  common  capital  stock  were  issued  to  him.  The  remaining  10 
shares  of  the  common  stock  were  sold  at  par»  and  the  proceeds,  of 
$1,000,  was  the  only  money  that  came  in  the  treasury  of  the  plaintiff 
until  it  received  the  amount  realized  on  the  sale  of  the  preferred  capi- 
tal stock  by  or  to  the  defendants,  excepting  moneys  borrowed  from  its 
president  as  hereinafter  stated.  The  original  authorized  issue  of  500 
shares  of  preferred  stock  was  never  issued,  although  efforts  to  sell 
the  same  during  the  two  years  preceding  the  inception  of  the  negotia- 
tions with  the  defendants  were  made  without  success.  In  April,  1901, 
when  defendants  were  induced  by  Goodall  to  aid  in  financing  plaintiff, 
it  was  indebted,  principally  to  its  president,  for  moneys  advanced  in  the 
sum  of  $6,520.  It  had  made  every  effort,  but  had  been  unable  down  to 
that  time  to  commence  business ;  but  tiirough  the  assistance  of  defend- 
ants it  was  enabled  to  pay  its  obligations  and  start  business  October  1, 
1901,  with  a  fair  working  capital.  Goodall  became  one  of  the  first 
directors  of  the  plaintiff,  and  he  became  its  first  treasurer,  and  so  con- 
tinued until  the  18th  day  of  September,  1906,  when  he  resigned ;  but 
he  was  not  one  of  the  incorporators,  doubtless  for  the  reason  that 
he  intended  to  sell  his  patents  to  the  company  He  remains,  so  far 
as  the  record  ^ows,  very  largely  interested  in  the  plaintiff.  The 
plaintiff  was  oi^nized  for  the  purpose  of  conducting  with  banks  the 
business  of  selling  money  orders  upon  substantially  the  same  basis  as 
express  companies  carry  on  similar  business  The  prospectus  it  is- 
sued describes  the  business  which  it  contemolated  doing  as  follows : 

"This  association  Ib  designed  to  supply  the  banks  of  the  country  with  a  con- 
renlent  and  slinple  medium  for  the  transmission  of  small  sums  of  money.  Itm 
purpose  la  to  aid  the  banks  In  reclaiming  a  feature  of  tbelr  business  which  has 
drifted  Into  other  channels,  namely,  the  selling  and  buying  of  money  orders." 

The  money  orders  to  be  issued  were  to  be  payable  at  any  bank,  but 
to  be  finally  redeemed  by  plaintiff  in  New  York.  Goodall  was  instru- 
mental in  inducing  the  defendants  to  investigate  the  merits  of  the 
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proposed  business,  and  they  decided  to  become  interested  in  the  plan, 
provided  that  certain  conditions  which  they  deemed  essentid  to  the 
success  of  the  enterprise  were  complied  with.  These  were,  according 
to  the  undisputed  evidence,  that  the  common  stock  of  the  plaintiff  be 
reduced  to  $200,000,  and  tlie  preferred  stock  be  increased  to  $100,000, 
and  that  it  be  a  7  per  cent,  accumulative  nonvoting  stock,  redeemable 
after  five  years,  and  that  some  effective  arrangement  should  be  made 
whereby  the  entire  issue  of  common  stock,  as  reduced,  should  be 
deposited  under  a  voting  trust  agreement  for  five  years. 

It  is  contended  on  the  part  of  the  plaintiff,  but  controverted  by  the 
defendants,  that  the  defendsuits  imposed  the  further  conditions  that 
defendant  Kuhne  should  become  a  director  and  president  of  the  plain- 
tiff, and  one  of  defendant's  employes  should  be  made  secretary,  and 
that  defendants  should  become  plaintiff's  fiscal  agents  and  keep  its 
accounts,  and  that,  upon  compliance  with  these  conditions,  defendants 
agreed  to  subscribe  outright  for  the  entire  issue  of  preferred  stock 
and  to  pay  cash  therefor,  from  which  plaintiff's  indebtedness  was  to 
be  paid,  and  that  defendants  were  to  do  all  things  necessary  to  finance 
the  company.  In  so  far  as  the  defendants  concede  that  they  imposed 
conditions  precedent  to  their  becoming  interested  in  the  plaintiff,  their 
claim  is  that  this  was  done  with  a  view  to  furnishing  the  plaintiff  sub- 
stantial financial  backing  in  the  nature  of  underwriting  for  the  $100,000 
of  the  preferred  stock,  which,  as  agents  of  plaintiff,  they  were  will- 
ing to  undertake  to  dispose  of  to  banks  and  bankers  throughout  the 
country,  with  the  understanding  that  the  underwriters  should  take  any 
balance  not  thus  placed.  With  this  end  in  view,  defendants  claim 
that,  with  the  knowledge  and  active  assistance  of  the  plaintiff's  officers 
and  directors,  they  entered  into  an  underwriting  agreement  on  the  18th 
day  of  April,  1901 ;  many  of  the  officers  and  directors  of  the  plaintiff 
becoming  subscribers  thereto.  The  plaintiff  is  not  a  party  to  the  un- 
derwriting agreement.  It  antedates  the  agreement  upon  which  the 
action  is  founded,  and  defendants  claim  that  the  alleged  subscripticm 
agreement  was  made  with  reference  thereto. 

The  learned  counsel  for  plaintiff  draws  attention  to  the.  underwrit- 
ing agreement  as  showing  that  the  defendants  intended  thereby  to 
underwrite  in  part  the  primary  liability  which  they  contemplated 
incurring  in  subscribing  for  the  entire  issue  of  the  preferred  stock. 
The  underwriting  agreement  was  made  by  the  defendants  as  parties 
of  the  first  part  and  seven  individuals  as  parties  of  the  second  part. 
It  recites  that  plaintiff  was  about  to  issue  preferred  stock  of  the  par 
value  of  $100,000  and  to  reduce  its  common  stock  to  $200,000,  and 
that  the  subscribers  had  agreed  "to  and  with  each  other  to  underwrite 
said  issue  of  preferred  stock."  The  defendants  agreed  with  the  un- 
derwriters that  they  would  first  offer  the  preferred  stock  for  sale 
generally  at  par.  Each  of  the  underwriters  agreed,  in  the  event  that 
any  preferred  stock  should  remain  "after  the  conclusion  of  the  ef- 
forts" of  defendants  to  sell  the  same,  to  purchase  the  number  of 
shares  of  the  preferred  stock  set  opposite  his  name,  at  par,  on  tender 
of  the  stock,  receiving  therewith  an  amount  of  the  common  stock 
equal  to  30  per  cent,  of  the  amount  of  the  preferred  stock  thus  taken 
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by  him.  The  authority  of  defendants  to  oifer  the  stock  for  sale  was 
assumed,  without  being  stated,  in  the  agreement.  The  agreement  was 
to  become  operative  only  in  the  event  that  the  entire  amount  of  the 
preferred  stock  should  be  subscribed  for  thereunder;  but  this  >vas 
done  prior  to  the  4th  day  of  June,  1901.  The  defendants  themselves 
subscribed  for  250  shares,  and  defendant  Kuluie,  individually,  sub- 
scribed for  100  additional  shares.  One  Wicker,  a  director  and  vice 
president  of  tiie  plaintiff,  subscribed  for  250  shares,  and  one  Stumpf, 
director  and  secretary  of  the  plaintiff,  subscribed  for  60  shares.  Oth- 
ers subscribed  for  the  remaining  350  shares.  Goodall,  the  treasurer 
of  the  plaintiff,  and  upon  whose  testimony  it  relies  principally  as  sus- 
taining the  recovery,  did  not  become  a  subscriber  to  the  underwriting 
agreement ;  but  he  was  familiar  with  it,  and  was  instrumental  in  hav- 
ing his  personal  counsel,  Mr.  Uttlefield,  subscribe  for  30  shares,  and 
took  some  part,  at  least,  in  procuring  the  subscriptions  of  Pearson 
for  30  shares  and  of  Stumpf  for  60  ^ares. 

Subjoined  to  the  underwriting  agreement  was  a  statement  of  the 
existing  indebtedness  of  the  ^intiff,  which  it  was  contemplated 
would  be  paid  from  the  proceeds  of  the  sale  of  the  preferred  stock. 
Goodall  testified  that  durmg  the  year  prior  to  the  29th  day  of  April, 
1901,  he  had  many  interviews  with  the  defendant  Kuhne,  with  a  view 
to  inducing  the  defendants  to  finance  the  business  of  the  plaintiff,  and 
that  shortly  prior  to  the  29th  day  of  April,  1901,  he  stated  that  his 
firm  would  take  the  plaintiff  and  reorganise  it  on  the  basis  hereinbe- 
fore stated,  taking  the  entire  issue  of  preferred  stodc,  which  would 
l^ve  the  company  capital  on  which  to  commence  business ;  that  a  meet- 
mg  of  the  board  of  directors  was  called  for  the  29th  day  of  April, 
1901,  for  the  purpose  of  discussing  the  proposition  suggested  by  the 
defendant  Kuhne,  who  was  present  by  invitation;  that  Kuhne  there 
stated  that  his  firm  would  take  the  entire  issue  of  the  preferred  stock 
and  pay  cash  for  it ;  and  that,  if  plaintiff  would  agree  to  his  proposi- 
tion, he  would  take  the  presidency  and  reorganize  the  company.  Sec- 
retary Stumpf  testified  that  Kuhne  was  present  at  this  meeting  and 
said  that  his  firm  "would  place  the  $100,000  of  preferred  stock**  if 
the  common  stock  were  reduced  and  the  preferred  stock  increased  as 
stated,  and  that  his  impression  was  that  the  defendants  were  to  pay 
for  the  preferred  stock,  and  that  the  purpose  of  the  underwriting 
agreement,  which  he  signed,  was  to  have  the  subscribers  become  un- 
derwriters for  the  defendants.-  The  minutes  of  the  meeting  shed  no 
light  on  the  question. 

At  the  meeting  of  the  stockholders  held  on  the  S5th  day  of  May, 
1901,  pursuant  to  a  resolution  adopted  by  the  board  of  directors  on 
the  19th  day  of  April,  1901,  which  was  duly  called,  and  of  which  all 
stockholders  had  due  notice,  and  at  which  the  common  stock  was 
reduced  and  the  preferred  stock  increased,  the  by-laws  of  the  plain- 
tiff were  amended  so  as  to  provide  that  a  quorum  of  the  board  of 
directors  should  consist  of  not  less  than  seven  members,  and  by  pro- 
viding for  an  executive  committee,  to  consist  of  the  president  and 
six  other  directors,  to  be  appointed  by  him  "by  and  with  the  approval 
of  a  quorum  of  the  board  of  directors  present  at  any  meeting,  and 
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that  the  executive  committee  should  meet  at  such  times  as  the  presi- 
dent shall  designate,  "and  shall  exercise  all  the  powers  of  the  board 
of  directors  when  the  same  is  not  in  session."  The  amended  by-laws 
also  provided  that  the  executive  committee  should  keep  regular  minutes 
of  its.  proceedings  in  a  book  to  be  provided  for  that  purpose,  which 
should  always  be  open  to  the  inspection  of  any  of  the  directors.  At 
this  time  a  new  board  of  directors,  consisting  of  33  members,  was 
also  elected,  many  of  whom  were  bankers  residing  in  various  places 
throughout  the  country,  which  rendered  frequent  meetings  of  the 
board  impracticable.  More  than  two-thirds  of  the  ornimon  stock  was 
voted  at  this  meeting.  At  the  meeting  of  the  board  held  on  the  4th 
day  of  June,  1901,  the  minutes  of  the  meeting  of  the  stockholders  held 
on  the  26th  day  of  May,  1901,  including  tiieir  action  in  amending 
the  by-laws,  were  read  and  approved.  At  that  meeting  defendant 
Kuhne,  having  been  elected  a  director,  was  elected  president  of  plain- 


Goodall  also  testified  that  a  meeting  of  the  board  of  directors  on 
the  4th  day  of  June  thereafter,  at  which  eight  members  were  present 
and  Kuhne  presided,  he  had  a  conversation  with  Kuhne,  and  informed 
the  board  uat  he  was  authorized  to  state  in  behalf  of  Mr.  Kuhne 
that  his  firm  would  take  the  entire  issue  of  preferred  stock  and  pay  for 
the  same  at  once;  that  a  resolution  was  thereupon  adopted,  accept- 
ing the  proposition.  He  also  said  that  it  was  understood  between 
him  and  Kuhne  that  the  latter  was  to  reorganize  the  company  and 
pay  its  debts,  and  that  the  debts  were  paid  by  defendants,  which  is 
scarcely  consistent  with  the  theory  of  a  cash  subscription  for  the 
entire  issue  of  stock.  Goodall  acted  as  secretary  at  this  meeting,  and 
the  minutes  kept  1^  himself  do  not  sustain  his  testimony.  He  did  not 
seem  to  appreciate  that  the  minutes  differed  from  his  testimony;  for 
he  also  testified  that  the  minutes,  as  entered  in  the  book  of  minutes, 
were  prepared  from  his  minutes  by  counsel  for  plaintiff,  and  tiiat  as 
thus  entered  in  the  book  of  minutes  of  the  board  they  correctly  showed 
what  took  place.  The  minutes  as  entered  show  that  a  resolution 
was  adopted: 

"That  a  subscription  to  tfae  preferred  stock  of  the  association,  as  authorized 
Bt  the  last  meetliic  of  the  stockboideni  of  the  association,  should  be  duly 

opened." 

No  formal  action  of  the  stockholders  with  respect  to  authorizing 
subscriptions  is  shown.  Immediately  after  the  record  of  the  adop- 
tion of  this  resolution,  the  minutes  of  that  meeting  show  the  following: 

"Mr.  Ooodall  annooiieed  that  the  firm  of  Knauth,  Nachod  &  Kuhne,  of  New 
York  City,  on  behalf  of  persons  whom  they  were  authorized  to  represent, 
would  BQbBcrlbe  for  the  entire  amount  of  the  preferred  stock  of  the  associa* 
tlon,  namely,  one  hundred  thousand  dollars  ((100,000),  at  pur.  After  some  dis- 
cussion and  due  deliberation,  and  on  motion,  duly  seconded.  It  was  unanimous- 
ly resolved  that  the  ofFer  of  Messrs.  Knauth,  Nachod  &  Kuhne,  as  announced 
by  Mr.  Goodall,  should  be  accepted,  and  counsel  was  therenpoh  directed  to 
draw  up  a  suitable  subscription  agreement  for  the  preferred  stwA  and  snpeT^ 
vise  the  execution  thereof  by  Messrs.  Knauth,  Nachod  A  Kutme." 

Goodall  admitted  that  he  knew  about  the  underwriting  agreement, 
and,  referring  to  the  offer  recited  in  this  entry,  said: 
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"I  don't  know  all  of  tbe  peraono  on  behalf  of  whom  tbej  made  this  otter. 
I  wrote  those  wordB  In  the  minutes.  It  la  my  writing,  and  that  Is  the  way 
In  which  the  matter  was  announced." 

Vice  President  Wicker  testified  that  he  heard  the  defendaiit  Kuhne 
approve  the  statement,  read  at  that  meeting  by  Goodall,  "to  the  eflfect 
that  if  a  certain  thing  was  done  with  the  stock  that  he  would  subscribe 
and  pay  for  the  prererred  stock  of  the  association,"  and  that  his  under- 
standing was  that  defendants  were  at  liberty  to  sell  the  stodc  at  any 
price,  and  he  did  not  recollect  the  announcement  as  being  made  the 
defendants  on  behalf  of  persons  whom  they  were  authorized  to  repre- 
sent; but  he  also  said  that  the  minutes  correctly  showed  the  action 
taken.  He  also  said  that  Goodall  read  from  a  proposition  in  writing. 
No  such  proposition  was  produced  on  the  trial,  and  Goodall  did  not 
testify  that  he  had  or  read  from  a  proposition  in  writing.  There  is 
conflicting  evidence  as  to  whether  the  underwriting  agreement  of 
April  18m  was  discussed  at  that  meeting;  but,  whether  it  was  dis- 
cussed or  not,  the  majority  of  the  members  of  the  board  of  directors 
then  present  were  familiar  therewith.  At  the  same  meeting  Messrs. 
Alexander  &  Colby,  the  latter  being  a  director  of  the  plaintiff,  were 
appointed  cotmsel  for  plaintiff,  and  the  newly  elected  president  an- 
nounced the  appointment  of  six  members  of  the  board-  of  directors  to 
constitute,  with  himself,  acting  ex  officio,  the  executive  committee. 
The  record  does  not  disclose  any  formal  resolutions  by  the  board  of 
directors  approving  the  appointment  of  the  members  of  the  executive 
committee;  but  it  appears  that  the  appointment  of  such  members  by 
the  president  was  aojuiesced  in  without  formal  approval,  and  they 
served,  apparently  to  the  knowledge  of  more  than  a  quorum  of  the 
board  of  directors,  without  protest  or  Question,  and  the  regularity  of 
their  appointment  is  not  questioned.  The  subscription  agreement  au- 
thorized by  the  resolution  adopted  at  this  meeting  was  never  prepared 
or  executed.  Goodall  admits  that  the  understanding  was  that  a  for- 
mal agreement  was  to  be  prepared  and  signed,  and  says  that  failure 
to  do  so  was  caused  by  the  negligence  of  the  attorneys  for  plaintiff. 

The  defendant  Kuhne  and  one  Sager,  an  employe  of  the  defendants, 
who  at  their  instance  became  a  director  and  secretary  of  plaintiff,  were 
the  only  other  witnesses  who  gave  evidence  concerning  the  proceed- 
ings of  June  4th.  They  testified,  in  substance,  that  the  offer  of  the 
defendants,  announced  by  Goodall,  was  not  to  subscribe  for  the  stock 
themselves,  but  to  guarantee  for  themselves  and  the  underwriters  that 
they  would  take  the  balance  of  the  issue  of  preferred  stock,  which 
plamtiff,  with  the  assistance  of  the  defendants,  was  unable  to  place 
with  other  banks  and  bankers.  The  defendant  Kuhne  testified  that 
his  attention  was  drawn  to  the  plaintiff's  scheme  for  conducting  busi- 
ness by  a  representative  of  the  defendants'  firm,  who  met  Goodall  at 
the  annual  meeting  of  the  American  Bankers'  Associaticn  in  1898, 
and  that  later  on  Goodall  called  on  him  with  reference  thereto;  that 
at  the  next  annual  meeting  of  said  association  defendants  found  that 
bankers  generally  thought  well  of  the  plan,  and  that  thereafter  the 
defendants  took  the  matter  up  actively ;  tiiat  it  was  his  suggestion  that 
the  common  stock  be  reduced,  and  that  the  preferred  stock  be  in- 
creased and  made  a  7  per  cent,  accumulative  stock,  redeemable  in 
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five  years,  and  that  a  voting  trust  agreement  with  respect  to  the  com- 
mon stock  be  made;  that  the  underwriters'  agreement  was  discussed 
fully  with  Goodall  before  anything  was  done,  and  was  brought  to  tiie 
attention  of  plaintiff's  directors  and  discussed  fully  with  them,  and 
that  it  was  so  presented  and  discussed  at  the  meeting  of  the  board 
held  on  the  4th  day  of  June,  1901,  at  which  time  it  had  been  signed 
by  all  the  parties ;  that  the  underwriting  agreement  of  April  18th  was 
made  for  the  purpose  of  financing  the  preferred  stock  and  paying  off 
plaintiff's  existing  indebtedness ;  that  the  discussion  at  the  meeting  of 
June  4th  was  to  the  effect  that  the  syndicate  composed  of  the  under- 
writers had  been  formed  to  guarantee  the  sale  of  the  entire  issue  of 
preferred  stock  in  the  event  that  defendant  should  be  unable  to  place 
it  with  banks  in  blocks  of  not  more  than  five  or  ten  shares  for  plain- 
tiff, or,  in  other  words,  that  the, underwriters  would  take  the  balance 
not  thus  sold.  He  admitted,  however,  that  it  was  understood  that 
the  defendants  with  the  underwriters  guaranteed  the  sale  of  the  en- 
tire issue  by  agreeing  to  take  such  part  thereof  as  was  not  pledged 
with  other  bankers ;  but  he  denied  that  he  agreed  that  his  firm  would 
take  and  pay  for  the  entire  issue.  It  is  undisputed  that  on  or  about 
the  6th  day  of  June,  1901,  a  letter,  known  as  "Exhibit  2,"  purporting 
to  have  been  written  1:^  the  secretary  of  the  board  of  directors,  was 
written  and  mailed  to  each  director,  reciting,  among  other  things, 
that  it  was  the  sense  of  the  board  at  that  meeting  that  the  preferred 
stock  be  offered  in  blocks  of  five  shares  or  under  to  the  banks  of  the 
country.  Plaintiff  claimed  that  defendant  Kuhre  directed  it  written, 
and  defendants  were  made  to  show  the  authorship  of  the  letter. 

Kuhne  also  testified  that,  in  the  discussion  at  the  meeting  of  the 
board  on  June  4th  the  members  of  the  board  manifested  a  desire  to 
have  the  stock  distributed  among  banks  as  widely  as  possible,  with  a 
view  to  obtaining  customers  and  creating  business  for  the  plaintiff,  and 
that  it  was  understood  that  the  preferred  stock  was  to  be  sold  at  par 
in  blocks  of  not  more  than  from  five  to  ten  shares,  and  that  he  favored 
this  course  as  most  advantageous  to  the  plaintiff ;  that  the  details  of 
sending  out  subscription  circulars  were  also  discussed  and  left  to  the 
executive  committee;  and  that  everything  was  done  thereafter  under 
the  direction  of  the  executive  committee.  A  circular,  dated  June  22, 
1901,  was  thereafter  prepared  and  issued  in  the  name  of  the  defend- 
ants' firm,  containing  a  subscription  blank  at  the  head  of  the  circular, 
to  be  signed  by  bankers  subscribing  for  the  stock,  addressed  to  the 
defendants'  firm.  The  circular  purported  to  be  issued  by  the  defend- 
ants' firm,  and  was  addressed :  "To  the  members  of  the  Bankers'  As- 
sociation." It  stated  that  subscriptions  in  writing  on  the  blank  in- 
closed might  be  addressed  to  the  defendants,  and  that  no  more  than 
ten  shares  would  be  allowed  to  one  subscriber,  and  also  stated  that  the 
issue  was  to  be  limited  to  banks  and  bankers,  and  the  nature  of  the 
business  which  plaintiff  was  organi^^ed  to  conduct.  It  stated  that  plain- 
tiff would  supply  banks,  free  of  charge,  blank  forms  of  money  orders 
bound  in  books  with  stubs,  and  that  the  bank  issuing  the  money  order 
would  remit  to  plaintiff  at  intervals  of  not  more  than  a  week  the 
amount  received  for  issuing  the  order,  which  should  be  divided  be- 
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twcen  the  bank  issuing  the  order  and  plaintiff.  The  minutes  of  the 
meeting  of  the  executive  committee  of  the  plaintiff,  held  on  the  13th 
day  of  June,  1901,  show  that  the  executive  committee  ordered  5,000 
copies  of  this  circular  and  subscription  agreement  to  be  mailed  to 
banks,  "inviting  their  subscription  to  preferred  stock,"  and  it  was  de- 
cided that  the  executive  committee  should  meet  every  Thursday.  The 
minutes  of  the  meeting  of  the  executive  committee  held  on  the  27th 
day  of  June,  1901,  show  that  Goodall  was  elected  secretary  of  the 
committee,  and  that  Kuhne  reported  that  defendants  had  received  sub- 
scriptions for  300  shares,  and  that  a  notice  was  directed  to  be  sent  to 
all  banks,  showing  that  plaintiff  was  "ready  for  business  and  inviting 
their  support,"  and  that  Goodall  had  visited  bankers  in  North  Caro- 
lina with  good  results  and  he  was  requested  to  attend  a  meeting  of  the 
Bankers'  Association  of  Pennsylvania.  At  a  meeting  of  the  executive 
committee  held  on  the  18th  day  of  July,  1901,  a  resolution  was  adopted, 
requesting  the  "American  Banker''  to  address  5,000  enveic^ws  of  the 
defendants  and  mail  subscription  circulars  therein  to  the  members  of 
that  Association  who  had  a  capital  of  $50,000  or  under.  At  meetings 
of  the  executive  committee  held  on  July  25  and  August  1,  1901,  the 
secretary  reported  having  mailed  5,000  subscription  blanks  for  prefer- 
red stock  to  different  banks,  and  at  the  latter  meeting  he  was  asked 
to  mail  another  1,000. 

Kuhne  also  testified  that  the  sales  of  the  stock  were  discussed  with 
Goodall,  and  every  subscription  that  came  in  was  talked  over  with  him, 
and  that  requests  to  cancel  subscriptions  were  submitted  to  him ;  that 
defendants  were  instructed  by  the  plaintiff  to  cancel  subscriptions 
where  request  for  cancellation  was  made ;  that  defendants  kept  three 
accounts  with  the  plaintiff — one  a  disbursement  account,  showing  dis- 
bursements made  on  its  account  in  obtaining  subscriptions  for  stock; 
another  a  subscription  account,  wherein  plaintiff  was  credited  with 
subscriptions  received  by  defendants;  and  the  third  an  expense  ac- 
count of  items  authorized  by  plaintiff  to  be  drawn  against  defendants, 
and  for  which  plaintiff  gave  them  vouchers.  The  subscription  ac- 
count on  June  16,  1902,  showed  credits  to  plaintiff  from  sales  of  712 
shares  of  stock,  amounting  to  $71,200.  The  debit  side  of  this  account 
showed  that  the  defendants  paid  plaintiff  $50,000  on  the  14th  day  of 
August,  1901,  $5,000  on  the  28th  dav  of  February,  1902,  $200  on  the 
2d  day  of  April,  1902,  and  $100  on  the  2d  day  of  June,  1902,  making 
a  totsu  of  $55,300,  leaving  a  balance  of  $15,900,  and  that  they  had 
further  paid  out  on  account  of  plaintiff,  as  shown  by  the  disbursement 
account,  $23,513.67,  leaving  a  balance  of  indebtedness  from  plaintiff 
to  defendants  of  $7,613.57  on  that  date.  At  a  meeting  of  the  executive 
committee  held  on  the  30th  day  of  Jtine,  1903,  a  resolution  was  adopt- 
ed that  the  indebtedness  of  plaintiff  "due  to  Messrs.  Knauth,  Nachod 
&  Kuhne,  as  per  account  rendered,  be  liquidated  and  settled,"  and  no- 
tice was  directed  sent  to  the  preferred  stockholders  containing  ac- 
count of  plaintiff's  business  to  July  1st  that  year. 

It  appears  that  defendants,  from  time  to  time,  rendered  statements 
of  these  accounts  to  plaintiff,  and  received  receipts  from  the  treasurer 
of  the  plaintiff,  acknowledging  the  correctness  diereof.   One  of  these 
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receipts  is  dated  October  8,  1902,  showing  that  the  charges  made  by 
the  defendants  to  the  plaintiff  of  $23,513.5?  in  the  disbursement  ac- 
count were  correct.  Other  similar  receipts  were  given  by  the  treasur- 
er of  the  plaintiff  to  defendants,  showing  the  correctness  of  the  ac- 
count rendered  by  defendants,  on  August  31  and  on  September  30, 
1902.  It  appears  that  entries  were  made  in  the  books  of  the  plaintiff 
in  accordance  with  such  statements  of  account.  Wicker,  who  was  a 
director  and  vice  president  of  plaintiff,  testified  that  until  the  trial  of 
the  action  he  had  no  knowledge  that  defendants  charged  to  plaintiff's 
account  the  expense  of  sending  out  the  circulars.  It  appears,  however, 
that  on  the  14th  day  of  August,  1901,  plaintiffs  treasurer  withdrew 
from  its  deposit  account  with  defendants  $326.06  for  the  payment  of 
chaises  for  sending  out  subscription  circulars  mailed  by  officers  of 
plaintiff  inviting  subscriptions  to  the  stock,  and  that  a  receipt  therefor 
was  given  to  defendants,  signed  by  plaintiff's  treasurer.  It  appears 
that  the  plaintiff  employed  an  audit  company  on  or  about  the  12th 
day  of  July,  1901,  which  daily  audited  its  accounts  from  that  time  on. 
Other  minutes  of  the  executive  committee  and  action  of  the  officers  of 
the  plaintiff  show  that  it  took  an  active  interest  in  obtainii^  subscrip- 
tions for  this  stock. 

No  attempt  was  made  to  offset  this  claim  against  plaintiff's  liability 
to  defendants  on  any  of  these  accounts,  and  no  account  or  record  was 
produced  in  which  this  claim  or  any  part  of  the  alleged  subscription 
was  charged  to  defendants.  It  was  essential  to  the  success  of  the 
business  which  the  plaintiff  was  organized  to  conduct  that  its  slock 
should  be  placed  with  banks  and  banking  houses  throughout  the  coun- 
try in  small  amounts.  This  would  more  certainly  insure  its  success 
than  if  the  stock  were  sold  in  bulk  to  the  defendants,  as  claimed.  A 
sale  in  bulk  would  give  the  plaintiff  money,  but  not  business;  and  it 
could  best  get  business  from  those  interested  through  ownership  of 
the  stock.  This  was  expressly  assumed  by  the  court  throughout  the 
trial,  without  objection,  and  was  so  stated  in  the  charge,  without  ex- 
ception. The  learned  counsel  for  the  appellants  contends  that  gr^t 
weight  should  be  attached  to  this,  and  that  it  tends  to  sustain  their  claim 
that  it  was  not  the  intention  of  the  parties  that  the  defendants  should 
forthwith  subscribe  for  and  take  the  entire  issue  of  preferred  stock  at 
par.  Defendant  Kuhne  accounts  for  the  failure  to  execute  a  formal 
subscription  agreement  upon  the  ground  that  it  was  understood  that 
the  whole  matter  was  sufficiently  covered  by  the  underwriting  ^gpw- 
ment,  and  the  evidence  shows  that  the  plaintiff,  instead  of  issuii^  the 
preferred  stodc  and  tendering  the  same  to  the  defendants  and  de- 
manding the  par  value  thereof  in  cash,  only  issued  to  subscribers  pro- 
cured by  defendants  from  time  to  time  as  subscriptions  therefor  were 
obtained  by  the  defendants  and  reported  to  it,  and  the  plaintiff  took 
an  active  part  in  obtaining  such  subscription  agreement  by  preparing 
and  distributing,  at  its  own  expense,  as  already  shown,  circulars  ex- 
plaining the  business  which  it  desired  to  transact  and  inviting  subscrip- 
tions to  the  preferred  stock. 

Plaintiff's  explanation  of  the  failure  to  have  a  formal  subscriptkm 
executed  is  not  convincing.  The  official  minutes  show  that  the  offer 
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was  made  by  defendants  in  behalf  of  others.  That  entry  in  the  minutes 
should  not  be  outweighed  by  Gkx)dairs  testimony,  which  is  contradict- 
ed by  his  own  acts  and  by  official  action  in  which  he  participated,  and 
is  almost  whtrfly  uncorroborated  on  this  vital  point,  and  is  contro- 
verted to  some  extent  by  part  of  the  testimony  of  every  other  wit- 
ness; for  no  one  dse  in  plaintiff's  behalf  questions  the  correctness 
of  the  minutes.  The  reasonable  inference  to  be  drawn  from  the  evi' 
dence  as  a  whole  is  that  defendants  were  to  subscribe  for  the  stock  as 
contemplated  in  the  underwriting  agreement,  but  were  not  to  be 
obliged  in  the  first  intance  to  take  and  pay  for  it,  nor  were  they  to  be 
free  to  place  it  where  and  on  such  terms  as  they  saw  fit.  All  of  these 
things  would  doubtless  have  been  provided  for  in  the  subscription 
agreement,  had  it  been  prepared.  The  parties  dispensed  with  that 
formality,  and  all  of  their  subsequent  acts,  until  after  Kuhne  resigned 
as  president,  show  a  practical  construction  of  their  s^^ement  in  ac- 
cordance with  these  views. 

The  execution  of  the  voting  trust  agreement,  which  was  one  of  the 
conditions  imposed  by  the  defendants,  was  authorized  by  the  executive 
committee  on  the  12th  day  of  July,  1901.  Defendant  Kuhne  was  given 
fuU  power  with  respect  thereto,  and  on  the  18th  day  of  July,  1901,  he 
reported  to  the  executive  committee  that  such  an  agreement  had  been 
n^otiated  with  the  Colcmial  Trust  Company,  which  was  to  act  as 
depositary  of  the  stock.  The  agreement,  however,  was  not  actually 
executed  until  the  1st  day  of  October,  1901.  By  that  agreement  the 
defendant  Kuhne  and  two  other  members  of  the  plaintiff's  executive 
committee  were  made  the  trustees  to  hold  the  legal  title  to,  and  to  vote, 
the  common  stock.  The  defendants  point  to  this  agreement  as  showing 
the  exercise  of  extensive  powers  by  the  executive  committee,  and  the 
plaintiff  points  to  it  as  constituting  an  admission  by  defendant  Kuhne, 
who  signed  it,  that  his  firm  agreed  to  subscribe  for  all  of  the  preferred 
stock.  It  recites  that  plaintiff's  board  of  directors,  on  the  39th  day 
of  April,  1901,  decided  to  comply  with  certain  conditions  prescribed  by 
Kuhne,  preliminary  to  the  acceptance  by  him  of  the  office  of  president 
"and  the  taking  of  a  financial  interest"  in  the  association,  and  that 
pursuant  thereto  the  common  stock  had  been  reduced  and  the  pre- 
ferred stock  increased,  "which  preferred  stock  has  been,  in  pursuance 
of  the  offer  of  Mr.  Kuhne.  entirdy  subscribed  by  the  firm  of  Knauth, 
Nachod  &  Kuhne." 

Defendants  claim  that  this  recital  should  be  construed  in  the  light 
df  the  offer  actually  made  by  them  on  the  4th  day  of  June,  which, 
according  to  their  evidence,  was  to  subscribe  for  all  of  the  stock  on 
behalf  of  themselves  and  others  who  were  subscribers  to  the  under- 
writing agreement,  and  that,  when  the  voting  trust  agreement  was  pre- 
pared, it  was  expected  that  the  stock  would  be  formally  subscribed  for 
in  accordance  With  Kuhne's  offer.  This  appears  to  be  a  reasonable 
construction,  which  is  in  accord  with  the  practical  construction.  In 
this  connection,  it  may  be  observed  that  the  minutes  of  the  meeting  of 
the  board  of  June  ith  were  read  and  approved  in  the  presence  of  de- 
fendant Kuhne  at  the  meeting  of  June  17th,  and  at  this  meeting 
Secretary  Stumpf  resigned  and  an  employe  of  defendant  Kuhne  was 
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elected  to  succeed  him.  Plaintiff  claims  that  this  was  the  final  step 
putting  defendants  in  full  control  of  its  affairs.  Plaintiff  also  claims 
that  from  that  time  on  until  the  defendant  Kuhne  and  the  newly  elect- 
ed secretary  resigned,  late  in  1903,  defendants  exercised  full  do- 
minion over  plaintiff's  affairs,  keeping  and  auditing  its  accounts,  and 
charging  to  plaintiff  on  its  books  the  expense  of  selling  the  preferred 
stock,  without  the  knowledge  of  those  interested  in  the  affairs  of  the 
plaintiff. 

Observations  already  made  show  that  this  claim  is  not  fully  sus- 
tained, and  that  the  bookkeeper  and  treasurer  of  plaintiff  had  full 
knowledge  of  these  things,  and  all  others  interested  in  plaintiff  might 
have  obtained  like  knowledge,  as  nothing  was  concealed,  and  the  action 
of  the  executive  committee  with  respect  to  distributing  subscription 
blanks  shows  that  they  deemed  plaintiff  directly  interested  in  thus 
placing  the  stock.  It  may  be  observed,  however,  that  the  authority  to 
conduct  the  affairs  of  this  corporation  was  duly  vested  in  its  board  of 
directors,  and  when  they  were  not  in  session  in  the  executive  commit- 
tee, and  no  claim  is  made  that  any  of  their  acts  were  ultra  vires,  un- 
less, perhaps,  an  attempt  to  cancel  the  alleged  subscription  agreement, 
to  which  action  reference  will  be  made  presently.  Some  one  had  to 
act  for  the  plaintiff.  Defendant  Kuhne  was  duly  selected  as  a  director 
and  as  president,  and  made  ex  officio  the  chairman  of  the  executive 
committee,  with  full  knowledge  on  the  part  of  the  stockholders  of  the 
business  relations  existing  between  the  plaintiff  and  his  firm,  and  there- 
for the  plaintiff  is  not  in  a  position  to  claim  that  it  should  neither  be 
bound  nor  estopped  by  the  action  of  the  executive  committee  merely 
because  Kuhne  was  a  member  thereof,  and  may  have  had  and  exercised 
some  influence  with  or  over  his  fellow  members  in  the  interest  of  his 
firm  and  contrary  to  the  interests  of  the  plaintiff. 

There  is  no  charge  or  proof  of  fraud  on  his  part,  nor  could  it  be  said 
on  the  evidence  in  the  record,  even  if  that  were  a  question  which  this 
court  might  consider,  that  the  acrtion  taken  in  abandoning  the  further 
issue  of  preferred  stock  was  or  was  not  for  the  interests  of  the  plain- 
tiff. That  was  a  business  matter,  submitted  to  the  sound  discretion 
of  the  board  of  directors,  or  of  the  executive  committee  acting  in 
their  place.  It  is  to  be  borne  in  mind  that  no  rights  of  creditors  are 
here  involved.  It  may  be  that  creditors  would  not  be  bound  by  the 
action  of  such  an  executive  committee,  when  the  law  requires  that  the 
affairs  of  the  corporation  shall  be  managed  by  a  board  of  directors; 
but  surely  the  corporation  itself  cannot  complain  of  this  when  it  was 
expressly  authorized  by  the  stockholders. 

Prior  to  the  30th  day  of  September,  1901,  712  shares  of  the  prefer- 
red stock  had  been  issued,  sold,  and  paid  for,  on  which  $71,200  was 
realized.  On  that  day  there  was  a  meeting  of  the  executive  commit- 
tee, at  which  the  president  and  vice  president.  Wicker,  Stumpf,  and 
Goodall  were  present,  and  the  minutes  show  the  following: 

"Mr.  Kubne  reported  on  the  preferred  stock,  and  on  the  adTlsabilltr  of  $25,- 
000  being  returned  to  the  treasury  of  the  company.  On  motion,  It  was  re- 
solved to  refer  the  matter  to  counsel  and  Mr.  Kuhne  for  action.*' 
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These  minutes  were  approved  at  the  next  meeting  of  the  executive 
committee^  held  November  14,  1901.  Wicker  testified  that  Kuhne  at 
this  time  expressed  the  desire  to  have  the  $35,000  returned  to  the 
treasury,  inasmuch  "as  the  subscription  to  his  underwriting,  or  to  the 
firm  of  Knauth,  Nachod  &  Kuhne's  underwriting,  had  ceased,  and  we 
apparently  had  money  enough  for  the  current  expenses  of  the  com- 
pany," and  that  they  all  opposed  canceling  the  subscription  for  the 
unpaid  balance  of  the  stock ;  but  in  compliment  to  Kuhne,  they  refer- 
red it  to  hhn  and  the  attorney,  with  power  to  act,  intending  thereby 
to  retire  the  stock  or  not  as  he  and  the  attorney  deemed  advisable. 
This  testimony  is  contradicted  by  the  record.  If  it  had  been  deemed 
more  to  the  interest  of  the  plaintiff  to  enforce  the  alleged  subscription 
than  to  cancel  it,  the  action  thereon  would  scarcely  have  taken  the 
form  of  delegating  the  whole  matter  to  the  party  in  interest ;  and  the 
further  sale  of  stock,  which  down  to  that  time  had  been  rapid,  would 
not  have  been  suspended.  The  authority  to  issue  the  stock  was  not 
complete  until  July  11,  1901,  and  prior  to  September  30th  thereafter 
defendant  had  sold  712  shares. 

At  a  meeting  of  the  executive  committee  held  on  the  14th  day  of 
May,  1903,  which  is  the  next  record  of  the  matter,  the  following  action 
was  taken : 

"Referring  to  the  reeolvtlon  passed  on  September  30,  1901,  in  reference  to 
returning  to  tbe  treasnrr  $25,000  preferred  stock,  and  tbe  nnaniinous  expren- 
alon  at  that  time  that  said  stock  should  be' returned  to  the  treasury,  and  this 
action  being  conflrmecl  hj  the  committee  at  that  time  appointed,  on  motion, 
duly  made  by  Mr.  C  H.  Wl<%er.  and  seconded  by  Mr.  Edwin  Ooodall,  it  was 
nnanimoasly  resolved  that  925,000  of  the  preferred  stock  be  not  for  the  present 
issued,  but  that  the  same  be  retained  in  the  tr«isnry  of  the  company  as  treas* 
ury  preferred  stock." 

It  was  shown  that  defendant  Kuhne  at  this  meeting  offered  the  fol- 
lowing for  adoption : 

"Keferrlng  to  the  resolution  passed  on  September  30.  1901,  In  reference  to 
returning  to  the  treasury  $32,500  preferred  stock,  and  the  unanimous  expres- 
sion at  tliat  time  tiiat  said  stock  should  be  so  converted  to  the  treasury,  and 
this  action  being  confirmed  by  the  committee  at  that  time  appointed." 

Some  significance  appears  to  be  attached  to  the  difference  in  the 
phraseology  in  the  added  part  of  the  resolution,  but  I  fail  to  see  any 
significance  in  it.  The  resolution  as  reported  was  incomplete.  It 
called  for  no  action  and  declared  no  result.  It  was  necessary  to  add 
to  it  in  order  to  constitute  it  a  resolution.  As  I  view  the  statement 
presented  by  Kuhne,  it  was  more  unfavorable  to  the  defendants  than 
the  added  matter.  Technically,  the  stock  could  not  be  returned  and 
converted  to  the  treasury  unless  it  had  been  issued,  nor,  if  issued,  with- 
out the  consent  of  the  party  to  whom  it  had  been  issued ;  but  the  add- 
ed matter  was  more  in  accordance  with  the  true  facts  if  the  stock 
had  never  been  issued,  and  the  action  taken,  if  not,  in  effect,  a  repudia- 
tion by  the  plaintiff  of  any  obligation  on  its  part  to  deliver  the  stock 
to  the  defendants  at  that  time,  at  least  shows  that  plaintiff  understood 
that  it  still  had  full  control  of  the  stock,  which  would  not  be  the  case 
if  the  defendants  had  bought  it.  None  of  the  remaining  288  shares 
had  at  this  time  been  issued  or  tendered,  to  the  defendants  or  to  any- 
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one  else,  excepting  the  3  to  others  as  herein  stated.  It  is  not  claimed 
that  the  action  of  the  executive  conunittee  is  open  to  the  construction 
that  it  was  recognized  that  this  stock  had  been  issued  and  that  it  was 
intended  to  repurchase  the  amount'  specified  and  place  the  same  in  the 
treasury;  nor  does  the  record  of  the  action  taken  bear  tliat  construc- 
tion. Had  it  been  intended  to  purchase  stock  already  issued  or  this, 
on  the  theory  that  it  had  been  subscribed  for,  action  would  have  been 
taken  with  respect  to  the  price  to  be  paid.  It  is  evident  that  the  reso- 
lution rdated  to  stock  over  which  plaintiff  had  full  control;  for,  if  it 
had  been  recognized  that  the  defendants  had  any  interest  therein,  they 
would  have  been  consulted,  or  the  record  would  have  shown  that 
Kuhne  had  consented  for  them.  It  may  not  be  inferred  that  they  were 
to  remain  liable  merely  because  Kuhne  knew  of  the  action  taken.  It 
is  perfectly  plain  that  the  matter  originally  discussed  by  the  executive 
committee  on  the  suggestion  of  Kuhne  on  the  30th  day  of  September, 
1901,  was  with  reference  to  the  advisability  of  withholding  for  the 
time  being  the  issue  of  the  balance  of  the  preferred  stock  and  reservii^ 
the  same,  while  not  strictly  as  treasury  stock,  for  it  had  never  been 
issued,  still  as  unissued  stock,  to  be  issued  at  such  time  as  the  inter- 
ests of  the  association  mig^t  require,  and  it  is  clearly  evident  that  such 
was  the  object  and  purpose  of  the  resolution  offered  by  Wicker  and 
adopted  by  the  executive  committee  on  the  14th  day  of  May,  1903. 

Kuhne's  explanation  of  the  action  is  that  it  was  considered  that  the 
association  had  sufficient  funds  with  which  to  commence  business,  and 
ihat  it  was  thought  that  the  stock  would  appreciate  in  value  because 
it  bore  accumulative  dividends,  and  it  was  deemed  advisable  to  hold 
250  shares,  and  that  it  was  decided  to  hold  the  remaining  38  shares 
to  be  disposed  of  to  especially  desirable  customers  who  might  ask  for 
stock.  He  also  testified  that  after  September  30,  1901,  several  sub- 
scriptions for  stock  were  received,  but  that  they  were  not  accepted, 
and  thereafter  only  3  shares  were  sold,  Z  on  April  22,  1902,  and  1  on 
the  2d  day  of  June^  1902.  The  action  in  each  instance  was  manifestly 
with  respect  to  something  over  which  the  executive  committee  assumed 
to  have  control.  The  authority  of  the  executive  committee  to  act  for 
plaintiff  seems  never  to  have  been  questioned,  nor  is  it  claimed  that 
the  board  of  directors  was  in  session  at  the  time  of  any  act  in  ques- 
tion by  the  executive  committee,  so  as  to  oust  it  of  jurisdiction.  From 
the  organization  of  the  executive  committee  the  affairs  of  plaintiff  ap- 
pear to  have  been,  in  the  main,  managed  and  controlled  by  it  without 
objection  and  under  circumstances  indicating  acquiescence  on  the  part 
of  the  stockholders  and  board  of  directors.  Moreover,  there  would 
seem  to  be  no  object  in  going  through  the  formality  of  issuing  die 
stock,  which  had  not  yet  been  issued,  and  then  purdiasing  die  same 
back. 

This  action  is  not  conclusive  on  the  question  as  to  what  the  original 
arrangement  between  the  plaintiff  and  the  defendants  was;  but,  as- 
suming that  such  arrangement  was  as  claimed  bv  plaintiff,  then  we 
have  the  executive  committee,  on  the  suggestion  oi  one  of  the  defend- 
ants, who  was  chairman  thereof,  taking  action  with  a  view  to  modify- 
ing the  contract  by  consent — the  fair  inference,  of  course,  being  that. 


Sup.  Ct.)        BANKBBS*  MONET  OBDBB  ASS'K  V.  NAOHOD. 


736 


since  Kuhne  sug^sted  it,  bis  firm  would  not  insist  upon  the  right  to 
have  the  stock  ddivered,  even  though  it  had  subscribed  for  all.  The 
action  is  most  important  as  tending  to  show  estoppel  on  the  part  of 
the  plainti£F  from  now  seeking  to  enforce  the  contract  as  to  the  bal- 
ance of  the  stock  against  the  defendants.  On  the  23d  day  of  May, 
1903,  a  letter  was  addressed  and  mailed  by  Goodall,  as  secretary  of 
the  executive  committee,  to  the  defendants'  firm,  informing  them  of 
the  action  taken  by  the  executive  committee  on  the  14th  of  the  same 
month,  by  quoting  a  copy  of  the  report  and  of  the  resolution  adopted. 
The  day  following  the  action  of  the  executive  committee  a  letter  was 
prepared,  to  be  signed  by  Goodali  as  treasurer,  and  addressed  to  the 
defendants'  firm,  the  authorship  of  which  is  not  clearly  shown,  but 
which  plaintiff  claims  was  prepared  by  Kuhne,  for  the  reason  that 
at  the  end  thereof  are  words  in  Kuhne's  handwriting  as  follows :  "To 
be  signed  by  Edwin  Goodall,  Treas."  Kuhne  claims  that  he  merely 
approved  it.  But  it  is  quite  immaterial  whether  he  prepared  or  only 
approved  it.  It  differs  from  the  letter  actually  sent  only  in  that,  after 
the  word  "adopted,"  preceding  the  quotation,  it  contained  the  fol- 
lowing : 

"And  that,  owing  to  the  nulssaed  preferred  Btock,  amonntlng  to  $26,000,  being 
returned  to  ttae  treasury,  you  are  b&nibj  rellered  of  disposing  of  any  farther 
stock." 

That  may  be  the  legal  effect  of  the  action  of  the  executive  commit- 
tee, but  it  was  not  so  recited  in  the  resolution  adc^ted.  The  effect  of 
the  action  actually  taken  by  the  executive  onnmittee,  if  valid,  was  to 
relieve  them  of  any  further  liability  to  dispose  of  the  stock,  and,  if 
so,  it  is  immaterial  whether  the  liability  was  absolute  in  the  first  in- 
stance to  take  all  of  the  stock,  or  only  to  take  such  of  it  as  should  not 
be  thus  disposed  of,  because  relieving  the  firm  from  liability  to  dispose 
of  the  stock  would  necessarily  relieve  it  from  liability  to  t^e  the  stock 
undisposed  of.  The  secretary  had  no  authority  to  incorporate  any- 
thing in  the  notice,  excepting  the  action  of  the  executive  committee, 
and  the  letter  as  originally  drafted  was  doubtless  modified  on  that 
theory  to  conform  to  the  express  action  of  the  executive  committee ; 
but  it  is  quite  immaterial  whether  Goodall  failed  to  sign  in  the  original 
form  for  the  reason  that  the  letter  as  thus  prepared  contained  state- 
ments which  he  was  not  authorized  to  make,  or  whether  it  was  because 
the  statement  was  not  in  accordance  with  his  understanding  as  to  the 
effect  of  the  action  taken. 

It  appears  that  on  the  19th  day  of  August,  1903,  some  three  months 
after  the  date  of  these  letters,  Kuhne  wrote  a  letter  resigning  the 
presidency  of  the  plaintiff,  and  his  resignation  was  accepted  on  the 
7^h  day  of  October  thereafter,  and  Wicker  was  immediately  elected  his 
successor.  The  reason  for  this  resignation  was  plaintiff's  determina- 
tion to  engage  in  a  foreign  exchange  business  in  competition  to 
Kuhne's  firm,  the  members  of  which  objected  to  his  remainii^  presi- 
dent. Plaintiff  claims  that  prior  to  the  action  of  the  executive  com- 
mitteCj  to  which  reference  has  last  been  made,  Kuhne  contemplated 
resignmg  the  presidency,  and  that  he  had  the  action  taken  by  the  ex- 
ecutive committee  with  a  view  to  making  a  record  which  would  tend 
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to  relieve  the  defendants  from  liability  for  failing  to  sell  the  unissued 
stock.  There  is  little  upon  which  to  found  this  argument.  The  ac- 
tion of  the  executive  committee  in  May,  1903,  resulted  irom  the  action 
of  September  30,  1901,  at  which  time  further  sale  and  issue  of  stock 
was  suspended.  During  all  the  intervening  time  the  directors  of  the 
plaintiff  were  chargeable  with  knowledge  of  the  fact  that  the  matter 
of  abandoning  the  further  issue  of  tihe  preferred  stock  had  been 
brought  up  by  the  executive  committee  and  referred,  and  that  no  final 
action  had  been  taken  thereon,  and  that  in  the  meantime  there  was 
no  further  issue  of  the  stock,  and  that  no  demand  was  made  upon  the 
defendants  to  take  the  same.  Moreover,  other  action  was  taken  in  the 
meantime,  indicating  that  it  was  understood  that  the  remaining  stock 
would  not  be  issued  and  that  there  was  no  further  liability  on  the  part 
of  the  underwriters. 

It  appears  that  after  the  question  as  to  the  advisability  of  not  fur- 
ther issuing  preferred  stock  had  been  referred  to  the  defendant  Kuhne 
and  the  attorney  on  the  30th  day  of  September,  1901,  and  on  or  about; 
the  3d  day  of  March,  1902.  an  informal  apportionment  of  common 
stock  to  the  subscribers  to  the  underwriting  agreement  was  made,  by 
which  they  were  given  an  amount  of  the  common  stock  equal  to  two- 
thirds  of  the  amount  that  they  would  have  been  entitled  to  had  the  en- 
tire issue  of  preferred  stock  been  placed,  which  approximated  the 
amount,  in  round  figures,  to  which  they  were  entitled  on  the  basis  of 
the  amount  of  preferred  stock  actually  issued,  which,  as  already  ob- 
served, was  71V£i  per  cent,  of  the  entire  issue  of  preferred  stodk,  as 
they  received,  instead  of  that  percenta^  of  the  amount  of  the  com- 
mon stock,  66%  per  cent.  In  transmitting  the  certificate  to  the  de- 
fendants for  their  share,  it  was  inclosed  with  a  letter  sent  by  Goodall, 
as  treasurer  of  the  plaintiff,  stating  that  it  was  "in  return  for  the 
underwritten  agreement  executed  on  the  18th  day  of  April,  1901." 
The  defendants,  in  making  distribution  to  the  subscribers,  inclosed  the 
stock  with  a  letter  signed  by  themselves,  the  contents  being  the  same 
as  that  of  the  letter  from  the  treasurer  of  the  plaintiff  to  them  herein 
quoted,  but  it  contained  the  following  additional  words  at  the  end, 
"and  this  day  canceled,"  indicating  their  view  or  claim  as  to  the  effect 
of  the  action  taken  by  plaintiff  in  thus  apportioning  common  stock  to 
the  underwriters. 

When  Kuhne  resigned  as  president  of  the  plaintiff,  the  defendants  re- 
turned the  50  shares  of  the  common  stock  theretofore  allotted  to  them. 
It  also  appears  that  475  shares  of  the  new  issue  of  the  common  stock 
was  issued  to  the  defendant  Kuhne,  probably  as  compensation  for  his 
services ;  and  when  he  resigned  as  president  he  likewise  returned  that. 
The  only  profit  or  charge  that  the  defendants  were  to  secure  by  the 
underwriting  agreement  or  on  the  alleged  subscription  for  the  stock, 
as  they  understood  and  executed  it,  was  their  proportionate  share  of 
the  new  issue  of  common  stock  pursuant  to  the  underwriting  agree- 
ment, which  provided  that  each  subscriber  should  receive  in  common 
stock  30  per  cent,  of  his  subscription  to  the  preferred  stock.  Stress 
is  laid  by  the  learned  counsel  for  the  respondent  on  the  fact  that  the 
distribution  of  the  common  stock  under  the  underwriting  agreement  is 
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inconsistent  with  the  cancellation  of  it,  and  that  it  could  not  be  deem- 
ed canceled  without  the  return  of  all  of  the  common  stock  issued  to 
subscribers.  It  appears,  however,  that  the  defendants  returned  all  that 
was  issued  to  them,  and  their  rights,  as  between  them  and  the  plain- 
tiff, are  not  affected  by  the  question  as  to  whether  the  other  stock  so 
issued  was  returned.  Moreover,  it  was  the  apportionment  of  the  stock 
between  the  underwriters,  long  after  subscriptions  had  ceased,  with- 
out demanding  that  the  balance  be  taken,  which  is  significant  as  in- 
dicating an  intention  to  abandon  or  rescind  the  further  execution  of 
the  alleged  subscription  agreement.  The  action,  therefore,  more  than 
two  years  later,  was  apparently  in  accord  with  what  might  be  expected 
from  the  acquiescence  of  both  parties  in  not  issuing  or  negotiating 
further  stock  in  the  meantime. 

On  the  11th  day  of  December,  1903,  a  special  meeting  of  the  board 
of  directors  was  held,  with  the  newly  elected  president  in  the  chair. 
The  question  of  calling  on  defendants  to  take  ^e  balance  of  the  pre- 
ferred stock  was  brought  up  and  discussed,  and  it  was  decided  to  issue 
the  same,  and  to  tender  the  defendants  a  certificate  for  288  shares, 
and  to  demand  the  face  value  thereof.  Kuhne  was  not  present  at  this 
meeting;  but  he  was  notified  thereof  by  telephone,  and  he  requested 
an  adjournment  until  the  following  day,  which  was  accorded.  On 
the  12th  he  appeared  and  discussed  the  matter  with  the  members  of 
the  executive  committee,  and  asked  that  it  be  held  until  the  15th  day 
of  December,  to  enable  him*  to  discuss  it  with  his  partners,  and  this 
was  done.  Nothing  further  was  heard  from  him  concerning  it.  The 
next  action  was  on  the  6th  day  of  January,  1904,  when  a  formal  tender 
of  the  balance  of  the  stock  was  made  to  the  defendants,  accompanied 
by  a  demand  for  the  payment  thereof.  Goodall  testified  that  he  made 
repeated  demands  upon  Kuhne  between  June  4,  1901,  and  October  1, 
1901,  for  the  amount  of  the  subscription,  and  that  Kuhne  agreed  to 
pay  it  after  they  got  the  new  money  orders  going  and  things  fixed  up, 
and  at  one  time  he  said  that  the  money  was  not  coming  in  as  fast  as 
they  expected,  and  that  as  soon  as  he  received  it  on  the  sale  of  the  stock 
he  would  pay  it  over.  Goodall's  testimony  in  this  regard,  however,  is 
contradicted  by  his  own  correspondence  and  by  official  action  in  which 
he  participated,  as  well  as  by  Kuhne.  In  August,  1901,  Kuhne  was  in 
Saratoga,  and  Goodall  addressed  letters  to  him  there  concerning  the 
subscriptions  which  were  being  received  for  the  stock  and  inquiries 
relative  thereto,  and  discussing  the  question  of  having  the  Hacken- 
sack  Trust  Company  requested  to  carry  the  underwriters'  agreement 
for  $40,000  to  put  into  the  treasury  of  the  company,  to  make,  with 
the  amount  already  received  from  the  sale  of  the  stock,  the  amount 
to  be  realized  on  the  sale  of  the  entire  issue  of  preferred  stock,  and 
showing  that  as  an  officer  of  the  plaintiflt  he  was  active  in  giving  in- 
formation and  procuring  subscribers  for  the  stock. 

There  is  no  credible  evidence  in  the  record  of  any  disagreement  be- 
tween the  trustees  and  officers  of  the  plaintiff  concerning  its  man- 
agement during  the  period  that  the  defendant  Kuhne  was  president. 
All  of  the  record  evidence,  and  all  testimony  which  is  not  improbable, 
as  tending  to  impeach  the  record  evidence,  tends  to  show  that,  what- 
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ever  the  original  ocMitract  between  the  defendants  and  plaintiff  was 
with  respect  to  the  subscription — ^which  was  left  in  doubt  on  con- 
flicting evidence — the  practical  construction  of  the  parties  throughout 
this  entire  period  was  that  the  defendants  had  not  obligated  themselves 
to  take  the  entire  issue  of  preferred  stock  in  the  first  instance.  Al- 
though Goodall  testifies  that  he  repeatedly  demanded  the  whole  amount 
of  the  defendants,  upon  the  theory  that  they  were  primarily  liable 
therefor,  which  testimony  is  not  consistent  with  the  letters  written  by 
the  witness  himself  and  is  contradicted  by  the  preponderance  of  the 
evidence,  yet  it  is  not  pretended  that  the  stock  was  ever  issued  or  ten- 
dered to  the  defendants,  excepting  as  the  defendants  reported  having 
received  subscriptions,  and  was  then  issued  to  the  subscribers  through 
the  defendants  until  the  6th  day  of  January,  1904. 

I  am  therefore  of  opinion  that  the  parties  should  be  bound  by  the 
practical  construction  of  their  contract,  and  that  the  verdict  is  against 
the  weight  of  the  evidence.  The  evidence  is  overwhelming  that  the 
plaintiff  abandoned  any  claim  to  hold  the  defendants  as  subscribers  to 
this  stock,  and  are  now  estopped  from  asserting  a  liability  upon  that 
theory ;  but  it  appears  that  die  defendants  did  not  present  that  ques- 
tion for  decision  or  for  an  instruction  to  the  jury  upon  the  trial.  The 
jury,  as  appears  by  the  questions  asked  when  they  were  brought  into 
court  and  further  instructed,  seem  to  have  deemed  the  question  of 
abandonment,  estoppel,  and  rescission,  on  which  they  had  received  no 
instructions,  quite  important,  and  they  requested  instructions  as  to 
whether  the  resolution  declaring  that  no  further  stock  be  issued  for 
the  present  was  valid;  but  the  learned  court  said,  in  substance,  that 
the  executive  committee  could  not  rescind  the  subscription  agreement, 
and  that  the  defendants  made  no  claim  in  that  regard,  and  had  ac- 
quiesced in  the  submission  to  the  jury  of  the  single  question  of  fact 
as  to  whether  the  defendants  agreed  to  subscribe  for  and  take  the 
stock.  The  record  shows  no  express  renunciation  of  any  of  their 
rights;  but  it  is  true  that  no  other  question  had  been  submitted  to  the 
jury,  and  that  defendants  had  not  requested  a  ruling  on  these  points. 
After  this  last  statement  by  the  court,  counsel  for  defendants  did  not 
assert  that  the  court  was  in  error,  but  merely  excepted  to  the  instruc- 
tion that  the  resolution  would  not  be  sufHcient  to  cancel  a  subscription 
if  made.  This  exception  might  be  sufficient  to  present  the  question  as 
to  whether  the  subscription  agreement  had  not  been  rescinded,  had  de- 
fendants requested  any  instruction  on  that  point  originally,  and  had 
they  not  by  silence  assented  to  the  statement  of  the  court  that  they 
made  no  claim  that  the  adoption  of  the  resolution  released  them,  if 
they  had  incurred  liability.  The  persistence  with  which  some  of  the 
jurors,  on  being  summoned  into  court  for  further  instructions,  pro- 
pounded questions  to  the  court  that  were  material  to  a  proper  decision 
of  their  case,  but  had  not  been  presented  by  counsel  for  defendants, 
indicated  reluctance  on  their  part  to  determme  the  issues  on  the  single 
question  of  fact  to  which  they  were  thus  restricted  by  the  court;  and 
it  is  not  unlikely  that,  being  absorbed  with  the  other  question,  they 
failed  to  appreciate  the  weight  of  the  evidence  material  to  a  proper 
determination  of  the  issues  submitted. 
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I  deem  it  unnecessary  to  consider  the  other  interesting  questions 
presented  by  the  record,  which  have  been  at^ed  at  length  by  the 
learned  counsel  for  the  respective  parties;  for  I  think  a  new  trial 
should  be  granted  on  the  ground  that  the  verdict  is  against  the  weight 
of  the  evidence. 

It  follows  that  the  order  and  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  tiie  appellants  to  abide  the  event. 

CLARKE  and  HOUGHTON,  JJ.,  concur.  SCOTT.  J.,  concurs  in 
result. 

INGRAHAM,  J.  (concurring).  The  complaint  alleges  that  plain- 
tiff was  a  corporation  organized  under  the  laws  of  the  state  of  New 
Jersey,  with  a  preferred  stock  of  the  par  value  of  $50,000  and  common 
stock  of  the  par  value  of  $450,000;  that  on  the  25th  of  May,  1901, 
the  preferred  stock  was  increased,  so  that  its  par  value  was  $100,000, 
and  the  common  stock  was  reduced,  so  that  its  par  value  was  $200,- 
000;  and  that  on  or  about  the  4th  of  June,  1901— 

"tbe  defendants  duly  subscribed  for  and  agreed  with  the  plaintiff  to  take  one 
thonaand  shares  of  the  plaintiff's  preferred  capital  stock,  and  then  and  there 
agreed  to  pay  to  this  plaintiff  the  subi  of  one  hundred  dollars  per  ahare  for 
said  atodc  or  the  sum  of  one  hundred  thousand  dollars." 

There  is  no  allegation  of  a  sale  of  the  stock  by  plaintiff  to  defend- 
ants, and  the  complaint  would  seem  to  be  based  on  a  subscription  for 
capital  which  had  not  been  issued,  rather  than  a  sale  of  stock  by  a 
corporation  who  had  in  some  way  acquired  a  portion  of  its  stock. 
From  the  evidence  it  appeared  that  all  of  the  common  stock,  except  1 
share,  viz.,  common  stock  of  the  par  value  of  $449,000,  was  issued  to 
one  Edward  Goodall  for  certain  patents,  which  he  assigned  to  the 
company  and  under  which  it  was  to  transact  its  business.  There  is  no 
evidence  that  I  can  fmd  that  at  the  time  of  the  agreement  alleged  in 
the  complaint  the  plaintiff  had  authority  to  issue  any  stock  except  the 
original  preferred  stock,  of  the  par  value  of  $50,000.  On  this  evi- 
dence it  would  appear,  therefore,  that  defendant's  subscription  would 
only  be  binding  on  either  party  for  the  stock  that  the  company  had 
power  to  issue,  which  was  600  shares  of  preferred  stock,  and  the 
defendants  have  paid  a  sum  in  excess  of  the  amount  due  for  that 
stock;  $50,000  having  been  paid  by  defendants  to  ^e  plaintiff  on 
August  14,  1901. 

The  evidence  that  the  common  stock  that  had  been  issued  had  been 
returned  to  the  plaintiff,  who  had  retained  some  of  the  common  stock 
as  what  was  called  "treasury  stock,"  does  not  show  that  the  plaintiff 
had  on  June  4, 1901,  power  to  issue  more  than  500  shares  of  preferred 
stock.  But,  assuming  that  there  was  evidence  that  the  plaintiff  had 
authority  to  issue  1,000  shares  of  preferred  stock,  I  concur  with  Mr. 
Justice  LAUGHLIN  that  the  finding  that  there  ever  was  an  unqualified 
subscription  of  the  whole  of  the  1,000  shares  of  the  preferred  stock 
by  the  defendants  is  against  the  weight  of  the  evidence,  and  I  there- 
fore concur  in  the  reversal  of  the  judgment. 
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NMW  TBUI.  (J  100*)— GB0UMD8— Nbwlt  Disoovbbed  Evidknck. 

Newly  discovered  evidence,  showing  that  a  letter  tending  strongly  to 
Impeach  plaintiff's  witness,  If  written  by  him,  which  he  denied,  and  to 
sustain  defendants'  claim,  was  in  fact  written  by  plaintiff's  witness,  was 
ground  of  new  trial,  where  defendants,  being  unable  upon  the  trial  to 
show  the  authorship  of  the  letter,  were  subjected  to  the  charge  that  It 
was  written  at  the  Instance  of  one  of  them,  who  was  thai  president  of 
idaintiff,  and  the  claim  was  made  that  It  was  written  in  d^endanta*  In- 
terest, and  was  so  understood  by  the  Jury. 

[Ed.  Note.— For  otber  cases,  see  New  Trials  Oeat  Dig.  |{  200-204;  Dec. 
Dig.  {  100.*] 

Appeal  from  Special  Term. 

Action  by  the  Bankers'  Money  Order  Association  against  Friedrich 
Nachod  and  others.  Judgment  for  plaintiff,  and  from  an  order  deny- 
ing- a  new  trial  on  the  ground  of  newly  discovered  evidence,  defend- 
ants appeal.  Reversed. 

Argued  before  INGRAHAM,  LAUGHLIN,  CLARKE,  HOUGH- 
TON, and  SCOTT,  JJ. 

Morgan  J.  O'Brien  (Antonio  Knauth,  George  T.  Hogg,  and  Harry 
W.  Alden,  on  the  brief),  for  appellants. 

Charles  F.  Brown  (James  R.  Ely,  Charles  Stewart  Davison,  and 
Andrew  J.  Dewey,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  appeal  by  defendants  is  from  an  order  de- 
nying their  motion  for  a  new  trial  upon  newly  discovered  evidence. 
It  is  the  same  action  in  which  an  appeal  from  an  order  denying  a  mo- 
tion for  a  new  trial  on  the  minutes  of  the  court  and  from  the  judg- 
ment were  argued  and  are  to  be  decided  herewith.  The  nature  of  the 
action  and  the  material  facts  developed  on  the  trial  are  stated  in  my 
opinion  delivered  on  the  other  appeal  (112  N.  Y.  Supp.  731),  and  need 
not  be  restated. 

The  learned  trial  justice  was  of  opinion  that  the  case  turned  on 
whether  the  testimony  of  Goodall,  the  promoter  of  the  plaintiff,  who 
remained  largely  interested  in  the  corporation,  or  the  testimony  of 
the  defendant  Kuhne  with  respect  to  what  was  said  at  the  meeting  of 
the  board  of  directors  of  the  plaintiff  held  on  the  4th  day  of  June, 
1901,  was  accepted  by  the  jury,  and  the  jury  were  so  repeatedly  in- 
structed. In  the  main  charge  the  jury  were  several  times  instructed, 
in  substance,  that  if  defendant  Kuhne,  acting  for  his  firm,  said  or  au- 
thorized to  be  said  at  that  meeting  that  they  would  take  and  subscribe 
or  pay  for  the  entire  issue  of  preferred  stock — which  was  testified  to 
positively  by  Goodall  only — then  plaintiff  was  entitled  to  a  verdict; 
but  that  if  Kuhne  merely  promised,  in  effect,  that  they  would,  with  the 
aid  of  the  syndicate,  assist  plaintiff,  or  agreed  in  behalf  of  the  under- 
writers to  subscribe  for  the  stock  not  sold  to  banks — which  is  the 
effect  of  Kuhne's  testimony — and  would  make  the  subscription  a  guar- 

*For  oUiar  cum  let  uune  topic  A I  hdubeb  In  D«o.  A  Am.  Olfi.  1M7  to  dftt*,  *  R«p>  InduM 
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anty,  then  the  plaintiff  could  not  recover.  After  the  jury  returned 
into  court  unable  to  agree,  and  were  urged  by  the  court  at  some  length 
to  make  another  effort  to  agree,  and  the  jurors  had  then  asked  some 
questions  and  received  further  instructions,  and  one  of  the  jurors  had 
asked  for  further  instructions  on  the  point  as  to  whether  the  $100,000 
was  to  be  paid  in  cash,  the  court  said : 

"Tou  really  have  to  determine  whether  It  was  as  testified  to  by  Mr.  Euhne, 
or  whether  It  was  as  testified  to  by  Mr.  'Goodall.  I  think  that  Is  aboot  as  clear 
a  way  as  I  can  init  the  vital  qnestlm  be^Hre  yoa.  Do  yon  accept  Mr.  Knbne'B 
statement,  or  do  yon  accept  Mr.  Ooodall's?  It  Is  evident  that  one  or  the 
other  la  mlstakm.  Which  of  them  Is  mistaken?  That  Is  the  question  for  you 
to  determine.  If  you  accept  Mr.  Kuhne's  statement,  yon  will  render  a  verdict 
in  favor  of  the  defendant.  If  yon  accept  Mr.  Ooodall's  statanoit,  you  will 
render  a  verdict  In  favor  of  the  plaintiff."  ^ 

In  answer  to  a  further  question,  this  was  reiterated ;  the  court  in- 
forming the  jury  in  effect  that  Goodall  had  testified  that  Kuhne  agreed 
that  his  firm  would  take  all  of  the  preferred  stock  and  pay  for  it  in 
cash,  and  that  Kuhne  denied  that  such  was  the  agreement.  It  is  un- 
disputed that  two  days  after  the  meeting  in  question  of  June  4th,  a 
letter,  known  as  "Exhibit  Q,"  was  written  on  the  letter  head  of  the 
plaintiff  under  that  date  and  addressed  and  mailed  to  each  member  of 
the  board  of  directors,  including  defendant  Kuhne,  reciting  that  at 
the  special  meeting  of  the  board,  held  on  the  4th  inst.,  the  resignation 
of  Director  Coler  was  accepted  and  the  defendant  Kuhne  was  elected 
in  his  place,  and  further  redting  as  follows : 

"It  was  the  sense  of  the  board  of  directors  that  the  preferred  stock  of  the 
association  be  offered  in  amounts  of  five  shares  and  under  to  the  banks  of 
the  country.  Subscriptions  to  the  same  to  be  received  by  Messrs.  Kanuth, 
Nachod  &  Kuhne,  New  York.  It  Is  the  Intention  to  commence  business  on 
July  1st,  when  the  war  revenue  tax  of  two  cents  on  money  orders  is  abolished. 
A  spe{-ial  meeting  of  the  board  Is  called  for  the  17th  Inst.,  at  3:30  o'clock,  to 
be  held  at  the  office  of  Messrs.  Alexander  &  Colby,  No.  120  Broadway,  for  the 
purpose  of  electing  a  new  secretary  and  to  approve  the  new  by-laws.  Our 
treasurer,  Mr.  Edwin  Qoodall,  will  deliver  an  address  before  the  North  Caro- 
lina Bankers'  Association  June  2l8t,  on  the  subject  ct  The  FIoob  and  Sys^n 
of  the  Bankers'  Money  Order  Association.' 

"By  order  of  the  President.  Anthony  Stumpf,  Secretary.  (G.)" 

The  initial  was  omitted  from  some  of  the  letters.  This  letter  forms 
the  basis  of  the  motion  for  a  new  trial  on  newly  discovered  evidence. 
The  initial  at  the  end  of  the  letter  received  by  Kuhne  looked  like  the 
letter  "S,"  and  defendants  went  to  trial  upon  the  theory  that  it  was 
written  by  Stumpf;  but  on  taking  the  witness  stand  he  denied  that 
he  wrote  it,  and  Goodall  also  in  effect  denied  that  he  wrote  it.  The 
newly  discovered  evidence  shows  that  it  was  written  by  Goodall.  The 
recital  in  the  letter,  if  written  by  him,  tends  strongly  to  impeach  his 
testimony  with  respect  to  what  occurred  at  the  meeting  of  June  4th, 
and  to  sustain  the  claim  of  the  defendants  concerning  the  same.  The 
defendants,  beingf  unable  upon  the  trial  to  show  the  authorship  of  the 
letter,  were  subjected  to  the  charge  that  it  was  written  at  the  in- 
stance of  the  defendant  Kuhne,  who  was  then  president  of  plaintiff,, 
and  the  claim  was  made  that  it  was  written  in  the  interest  of  the  de- 
fendants, and  it  was  evidently  so  understood  by  the  jury;  for  after 


742 


112  NBW  TOBK  SDPPLBHBHT 
ud  1«  N«w  Tork  State  Repoftn- 


(Sup.Ct 


they  retired  the  officer  in  charge  of  them  came  into  court  and  said  tiut 
they  wanted  "the  letter  which  the  defendant  wrote  to  himself." 

Upon  the  trial  the  plaintiff  evidently  laid  stress  upon  the  recital  in 
the  letter,  "By  order  of  the  President,"  and  ui^ed  the  jury  to  believe 
that  all  of  the  contents  of  the  letter  was  written  by  his  direction.  The 
explanation  of  defendants'  inability  to  show  upon  the  trial  who  wrote 
the  letter  might  be  more  complete  and  satisfactory,  and  in  a  doubtful 
case  greater  diligence  would  be  required;  but  as  there  can  be  but 
little  doubt  that  ttie  defendants  were  prejudiced  by  Goodall's  denial  of 
any  knowledge  concerning  the  letter,  which  if  the  newly  discovered 
evidence  be  true  was  written  by  himself  and  flatly  contradicts  him  with 
respect  to  what  occurred  at  the  meeting  and  on  the  vital  point,  the 
motion  should  have  been  granted  on  such  terms  as  would  reimburse 
plaintiff  for  the  costs  and  disbursements  which  were  thus  rendered 
fruitless. 

The  order  should  therefore  be  reversed,  with  costs ;  but  since  the 
verdict  is  to  be  set  aside  and  a  new  trial  granted  on  the  other  appeal, 
this  appeal  required  decision  only  to  settle  the  liability  for  costs,  and 
the  motion  need  not  now  be  granted,  and  it  is  therefore  unnecessary 
to  decide  upon  what  terms  it  should  have  been  granted. 

The  order  should  be  reversed,  with  $10  costs  and  disbursemoits. 


CLARKE  and  HOUGHTON,  JJ.,  concur.  INGRAHAM  and 
SCOTT,  JJ..  cwicur  in  result. 


(Supreme  Court,  Appellate  DlviBion,  First  Department    October  28,  190&) 

1.  DisooTBBT  <S  86*)— Right  to  Examination— Rules  or  Pbactici;. 

Under  General  Rules  of  Practice,  rule  14,  subd.  3,  a  discovery  can  only 
be  ordered  where  the  book  or  article  Is  material  to  the  decision  of  the  ac- 
tion, or  1b  competent  evidence  on  the  trial  thereof,  or  where  such  a  dis- 
covery la  necessary  to  enable  a  party  to  prepare  for  trial. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent.  Dig.  {(  110-112;  Dec 
Dig.  S  86.*] 

2.  DiSCOVBBT  ({  SS*)—RiaBX  to  EiXAiaKATION— MATBBIAI.nT  TO  MAIH  IBSUS. 

la  a  suit  to  have  conveyances  absolute  in  form  declared  to  be  mort- 
gages, and  to  require  d^endant,  upon  payment  of  any  amount  due,  to  re> 
conv^  the  property,  the  main  issue  is  the  real  character  of  the  conv^ 
ances;  and  hence  a  discovery  of  books  and  papers  in  defendant's  posses- 
sion, to  determine  what  amount,  If  any,  is  due,  should  not  be  granted,  un- 
less an  accounting  be  ordered. 


[Ed.  Note.— For  other  cases,  see  Discovery,  Cent  Dig.  H  110-112;  Dec. 
Dig.  I  86.*] 

Appeal  from  Special  Term. 

Action  by  Patrick  Alexander  Fogarty  against  William  P.  Fogarty. 
From  an  order  granting  a  discovery,  deundant  appeals.  Reversed, 
and  motion  denied. 


Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 
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Eugene  Frayer,  for  appellant. 

Edward  W.  S.  Johnston,  for  respondent 

INGRAHAM,  J.  This  action  was  brought  to  have  certain  deeds, 
absolute  on  their  face,  by  which  plaintiff  conveyed  to  the  defendant 
his  interest  in  certain  real  property,  declared  to  be  mortgages,  for  an 
accounting,  and  the  reconveyance  to  the  plaintiff  of  the  premises  con- 
veyed by  such  deeds.  The  complaint  alleges  that  prior  to  the  1st  of 
September,  190—,  the  plaintiff  had  borrowed  from  the  moneys  of  the 
estate  of  Patrick  A.  Fogarly,  deceased,  and  from  the  defendant  in- 
dividually, divers  sums  of  money,  aggregating  $31,700;  that  the  plain- 
tiff has  no  knowledge  as  to  whether  these  were  advanced  to  him  from 
the  moneys  of  the  estate  of  his  father  or  from  the  defendant's  in- 
dividual moneys ;  that  the  plaintiff  had,  prior  to  the  1st  of  September, 
1905,  repaid  to  the  defendant  the  sum  of  $24,700 ;  that  subsed[uent 
thereto  plaintiff  applied  to  the  defendant  for  an  additional  loan,  and 
the  defendant  then  agreed  to  loan  to  the  plaintiff  the  sum  of  $5,000, 
upon  plaintiff  giving  to  the  defendant,  as  security  for  the  advances 
theretofore  made  or  which  may  subsequently  be  made,  either  out  of 
the  defendant's  own  funds  or  out  of  the  funds  in  the  hands  of  the 
defendant  as  manager  of  the  estate  of  Patrick  A.  Fogarty,  deceased, 
deeds  and  conveyances  of  all  his  right,  title,  and  interest  in  and  to 
the  several  parcels  of  land  described  in  the  complaint ;  and  this  plain- 
tiff as  such  security  conveyed  his  right,  title,  and  interest  to  sudi 
property  to  the  defendant.  The  answer  admits  that  prior  to  the  1st 
of  September,  1905,  the  plaintiff  had  borrowed  from  the  defendant 
divers  sums  of  money,  but  denies  the  other  allegations  in  relation  to 
the  conveyances;  alleges  that  such  conveyances  were  not  given  as 
security,  but  were  actual  conveyances  in  fact  as  well  as  form,  given 
upon  a  good,  adequate,  and  sufficient  consideration.  The  defendant 
further  alleges  that  he  has  accounted  to  the  plaintiff  for  all  rents  of 
the  property  received  by  him.  The  action  being  at  issue,  the  plaintiff 
applied  for  a  discovery  and  inspection  of  the  books  of  account  of  the 
plaintiff's  deceased  father's  estate,  kept  1^  the  defendant  and  under 
his  control,  and  an  inspection  of  the  canceled  cheeks  of  that  estate, 
and  of  the  check  book  of  the  estate,  and  of  the  personal  books  of  ac- 
counts of  the  defendant,  showing  entries  made  or  payments,  advances, 
or  loans  made  to  the  plaintiff  or  for  his  account.  The  court  below  or- 
dered an  inspection  of  all  the  books  of  the  estate  of  which  the  de- 
fendant was  manager. 

The  object  of  the  action  is  to  have  these  conveyances,  absolute  on 
their  face,  declared  to  be  mortgages,  and  to  require  the  defendant, 
upon  payment  of  any  amount  that  is  due,  to  reconvey  the  property 
to  the  plaintiff,  and  the  accounting  that  is  asked  for  is  merely  to  as- 
certain what  amount  if  any  is  due.  Before  the  plaintiff  is  entitled  to 
an  accounting  he  is  bound  to  prove  that  these  conveyances  were  mort- 
gages, and  not  absolute  conveyances  of  property;  and,  that  fact  being 
proven,  the  court  will  direct  an  accounting.  It  does  not  appear,  there- 
fore, that  this  discovery  of  the  books  and  papers  of  the  defendant 
has  any  relation  to  the  main  issue  that  most  first  be  tried,  namely. 


744 


112  NEW  YORK  SUPPLEMENT 
and  146  New  York  State  Reporter 


(Sup.  Ct 


the  real  character  of  these  conveyances.  The  inspection  of  these  books 
and  papers  would  only  become  necessary  if  the  court  should  upon  the 
trial  find  that  the  conveyances  were  mortgages,  when  an  accounting 
would  be  ordered,  at  which  the  defendant  would  be  compelled  to  pro- 
duce such  books  and  papers.  A  discovery  can  only  be  ordered,  under 
subdivision  3  of  rule  14  of  the  general  rules  of  practice,  where  the 
book,  document,  record,  or  article  is  material  to  the  decision  of  the 
action,  or  is  x:ompetent  evidence  of  the  trial  thereof,  or  where  such  a 
discovery  is  necessary  to  enable  a  party  to  prepare  for  trial.  It  is 
quite  clear  that,  while  these  books  and  papers  would  be  competent 
evidence  upon  an  accounting,  if  one  should  be  ordered,  they  have  no 
bearing  upon  the  main  question  that  must  first  be  tried  as  to  whetiier 
or  not  these  checks  were  absolute  conveyances  or  given  as  security. 

The  action  is  not  to  compel  the  defendant  as  nunager  of  the  estate 
to  account  for  the  property  of  the  estate  which  has  come  into  his  pos- 
session, or  for  a  general  accounting  of  the  transactions  between  the 
plaintiff  and  the  defendant.  The  specific  relief  sought  in  this  action  is 
to  have  it  adjudged  that  these  absolute  conveyances  were  given  as 
security  for  money  loaned.  Plaintiff  admits  the  receipt  of  large  sums 
of  money  from  the  defendant,  and  alleges  that  he  has  no  knowledge 
as  to  whether  the  money  advanced  to  him  was  the  individual  mcmey 
of  the  defendant  or  the  money  of  the  estate ;  and,  while  there  is  a  dis- 
pute between  the  parties  as  to  the  amount  of  such  advances  and  the 
amount  unpaid,  that  is  a  question  for  an  accounting,  and  has  no  rela- 
tion to  the  main  question  to  be  first  determined  as  to  the  nature  of 
these  conveyances.  I  can  find  nothing  in  this  record  to  sustain  the 
contention  of  the  plaintiff  that  any  of  these  records  can  be  at  all  ma- 
terial upon  the  trial  of  that  issue,  and  until  that  issue  is  tried  and  dis- 
posed of  it  seems  to  me  that  such  a  discovery  is  entirely  unnecessary. 

This  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.  All  concur. 


(Supreme  Oonr^  Appellate  ptvlsloii.  First  Department.  October  23,  1906.) 

DlSCOVEBY  <f  86*)— BlOHT  TO  EUUIH  AT  I  ON— PARTNERSHIP. 

In  an  action  to  dlBsolve  a  partnership  and  for  an  accotmttnK,  where  a 
discovery  of  the  partnership  bocka  would  be  material  <nil7  wpoa  an  ac- 
counting,  plaintiff  must  establish  his  right  to  an  accounting  before  be  can 
be  granted  the  discovery. 

[Ed.  Note^ror  oQuer  casefl,  see  Discovery,  Dec  Dig.  |  86.*] 

Appeal  from  Special  Term. 

Action  by  Patrick  Alexander  Fogarty  against  William  P.  Fc^rty. 
From  an  order  directing  a  discovery,  defendant  appeals.  Reversed, 

and  motion  denied. 


Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Eugene  Frayer,  for  appellant. 

Edward  W.  S.  Johnston,  for  respondent. 
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INGRAHAM,  J.  This  action  was  brought  to  dissolve  a  partner- 
ship, which  it  is  claimed  was  compc>sed  of  the  plaintiff  and  the  de- 
fendant, and  for  an  accounting.  The  answer  admits  that  a  partner- 
ship was  formed,  of  which  the  defendant  was  a  special  partner,  and 
alleges  that  on  the  1st  of  May,  1905,  the  partnership  was  dissolved 
by  an  agreement  in  which  it  was  provided  that  the  two  general  part- 
ners should  pay  and  discharge  all  the  outstanding  obligations  of 
the  copartnership  and  hold  the  defendant  free  and  harmless  from  any 
and  all  claims  connected  with  ftie  said  copartnership,  and  should  re- 
pay to  the  defendant  the  sum  of  $5,000,  the  capital  contributed  by  him 
to  the  said  copartnership;  that  subsequently  the  partnership  between 
the  plaintiff  and  Tuttle,  the  other  general  partner,  was  dissolved,  by 
which  agreement  of  dissolution  the  plaintiff  agreed  to  pay  and  dis- 
charge all  of  the  outstanding  obhgations  of  the  copartnership,  includ- 
ing its  liability  to  repay  to  this  defendant  the  amount  contributed  by 
him  to  the  copartnership;  that  no  part  of  said  special  capital  has  been 
repaid ;  and  further  alleged  that  the  plaintiff  gave  to  the  defendant  a 
promissory  note  for  $5,000,  which  has  not  been  paid.  The  defendant, 
therefore,  demands  a  dismissal  of  the  complaint,  and  an  accounting  of 
the  special  copartnership,  and  judgment  for  the  $5,000.  The  plaintiff 
replied  to  this  counterclaim,  and  then  made  a  motion  for  a  discovery, 
which  motion  was  granted. 

The  same  question  that  is  .presented  upon  this  application  is  pre- 
sented in  the  case  between  these  same  parties  in  Action  No.  1  (decid- 
ed herewith)  112  N.  Y.  Supp.  742.  A  discovery  of  these  books  and 
papers  will  only  become  material  upon  the  accounting,  and  before 
such  discovery  can  be  granted  die  plaintiff  must  establish  that  he  is 
entitled  to  sudi  an  accounting. 

It  follows  that  the  order  a[^)ealed  from  must  be  reversed,  with  $10 
costs,  and  the  motion  for  a  discovery  denied,  with  $10  costs.  AU 
concur. 


OATLORD  T.  BROWN  et  aL 

(Sapreme  Court,  Appellate  Dirlsttm,  First  Department   October  23,  1906.) 

L  Fraud  (8  36*)— Actions— Depenskb. 

Id  an  action  against  defendant  corporation  for  falsely  and  fraudulently 
representing  that  ft  owned  a  large  Quantity  of  valuable  mining  property 
and  wonld  pay  certain  dividends,  whereby  plaintiff  was  induced  to  sub- 
scribe for  stock,  that  the  company  had  no  money  to  repay  the  subscrip- 
tion, or  that  on  compliance  with  certain  conditions  it  wonld  tmrrow  tiie 
money  to  repay  it,  was  no  defense, 
tEd.  Note. — For  other  cases,  see  Fraud,  Dec.  Dig.  |  36.*] 

2.  FBAUD  (§  43*>-- PLEADIMOa— SUPPICIENCT  OP  AlXEOATIOW. 

Flalntiff  alleged  that  defendants  caused  defendant  corporation  to  be 
organised  and  fraudul^tly  represented  that  it  owned  mining  property 
which  cimtalned  large  quantities  of  gold,  and  plaintifl  would  receive  at 
least  $76,000  for  his  subscription  within  six  months,  and  that  the  stock 
was  sold  to  plaintiff  at  the  same  price  as  to  others,  and  that  plaintiff  pur- 
chased the  stock,  relying  on  such  representations ;  that  defendants  subse- 
4n«itly  agreed  to  repay  the  subscription,  with  interest,  and  had  failed  to 
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do  BO,  and  the  company  had  suspended  operations,  defendants  retaining 
large  sums  of  money;  that  plalntifTs  stock  is  now  wortlile«^  but,  if  the 
representations  had  been  true,  it  would  be  worth  a  certain  sum,  for  which 
he  demanded  Judgment.  There  was  no  ofifer  to  return  the  stock  or  rescind 
the  contract  Held  that,  while  the  complaint  contained  some  immaterial 
auctions,  a  good  cauae  of  action  was  alleged  for  damages  for  tTKoA  In 
Inducing  plaintiff  to  buy  tiie  sto<^ 
[Ed.  Note.— For  other  cases,  see  Fraud,  Dec.  Dig.  |  48.*] 

Appeal  from  Special  Term. 

Action  by  Thomas  C.  Gaylord  against  Albert  O.  Brown  and  others. 
From  an  interlocutory  judgment  overruling  a  demurrer  to  a  part  of  the 
answer,  plaintiff  appeals.  Reversed,  and  demurrer  sustained,  with 
leave  to  amend. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM.  lAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

John  Thomas  Smith,  for  appellant 
Garrard  Glenn,  for  respondents. 

INGRAHAM,  J.  The  plaintiff  alleges  that  he  was  in  the  employ 
of  the  firm  of  A.  O.  Brown  &  Co.,  who  are  defendants  in  this  action; 
that  the  firm  had  become  interested  in  certain  gold  and  copper  lands  in 
the  republic  of  Santo  Domingo,  and  caused  the  defendant  the  Santo 
Domingo  Gold  &  Copper  Company  to  be  incorporated,  with  a  capital 
of  $64,000,000 ;  that  the  defendants  sold  a  large  amount  of  stock  of  the 
said  company,  and  received  upwards  of  $500,000  therefor,  and  for  the 
purpose  of  inducing  subscriptions  to  the  stock  of  the  company  they  rep- 
resented that  the  company  owned  a  large  amount  of  property  in  the  Do- 
minican Republic  which  contained  gold  to  the  extent  of  $150,000,000, 
that  the  defendants  had  examined-the  property  transferred,  that  com- 
petent mining  engineers  had  examined  the  property  and  reported  favor- 
ably thereon,  that  the  said  property  had  been  purchased  and  paid  for  in 
full,  and  that  a  corps  of  mining  engineers  had  been  sent  to  install  ma- 
chinery thereon;  that  the  defendants  further  represented  to  the  plain- 
tiff that  for  the  $5,000  which  the  defendants  requested  the  plaintiff  to 
subscribe  to  the  stock  of  the  said  company  he  would  receive  in  return, 
within  six  months,  at  least  $75,000,  and  that  the  plaintiff  was  to  re- 
ceive the  stock  subscribed  to  by  him  at  the  same  price  that  it  was  to 
be  allotted  to  the  defendant  Buchanan  and  his  friends,  Buchanan  being 
a  member  of  the  firm  of  Brown  &  Co. ;  that  the  plaintiff,  relying  upon 
the  truth  of  these  representations  subscribed  to  the  stock  of  the  com- 
pany, and  paid  to  the  defendant  Brown  &  Co.  $5,000  therefor,  and  re- 
ceived S50  shares  of  the  capital  stock  of  the  company  at  the  rate  of  $20 
per  share.  It  is  then  alleged  that  the  defendant  Buchanan  received  large 
amounts  of  stock  of  the  company  at  a  price  much  lower  than  $20  a 
share,  and  that  the  defendants  had  sold  a  large  amount  of  said  stock  to 
third  persons  at  $4  per  share ;  that  these  gold  properties  are  practical- 
ly worthless,  ar>d  that  the  defendants  never  owned  the  same ;  that  none 
of  the  properties  contained  gold  running  $1,000,000,  or  gold  in  any 
quantity,  or  of  any  commercial  value  whatever,  and,  generally,  that 
all  these  representations  were  false;  that  on  January  16,  1907,  all 
operations  were  aband(»ied;  that  Brown  &  Co.  subsequently  alleged 
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that  they  would  pay  on  January  16,  1908,  to  the  subscribers  to  the  said 
stock,  the  price  paid  by  them  to  the  company,  together  with  interest  at 
4  per  cent. ;  that  large  amounts  of  money  had  been  retained  by  the  de- 
fendants for  over  a  year  since  the  company  ceased  operations ;  that  if 
the  representations,  relying  upon  which  the  plaintiff  subscribed  to  said 
stock,  had  been  true,  S50  shares  would  have  been  worth  $125,000,  and 
that  the  shares  are  now  valueless;  and  the  plaintiff  demands  judgment 
in  the  sum  of  $135,000. 

The  defendant  the  Santo  Domingo  Gold  &  Copper  Company  was 
made  a  party  defendant,  and  it  interposed  an  answer  admitting  certain 
allegations  of  the  complaint  and  denying  other  allegations,  and  gen- 
erally denying  all  of  the  allegations  of  fraud;  and  as  a  separate  defense 
it  was  alleged  that  all  of  the  money  that  it  received  for  its  stock  has 
been  long  expended,  and  that  the  said  company  has  no  method  of  rais- 
ing money  except  by  borrowing  from  the  defendants  Brown  &  Co.; 
that  the  plaintiff,  about  the  11th  of  October,  1906,  deposited  the  certif- 
icate for  the  shares  of  stock  before  mentioned,  and  assigned  all  his 
right,  title,  and  interest  in  said  stodc  to  the  defendants  Brown  &  Co.  to 
secure  certain  loans  and  advances  made  to  him  by  them,  and  that  sub- 
sequently the  plaintiff  assigned  all  the  right,  title,  and  interest  remain- 
ing in  said  stock  to  one  Alice  B.  Gaylord ;  and  that  this  defendant  is 
ready  and  willing,  upon  the  receipt  of  the  proper  releases,  authoriza- 
tions, assignment,  or  transfer  of  said  shares  of  stock  from  the  said 
Brown  &  Co.  and  Alice  B.  Gaylord,  and  from  the  plaintiff,  to  borrow 
from  the  defendant  Brown  &  Co.  the  stun  of  money  necessary  to  re- 
pay to  the  plaintiff  &e  amount  subscribed  by  him  for  said  stock,  to- 
gether with  interest  at  4  per  cent.,  and  to  repay  to  him  the  said  amount. 
It  is  clear  that  this  defense  is  frivolous.  If  the  plaintiff  had  any 
cause  of  action  against  this  Santo  Domingo  Company  to  recover 
$135,000,  or  any  other  sum,  neither  the  fact  that  the  company  has  no 
money  to  pay,  nor  that  on  compliance  with  certain  conditions  it  would 
borrow  the  mon^  from  a  codefendant  and  then  pay,  is  no  possible 
defense. 

The  learned  judge,  in  overruling  this  demurrer,  said  that  it  was  dif- 
ficult to  determine  whether  the  plaintiff  seeks  to  recover  for  deceit,  or 
on  a  promise  to  repay  the  plaintiff  the  money  he  expended,  or  in  equity 
to  enforce  a  trust  on  the  funds  now  in  the  hands  of  the  defendant. 
But  we  think  that,  although  the  complaint  contains  immaterial  alle- 
gations, there  is  but  one  cause  of  action  alleged,  which  is  to  recover 
damages  for  fraud.  The  amount  alleged  to  have  been  paid  for  the 
stock  was  $5,000.  The  plaintiff  has  made  no  tender  of  the  stock  and 
demanded  a  return  of  this  sum,  makes  no  claim  to  rescind  the  contract, 
but  simply  alleges  that  this  purchase  was  induced  by  false  and  fraudu- 
lent misrepresentations,  and  seeks  to  recover  the  damages  sustained 
by  him  in  consequence  of  the  fraud.  The  complaint  alleging  that  the 
defendants  made  these  representations,  it  would  appear  that  a  good 
cause  of  action  was  alleged  as  against  all  the  defendants ;  and,  as  we 
think  that  no  facts  were  alleged  in  this  separate  defense  which  was 
a  defense  to  this  cause  of  action,  the  demurrer  should  have  been  sus- 
tained. 
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The  judgment  appealed  from  is  therefore  reversed,  with  costs,  and 
the  demurrer  sustained,  with  costs,  with  leave  to  the  defendants  to 
amend  the  answer  within  20  days  on  payment  of  such  costs.  All 
concur. 


(Supreme  Court,  Appellate  IMvlslon,  First  Department   October  23,  1906>) 

Fbaud  <{  30*}— AcnoRB— Defbnsbb. 

Id  an  action  for  damages  for  fraud  In  inducing  plaintiff  to  buy  worth] eM 
stock,  that  plaintiff  thereafter  deposited  his  sto(ft  vlth  defendants  as  se- 
curity, or  that  defendants  were  willing  to  credit  plaintiff  wltti  the  amount 
paid  therefor,  with  Interest,  or  that  plaintiff  afterwards  assigned  the  stock, 
would  not  be  a  defense,  even  If  such  facts  could  be  set  up  under  Code  Civ. 
Free.  S  508,  permitting  an  auction  of  a  partial  defense  tendli^  to  re- 
duce damages. 

[Bd.  Not&— For  other  cases,  see  Frand,  Cent  Dig.  |  81;  Dec  Dig.  |  36l*] 

Appeal  from  Special  Term. 

Action  by  Thomas  C.  Gaylord  against  Albert  O.  Brown  and  others. 
From  an  interlocutory  judgment  overruling  a  demurrer  to  the  answer, 
plaintiff  appeals.  Reversed,  and  demurrer  sustained,  with  leave  to 
amend. 

Argued  before  PATTERSON,  P.  T..  and  INGRAHAM,  I^UGH- 
LIN,  CLARKE,  and  SCOTT.  JJ. 

John  Thomas  Smith,  for  appellant. 
Garrard  Glenn,  for  respondent-^, 

INGRAHAM,  J.  This  is  a  demurrer  to  the  answer  of  Brown  &  . 
Co.   The  nature  of  the  action  is  stated  in  the  opinion  deciding  die 

appeal  from  a  judgment  overruling  the  demurrer  of  the  Santo  Domingo 
Gold  &  Copper  Company,  decided  herewith.  112  N.  Y.  Supp.  745. 
Brown  &  Co.  interposed  an  answer,  admitting  several  allegations  of 
the  complaint,  and  denying  other  allegations  of  the  complaint,  and 
then  set  up  as  a  further  and  separate  defense  that  the  plaintiff  sub- 
scribed to  300  shares  of  the  stock  of  the  Santo  Domingo  Gold  &  Cop- 
per Company,  paying  therefor  at  the  rate  of  $20  per  share ;  that  sub- 
sequently, on  the  11th  of  October,  1906,  the  plaintiff  sold  and  trans- 
ferred to  one  Smith  50  shares,  receiving  $1,000  therefor;  that  subse- 
quently the  plaintiff  repurchased  the  said  shares  of  stock  from  Smith, 
and  the  defendant  Brown  &  Co.  paid  to  Smith  the  sum  of  $1,050  for 
such  repurchase ;  that  at  the  time  of  the  purchase  of  the  300  shares  of 
stock  by  the  plaintiff  the  plaintiff  was  indebted  to  the  defendant  for 
certain  advances  in  connection  with  a  brokerage  account  in  the  simi  of 
$7,083.30,  and  that  on  or  about  the  11th  of  October,  1906,  the  plain- 
tiff deposited  with  the  defendant  his  certificate  for  250  shares  of  the 
stock  as  collateral  security  for  such  indebtedness,  and  that  the  cer- 
tificate for  50  shares  of  said  stock  purchased  for  the  plaintiff  from 
the  said  Smith  was  likewise  deposited  by  the  plaintiff  with  the  de- 
fendants to  secure  the  advances  made  thereon ;  that  the  said  indebted- 
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ness  of  the  plaintiff  to  the  defendants  has  not  been  paid,  and  there  is 
now  due  and  owing  from  the  defendants  to  the  plaintiff  the  sum  of 
$10,945.01 ;  that  the  defendants  have  been  at  all  times,  and  are  now, 
ready  and  willing  to  credit  upon  the  account  of  the  plaintiff  with 
them,  in  accordance  with  the  terms  of  the  complaint,  the  amount  sub- 
scribed for  said  stock  by  the  plaintiff,  to  wit,  $6,000,  together  with 
interest  at  4  per  cent.,  upon  the  execution  of  a  proper  assignment  and 
transfer  to  the  defendant  of  said  stock ;  that  prior  to  the  commence- 
ment of  this  action  the  plaintiff,  being  then  indebted  to  the  defendant, 
assigned  or  purports  to  have  assigned  all  his  right,  title,  and  interest 
in  said  shares  of  stock  to  one  Alice  B.  Gaylord,  and  a  suit  has  been 
instituted  in  the  name  of  said  Alice  B.  Gaylord  against  the  defendant 
Brown  &  Co.  to  recover  of  them  the  said  certificate  and  shares  of  stock, 
or  $10,000,  their  alleged  value,  and  for  damages  for  their  detention, 
which  suit  is  now  pending. 

We  think  that  the  complaint  alleges  a  cause  of  action  for  the  dam- 
ages sustained  by  the  plaintiff  in  consequence  of  the  stock  not  being 
what  it  was  represented  to  be — not  for  a  rescission  of  the  purchase  and 
a  recovery  bade  of  the  amount  paid,  although  there  are  many  allega- 
tions in  this  complaint  that  are  quite  unnecessary  upon  such  a  cause  of 
action.  The  question  is,  then,  whether  this  separate  defense  is  suf- 
ficient. If  the  action  is  to  recover  damages  for  deceit,  it  is  quite  plain 
that  the  fact  that  plaintiff  deposited  the  shares  of  stock  purchased 
with  the  defendant  Brown  &  Co.  as  security  would  not  be  a  defense; 
Assuming  that  the  defendants  would  be  allowed  to  offset  the  amount 
of  the  plaintiff's  indebtedness  as  against  any  recovery  that  the  plain- 
tiff would  obtain,  these  facts  are  not  pleaded  as  a  counterclaun  or  off- 
set, or  as  a  partial  defense.  The  fact  that  the  defendants  are  willing  to 
credit  the  plaintiff  with  $6,000,  with  interest  at  4  per  cent.,  does  not 
seem  to  be  a  defense.  Nor  would  the  allegation  that  the  plaintiff 
had  assigned  the  stock  to  one  Alice  B.  Gaylord  be  a  defense  to  an 
action  for  damages  for  a  fraud.  Assuming  tliat  these  facts  might  be 
alleged  as  a  partial  defense,  or  in  mitigation  of  damages,  under  sec- 
tion 508  of  the  Code  of  Civil  Procedure,  it  is  quite  clear  that  it  is 
not  a  defense  to  the  cause  of  action  to  recover  the  damages  sustained 
by  the  plaintiff  in  consequence  of  the  fraudulent  representations. 

I  thiidc  this  demurrer  must  be  sustained,  as  these  facts  are  not  a  de- 
fense to  the  only  cause  of  action  which  is  alleged  in  the  complaint, 
namely,  an  action  to  recover  damages  for  fraud. 

The  judgment  appealed  from  must  be  reversed,  with  costs,  and  the 
demurrer  sustained,  with  costs,  with  leave  to  the  defendants  to  amend 
the  answer  within  20  days  on  payment  of  costs.   All  concur. 
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(Supreme  Court  Appellate  DlvMon,  Second  Department   October  22,  1908.) 

1.  Fraud  ^  13*)— Obourd  or  Acnon. 

To  maintain  a  common-law  action  for  deceit  the  representation  on 
wblch  It  Is  based  must  not  only  have  been  falae  and  material,  but  defend* 
ant,  when  he  made  it,  must  have  known  that  it  was  false,  or,  not  knowing 
whether  it  was  true  or  false,  made  it  recklessly,  without  heed  to  the  in- 
Jury  which  ml^t  ensue. 

[Ed.  Note.— For  other  cases,  eee  Fraud.  Cent  Dig-  tl  8-S;  I>ec.  Dig. 
.    I  18.*] 

2.  COBPOBATIONS  (8  317*)—FBAUD— ACTIONS— FlHDIMOS. 

In  an  action  by  a  stocliholder  against  directors  for  fraud  In  conspiring 
to  put  out  false  statemeuta  of  the  affairs  of  the  corporation,  thereby  In- 
ducing plaintiCt  to  invest  bis  money,  the  directors  must  be  shown  to  hare 
conspired  to  put  out  the  statements,  and  to  hare  done  ao  knowing  their 
telalty,  to  produce  a  frandnlent  result  and  mer^y  that  th^  were  lax  In 
the  dlBdharge  of  the  duties  at  directors  Is  not  Incon^tent  witti  want  of 
fraud.  V. 

[Ed.  Note.~For  other  cases,  see  Cinporatlfms,  Cent  Dig.  1 1407)i ;  Dec 
Dig.  1  817.*] 

8.  FBAUO  a  50*)— BVIDKirGB— PBEBDimioirs. 

Fraud  is  never  to  be  presumed,  b«t  must  be  proved. 

[Ed.  Notft— For  other  case^  see  Fraud.  Gent  Dig.  {  46 ;  Dec.  Dig.  fi  60.*] 

4.  AppejU.  Ann  SteeoB  ^  807*)— Fmnznos  — SuvnciiROT  or  ETiDxiroB-^ii- 

suuPTions. 

Where  the  evidence  Is  not  contained  in  ttie  case  on  appeal,  the  court 
must  assnnw  that  the  fitcts  proved  sustained  the  findings,  and  any  adffl- 
tlonal  findings  required  to  support  the  conduslon  of  law  not  In  conflict 
with  the  afilrmatlve  facts  found. 

(Ed.  Note^For  ottier  cases,  see  Appeal  and  Error,  Gat  Dig.  |  8678 ; 
Dec.  Dig.  1 907.*] 

5.  CoHSPiBAOT  <|  19*)— Fraud— BviDiROE—PusuiiPTiOVS. 

A  conspiracy  for  the  purpose  of  circulating  false  statements  of  ttie  af- 
fairs of  a  corporation  Is  in  eeaeaaca  a  crim^  and  there  can  be  no  presump- 
tion of  crime  growing  out  of  mere  carelessness  In  not  being  better  Infbrmed 
as  to  the  truth  of  the  situation. 

[Ed.  Note. — For  other  cases,  see  Gonsidracy,  Dec.  Dig.  1 19.*] 

6.  Appeal  ard  Bbbob  (S  846*)— FiRDinGS-CoHSTRUcrioR. 

The  court  on  ap[>eal  must  reconcile  the  findings;  and,  when  that  can- 
not be  done,  it  must  accept  the  findings  most  favorable  to  appellant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ff  3347- 
33G2 ;  Dec.  Dig.  {  846.*1 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Richard  M.  Bell  against  Thomas  L.  James  and  others. 
From  a  judgment  granting  insufficient  relief,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Edward  P.  Lyon,  for  appellant. 

William  H.  Russell  (A.  J.  Dittenhoefer,  Edwin  L.  Scofield,  and 
Charles  A.  Deshon.  on  the  brief),  for  respondents. 
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WOODWARD,  J.  This  action  was  brought  by  &  stockholder  of 
the  Anglo-American  Savings  &  Loan  Association  against  the  former 
directors  of  the  association;  the  theory  of  the  action  being  that  the  di- 
rectors entered  into  a  conspiracy  or  concert  of  action,  for  the  purpose 
of  putting  out  false  statements,  as  to  the  affairs  of  the  association, 
which  induced  the  plaintiff  and  others  to  invest  their  money,  and  to 
keep  the  same  invested,  at  a  time  when  the  association  was  in  fact 
ins<dvent.  In  other  words,  the  action  is  one  at  common  law  for  de- 
ceit, and  in  actions  of  this  character  the — 

"gravamen  of  the  action  la  actual  fraud,  and  nothing  less  will  stutaln  it  The 
representation  upon  which  it  Is  based  must  be  shown  not  only  to  have  be&a. 
false  and  mateilal,  but  that  the  defeaodant,  when  he  made  It,  knew  that  It 
was  false,  or,  not  knowing  whether  it  was  troe  or  false,  and  not  airing  wliat 
the  fact  ml^t  be,  made  it  recklessly,  paying  no  heed  to  the  Injury  which  might 
ensue.  Hlsjudgment,  however  gross,  or  want  of  cautlim,  however  marked,  is 
not  jtraud.  Intentional  fraud,  as  dtstinguished  from  a  mere  breach  of  duty  or 
the  omission  to  -use  due  care.  Is  an  essential  factor  in  an  action  for  deceit. 
The  man  who  Intentionally  deceives  another  to  his  injury  should  be  legally 
responsible  for  the  consetiuences.  Bat  if,  through  Inattention,  want  of  judg- 
ment, reliance  upon  information  which  a  wiser  man  might  not  credit,  miscon- 
ception of  the  facts,  or  of  his  moral  obligation  to  inquire,  he  makes  a  repre* 
sentatlon  designed  to  Influence  the  conduct  tut  another,  and  upon  which  the 
other  acts  to  his  prejudice,  yet,  If  the  misrepresentation  was  honestly  made, 
believing  it  to  be  true,  whatever  other  liability  he  may  incur  he  cannot  be 
made  liable  In  an  action  for  deceit" 

This  is  the  doctrine  quoted  by  this  court  with  approval  in  the  case 
of  Lyon  v.  James,  97  J^p.  Div.  385,  390,  90  N.  Y.  Supp.  28,  affirmed 
181  N.  Y.  512,  73  N.  E.  1136,  and  we  are  able  to  discover  no  reason 
why  it  is  not  controlling  here.  The  plaintiff  does  not  make  a  case  and 
print  all  the  evidence.  He  relies  upon  alleged  inconsistencies  in  the 
findings  of  fact,  in  so  far  as  they  relate  to  the  defendants  other  than 
Gilbert,  against  whom  judgment  is  rendered. 

If  the  acticm  was  one  against  the  directors  for  n^ligeifce  in  the 
conduct  of  the  affairs  of  the  corporation,  there  are  undoubtedly  find- 
ings of  fact  wWch  are  inconsistent  with  the  conclusions  reached  in 
this  case;  but,  where  the  gravamen  of  the  action  is  deceit  amounting 
to  a  fraud,  the  mere  fact  that  the  court  finds  facts  which  indicate  a 
very  lax  and  improper  discharge  of  the  duties  of  directors  is  not  in- 
consistent with  the  fact  that  the  defendants  were  not  guilty  of  actual 
fraud.  To'constitute  the  cause  of  action  which  the  plaintiff  has  at- 
tempted to  establish  against  the  defendants  in  this  case,  it  is  necessary 
to  show  that  they  entered  into  a  conspiracy  or  concert  of  action  for 
the  purpose  of  putting  out  the  literature  which  is  alleged  to  have  con- 
stituted the  basis  of  the  deception,  and  that  they  did  this  knowing  the 
statements  were  false,  and  for  the  purpose  of  producing  the  fraudu- 
lent result.  We  cannot  say  what  the  evidence  is  in  this  case,  for  it  is 
not  before  us ;  but  from  the  discussion  of  the  question  by  plaintiff's 
counsel  it  is  evident  that  the  evidence  fails  to  disclose  any  motive  for 
such  a  conspiracy  on  the  part  of  the  directors  other  than  Gilbert,  and 
the  most  that  is  claimed  is  that  the  conduct  of  these  defendants  was 
such  that  they  oi^ht,  in  the  nature  of  things,  to  have  known  the  facts 
and  been  aware  of  their  misleading  and  fraudulent  tendencies.  But 
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the  rule  is  well  established  that  fraud  must  be  proved.  It  is  never  to 
be  presumed,  and  mere  evidence  of  negligence  is  not  evidence  of  af- 
firmative fraud,  such  as  Is  necessary  to  sustain  the  cause  of  action 
here  asserted.  Where  the  evidence  given  on  a  trial  is  not  contained  in 
the  case  on  appeal  to  this  court,  it  must  be  assumed  that  the  facts 
proved  were  sufficient  to  sustain  the  findings,  and  also  to  sustain 
any  additional  findings  required  to  support  the  conclusions  of  law  not 
in  conflict  with  the  affirmative  facts  found.  Berger  v.  Varrelmann, 
127  N.  Y.  281,  293,  27  N.  E.  1065,  18  L.  R.  A.  808,  and  authorities 
there  cited. 

In  this  case  the  facts  found  undoubtedly  show  great  want  of  care 
and  prudence  on  the  part  of  the  members  of  the  board  of  directors 
of  the  Anglo-American  Savings  &  Loan  Association;  but  this  is  a 
long  way  from  establishing  that  men  of  responsibility  and  standing 
in  the  community  have  deliberately  entered  into  a  conspiracy  or  un- 
derstanding for  the  purpose  of  issuing  and  drculating  false  and  mis- 
leading statements  of  the  affairs  of  the  corporation.  That  is  in.  its 
essence  a  crime,  and  there  can  be  no  presumption  of  crime  growing 
out  of  mere  carelessness  in  not  being  better  informed  as  to  the  truth 
of  the  situation.  The  findings,  which  it  does  not  appear  necessary  to 
review  in  detail,  are  entirely  consistent  with  the  theory  that  Gilbert 
made  use  of  the  other  defendants  to  carry  out  his  fraud,  and  that  he 
imposed  upon  their  confidence,  leading  them  to  close  their  eyes  to  the 
real  truth;  and  these  findings  are  not  inconsistent  with  the  ultimate 
facts  as  found  upon  the  trial,  and  which  hold  that  the  defendants  oth- 
er than  Gilbert  were  not  guilty  of  fraud  as  it  is  defined  and  understood 
in  this  class  of  actions. 

This  disposes  of  the  contention  of  the  plaintiff  that  he  is  entitled  to 
the  most  favorable  view  of  the  findings  on  this  appeal,  and  therefore  to 
a  reversal.  It  is  the  duty  of  the  court  to  reconcile  findings,  and  it  is 
only  wheil  this  cannot  be  done,  under  any  reasonable  construction,  that 
it  is  bound  to  accept  the  findings  most  favorable  to  the  appellant.  T. 
N.  Bank  v.  Paricer,  130  N.  Y.  415,  417,  29  N.  E.  1094,  and  authority 
there  cited.  In  this  case  there  is  no  inconsistency  in  the  findings. 
Some  of  them  show  distressing  negligence  on  the  part  of  the  defend- 
ants, but  none  of  them  show  that  the  defendants  other  than  Gilbert 
had  any  purpose  of  deceiving  the  plaintiff  and  others,  or  that  they 
had  any  intention  of  deceiving,  and  so  the  finding  that  the  defendants, 
other  than  Gilbert,  were  not  guilty  of  acts  amounting  to  fraud,  is  not 
inconsistent,  and  gives  no  ground  for  a  reversal  of  the  juc^nent  in 
part. 

The  judgment  appealed  from  must  be  affirmed. 

Jodgment  and  order  amending  decision  affirmed,  with  costi.  All  concor; 
Jenks,  J.,  In  result 
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RILEY  T.  BOBINSOX  et  al. 
(Supreme  Court,  Appelate  Division,  Second  DepartiQent<   October  22,  19O80 

1.  Pbikcipal  and  Agent  (5  178*)— Noticb  to  Agent— Relation. 

The  vendor  In  a  contract  for  sale  of  land,  ofTerlng  a  conveyance  from 
a  third  person  having  a  tax  title  only,  and  being  Informed  by  the  pur- 
chaser's attorney  that  the  purchaser  would  not  complete  the  purchase  un- 
less a  quitclaim  deed  waa  obtained  from  the  person  holding  the  regular 
title,  and  that  the  record  abowed  it  to  be  in  R.,  obtained  aacb  a  deed  to 
the  purchaser  from  R.,  who  told  him  before  deUvering  It  that  she  did  not 
.  own  the  property,  but  had  conveyed  it  to  plaintiff,  and  he  thereafter  de- 
livered such  deed,  with  tbe  deed  from  the  holder  of  the  tax  title,  to  the 
purchaser.  Held,  that  the  vaidor  was  not  tbe  purcbaaer's  agent  In  aecur- 
Ing  the  deed,  and  hence  notice  to  him  of  plalntifTa  title  was  not  notice  to 
the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  H  680- 
684 ;  Dec  Dig.  |  17a*] 

2.  Vendob  and  Pubchabeb  (S  236*)— Bona  Fide  Pobohasebs— Faticent  of 

Value. 

Where  the  purchaser  paid  an  adequate  consideration  for  land,  but  be- 
fore he  completed  the  purchase  the  vendor  obtained  a  quitclaim  deed  to 
him  from  another  of  an  outstanding  record  title,  in  addition  to  the  deed 
from  the  vendor,  any  Inadequacy  in  the  price  for  the  quitclaim  would 
not  render  blm  not  a  purdiaser  for  value,  as  the  number  of  deeds  was 
Immaterial,  and  the  two  deeds  conld  not  be  treated  aeporately;  the  teat 
of  Inadequacy  of  conaitoratlon  being  the  amount  paid  for  the  land. 

[Ed.  Note.— For  other  cases,  see  Vaidor  and  Purdiaser,  Cent,  Dig.  i 
672;  Dec.  Dig.  I  286.*] 

8.  Vendob  and  Pitbcuabeb  (S  236*)  —  Bona  Fide  PmtaHASBBS  —  Pathbnt  ot 

Value. 

Where  there  was  an  outstanding  tax  title  to  land,  a  quitclaim  deed 
thereof  from  one  not  claiming  under  the  tax  title  was  worthless,  if  the 
tax  title  was  good ;  and,  even  if  the  tax  title  was  doubtful,  the  value  of 
the  quitclaim  deed  was  speculative,  so  that  a  consideration  of  $10  paid 
therefor  would  be  adequate  in  either  case. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Dec.  Dig.  S  236.*] 

4.  Vendob  and  Puhchashb  (|  236*)  — Bona  Fide  Pubghasebs— Pathent  of 

Value. 

Where  a  purchaser  paid  his  vendor  an  adequate  consideration  for  land, 
but,  before  completing  tbe  purchase,  required  him  to  procure  a  quitclaim 
deed  from  one  having  the  record  title,  and  the  vendor  bimself  paid  for  the 
quitclaim  deed,  but  caused  the  purchaser's  name  to  be  inserted  therein  as 
grantee,  tbe  purchaser  was  not  a  purchaser  from  the  grantor  under  the 
quitclaim  deed,  and  any  inadequacy  of  tiie  consideration  paid  tberefor 
woidd  not  make  bim  not  a  purdutser  for  value  from  bis  grantor. 

[Bd.  Note.— For  other  cases,  see  Vendor  and  PunOiaser,  Dec.  DUE.  I  286^*] 

6.  Vendob  and  Pubohaseb  3  224*)  — Rights  of  Pabtieb— Thibd  Pessonb  — 
Pbiobitt  oveb  Unbecobdbd  Deed. 

Where  a  purchaser  paid  a  valuable  consideration  for  land,  but  before 
consummating  the  purchase  required  bis  vendor  to  obtain  a  quitclaim  deed 
of  an  outstanding  record  title  from  a  third  person,  he,  having  no  notice 
that  the  quitclaim  deed  grantor  had  previously  conveyed  to  plaintiff  by  an 
unrecorded  lost  deed,  got  priority  by  the  quitclaim  deed  over  the  prior 
unrecorded  deed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  || 
46d-473;  Dec.  Dig.  S  224.*] 

Woodward,  J.,  dissenting. 

*¥ta  oUmt  oaiM  im  miiw  topic  ft  I  muicbbb  In  Dae.  A  Am.  Dlfi.  IWT  to  dste,  A  Rsp'r  XndexM 
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Appeal  from  Spedal  Term,  Suffolk  County. 

Action  by  Nellie  C.  Kiley  against  Carrie  Robinson  and  another. 
From  a  judgment  for  defendant  Hoefer,  plaintiff  appeals.  Affirmed. 

Argued  before  WOODWARD,  TENKS,  HOOKER,  GAYNOR, 
and  MILLER.  JJ. 

Henry  P.  Burr,  for  appellant. 
Albert  C.  Aubety,  for  respondent 

GAYNOR,  J.  This  is  a  suit  to  determine  title  to  unoccupied  real 
property  in  Suffolk  county  between  two  conflicting  claimants.  It 
was  conveyed  to  the  plaintiff  in  1895  by  the  owner  of  the  legal  title, 
the  defendant  Carrie  Robinson,  but  the  plaintiff  failed  to  record  her 
deed  and  lost  it.  In  1905  one  Frazer  offered  to  sell  the  land  to  the 
defendant  Hoefer  for  94:50^  and  Hoefer  purchased  it  of  him  and  paid 
him  that  sum  therefor.  The  deed  of  conveyance  offered  by  Frazer 
was  by  one  Van  Tassel,  but  Hoefer  had  no  dealing  with  him.  Van 
Tassel's  title  originated  in  a  sale  in  fee  of  the  property  by  the  county 
treasurer  of  Suffolk  county  for  unpaid  taxes,  and  reached  him  through 
a  chain  of  conveyances  beginning  with  the  grantee  in  the  tax  deol. 
The  attorney  who  searched  the  title  for  the  defendant  Hoefer  in- 
formed Frazer  that  Hoefer  would  not  complete  the  purchase  unless  a 
quitclaim  deed  was  obtained  of  the  person  in  whom  the  regular  title 
was,  and  informed  him  that  the  record  showed  it  to  be  in  Carrie 
Robinson.  Thereupon  Frazer  obtained  of  her  a  quitclaim  deed  of 
the  property  to  Hoefer,  and  delivered  it  to  him  with  the  said  deed 
from  Van  Tassel.  She  testified  that  before  delivering  such  deed  to 
Frazer  she  told  him  that  she  did  not  own  the  property — that  she  had 
conveyed  it  to  the  plaintiff. 

The  learned  trial  judge  was  entirdy  right  in  refusing  to  find  that 
notice  to  Frazer  of  Uie  conveyance  of  the  defendant  Carrie  RotMnson 
to  the  plaintiff  was  not  notice  to  the  defendant  Hoefer.  Frazer  was 
not  his  agent;  on  the  contrary,  their  only  relation  was  that  of  vendor 
and  purchaser.  Frazer  undertook  to  give  good  title  to  Hoefer,  and 
did  it  in  his  own  way.  He  was  not  acting  for  Hoefer  but  for  himself. 
There  is  no  evidence  whatever  on  which  to  base  the  relation  of  prin- 
cipal and  agent  between  them. 

The  defendant  was  a  purchaser  without  notice  of  the  unrecorded 
conveyance,  and  also  for  a  valuable  cCKisideration,  which  the  statute 
makes  necessary  to  give  a  recorded  deed  priority  over  a  prior  unre- 
corded deed.  Taking  the  phrase  "valuable  consideration"  to  mean  an 
approximately  adequate  consideration,  all  things  being  considered,  in- 
cluding the  purchaser's  good  faith,  the  defendant's  case  is  within  it, 
for  there  is  no  dispute  that  he  paid  full  value  for  the  land.  It  is  only 
said  that  he  did  not  pay  such  a  consideration,  within  the  meaning  of 
the  statute,  for  the  quitclsum  deed.  But  that  deed  cannot  be  treated 
separately.  Tht  defendant's  vendor  was  obliged  to  give  him  a  good 
title,  and  the  number  of  deeds  he  delivered  to  that  end  does  not  mat- 
ter ;  it  remains  that  the  defendant  paid  full  value  for  the  land.  But 
if  the  question  of  an  adequate  consideration  for  the  quitclaim  deed 
separately  had  to  be  considered,  it  could  not  be  said,  with  the  tax 
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title  outstanding,  that  the  $10  paid  for  it  was  not  adequate.  If  the 
tax  title  was  good — which  it  apparently  was — ^the  quitclaim  deed  was 
worth  nothing,  and  if  it  was  doubtful — and  that  is  the  worst  that  can 
be  said  of  it — the  value  of  the  quitclaim  was  speculative.  The  test 
of  whether  the  defendant  paid  a  fair  or  adequate  consideration  is  not 
the  amount  paid  by  his  vendor  for  the  quitclaim  deed,  but  the  amount 
the  defendant  paid  for  the  land.  This  is  all  on  the  theory  of  treating 
the  defendant  as  a  purchaser  from  the  grantor  in  the  quitclaim  deed. 
But  he  had  no  dealings  with  her.  His  vendor  obtained  the  quitclaim 
deed  for  the  purpose  of  conveying  title  to  the  defendant,  but  caused 
the  name  of  the  defendant  instead  of  his  own  to  be  put  in  it  as  grantee. 

The  defendant  therefore  got  priority  by  the  said  quitdaim  deed 
over  the  prior  tmrecorded  and  lost  deed — ^if  it  ever  existed. 

The  judgment  should  be  affirmed. 

Judgment  afflrmed  with  coati.  All  concnr,  excegt  WOODWARD,  J.,  who  dis- 
sents. 

WOODWARD,  J.  (dissenting).  In  1895  the  defendant  Robinson, 
being  then  the  owner  of  the  premises  in  question,  conveyed  them  to  the 
plaintiff,  but  the  deed  was  not  recorded  and  was  subsequently  lost. 
In  1900  said  premises  were  conveyed  by  the  county  treasurer  of  Suf- 
folk coimty  pursuant  to  a  tax  sale  to  one  Randall,  and  whatever  title 
said  Randall  thus  acquired  passed  by  mesne  conveyances  to  one  Abram 
Van  TasseL  The  defendant  Hoefer,  through  one  Frazer  as  an  inter- 
mediary, bargained  for  Van  Tassel's  title,  and  referred  the  matter 
to  his  lawyer,  who,  after  making  an  ^camination,  requested  Frazer 
to  procure  a  deed  from  said  Robinson  to  said  defendant  Hoefer,  and 
refused  to  approve  the  title  unless  that  were  done.  Upon  being  ap- 
plied to  for  a  deed  Robinson  informed  Frazer  that  she  had  conveyed 
the  property  to  the  plaintiff,  but  upon  his  assurance  that  a  quitclaim 
deed  did  not  amount  to  anything  and  was  only  wanted  to  straighten 
out  the  title,  she  executed  a  deed  to  said  Hoefer  which  Frazer  de- 
livered. Thereafter  the  title  was  approved  by  the  lawyer,  a  deed  from 
Van  Tassel  to  Hoefer  was  executed  and  delivered,  and  the  agreed 
consideration  therefor  was  paid. 

The  court  found  that  Robinson  made,  executed,  and  delivered  a  deed 
to  Hoefer  on  the  23d  day  of  February,  1905,  and  that  Van  Tassel  con- 
veyed the  premises  in  question  to  him  on  the  34th  day  of  February, 
1905.  When  the  latter  conveyance  was  made  he  held,  for  a  nominal, 
consideration  only,  the  Robinson  deed,  and  the  character  of  his  pos- 
session was  not  changed  by  the  fact  that  but  for  it  he  would  not  have 
accepted  and  paid  for  the  Van  Tassel  deed.  The  two  conveyances 
were  separate  and  distinct  transactions.  Robinson  conveyed  directly 
to  Hoefer  at  the  request  of  the  latter's  lawyer,  and  assuming,  with- 
out conceding,  that  Frazer  was  not  the  agent  of  Hoefer  in  procuring 
that  conveyance,  he  was  but  a  mere  intermediary.  It  is  plain  that  said 
defendant,  or  the  lawyer  on  his  behalf,  received  the  Robinson  deed 
knowing  that  only  a  nominal  consideration  was  paid  therefor,  and  it 
is  now  settled  that  to  constitute  one  a  purchaser  for  a  valuable  con- 
sideration, within  the  meaning  of  the  term  as  used  in  the  recording 
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'act,  substantial  value,  and  not  merely  a  nominal  sum,  must  be  paid. 
'Ten  Eyck  v.  Witbeck,  135  N.  Y.  40,  31  N.  E.  994,  31  Am.  St.  Rep. 
«09 ;  Turner  v.  Howard,  10  App.  Div.  555,  42  N.  Y.  Supp.  435. 
Even  though  said  defendant  Hoefer  is  not  chargeable  with  Frazer's 
knowledge  he  cannot  invoke  the  protection  of  the  recording  act  for 
a  conveyance  procured  at  his  request,  directly  to  himself,  and  for 
which  he  knew  that  only  a  nominal  consideration  was  paid  his  grantor. 

Moreover,  the  surrounding  circumstances  are  such  as  at  least  to 
cast  suspicion  on  the  good  faith  of  all  the  parties  concerned  in  the 
procurement  of  the  Robinson  deed.  The  fact  that  Robinson  was  will- 
ing to  execute  a  deed  for  a  nominal  consideration  was  sufficient  to 
put  a  prudent  person  on  inquiry,  notwithstanding  the  outstanding 
tax  title  which  was  assumed  to  be  invalid.  Unless  the  defendant  or 
his  lawyer  was  purposely  blind,  they  would  have  been  likely  to  in- 
quire why  Robinson  was  so  willing  to  execute  a  deed.  In  Ten  Eyck 
V.  Whitbeck,  supra,  the  court,  per  Maynard,  J.,  say: 

"If  the  Bum  Tvhich  the  seller  is  willing  to  take  Is  grossljr  diBproportlonate  to 
the  value  of  the  thing  which  Is  the  subject  of  the  negotiation.  It  Is  strcmg  pro^ 
of  a  defective  title  and  sufficient  to  put  a  prudent  man  upon  Inqniry,  and  if 
the  buyer  neglects  to  diligently  proeecate  rach  InQolry  he  may  not  be  awarded 
the  standing  of  a  bona  fide  purchaser." 

While  I  do  not  say  that  the  proof  in  this  case,  requires  a  holding  as 
matter  of  law  that  the  defendant  was  not  a  purchaser  in  good  faith, 
I  do  think  that,  in  the  absence  of  any  explanation  of  the  failure  to 
make  inquiry  respecting  Robinson's  willingness  to  give  a  deed  for 
a  nominal  sum,  the  evidence  justified  such  a  finding  as  matter  of  fact. 

It  appears  to  have  been  assumed  on  the  trial  that  the  tax  title  was 
not  valid.  The  court  made  no  findings  in  respect  thereto,  but  rested  the 
judgment  on  the  findit^  that  the  defendant  Hoefer  was  a  purchaser 
in  good  faith  and  for  a  valuable  consideration  of  the  Robinson  title. 
On  a  new  trial  the  action  should  be  treated  as  one  to  determine  con- 
flicting claims  to  real  property,  and  all  questions  that  may  arise  be- 
tween the  parties  should  be  determined. 

The  judgment  should  be  reversed  on  the  law  and  the  facts. 


BRBGK  et  al.  T.  UNITED  STATBS  TITLB  GUARANTY  ft  IKDGMNITT 

CO.  et  al. 

(Supreme  Court,  Appellate  DlvisiOD,  First  Department   October  23,  1908.) 

1.  JUBT  (t  13*)— RiORT  TO  JUBT  TbIAI^IBSITES. 

Issues  aa  to  whether  bankrupt  rendered  servlcea  to  defendant  at  Its 
instance  and  request,  and,  if  so,  the  value  thereof,  were  properly  triable 
by  a  Jury. 

[Ed.  Notfc— For  other  cases,  see  Jury,  Dec  Dig.  f  18<*] 

2.  Appeal  and  E^bob  (|  1178*)— Basis— Vbbdict  ob  Fikdinob. 

Since  a  judgment  can  only  be  supported  by  a  verdict  or  flpdlng  in  an 
actltm  on  a  claim,  a  Judgment  for  one  of  several  plaintiffs,  clalniiug  parts 
of  a  single  fund  by  assignment,  will  be  reversed  where  the  only  issue  de-. 
termlned  was  the  amount  due  from  defoidant,  which  was  insufficient  to 

•For  oUier  ob«m  sm  uma  toplo  *  I  ndmbsb  In  Dee.  *  Ahl  Dig*.  UOT  to  d«t«,  A  Rop'r  InduMs 
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satisfy  all,  thongh  the  pleadings  raised  equitable  issues  as  to  bow  that 
amount  shotUd  be  distributed  among  the  claimants,  and  the  case  will  be 
remitted  for  a  settlement  vf  such  issues. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Brror,  Cent  Dig.  fi  4614; 
Dec.  Dig.  1 1178.*] 

3.  JnnOMEKT  (j  207*)— AWIBMATIVE  RELIEF  TO  DEFENDANT, 

In  an  action  on  a  claim  by  assignees  thereof,  another  assignee  was  made 
a  defendant  because  he  refused  to  Join  as  a  plaintiff.  On  a  verdict  for 
plaintiffs,  the  court  erred  In  awarding  one  at  plaintiffs  the  entire  re- 
covery ;  there  being  no  findings  on  Issaes  as  to  the  rights  of  the  several 
assignees.  Beld,  that  the  fact  that  defendant  was  a  defendant  does  not 
affect  his  rl^t  to  a  reversal,  since  the  Issues,  so  far  as  he  was  concerned, 
were  not  passed  upon ;  nor  Is  It  any  objection  that  he  failed  to  aiuwer,  his 
claim  b^ng  set  up  In  the  complaint  and  proved. 

[Ed.  Note.— For  other  cases,  see  Judgment.  Dec  Dig.  f  207.*J 

Appeal  from  Special  Terra. 

Action  by  Charles  J.  Breck,  trustee  in  bankruptcy,  of  Louis  C. 
Whiton,  and  others,  against  the  United  States  Title  Guaranty  &  In- 
demnity Company  and  others.  From  an  order  directing  entry  of  a 
judgment  for  plaintiff  Harriet  B.  Whiton  against  defendant  company, 
plaintiff  Breck  and  defendant  Adolph  C.  Hottenroth  appeal.  Re- 
versed and  remitted. 

Argued  before  PATTERSON.  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Clarence  R.  Freeman,  for  am)ellant  Breck. 

Louis  C.  Whiton  (Herbert  F.  Andrews,  of  counsel),  for  respondent 
Harriet  B.  Whiton. 

CLARKE,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term, 
Part  1,  made  on  a  motion  directing  that  judgment  herein  be  entered 
against  defendant  the  United  States  Title  Guaranty  &  Indemnity  Com- 
pany in  favor  of  Harriet  B.  Whiton,  one  of  the  plaintiffs.  The  sum- 
mons and  complaint  were  ser\'ed  in  February,  1904.  Louis  C.  Whiton 
was  a  party  plaintiff,  together  with  Harriet  B.  Whiton,  John  B.  Sa- 
bine, Edwin  B.  Holdridge,  and  Elmer  E.  Breck.  The  complaint  set 
up  a  claim  for  work,  labor,  and  services  rendered  by  Whiton  to  the 
Long  Island  Title  Guaranty  Company,  which  were  claimed  to  be  rea- 
sonably worth  the  sum  of  $10,000,  and  that  the  defendant  company 
had  assumed  the  liabilities  of  the  Long  Island  Title  Guaranty  Com- 
pany. The  complaint  further  alleged  an  assignment  for  valuable  con- 
sideration on  September  29,  1902,  of  $1,920  of  the  claim  to  Harriet 
B.  Whiton;  on  the  same  day  an  assignment  of  $650  to  A.  A.  Bell, 
thereafter  by  her  assigned  to  Harriet  B.  Whiton;  an  assignment  on 
the  same  date  for  $5Q0  to  G.  H.  Johnson,  thereafter  assigned  to  Har- 
riet B.  Whiton;  an  assignment  on  the  same  date  of  $1,000  to  J.  W. 
Little,  thereafter  ass^ed  to  Harriet  B.  '\\niiton — making  the  total 
interest  in  the  claim  vested  in  the  plaintiff  Harriet  B.  Whiton,  by  vir- 
tue of  assignments  dated  September  29,  1902,  $1,070.  The  complaint 
also  alleged  an  assignment  to  plaintiff  John  B.  Sabine,  proved,  upon 
the  trial  to  have  been  October  15,  1902,  for  $1,000;  also  an  assign- 
ment on  April  4,  1903,  to  Edwin  B.  Holdridge  of  $500,  and  on  June 

*For  otlwr  caw>  na  Bama  topic  *  9  iruMBBa  in  Dee.  ft  Am.  Digs.  1907  to  dato,  *  Hap'r  IndezM. 
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1,  1903,  an  assignment  to  Elmer  E.  Breck  of  $450;  also  an  assignment 
to  defendant  Adolph  C.  Hottenroth,  who  was  made  a  defendant,  as 
he  refused  to  be  joined  as  a  party  plaintiff,  for  $600,  alleged  to  have 
been  made  October  21,  1902,  but  proved  upon  the  trial  to  have  been 
dated  September  29,  1902 ;  also  an  assignment  September  29,  1902, 
to  defendant  George  J.  Grossman,  who  refused  to  join  as  a  party 
plaintiif,  of  $250.  In  tfie  original  complaint  the  plaintiffs  demanded 
judgment  against  the  company,  according  to  their  respective  interests 
therein,  for  $10,000,  with  interest  thereon  from  December  12,  1902. 
On  July  20,  1904,  the  plaintiff  Louis  C.  Whiton  was  adjudged  a  bank- 
rupt, and  Charles  J.  Breck,  as  trustee,  was  duly  substituted  as  one  of 
the  plaintiffs  on  April  6,  1907.  March  6,  1908,  Breck,  as  trustee, 
served  a  supplemental  complaint,  being  identical  with  the  original  com- 
plaint, except  that  it  set  up  the  bankruptcy  of  Whiton  and  the  appoint- 
ment of  Breck  as  his  trustee,  and  demanded  judgment  against  the  de- 
fendant company  for  the  sum  of  $10,000.  May  20  to  28,  1908,  the 
cause  was  tried  by  the  court  and  a  jury,  and  a  verdict  rendered  for 
the  plaintiff  for  $2,650  and  interest,  amounting  in  all  to  $3,518.31. 
Proposed  judgments  were  submitted  by  plaintiff  Harriet  B.  Whiton, 
claiming  the  entire  amount  of  the  verdict ;  Charles  J.  Breck,  as  trus- 
tee, making  a  similar  claim,  and  defendant  Hottenroth  asking  an  ap- 
rtionment  of  the  judgment  between  himself  and  the  plaintiff  Harriet 
Whiton.  Judgment  was  ordered  entered  for  Harriet  B.  Whitcxi. 
The  plaintiff  trustee  in  bankruptcy  and  the  defendant  Hottenrolli  ap- 
peal. 

As  will  be  seen,  the  trustee  in  bankruptcy  has  no  beneficial  interest 
in  the  recovery,  as  the  assignments  prior  to  the  act  of  bankruptcy 
amounted  to  $6,020,  with  interest.  The  court  said : 

"The  action  was  not  in  equity,  to  adjust  the  right  and  Interest  of  all  the 
parties  before  the  court.  It  was  on  contract,  with  a  demand  for  Judgment  In 
the  specific  snm  in  favor  of  the  plaintiffs.  Therefore  the  Judgment  under  the 
verdict  for  plaintiff  cannot  t>e  apportioned  In  favor  of  one  or  more  defendants. 
The  only  question  Js  between  the  plaintiffs.  Of  these  the  trustee  In  banlcniptey 
lias  neither  personal  interest  or  claim.  His  statjs  arose  from  the  bankmpt^ 
of  the  assignor  of  the  claim  on  which  the  action  was  founded.  The  creditors 
of  the  bankrupt  in  this  case  conld  have  no  claim  In  the  thing  assigned  before 
the  bankruptcy,  and  the  only  function  left  to  the  trustee  to  perform.  If  the 
Judgment  ran  to  him,  would  he  to  pay  It  over  to  Harriet  B.  Whiton,  the  otiber 
plaintiff,  less  his  commissions  incident  to  his  office." 

The  difficulty  about  this  case,  as  I  view  it,  is  that  the  only  thing  de- 
termined by  the  verdict  was  the  amount  due  on  the  principal  claim 
from  the  defendant  company  upon  the  claim  of  Whiton  for  the  value 
of  his  services,  and  although  the  court  upon  that  trial  was  asked  to 
direct  the  jury,  if  they  found  a  verdict  ^igainst  tlie  defendant,  to  find 
for  the  plaintiffs  the  respective  amounts  due  each  plaintiff,  this  mo- 
tion wzs  denied.  Therefore  the  sole  issue  presented  to  and  determined 
by  the  jury  was  the  amount  due  from  the  defendant  company. 

The  pleadings  in  this  case  presented  both  equitable  and  common- 
law  issues.  The  common-law  issue  was,  had  Whiton  rendered  work, 
labor,  and  services  to  the  defendant  company  at  their  instance  and  re- 
quest, and,  if  so,  what  was  the  value  thereof?  This  question  was 
properly  triable  before  a  jury.  The  equitable  questions  were,  it  having 
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been  determined  that  an  amount  was  due  itom  the  defendant  company, 
how  was  that  fund  to  be  distributed  among  the  various  people  having 
claims  thereto  by  assignment  or  otherwise,  as  set  forth  in  the  plead- 
ings? In  this  respect  the  case  bears  a  resemblance  to  Derham  v.  Lee, 
S7  N.  Y.  599,  where  the  court  said : 

"It  should  be  observed  the  action  is  not,  as  the  appellant  assumes,  a  mere 
common-law  action,  seeking  Judgment  for  a  sum  of  money  and  no  other  relief. 
The  plaintiff  also  sought  to  extinguish  an  adverse  or  hostile  dnim  to  that 
money — to  have  determined,  not  only  the  amount  due  from  Liee,  but  the  party  to 
whom  It  Bhonid  be  paid.  •  •  *  Before  trial  Lee  had  been  notified  by  Sunder- 
land of  the  assignment  The  plaintiff  knew  of  it  Bach,  therefore,  wonld 
hare  been  subject  to  fresh  suit  by  him — the  plaintiff  for  the  money  recovered ; 
the  defendant  for  paying  it  oree  after  notice.  It  was  In  equity  a  general  rule 
that  an  persons  Interested  In  the  subject  of  Uxe  snlt  should  be  made  parties, 
elthor  as  plaintiffs  or  defendants,  in  order  to  prevrat  a  multiplicity  of  suits 
and  secure  a  final  determination  of  their  rl^ts.  The  provisions  of  our  Code 
are  not  in  derogation  of  this  principle,  but  apply  It  to  all  actl(»i8  wh^  the 
controversy  can  be  ended  by  <me  hearing  and  adjudication." 

In  the  case  cited,  however,  the  action  having  been  tried  before  a 
referee  and  appropriate  findings  having  been  made  by  him,  there  was 
no  difficulty  in  entering  a  judgment  which  could  be  supported  by  such 
findings.  It  seems  to  be  clear  that  a  judgment  can  otAy  be  supported 
by  a  verdict  or  findings.  In  the  case  at  bar  there  is  a  verdict;  but 
it  only  settled  one  issue,  and  that  was,  how  much  was  due  by  the  de- 
fendant company  upon  the  main  claim,  and  in  form  that  was  rendered 
by  the  jury  for  the  plaintiff  in  the  singular,  while  the  record  shows 
five  plaintiffs  of  record,  basing  their  claims  upon  various  grounds.  It 
seems  that  we  should  consider  that  to  have  been  done  which  ought 
to  have  been  done,  namely,  the  entry  of  an  order  directing  the  sepa- 
rate trial  of  the  common-law  issues,  and  that  in  obedience  thereto  the 
common-law  issues  have  been  tried  and  disposed  of.  That  being  so, 
the  case  should  go  back  to  the  Special  Term  for  a  settlement  of  the 
equitable  issues,  namely,  the  priority  of  the  claims  and  the  amount  due 
upon  each  one. 

While  the  evidence  may  be  sufficient,  there  is  no  finding  in  that  re- 
gard. It  should  be  noted  that  Mr.  Hottenroth's  assignment  bears  the 
same  date  as  that  of  Mrs.  Whiton,  and  the  question  still  remains 
whether  he  is  not  entitled  to  a  proportionate  share  of  the  amount 
found  due  from  the  defendant  company.  To  be  sure,  he  was  a  de- 
fendant, and  the  verdict  was  for  the  plaintiff ;  but  the  issue,  so  far  as 
he  was  concerned,  was  not  passed  upon  by  the  jury.  Nor  is  it  any 
objection,  as  it  seems  to  us,  that  he  interposed  no  answer;  for  his 
claim  was  set  up  in  the  complaint  and  proved  upon  the  trial,  and  he 
was  made  a  party  defendant  simply  because  he  declined  to  be  a  plain- 
tiff. He  served  a  notice  of  appearance  and  a  demand  that  all  papers 
should  be  served  upon  him,  and  apparently  was  satisfied  with  the  state- 
ment of  his  claim  made  in  the  complaint,  and  regarded  an  answer 
under  those  circumstances  unnecessary. 

We  think,  therefore,  that  the  order  appealed  from  should  be  revers- 
ed, and  the  case  remitted  to  the  Special  Term  for  tiie  trial  of  the 
«quity  issues  undisposed  of,  and,  tmder  the  peculiar  circumstances, 
without  costs  to  any  party  as  against  the  other.  All  concur. 
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O'DONNELL  T.  CITY  OV  NEW  YORK. 


(Supreme  Court,  Appellate  DlTiBloD,  Sectmd  D^rtment.   October  22,  1908.) 

1.  Municipal  Cobfobations  —  EMPLOYfia  —  Muwicipal  Dkpab™knt8  —  Pat 

While  Wbongfullt  Removed. 

Where  plaintiff,  a  veteran  foreman  in  the  city  bureau  of  highways,  was 
discharged  without  notice  or  bearing  on  charges,  and  reinstated  10  months 
th»eafter,  he  cannot  recover  his  salary  for  the  time  he  did  not  work,  he 
being  only  an  enployfi  and  not  holding  a  statatory  oflOce,  and  that  his 
removal  was  unlawful  nnder  the  veteran  ^ployfis'  act  (Laws  1887,  p. 
579,  c.  464),  so  that  he  conld  have  comp^ed  his  restoratlMi,  was  im- 
material. 

[Ed.  Note.— For  cases  In  pMnt,  see  Cent  IMg.  vol  86,  Municipal  Oor> 
poratlons,  S  363.] 

2.  Saue— Statdtobt  Offices. 

The  salary  of  a  statutory  office  In  the  city  government  is  attached  to  the 
office,  and  must  be  paid  by  the  city  to  him  to  whom  the  office  beJonga, 
whether  he  actually  performs  the  duties  thereof  or  not,  unless  paid  to 
a  de  facto  incumbent 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  36,  Municipal  Gorpora- 
tlona.  li  SS7-861.] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  William  O'Donnell  against  the  city  of  New  York.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Theodore  Connoly  (Thomas  F.  Noonan,  on  the  brief),  for  appellant 
Gregg,  Frank  &  De  Witt,  for  respondent. 

GAYNOR,  J.  The  plaintiff  was  employed  as  a  stonecutter  in  the 
bureau  of  highways,  borough  of  Queens,  and  then  made  a  foreman  as 
such  at  the  same  pay.  He  was  discharged  without  a  notice  and  hear- 
ing on  charges,  although  he  was  a  veteran  foreman.  Ten  months 
afterwards  he  was  restored  to  his  position.  This  action  is  to  recover 
his  salary  for  the  time  he  was  out  of  the  position  and  did  no  work  for 
the  city.  It  cannot  be  maintained.  The  case  is  not  one  of  a  statutory 
office,  the  salary  of  which  is  attached  to  the  office  and  belongs  to  and 
must  be  paid  by  the  city  to  him  to  whom  the  office  belongs  (unless 
paid  to  a  de  facto  incumbent).  The  plaintiff  was  only  an  employe, 
and  his  right  to  (X)mpensation  ceased  upon  his  removal  in  fact  from 
his  place.  The  removal  was  an  unlawful  official  act,  but  while  the  of- 
ficial who  did  that  act  may  have  incurred  a  liability  for  damages  to  the 
plaintiff,  that  does  not  give  any  support  to  the  proposition  that  the  city 
remained  liable  for  his  daily  compensation  after  his  removal.  The  fact 
that  he  was  afterwards  restored  to  his  place  has  no  bearing  on  the  case. 
If  his  pay  did  not  continue  by  law  while  he  was  out  for  the  reason  that 
he  was  unlawfully  removed,  his  subsequent  restoration  or  reappoint- 
ment did  not,  by  relation  back,  continue  it  The  case  of  Higgins  v. 
Mayor,  131  N.  Y.  128,  30  N.  E.  44,  is  the  same  in  all  essentials 
as  the  present  case,  and  controls  it.  It  is  there  said :  "The  effect  of 
this  legislation"  (viz.,  the  veteran  acts  [Laws  1887,  p.  579,  c.  464]) 
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"was  to  impose  a  personal  duty  upon  the  public  officials  to  carry  out 
the  provisions  of  the  law,  and  to  subject  them  to  penal  consequences, 
if  those  provisions  were  disregarded  or  violated ;"  and  that  there  is  no 
intention  "that  the  municipality  is  to  be  made  liable  for  any  violation 
of  its  provisions."  This  decision  was  followed  in  Sullivan  v.  M^r, 
135  N.  Y.  647,  32  N.  E.  646.  The  case  of  Steinson  v.  Board  of  Edu- 
cation, 165  N.  Y.  431,  59  N.  E.  300,  is  not  in  point.  It  was  not 
against  the  city,  but  against  the  board  of  education,  and  for  an  act  by 
the  board.  It  was  by  a  discharged  teacher  for  damages  for  breach  of 
contract  of  employment  by  the  board  by  her  discharge.  Neither  is  the 
case  of  Graham  v.  City  of  New  York,  167  N.  Y.  85,  60  N.  E.  331,  ap- 
plicable. There  the  plaintiff  was  never  removed  at  all.  Ife  attended 
daily,  but  was  given  no  work  to  do,  and  the  city  defended  on  the 
ground  that  he  £d  no  work.  Nor  are  stray  expressions  in  mandamus 
cases  applicable.  That  a  dischai^ed  appointee  may  have  the  right  to 
be  restored  to  his  place,  for  not  having  been  removed  with  the  formali- 
ties required  by  the  veteran  acts,  does  not  establish  the  proposition  that 
the  city  is  liable  for  the  compensation  while  the  appointee  is  actually 
out. 

The  judgment  should  be  reversed. 

Judgment  of  the  Hanidpal  Court  reversed,  and  new  trial  ordered ;  coets  to 
abide  the  erent  All  concur. 


In  re  BAUDER. 

(Supreme  Court,  Appellate  Dltlslon,  Fourth  Department   Oetober  7,  1008.) 

1.  ATTOBNEY  and  CLIKNT  (I  42*)— DiHBABMINT— DETENBEB. 

Disbarment  proceedings  on  the  cha^  of  making  sham  answers  and 
false  affidavits  In  legal  proceedings  wherein  the  attorney  was  himself  a 
party  litigant  cannot  be  defended  6jx  the  ground  that  In  sndi  proceedings 
he  acted  (or  himself  and  not  for  another. 

[Ed.  Note.— For  other  esses,  see  Attorney  and  Cllrait,  Cent  Dig.  |  64; 
Dec.  Dig.  >  42.*] 

2.  ATTOBNEY  AflD  CUENT  (S  38*)— DiSBABMENT— PUBPOBE. 

lu  disbarment  proceedings,  the  qneRtlon  1b  not  merely  (me  of  discipline 
or  putilshment,  but  primarily  the  attorney's  fitness  to  C(»itlniie  to  practice 
as  an  attorney  and  counselor  of  the  courtB. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client  Cent  Dig.  H  SI, 

61 :  Dec.  Dig.  8  38.*] 

Petition  by  the  Erie  County  Bar  Association  for  the  disbarment  of 
George  N.  Bauder.  Motion  to  confirm  the  referee's  report  and  for  an 
order  of  disbarment.    Report  confirmed,  and  order  granted. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING.  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Carlton  E.  Ladd,  for  petitioner.' 
M.  Fillmore  Brown,  for  defendant. 

PER  CURIAM.  The  Bar  Association  of  Erie  County  presented  to 
this  court  formal  charges  in  writing  against  the  defendant.  An  an- 
swer was  interposed,  and  the  matter  referred  to  a  referee,  to  take 

'Fte  othar  ouM  Mt  sama  teple  ft  I  Jimam  In  Dw.  ft  Am.  Dlsi.  1H7  to  Oats,  ft  Bep'r  IndexM 
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proof  and  report  the  same,  with  his  opinion  thereon,  to  this  court. 
A  hearing  was  had  before  the  referee,  who  has  made  and  filed  his  re- 
port, together  with  the  evidence  taken  upon  piich  hearing.  The  ref- 
eree makes  specific  findings  of  fact  and  reaches  the  conclusion  that 
substantially  all  of  the  charges  have  been  proved.  We  deem  it  un- 
necessary to  restate  here  in  detail  the  charges  or  enter  into  an  elabo- 
rate discussion  of  the  evidence.  It  is  sufficient  to  say  that  the  evi- 
dence fully  sustains  the  opinion  of  the  referee,  and  that  the  charges 
are  of  so  grave  a  nature  as  to  require  the  disbarment  of  the  attorney. 
The  charges  include  the  misappropriation  of  moneys  collected  for 
others  and  the  making  of  sham  answers  and  false  affidavits  in  legal 
proceedings  in  which  the  attorney  himself  was  a  party  litigant. 

As  regards  the  latter  charges,  it  is  contended  that  the  court  is  with- 
out jurisdiction  to  disbar  an  attorney  for  an  offense  c(Hnmitted  under 
such  circumstances.  The  precise  claim  in  that  regard  is»  as  stated  by 
defendant's  counsel  in  his  brief,  that  a  lawyer  acts  in  a  dual  capacity, 
as  an  individual  and  as  an  attorney,  and  is  answerable  only  to  the  civil 
and  criminal  courts  for  all  matters  concerning  his  individual  rights; 
that  only  his  professional  misconduct  is  the  subject  of  discipline  in 
the  Appellate  Division.  To  uphold  this  contention  he  cites  the  case  of 
Rochester  Bar  Association  v.  Dorthy,  152  N.  Y.  596,  46  N.  E.  835. 
We  think  that  case  does  not  aid  the  defendant.  If  the  charges  in- 
volve a  felony  or  misdemeanor  entirely  distinct  from  defendant's 
professional  misconduct,  the  court  may  stay  proceedings  until  the 
criminal  trial  has  taken  place ;  but  these  charges  are  not  of  that  char- 
acter. The  distinction  which  the  defendant's  counsel  seeks  to  make 
between  professional  misconduct  of  an  attorney  in  a  legal  proceeding 
in  which  he  acts  for  himself  and  in  one  where  he  acts  for  another  is 
not  apparent,  and,  furthermore,  there  are  no  criminal  proceeding 
pending  against  the  defendant,  afid,  as  is  said  in  the  Dortfiy  Case,  if 
it  be  true  that  some  of  the  acts  complained  of  are  felonies,  and  in- 
dictments may  follow,  it  is  no  reason  nvhy  these  proceedings  should 
be  stayed.  This  is  not  a  criminal  proceeding,  and  the  question  here 
is  not  merely  one  of  discipline  or  punishment,  but,  primarily,  the  fit- 
ness of  the  defendant  to  continue  to  practice  as  an  attorney  and  coun- 
selor of  the  courts  of  this  state.  In  re  Percy,  36  N.  Y.  651 ;  In  re 
Eldridge,  83  N.  Y.  161,  37  Am.  Rep.  658;  Rochester  Bar  Ass'n  v. 
Dorthy,  supra;  Ex  parte  Wall,  107  U.  S.  365,  2  Sup.  Ct,  569,  27 
L.  Ed.  552. 

As  regards  the  moneys  appropriated,  it  should  be  said  that  the  sums 
were  smsdl,  and  nearly  all  has  been  made  good  to  the  clients ;  but  in 
several  instances  it  was  hot  done  until  after  complaint  had  be«i  made 
to  the  Bar  Association,  and  it  is  quite  clear  that  it  was  not  a  mere 
matter  of  inadvertence. 

The  report  of  the  referee  should  be  confirmed,  and  an  order  made  . 
disbarring  the  attorney. 

Motion  to  confirm  referee's  report  granted,  and  the  said  attoraey  remored 
from  hie  office  of  attorney  and  counselor  at  law,  and  prohibited  from  practicliig 
In  the  courts  of  this  stat^  and  his  name  ordered  stricken  from  the  zoU  of  at 
torneys  and  counselors. 
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In  re  WARD'S  ESTATB. 

(Snnogat^s  Gonrt;  New  Tork  County.  January  7,  lOOa) 

Trvbtb  (S  319*)—Tbu8tee9— Compensation— "Bbomved,*' 

Under  Code  CIt.  Proc.  SS  2730,  2802,  3320.  prescribing  the  compenaatloD 
of  trustees,  a  trustee,  succeeding  a  deceased  trustee,  Is  not  entitled  to  com- 
mlsBlona  on  the  funds  "recelred"  from  the  representative  of  the  deceased 

trustee. 

[Ed.  Note^For  other  cases,  see  Tmsta,  Cent  Dig.  I  462;  Dec.  Dig. 
I  819.*] 

In  the  matter  of  the  estate  of  Montagnie  Ward.  On  accounting 
by  trustee.  Decree  ordered. 

McDonald  &  Bostwick,.  for  Beverly  Ward. 
L.  S.  Phillips,  for  Beatrice  W.  Thompson. 
Edward  R.  Finch  and  I^eo  C  Stem,  special  guardians. 

THOMAS,  S.  The  successor  trustee  is  not  entitled  to  oMnmissions 
for  receiving  so  much  of  the  estate  for  which  he  is  accounting  as  con- 
sists of  funds  which  came  into  his  possession  from  the  representative 
of  the  deceased  trustee,  as  their  reception  by  him  is  not  to  be  regard- 
ed as  a  receiving  of  such  funds,  within  the  meaning  of  sections  2802, 
2730  and  3320  of  the  Code  of  Civil  Procedure,  which  prescribe  the 
compensation  to  be  awarded  to  trustees  for  their  services.  Attorney 
General  v.  Continental  Life  Ins.  Co.,  32  Hun,  223,  affirmed  99  N.  Y. 
674;  Estate  of  John  B.  Haskin  (N.  Y.  I^w  Journal,  December  2, 
1898)  Surr.  Decs.  1898.  p.  582. 


(00  Misc.  R^.  44.) 

In  re  INGRAHAH  et  al. 
(Surrogate's  Court,  Kings  County.   June,  190S.) 

1.  EXICUTOBS  AND  ADUISISIEATOBS— RiOHT  TO  COIOIISSIOKB. 

On  the  death  of  a  ^tameutary  trustee,  his  executor  Is  not  entitled  to 
commissions  on  the  trust  estate  In  the  bands  ot  his  testator  at  his  death, 
nor  on  mwey  collected  by  the  executor  as  part  of  the  Income  ct  such 
estate. 

2.  Same— CbxPBirsATiOR— BxpnrsKS. 

Where  demands  are  made  <m  the  executor  of  a  deceased  testamentary 

trustee,  one  by  a  substituted  trustee  appointed  by  the  8urr<«ate  and  the 
other  by  a  representative  of  the  Supreme  Court  to  fulfill  the  same  trust, 
he  Is  entitled,  before  turning  over  the  trust  estate,  to  compensation  for 
tals  services  and  expenses  Incurred  by  htm  In  the  payment  of  counsel. 

8.  SAin— COMHISSIOITS— "BllCBIVED." 

MoneyB  found  among  the  effects  of  a  deceased  trustee  are  not  "rec^v- 
ed"  by  his  executor,  as  that  term  Is  used  In  section  2730  of  the  Code  of 
Civil  Procedure,  relating  to  commissions  of  executors  and  administrators 
on  moneys  received  by  them. 

[Ed.  Nota — For  other  definittons,  see  Words  and  Phrases,  vol.  7,  p. 
6093.] 

4.  Same— "Paying  Ovt." 

A  deUverj  by  an  «ecutor  to  his  successor  In  a  trust  is  not  a  "paying 
ont^*  of  m<Hiey8,  within  the  language  of  section  2730  of  the  Code  of  CJlvll 

•For  ottMr  oum  h*  hb*  topic  ft  |  xmon  bi  Dm.  ft  Am.  Diss.  1907  to  data,  ft  B^'r  fmOitxm 
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Procedure,  relating 'to  commlBsions  ot  executors  azid  admlnifitraton  on 

moueTs  paid  out  by  them. 

In  the  matter  of  the  settlement  of  the  account  of  Henry  C.  M.  In- 
graham,  executor  of  John  B.  DeCue,  deceased.  Decree  rendered. 

Henry  A.  Ingraham  (Augustus  Van  Wyck,  of  counsel),  for  peti- 
tioner. 

Turner,  Rolston  &  Koran,  for  Annie  Hulse  Little  and  others. 
Finn  &  Finn,  for  James  Brady  Post 

KETCHAM,  S.  The  executor  of  a  deceased  testamentary  trustee, 
upon  the  settlement  of  his  account  of  the  acts  and  doings  of  his  dece- 
dent, and  upon  the  decree  directing  him  to  deliver  the  trust  estate  to 
the  successor  in  the  trust,  asks  tliat  he  be  allowed  commissions  upon 
the  value  of  the  estate  at  the  rates  applicable  to  executors,  as  well  as 
his  disbursements  for  the  services  of  counsel  in  certain  litigation, 
which  will  be  hereafter  described. 

This  proceeding  was  commenced  on  October  8,  1907.  At  the  time 
of  the  death  of  the  former  trustee  there  was  pending  against  him  an 
action  for  an  accounting  of  his  trust.  After  the  commencement  of 
the  present  proceeding  a  motion  was  made  in  the  action  last  mentioned 
to  revive  the  same  by  the  substitution  as  a  defendant  of  this  executor 
in  the  place  of  the  deceased  trustee.  This  the  executor  resisted,  but 
unsuccessfully.  From  the  order  of  revivor  he  appealed,  and  the  order 
was  reversed  on  the  ground  that  the  surrogate  had  full  jurisdiction  to 
settle  the  account,  and  that  the  Supreme  Court  should  decline  to  ex- 
ercise its  jurisdiction.  The  former  surrogate  appointed  a  substituted 
trustee  in  the  place  of  the  deceased  trustee,  and  the  Supreme  Court 
appointed  its  agent  and  representative  to  fulfill  the  same  trust.  There- 
upon this  executor  was  impleaded  in  an  action  brought  by  the  sub- 
stituted trustee,  the  nature  of  which  does  not  well  appear,  and  he  was 
then  subjected  to  demands  on  the  part  of  both  of  the  new  officers  of 
the  trust  for  the  delivery  of  the  trust  assets.  In  these  two  actions  there 
were  several  motions  in  which  the  executor  was  involved,  and  the 
strife  in  court  over  the  custody  of  the  estate  was  active  and  continu- 
ous for  several  months.  It  is  for  the  services  of  counsel  in  the  liti- 
gation thus  outlined  that  the  executor  made  the  payments  for  which 
he  now  seeks  indemnity.  It  is  not  denied  that  the  sums  paid  by  him  in 
this  behalf  were  the  fair  and  reasonable  value  of  the  services  rendered. 
It  is,  however,  claimed  by  the  beneficiaries  of  the  trust  that  the  serv- 
ices were  unnecessary  and  were  not  beneficial  to  the  estate. 

Commissions  can  only  be  awarded  to  an  executor  who  is  brought 
within  the  provisions  of  the  statute.  At  common  law  he  was  not  en- 
titled to  commissions.  It  is  provided  that,  upon  the  settlement  of  the 
account  of  an  executor  or  administrator,  the  surrogate  must  allow  him 
for  his  services  at  prescribed  rates.  Code  Civ.  Proc.  §  2730.  Il 
cannot  be  said  that  this  executor  is  one  of  the  class  of  officers  bene- 
ficially referred  to  in  this  section.  Its  context,  as  well  as  the  subject- 
matter  to  which  it  is  directed  and  limited,  indicates  that  the  account, 
upon  the  settlement  of  which  the  award  may  be  made,  is  an  account 
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respecting  the  estate  of  which  the  accountant  is  an  executor  or  admin- 
istrator. The  article  in  which  the  section  is  found  treats  only  of  the 
accounts  of  executors  and  administrators  with  respect  to  assets  which 
were  of  their  decedent;  and  its  general  reading  would  exclude  all 
persons  except  executors  or  administrators  (or,  by  a  generous  con- 
.  struction,  testamentary  trustees)  who  are  engaged  in  the  settlement  of 
their  accounts  with  respect  to  an  estate  which  has  been  directly  and 
properly  intrusted  to  their  care,  as  the  assets  of  the  deceased  person 
in  whose  place  they  stand.  The  article  institutes  a  scheme  confined 
to  the  disposition  of  the  rights  and  interests  of  creditors  and  bene- 
ficiaries directly  concerned  in  the  estate  of  which  the  executor  has  the 
sole  and  final  administration,  and  the  distribution  of  the  estate  among 
persons  who  derive  their  title  not  only  from  their  relation  to  the 
decedent,  but  from  the  relation  which  the  executor  and  they  them- 
selves bear  to  each  other  and  the  estate.  It  is  impossible  to  find  in  this 
section  relative  to  commissions,  or  in  any  of  the  neighboring  provisions 
concerning  the  account  upon  which  the  commissions  depend,  any  sug- 
gestion which  has  aught  to  do  with  the  account  of  an  executor  of  a 
deceased  representative  or  trustee.  This  interpretation  is  confirmed 
by  the  fact  that  the  entire  subject  of  accounting  by  an  executor  of  a 
deceased  representative  or  trustee  is  specifically  and  adequately  regu- 
lated by  a  portion  of  the  Code  not  found  in  pari  materia  with  the  pro- 
vision regulating  the  commissions  of  executors  generally.  Code  Civ. 
Proc.  §  2606. 

It  cannot  be  argued,  from  the  mere  fact  that  the  present  petitioner 
is  "an  executor,"  that  he  is  among  those  executors  who  are  contem- 
plated in  the  article  containing  the  section  with  respect  to  commissions. 
A  like  argument,  betraying  the  same  incongruity,  could  be  made  in 
behalf  of  an  executor"  seeking  commissions  because  he  was  a  party 
to  the  account,  either  as  a  creditor,  legatee,  or  other  person  concerned 
in  the  distribution  of  an  estate  under  accounting.  The  suggestion 
that,  because  the  petitioner  is  "an  executor,"  he  is  entitled  to  commis- 
sions under  the  phrase  providing  that  "an  executor"  may  have  com- 
missions, would  clearly  serve  in  behalf  of  any  executor,  whatever  his 
relation  might  be  to  the  account.  He  cannot  be  likened  to  a  temporary 
administrator  for  the  purpose  of  this  discussion.  That  officer  is  ap- 
pointed an  administrator,  and  under  his  letters  has  the  duties  of  ad- 
ministration. The  same  conclusion  would  be  reached,  however,  if  the 
petitioner  were  regarded  as  one  of  the  officers  contemplated  in  sec- 
tion 2730. 

It  is  contended  in  this  behalf  by  the  beneficiaries  that  the  petitioner 
is  not  entitled  to  commissions,  inasmuch  as  the  executor  of  a  deceased 
trustee  takes  no  title  to  the  trust  estate.  It  is  by  no  means  certain  that 
title  to  the  assets  which  have  come  into  his  custody  is  essential  to  an 
executor's  right  to  commissions.  An  executor,  exercising  a  power  of 
sale  as  to  property  which  descended  or  was  devised  subject  to  the 
power,  is  doubtless  entitled  to  the  compensation  of  the  statute,  though 
he  is  without  title  either  to  the  property  or  its  proceeds.  But  the  pres- 
ent petitioner  was  not  only  devoid  of  title  in  the  trust  estate,  but  was 
without  "authority  to  commence  or  maintain  any  action  or  proceeding 
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relating  to  the  estate,  effects  or  rights  of  the  testator  of  the  decedent 
executor,  or  to  take  any  charge  or  control  thereof,  as  such  executor." 
2  Rev.  St.  (1st  Ed.)  pt.  3,  c.  8,  tit.  3,  §  11.  Whether  or  not  the  petition- 
er is  within  the  precise  terms  of  the  statute  last  cited,  which  is  verbally 
limited  to  an  executor  of  an  executor,  it  would  still  remain  plain, 
without  the  aid  of  tifie  statute,  that  an  executor  who  finds,  among  the 
effects  of  his  decedent,  an  estate  which  was  committed  by  law  to  his 
decedent  as  trustee,  is  but  a  finder  or  casual  bailee,  whose  duty  is 
confined  to  the  preservation  and  delivery  of  the  assets  to  an  officer 
thereafter  appointed  to  take  the  same,  and  has  no  right  or  duty  with 
respect  to  the  administration  of  the  trust. 

In  this  view,  it  seems  impossible  to  allow  to  the  executor  of  a  de- 
ceased trustee,  who  has  no  charge  or  control  over  the  estate,  any  part 
of  those  commissions  which  can  be  awarded  only  for  the  service  of  ad- 
ministration. Code  Civ.  Proc.  §  2730.  Moreover,  conceding  that  the 
petitioner  may  be  an  executor,  within  the  purview  of  the  section  re- 
garding commissions,  it  appears  from  that  section  that  the  compensa- 
tion is  not  only  "for  his  services,"  but  for  such  services  as  are  involved 
in  receiving  and  paying  out  sums  of  money.  There  is  no  statutory 
warrant  for  commissions  upon  anything  else  than  actual  moneys  re- 
ceived and,  perhaps,  paid  out.  It  is  impossible  to  qonceive  of  commis- 
sions payable  to  an  executor,  for  either  receiving  or  paying  out  sums 
of  money,  when  the  legal  nature  of  his  relation  to  the  estate  forbids 
either  act  on  his  part.  The  mere  act  of  preserving  the  assets,  which 
are  found  among  the  effects  of  his  decedent,  cannot  be  regarded  as  the 
receiving  which  the  statute  requires ;  and,  however  that  act  may  be  re- 
garded, it  is  beyond  his  lawful  powers  to  pay  out. 

An  executor  of  a  deceased  representative  or  trustee  is  not  within  the 
indulgent  application  of  the  section  regarding  commissions  which  has 
been  adopted  in  the  cases  where,  upon  distrunition,  the  officer  of  the 
estate  has,  by  the  consent  of  the  beneficiaries,  delivered  assets  other 
than  money.  There  it  has  been  held  that  the  conversion  of  the  estate 
into  cash  has  been  waived,  and  that,  under  such  waiver,  the  executor  is 
entitled  to  commissions  to  be  calculated  upon  the  value  at  which  the  se- 
curities or  other  property  have  been  taken  in  lieu  of  cash.  Matter  of 
Curtiss,  9  App.  Div.  285,  41  N.  Y.  Supp.  1111 ;  Matter  of  Freel,  49 
Misc.  Rep.  386,  99  N.  Y.  Supp.  505. 

It  is  obvious  that  no  question  of  election,  with  respect  to  the  accept- 
ance of  securities  instead  of  cash,  could  arise  in  the  pres«it  case,  ^nce 
there  was  no  power,  on  the  part  either  of  the  petitioner  or  of  the  suc- 
cessor in  the  trust,  to  make  anything  the  subject  of  delivery  between 
them  except  the  estate  in  specie,  as  found  in  the  hands  of  the  decedent 
trustee.  The  delivery  of  securities  instead  of  cash  cannot  be  taken  as 
a  waiver  of  cash,  when  the  law  demands  the  transfer  of  securities  and 
forbids  the  transfer  of  cash.  The  most  practical  ground  adopted  in 
the  cases  cited  for  the  allowance  of  commissions  upon  property  instead 
of  money  is  that  "it  would  be  impolitic  for  the  law  to  deny  to  executors 
commissions  upon  the  property  turned  over,  because  to  do  so  might  in- 
vite the  disposal  of  investments  judiciously  made  by  tiie  testator,  for 
the  purpose  only  of  entitling  such  executors  to  commissions  upon  the 
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proceeds,  and  it  is  die  poHqr  of  the  law  to  remove  this  temptation." 
See  cases  last  cited.  This  ccmsideration  cannot  be  applied  to  a  case 
where,  without  regard  to  the  policy  of  the  law  or  the  wish  of  any  party, 
however  concerned,  the  executor  of  a  deceased  trustee  could  in  no 
event  lawfully  turn  the  assets  into  money. 

But  the  rule  respecting  the  calculation  of  commissions  on  property  is 
limited  to  the  distribution  thereof  to  its  equitable  owners,  and  has  no 
application  to  the  transfer  of  the  estate  to  an  officer  charged  with  its 
future  administration.  Matter  of  Hurst,  111  App.  Div.  460,  97  N.  Y. 
Supp.  697.  Is  there,  then,  any  money  involved  in  the  present  account 
which  can  be  the  basis  of  commissions?  Moneys  found  among  the  ef- 
fects of  the  deceased  trustee  were  not  "received"  by  the  petitioner,  un- 
der the  expression  of  section  2730.  Even  where  the  person,  whose 
commissions  are  in  question,  is  the  lawful  successor  in  the  trust,  hold- 
ings full  administrative  control  of  the  estate,  he  "is  not  entitled  to  com- 
missions for  receiving  so  much  of  the  estate,  for  which  he  is  account- 
ing, as  consists  of  funds  which  come  into  his  possession  from  the  repre- 
sentative of  the  deceased  trustee,  as  their  reception  by  him  is  not  to 
be  regarded  as  a  receiving  of  such  funds  within  the  meaning  of  sections 
3803,  2730  and  3320  of  the  Code  of  Civil  Procedure,"  which  prescribe 
the  compensation  to  be  awarded  to  trustees  for  their  services.  Estate 
of  Ward  (Sur.)  112  N.  Y.  Supp.  763 ;  Attorney  General  v.  Continental 
Life  Insurance  Company,  32  Hun,  233.  More  strongly  it  may  be  said 
that  an  executor  who  simply  finds  among  the  effects  of  his  decedent  the 
funds  of  a  trust  is  not  to  be  regarded  as  "receiving"  them,  under  the 
language  of  an  act  which  is  thus  clearly  intopreted  to  relate  to  the  re- 
ceipt of  moneys  in  the  course  of  administration.  Neither  is  a  delivery 
by  any  executor  to  his  successor  in  the  trust  a  "paying  out"  of  moneys 
within  the  language  of  section  2730.  Matter  of  Hurst,  111  App.  Div. 
460,  97  N.  Y.  Supp.  697. 

Moneys  found  in  the  hands  of  the  deceased  trustee  or  on  deposit  to 
his  credit  cannot  be  the  subject  of  compensation  as  moneys  received. 
Even  a  permanent  administrator,  who  loses  his  office  upon  the  discovery 
and  probate  of  a  will,  is  held  not  to  be  entitled  to  commissions  upon 
moneys  left  in  a  savings  bank  as  originally  deposited  by  the  deceased. 
Matter  of  Hurst,  111  App.  Div.  460,  97  N:  Y.  Supp.  697.  The  ruling 
applicable  to  a  permanent  administrator,  holding  all  the  title  and  all  the 
duties  of  management  and  control  which  pertain  to  his  office,  must 
clearly  constrain  the  case  of  an  executor  who  finds  moneys  belonging 
to  the  trust  of  his  decedent. 

The  petitioner,  however,  accounts  for  sums  of  money  which  have 
been  collected  by  him  as  rents  and  interest  on  mortgages  since  the 
death  of  the  original  trustee.  His  services  in  this  respect,  however 
merit<H'ious  and  beneficial,  cannot  be  made  the  subject  of  compensation 
to  one  who  was  without  power  to  take  any  charge  or  control  of  the 
trust  estate.  However  useful  his  intervention  in  this  regard,  it  leaves 
him  but  a  kindly  trespasser,  morally  entitled  to  consideration,  but  with- 
out right  to  compensation  for  his  act. 

But  if  these  views  arc  correct,  the  executor  of  a  deceased  trustee 
is  not  left  wholly  subject  to  any  harshness  which  might  result.  Al- 
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though  he  is  not  entitled  to  commissions  as  such,  it  is  provided  in  this 
relation  as  follows : 

"The  Surrogate's  Court  has  also  jurisdiction  to  comp^  the  executor  or  ad- 
ministrator, or  successor  of  any  decedent,  at  any  time  to  deliver  over  any  of 
the  trust  pro[>erty  which  has  come  to  hla  pofsession  or  is  under  his  coDtrol. 
and  If  the  same  Is  delivered  over  after  a  decree,  the  court  must  allow  Bucta 
credit  upon  the  decree  as  Justice  requires."  Code  Civ.  Proc.  S  2608. 

Under  this  language,  it  is  the  duty  of  the  court  to  make  the  delivery  of 
the  trust  assets  dependent  upon  the  discharge  of  any  just  claim  of  the 
executor,  not  as  commissions,  but  as  a  measure  of  general  justice.  The 
conduct  of  the  petitioner  with  respect  to  the  litigations  already  described 
was  necessary,  meritorious,  and  beneficial  to  the  estate.  He  instituted 
no  controversy,  and  it  is  impossible  to  say  that  he  was  not  acting  for  the 
highest  good  of  the  estate  in  resisting  the  motion  to  implead  him  in  the 
accounting  in  the  Supreme  Court,  when  that  court  has  finall}[  given  its 
sanction  to  the  attitude  assumed  by  him.  When  he  found  himself  the 
subject  of  inconsistent  demands  by  two  trustees  claiming  the  assets  from 
his  hands,  it  is  impossible  to  say  that  he  was  not  entitled  to  counsel  or 
that  their  services  were  either  injurious  or  negative  with  respect  to  the 
estate.  In  the  discharge  of  the  duties  to  the  fund  which  he  is  about  to 
deliver,  he  has  rendered  a  service  which  was  imposed  upon  him  and  for 
which  justice  requires  a  recompense.  But  this  should  be  based,  not  up- 
on his  office  as  an  attorney  at  law,  or  his  eminence  in  his  profession,  but 
solely  upon  a  fair  view  of  the  duties  which  a  layman  assumes  in  the  or- 
dinary conduct  of  a  litigation  in  which  his  risk  of  personal  liability  is 
nothing  and  his  responsibility  is  wholly  carried  by  his  counsel. 

For  the  services  and  attention  required  from  him  merely  as  a  party 
he  will  be  allowed  the  sum  of  $500.  He  was  justified  in  retaining 
counsel,  and  the  amount  which  he  has  paid  to  them  is  conceded  not  to 
have  been  excessive.  These  amounts  are:  Augustus  Van  Wyck, 
$1,500 ;  Henry  A.  Ingraham,  $857.10.  The  decree  should  provide  for 
the  delivery  of  the  balance  of  the  assets  remaining  in  the  petitioner's 
hands  upon  the  payment  of  the  three  sums  last  mentioned. 

There  remains  an  objection  to  certain  commissions  claimed  by  the 
accountant  as  having  been  earned  by  the  deceased  trustee.  This  ob- 
jection has  not  been  presented,  either  in  the  oral  or  written  argument, 
and  has  not  been  considered. 

Decreed  accordingly. 
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(Supreme  Court.  Appellate  Division.  First  Department  NoTemb»  6,  190&) 

INSCKANOB  ({  499*>— lKBnBAlKI»--OaNTBA0rS— AUOUNT  OF  LoSS. 

A  fire  polic7  Insured  a  manufacturer  of  straw  bats  against  loss  to  his 
manufactured  and  unmanufactured  stock  to  the  actual  cash  value  of  the 
property,  not  to  exceed  what  It  would  coat  to  replace  the  same  with  ma- 
terial of  like  quality.  A  fire  destroyed  the  factory  and  hats  ready  for 
shipment  to  a  buyer.  It  would  require  four  months  to  reproduce  the 
bats,  and  the  factory  could  not  be  rebuilt  in  time  to  reproduce  them  for 
the  coming  season's  trade,  and  insured  could  not  procure  any  other  mill 
to  produce  the  goods,  nor  could  he  replace  them  In  the  market  Held, 
that  Insured  could  recover  the  actual  cash  value  of  the  property  de- 
stroyed, and  was  not  limited  to  the  cost  of  manufacture. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  I  499 ;  Dec.  Dig. 
I  «».•) 

McLaughlin,  J.,  dtssentli^ 

Submission  of  controversy  under  Code  Civ.  Proc.  §§  1279,  1281, 
by  Jay  E.  Phillips  against  the  Home  Insurance  Company.  Judgment 
for  plaintiff. 


Argued  before  McLAUGHUN,  LAUGHLIN.  HOUGHTON,  and 
SCOTT,  JJ. 


Frederick  B.  Campbell,  for  plaintiff. 
Dickinson  W.  Richards,  for  defendant. 

HOUGHTON,  J.  The  plaintiif  is  a  manufacturer  of  straw  hats, 
and  the  defendant  issued  to  him  a  policy  of  insurance,  insuring  him 
against  loss  by  fire  to  his  manufactured  and  unmanufactured  stock  in 
the  sum  of  $8,000.  On  February  11,  1906,  while  such  policy  was  in 
force,  a  fire  occurred  by  which  the  plaintiff's  factory  and  contents 
were  destroyed.  A  portion  of  the  property  so  destroyed  consisted  of 
a  quantity  of  hats  which  had  been  finished,  bargained  for,  cased  for 
shipment,  and  marked  with  the  buyers'  names  prior  to  the  fire.  The 
delivery  and  shipment  of  these  goods  would  have  commenced  the 
morning  after  the  fire  occurred,  and  would  have  continued  for  four 
months  following.  The  stipulated  facts  concede  that  it  would  have 
required  four  months  to  reproduce  the  hats  in  the  condition  they 
were  at  the  time  of  the  fire  and  that  plaintiff's  factory  could  not  be 
rebuilt  in  time  to  reproduce  the  goods  for  the  coming  season's  trade, 
and  that  after  diligent  eiTort  the  plaintiff  was  unable  to  procure  any 
other  mill  to  reproduce  the  goods  and  was  unable  to  replace  them  by 
purchase  in  the  market.  The  polinr  was  the  standard  form,  and  con- 
tained the  following  provision  witn  respect  to  ascertaining  the  loss: 

"This  company  shall  not  be  liable  beyond  the  actual  cash  value  of  tlic 
property  at  the  time  any  loss  or  damage  occurs,  and  the  loss  or  damage  shall 
be  ascertained  or  estimated  according  to  such  actual  cash  vAIue,  with  proper 
deductions  for  depreciation,  however  caused,  and  shall  in  no  event  exceed 
what  It  would  then  cost  the  insured  to  repair  or  replace  the  same  with  ma- 
terial of  like  kind  and  quality." 

'Fw  otber  caaee  see  same  taple  A  |  MUiuiB  la  Dee.  #  Am.  Dlvk  U07  to  date,  ft  Ita^'r  lodexw 
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It  is  Stipulated  that  the  actual  cost  of  manufacture  to  the  plaintiff 
of  that  portion  of  the  hats  for  which  defendant  is  liable  was  $1,841.95, 

and  that  the  actual  selling  price  at  which  plaintiff  had  made  ^es  on 
which  he  was  about  to  make  delivery  was  $1,966.79.  There  would  be 
no  difficulty  in  deciding  the  question,  and  doubtless  no  controversy, 
except  for  the  clause  of  the  contract  providing  that  the  loss  or  dam- 


"shall  in  no  erent  exceed  what  It  would  then  coBt  the  Insured  to  repair  or 
replace  the  some  with  material  of  lltce  kind  and  Qaallty." 

Without  this  clause  the  actual  cash  value  must  be  conceded  to  be  the 

measure  of  damage.  Whatever  may  be  the  rule  with  respect  to  ordi- 
nary manufactured  articles,  and  whether  under  ordinary  circumstances 
the  cost  of  manufacture  under  this  clause  would  be  the  measure  of 
loss,  we  are  of  opinion,  under  the  facts  as  stipulated,  that  the  plaintiff 
is  entitled  to  recover  the  actual  cash  value,  and  is  not  limited  to  the 
cost  of  manufacture.  Straw  hats  are  not  an  ordinary  staple.  Their 
value  depends  upon  style  and  finish,  and  they  must  be  produced  for 
the  summer  market.  In  order  to  reach  the  retailer  in  time  for  the 
summer  trade,  they  must  be  manufactured  in  the  fall  and  winter,  so 
they  may  come  to  the  hands  of  the  retailer  in  the  spring  and  early 
summer.  It  is  conceded  the  plaintiff  could  not  repair  his  factory  or 
obtain  another  in  which  to  reproduce  the  hats  lost  by  the  fire  in  time 
for  the  season's  trade,  nor  could  he  go  upon  the  market  and  replace 
them  by  purchase.  Under  the  stipulated  facts  it  is  impossible  to  apply 
the  clause  of  the  contract  respecting  repair  or  replacement.  The  plain- 
tiff could  neither  buy  them  nor  could  he  again  manufacture  them  in 
time  to  be  of  any  value.  It  cannot  be  ascertained  what  it  would  cost 
the  insured  "to  repair  or  replace"  the  hats  "with  material  of  like  kind 
and  quality,"  because  they  could  be  neither  repaired  nor  replaced. 
There  is  no  other  mode,  therefore,  under  the  contract,  of  ascertaining 
the  plaintiff's  loss,  except  by  taking  "the  actual  cash  value"  of  the 
property  destroyed,  which  is  conceded  to  be  the  price  at  which  they 
were  contracted  to  be  sold. 

In  Frick  v.  United  Firemen's  Insurance  Company,  218  Pa.  409,  67 
Atl.  743,  a  quantity  of  whisky  of  various  ages  was  destroyed  by  fire, 
and  the  poliqr  of  insurance  contained  the  same  clause  as  that  of  the 
policy  under  consideration.  The  question  involved  was  whether  the 
measure  of  loss  was  the  cost  of  manufacture  or  the  cash  value.  Be- 
cause of  the  fact  that  it  was  impossible  to  produce  whisky  of  the  pre- 
cise quality  and  mellowness  of  that  destroyed,  which  condition  added 
largely  to  its  value,  it  was  concluded  that  the  only  practical  method 
of  ascertaining  the  loss  was  to  take  the  actual  cash  value.  In  its  deci- 
sion the  court  was  careful  to  distinguish  it  from  its  former  decision 
in  Standard  Sewing  Machine  Company  v.  Royal  Ins.  Co.,  201  Pa. 
645,  51  Atl.  354,  where  it  had  limited  the  loss  of  sewing  machines  to 
the  cost  of  manufacture,  deeming  the  peculiar  situation  a  controlling 
feature.  A  like  peculiar  situation  exists  under  the  stipulated  facts  in 
this  case,  and,  the  goods  being  impossible  of  replacement,  the  plaintiff 
is  entitled  to  recover  the  actual  cash  value,  and  is  not  limited  to  the 
cost  of  manufacture. 
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Judgment  is  ordered  for  the  plaintiff  in  the  sum  of  $1,96G.79,  with 
interest  from  the  28th  day  of  March,  1906,  with  costs. 

LAUGHLIN  and  SCOrr,  JJ.,  concur. 

McLaughlin,  J.  (dissenting).  The  contract  in  question  was  one 
of  indemnity  only.  13  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  101. 
Profits  may  be  recovered  only  when  insured  as  such.  Id.  105 ;  "Niblo 
V.  North  Am.  I^ire  Co.,  1  Sandf.  551 ;  Buffalo  El.  Co.  v.  Prussian  Nat. 
Ins.  Co.,  64  App.  Div.  182,  187,  71  N.  Y.  Supp.  918,  affirmed  171 
N.  Y.  25,  63  N.  E.  810.  Upon  the  facts  thft  plaintiff  would  be  in- 
demnified by  the  payment  to  him  of  $1,841.95,  and  any  greater  sum 
necessarily  includes  profits.  He  was  a  manufacturer,  and  his  actual 
loss  was  obviously  what  he  had  expended  upon  the  goods  destroyed, 
and  not  what  he  would  have  realized  had  he  sold  them,  since  his 
profits  would  be  included  in  the  selling  price.  Standard  Sewing  Ma- 
chine Co.  V.  Insurance  Co.,  201  Pa.  645,  51  Atl.  354;  Scottish  Union 
Ins.  Co,  V.  Keene,  85  Md.  263,  37  Atl.  33 ;  Mumford  v.  Hallett,  1 
Johns.  433 ;  Harris  v.  The  Eagle  Fire  Co.,  6  Johns.  368. 

It  is  doubtless  true  that  "actual  cash  value  is  frequently  to  be  con- 
strued as  equivalent  to  market  value;  but  that  term  is  used  in  the 
policy  to  limit  the  liability  of  the  insurer,  and  the  provision  that  the 
loss  "shall,  in  no  event,  exceed  what  it  would  then  cost  the  insured  to 
repair  or  replace  the  same  with  material  of  like  kind  and  quality" 
shows  it  was  never  intended  by  the  use  of  such  words  to  insure  the 
manufacturer's  profits.  The  value  of  an  article  is  ordinarily  fixed  by 
its  market  value,  but  in  the  case  before  us  the  amount  which  would 
indemnify  the  plaintiff  is  conceded,  and  to  allow  him  anything  more  is 
simply  to  allow  him  the  profits  which  he  would  have  realized,  had  the 
fire  not  occurred. 

I  am  therefore  of  the  opinion  that  upon  the  agreed  facts  the  plaintiff 
is  entitled  to  jude:ment  for  the  sum  of  $1,841.96,  with  interest  from 
the  28th  day  of  March,  1906. 


(Sapreme  Court,  Special  Term,  New  Tork  Oonntr.   November  6,  1908.) 

1.  PABTITION  ({  5S*)— COICPUIHT— BUFFXCIENCT— F088B88I0H— NECESBITT  FOI 

AIXGGINO. 

A  complaint  to  partition  devised  premlsee,  severally  describing  the  par- 
ttes  as  decedent's  children  and  grandchUdren,  and  setting  forth  their  re- 
spectire  shares,  etc.,  is  not  Insuffldent  fOr  falling  to  all^  possession  hj 
plaintiffs  or  defendants. 

[Ed.  Note.— For  other  cases*  see  Partition,  Cent  Dig.  |  195;  Dea  Dig. 
|B5.«] 

2.  Pabtition  (S  IC*}— Devises— RtOBTB  or  Dbvisub. 

Under  a  will  fixing  the  Interests  of  devisees  in  the  residuary  estate  and 
providing  for  aliotment  of  the  various  shares,  devisees  are  not  precluded 
from  suing  to  sell  the  land  and  partition  the  proceeds,  on  a  showing  that 
the  shares  cannot  be  allotted  by  dividing  the  land  without  prejudice  to 
the  owners  thereof,  on  the  theory  that  tiie  devisees  cannot  take  anything 
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until  there  Is  an  actual  dlstrlbutloD  of  the  residuary  estate,  after  iHtTment 

of  the  specific  bequests. 

[Ed.  Note. — For  other  cases,  see  Partition,  Cent  Dig.  IS  62-69;  Dec 
IMg.  S  la*] 

8.  Pabtitiom  (8  16*)— De VIBES— Rights  op  Devisees, 

Under  a  will  absolutely  devising  shares  in  the  residuary  estate,  direct 
Ing  the  executor  to  allot  the  shares,  and  giving  hlni  a  discretionary  power 
of  sale,  until  exercise  of  such  power,  the  residuary  estate  must  be  treated 
as  realty,  and  the  devisees  can  exercise  their  statutory  I'lght  to  a  parti- 
tion thereof. 

[Ed.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  H  62-59;  Dec 
Dig.  1 16.*] 

Partition  by  Louis  Manley  and  others  against  Reuben  M.  Mauley 
and  others.  Demurrers  to  complaint  overruled. 

George  M.  Brooks,  for  plaintiffs. 
Franklin  G.  Manley,  for  defendants. 

DAYTON,  J.  The  plaintiffs  bring  their  action  in  partition.  The 
complaint  alleges  that  Mary  A.  Manley  died  July  22,  1906,  seised  and 
possessed  of  certain  real  property  in  the  county  of  New  York ;  that 
the  decedent  left  a  will  containing  a  codicil,  both  of  which  were  duly 
admitted  to  probate  and  letters  testamentary  issued  thereon  to  Reu- 
ben M.  Manley,  one  of  the  defendants,  a  copy  of  said  will  and  codicil 
being  annexed  to  the  complaint ;  that  said  Mary  A.  Manley  left  her 
surviving  the  plaintiffs  and  the  defendants,  who  are  severally  describ- 
ed as  her  children  and  grandchildren.   The  rights,  shares,  and  inter- 


forth,  and  it  IS  alleged  that  the  said  premises  are  so  situated  that  an 

actual  partition  cannot  be  had  without  great  prejudice,  and  a  sale  is 
necessary.  The  complaint  closes  with  the  customary  prayer  in  par- 
tition.   To  this  complaint  the  defendants  demur  for  insufficiency. 

It  is  their  first  contention  that  the  complaint  is  insufficient  because 
it  contains  no  allegation  of  possession  by  the  plaintiffs  or  defendants, 
and  they  rely  upon  Doane  v.  Mercantile  Trust  Co.,  160  N.  Y.  494, 
5')  N.  E.  396,  to  support  this  contention.  In  that  case  there  was  no 
allegation  showing  plaintiff's  right  to  bring  the  action,  nor  was  there 
any  averment  disclosing  the  relationship  of  any  party  to  the  testator. 
There  was  the  bald  allegation  of  seisin,  with  no  facts  to  support  it. 
As  has  been  shown,  supra,  this  complaint  contains  a  full  disclosure  of 
the  relationship  of  the  parties.  The  Doane  Case  was  distinguished 
quite  recently  by  the  Appellate  Division  in  the  case  of  Leidenthal  v. 
Leidenthal,  121  App.  Div.  271,  105  N.  Y.  Supp.  808,  on  this  very 
point,  where  the  court  said : 

"The  Court  of  Appeals,  in  Weston  v.  Stoddard.  137  N.  T.  119,  33  N.  E.  62, 
20  L.  R.  A.  624,  33  Am.  St.  Rep.  C!>7.  Satterlee  v.  Kobbe.  173  N.  T.  91.  C5  N.  E. 
952,  and  Wallace  v.  McBchron,  176  N.  Y.  424,  68  N.  E  6G3,  has  established  the 
rule  that  possession  Is  not  necessary  to  the  maintaining  of  an  action  of  parti- 
tion by  one  having  an  Interest  by  ownership  in  fee  in  the  property." 

It  is  the  second  contention  of  defendants  that  plaintiffs,  suing  as 
devisees,  are  bound  by  the  terms  of  the  will.  The  argument  that 
plaintiffs  cannot  take  anything  until  there  is  an  actual  distribution  of 

Vor  gUMT  OBMI  M*  MUD*  toplo  ft  B  KUMBBB  In  Dm.  *  An.  Dlgt,  1M7  to  data.  *  lUv'r  ZadaMa 
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the  residuary  estate  by  the  executor,  subsequent  to  the  payment  of  the 
specific  bequests,  is  untenable.  The  will  provides  for  an  allotment  of 
the  various  shares,  and  it  is  that  very  allotment  which  is  here  sought. 

The  will  fixes  the  rights  and  interests  of  the  parties  in  the  real  prop- 
erty, and  because  those  shares  cannot  be  "allotted"  by  division  of  the 
real  property  without  prejudice  to  the  owners  thereof  a  sale  and  par- 
tition of  the  proceeds  is  allied  to  be  necessary. 

The  third  objection  to  the  complaint,  that  it  is  contradictory  in  re- 
spect to  its  recitals  concerning  the  interest  of  Harriet  S.  Manley,  is 
likewise  untenable.  The  only  property  sought  to  be  partitioned  is 
that  referred  to  in  the  will  as  the  residuary  estate,  and  the  complaint 
alleges  that  Harriet  S.  Manley  is  seised  of  one-seventh  of  "said  prem- 
ises," which  are  those  "above  described"  in  the  complaint.  The  will 
expressly  provides  that  the  shares  of  the  plaintiffs  are  devised  to 
them  "absolutely,  to  have  and  to  hold  the  same  unto  them  and  their 
heirs,**  and  to  ttieir  "use,  forever."  The  executor  is  directed  to  "al- 
lot" these  shares,  and  is  given  a  discretionary  power  of  sale.  No 
question  of  the  construction  of  the  will  can  arise,  for  it  admits  of  but 
one  construction;  and,  as  the  power  of  sale  is  not  imperative,  until 
the  executor  should  actually  exercise  the  power,  the  residuary  estate 
must  be  treated  as  realty,  and  the  plaintiffs  are  entitled  to  exercise 
their  statutory  right  to  seek  and  obtain  partition  of  lands  in  which 
they  have  an  inheritance  as  tenants  in  common.  McUen  v.  Banning, 
73  Hun,  176,  25  N.  Y.  Supp.  642;  Palmer  v.  Marshall  81  Hun,  15, 
30  N.  Y.  Supp.  567;  Wood  v.  Hubbard,  29  App.  Div.  166,  61  N.  Y. 
Supp.  526 ;  Stebbens  v.  Turner,  65  Misc.  Rep.  593,  105  N.  Y.  Supp. 
945. 

The  demurrers  must  be  overruled,  with  leave  to  all  defendants  to 
answer  over  upon  the  usual  terms. 


AROTLB  CO.  T.  GRIFFITH  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    October  23,  1906.) 

Action  (|  57*)— Consolidation  of  Action— Powbb  to  Consolidate. 

Notwithstanding  Code  CIt,  Proc.  |{  817,  818,  providing  that,  where  an 
action  Is  i)endlng  in  the  Supreme  Court  and  another  In  another  court  be- 
tween the  same  parties  for  the  same  cause  of  action,  the  Supreme  Court 
may  remove  the  action  In  the  other  court  and  consolidate  it  with  that  In 
the  Supreme  Court,  It  was  error  to  remove  an  action  from  the  Muulclpal 
Court  and  consolidate  it  with  an  action  In  the  Supreme  Court,  where  the 
actious  grew  out  of  different  contracts  and  the  Issues  presented  by  the 
Municipal  Court  action  with  one  exception  were  In  no  way  involved  In  the 
Supreme  Court  action. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent  Dig.  H  632-652 ;  Dec  Dig. 
S  57.*] 

Appeal  from  Special  Term. 

Action  in  the  Municipal  Court  by  the  Argyle  Company  against  Fos- 
ter C.  Griifith  and  another.  From  an  order  of  the  Special  Term  re- 
moving the  action  from  the  Municipal  Court  to  the  Suprerie  Court 
and  consolidating  it  with  an  action  pending  in  the  Supreme  Court 
between  the  same  plaintiff  and  defendants,  plaintiff  appeals.  Reversed. 
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Argued  before  PATTERSON.  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 


Aronson  &  Salant  (Louis  Salant,  of  counsel),  for  appellant. 
Johnston  &  Johnston  (Edward  W.  S.  Johnston,  of  counsel),  for  re- 
spondents. 

PER  CURIAM.  Section  817  of  the  Code  of  Civil  Procedure  pro- 
vides that: 

"Where  two  or  more  actlona  in  favor  of  the  same  plaintiff  against  the  some 
defendant  for  causes  of  action  which  ma7  be  joined  are  pending  In  tiie  same 
court,  the  court  m&j,  in  its  discretion,  by  order  consolidate  any  or  all  of  tiiem 

into  one  action." 

And  section  818  thereof  provides  that: 

"Where  one  of  the  actions  Is  pending  in  the  Supreme  Court  and  another  is 
pending  In  another  court  the  Supreme  Court  may  by  order  remove  to  Itself 
the  action  In  the  other  court  and  ctmBoIIdate  it  with  that  In  the  Supreme 

Court" 

The  two  actions,  being  between  the  same  parties  and  being  upon 
contract,  are  permitted  to  be  consolidated;  but  whether  they  should 
be  so  consolidated  rests  in  the  sound  discretion  of  the  court  to  which 
the  application  is  made.  The  actions  grow  out  of  diflferent  contracts 
and  for  different  kinds  of  goods,  and  will  require  the  determination 
of  a  number  of  different  issues.  The  issues  presented  by  the  action 
in  the  Municipal  Court,  with  the  sole  exception  of  the  statute  of 
frauds,  are  in  no  way  involved  in  the  action  in  the  Supreme  Court. 
There  seems  to  be  no  good  reason  why  the  plaintiff,  suing  upon  a  per- 
fectly independent  contract  for  an  entirely  different  kind  and  charac- 
ter of  goods  to  those  involved  in- the  Supreme  Court  action,  should  not 
be  entitled  to  the  prompt  trial  which  it  can  obtain  of  those  issues  in 
the  Municipal  Court.  It  should  not  be  required  to  suffer  the  delay  in- 
cident to  the  disposition  of  the  different  issues  in  the  action  in  the 
Supreme  Court. 

Therefore  the  order  appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs. 


(Supreme  Court  Special  Term,  Livingston  County.    September  14,  190&) 

flTATDTEa  (S  97*)— Local  Laws— Reoi^jltion  of  Hiohwats. 

Laws  1895,  p.  2067,  c.  1018,  empowering  Rochester  water  commissioners 
to  close  the  highway  In  question  on  the  shore  of  a  lake  to  Improve  the 
city's  water  8UK>Iy  taken  from  the  lake,  without  the  consent  of  the  high- 
way commissioner  of  the  town  In  which  the  highway  was  situated,  was 
violative  of  Const  art  S,  1 18,  t^ohlbltlng  the  passage  of  a  private  or  local 
bill  altering  or  discontinuing  hl^waya. 

[Ed.  Note.~For  other  cases,  see  Statutes,  Cent  Dig.  I  106;  Dec  Dig. 
I«7.*] 

Suit  by  the  city  of  Rochester  against  Patrick  J.  Gray,  as  commis- 
sioner of  highways  of  Livonia,  to  restrain  defendant  frrnn  enterii^ 
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on  lands  at  the  foot  of  Hemlock  Lake  formerly  used  as  a  highway  and 
opening  said  highway  to  public  travel.  On  motion  to  dismiss  com- 
plaint. Granted. 

William  W.  Webb  and  Benjamin  B.  Cunningham,  for  plaintiff. 

E.  A.  Nash,  for  defendant. 

SUTHERLAND,  J.  In  1895  the  Legislature  passed  an  act  (Laws 
1895,  p.  2067,  c.  1018)  authorizing  the  appointment  by  the  Supreme 
Court  of  three  commissioners  to  acquire  for  the  use  of  the  city  of 
Rochester  the  shore  of  Hemlock  Lake,  or  so  much  thereof  within  200 
feet  of  the  water  line  as  the  commissioners  should  determine  was 
necessary  to  prevent  the  pollution  of  the  water  supply  of  the  city.  A 
large  portion  of  the  lake  shore  was  acquired  by  the  commissioners  ap- 
pointed under  this  act,  and  cottages  and  hotels  were  removed,  and 
steamers  that  carried  excursionists  were  purchased,  and  travel  thereon 
discontinued,  and  in  addition  the  commissioners  attempted  the  removal 
from  the  lake  shore  of  a  highway  which  ran  along  the  water's  edge 
at  the  foot  or  north  shore  of  the  lake  for  a  distance  of  upwards  of 
1,600  feet.  Land  was  purchased  by  the  commissioners  for  the  city 
further  back  from  the  shore,  and  a  new  roadway  constructed  north 
from  the  shore  line  about  200  feet.  The  new  highway  thus  con- 
structed connects  the  main  road  running  from  Lima  southward  to 
Springwater  on  the  east  side  of  Hemlock  Lake  with  roads  on  the  west 
side  of  the  lake  running  through  the  town  of  Livonia.  The  substitut- 
ed road  was  built  by  the  commissioners  in  a  first-class  manner  and  is 
a  better  roadway  than  the  one  for  which  it  was  substituted.  The  ef- 
fect of  the  change  of  route  is  to  cut  off  access  by  the  public  to  the 
lake  along  the  1,500-foot  strip  on  the  north  shore  traversed  by  the  old 
highway,  and  the  legality  of  the  action  by  the  commissioners  in 
changing  the  course  of  the  highway  is  challenged  by  the  defendant  as 
commissioner  of  highways  of  the  town  of  Livonia,  where  the  lands 
affected  are  located;  and  the  defendant,  as  such  commissioner,  before 
the  commencement  of  this  action  entered  upon  the  old  highway  and 
attempted  to  repair  the  same,  but  was  restrained  by  a  temporary  in- 
jtmction  in  this  action,  which  is  brought  to  perpetually  restrain  the 
commissioner  and  his  successors  in  office  from  restoring  the  old  high- 
way to  the  public  use. 

The  act  of  1895  provided  (section  2)  that: 

"If  it  shall  be  oecessary  tor  the  purposes  of  this  act,  such  commlBstoners  may 
take  any  highway  or  portion  of  a  higliway  within  the  limits  described  In 
section  1,  bat  they  shall  reconstruct  any  such  hl^way  in  a  manner  satisfac- 
tory to  the  highway  commlaaloner  of  the  town  In  which  It  is  located,  and  so 
as  not  to  materially  Interfere  with  the  public  travel,  and  may  acquire  the 
necessary  land  therefor  by  i^reement  with  the  owners  thereof  or.  If  onable  to 
BO  agree,  by  condemnatton." 

The  commissioners  exammed  the  highway  in  question  and  found 
that  the  land  at  the  foot  of  the  lake  is  comparatively  level,  and  that 
in  high  water,  when  the  wind  was  from  the  south,  the  surface  of  the 
road  would  be  washed  by  the  waves,  and  the  filth  of  the  roadway 
would  be  carried  into  the  lake.  Furthermore,  it  was  observed  by 
tl  e  commissioners  that  persons  sometimes  drove  into  the  water  from 
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the  highway  at  this  point,  the  beach  being  shallow,  and  washed  their 
wagons  and  allowed  the  horses  to  stand  in  the  water.  The  intake 
of  the  conduits  are  off  the  shore  at  the  foot  of  the  lake,  and  the  com- 
missioners determined  that  it  was  necessary  for  the  prevention  of 
contamination  that  the  highway  at  this  point  should  be  moved  back 
from  the  shore  line.  The  local  commissioner  of  highways,  at  the  time 
the  change  was  effected,  approved  of  the  method  of  construction  of 
the  new  road,  but  did  not  consent  to  the  abolition  of  the  old  highway, 
or  the  substitution  of  the  new  for  the  old.  The  commissioners  ap- 
pointed under  the  act  of  1895  proceeded  in  accordance  with  its  terms, 
and  practically  the  only  question  to  be  determined  by  the  court  in 
this  action  is  whether  the  Legislature  had  an;^  power  to  authorize  the 
commissioners  to  change  the  location  of  the  highway  in  question  with- 
out the  consent  of  the  town  highway  commissioner. 

The  act  of  1895  is  not  a  general  act  applicable  to  all  the  state,  but 
is  a  local  bill,  and,  in  respect  to  changing  the  highway,  seems  to 
conflict  with  section  18  of  article  3  of  the  state  Constitution,  which 
provides  that : 

"Tb«  Legislature  shall  not  pass  a  private  or  local  bill  *  *  *  laying  out, 
opening,  altering,  worlclng  or  discontinuing  roads,  highways  or  alleys,  or  for 
draining  swamps  or  other  lowlands." 

However  much  such  change  may  be  needed,  the  constitutional  pro- 
vision seems  to  make  it  necessary  for  the  city  of  Rochester  to  proceed 
under  a  general  law  to  accomplish  that  result,  if  the  course  of  any 
highway  is  to  be  changed  without  the  approval  of  the  town  highway 
commissioner. 

To  sustain  the  authority  of  the  commissioners  appointed  by  the  act 
in  this  respect,  the  learned  counsel  for  the  plaintiff  relies  upon  the 
opinion  written  by  Mr.  Justice  Rumsey  in  holding  constitutional  the 
act  for  building  the  "west  side  sewer,"  so  called,  in  the  city  of  Roches- 
ter and  town  of  Gates,  which  c^inion  was  adopted  by  the  General 
Term  and  the  Court  of  Appeals.  Swikehard  v.  Michels,  81  Hun,  325, 
29  N.  Y.  Supp.  777,  30  N.  Y.  Supp.  1135 ;  144  N.  Y.  684,  39  N.  E. 
859.  In  that  proceeding  it  was  claimed  that  the  west  side  sewer  act 
violated  the  same  provision  of  the  Constitution  quoted  above,  which 
also  prohibits  the  passage  of  a  local  bill  for  draining  swamps  or  low- 
lands. Justice  Rumsey  states,  however,  in  his  opinion,  that  there  is 
an  obvious  legal  distinction  between  a  local  bill  for  the  construction 
of  a  sewer  system  to  carry  off  sewage,  which,  he  says,  is  constitu- 
tional, and  a  local  bill  for  the  drainage  of  swamps  or  lowlands,  as 
those  terms  are  commonly  understood,  which  is  prohibited.  He  points 
out  that  the  purpose  to  drain  low  or  swamp  lands  is  not  disclosed  upon 
the  face  of  the  act,  and  says  that  if  the  principle  announced  in  Water- 
loo W.  M.  Co.  v.  Shanahan,  128  N.  Y.  345,  28  N.  E.  358,  14  L.  R. 
A.  481,  that  the  court  should  not  go  behind  the  language  of  the 
act  to  seek  out  a  purpose  not  disclosed  upon  its  face,  be  not  adhered 
to,  and  if  the  effect  of  the  act,  as  disclosed  by  the  testimony  of  wit- 
nesses, be  considered,  and  if  such  testimony  shows  that  certain  low, 
swampy  lands  would  happen  to  be  drained  as  the  result  of  the  con- 
struction of  the  sewer,  such  resultant  drainage  would  be  only  an  in- 
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cident  to  the  attainment  of  the  lawful  object  of  the  act,  and  that  there- 
fore the  act  did  not  offend  the  constitutional  provision  referred  to. 

In  the  case  at  bar,  however,  the  purpose  to  change  the  route  of  the 
highway  is  disclosed  upon  the  face  of  the  law,  and  the  effecting  of 
that  change,  although  done  to  accomplish  the  same  general  result,  is 
a  separate  and  distinct  function  from  the  acauisition  of  the  private 
property  on  the  shores ;  and  accordingly  I  am  forced  to  the  conclusion 
that  the  provision  of  tlie  local  act  of  1895  empowering  the  commis- 
sioners appointed  thereunder  to  close  the  highway  in  question,  with- 
out the  consent  of  the  highway  commissioner  of  the  town  of  Livonia, 
is  unconstitutional.  If  the  maintenance  of  the  old  highway  is  dan- 
gerous to  its  water  supply,  the  city  must  seek  protection  under  the 
general  laws  now  in  force ;  or  if,  as  now  framed,  they  do  not  a£Ford 
an  adequate  remedy,  it  must  seek  relief  from  tlie  Legislature  by  a 
suitable  amendment  to  those  general  laws. 

The  motion  to  dismiss  the  complaint  must  therefore  be  granted,  with 
costs. 


In  re  CZ^RE. 

(Snpreme  Court,  Appellate  Division,  Fourth  Department.    October  7.  1908.) 

Attobnet  and  Clieht  (i  61*) — Disbabment  of  Attobnkt— Rxins^ateubnt. 

Where  an  attorney  had  t>een  disbarred  on  uncontradicted  evidence  of 
utsconduct,  several  of  the  acts  InrolTlng  actual  criminality,  he  was  not 
entitled  to  reinRtatement  two  years  thereafter  on  a  showing  of  uprightness 
during  that  period,  at  the  Instance  of  lawyers  and  laymen  In  the  county  of 
his  residence. 

[Ed.  Note. — For  other  cases,  see  Attorn^  and  Client  Ceat  Dig.  {  84; 
Dec.  Dig.  I  ei.*] 

Application  for  the  reinstatement  of  Arthur  E.  Clark  as  an  attorney 
and  counselor  after  his  name  had  been  stricken  from  the  rolls  in  dis- 
barment proceedings.  Denied. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

PER  CURIAM.  Arthur  E.  Clark  was  prohibited  from  practicing 
law  by  an  order  of  this  court  entered  October  11,  1095,  and  the  order 
was  affirmed  by  the  Court  of  Appeals  in  March  following.  He  has 
applied  for  reinstatement  as  an  attorney  and  counselor  upon  his  peti- 
tion, verified  March  14,  1908,  and  accompanies  the  same  with  letters 
from  many  lawyers  and  laymen  advising  his  restoration  to  practice, 
and  letters  and  statements  in  opposition  are  presented  on  the  hearing 
of  the  application. 

The  charges  against  Mr.  Clark  were  of  very  grave  import.  We 
need  not  enumerate  them.  Suffice  it  to  say  that  he  was  accused  of  un- 
professional conduct  of  the  most  reprehensible  character  in  important 
matters,  and  in  some  instances  of  the  commission  of  criminal  offenses. 
He  filed  an  answer  to  the  charges,  and  the  matters  were  referred  to 
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Hon.  Charles  A.  Hawley,  an  eminent  member  of  the  bar.  A  long  trial 
followed,  although  the  facts  were  substantially  undisputed.  Bight 
of  the  eleven  specifications  charged  were  sustained  by  the  referee  in  a 
very  exhaustive  and  satisfactory  report.  Upon  its  presentation  to 
this  court  for  confirmation,  elaborate  briefs  were  filed  and  oral  ail- 
ments were  heard.  The  Presiding  Justice  in  a  carefully  prepared  opin- 
ion (108  App.  Div.  150,  95  N.  Y.  Supp.  388)  reviewed  in  detail  each 
charge  sustained  by  the  referee  and  discussed  the  legal  questions  pre- 
sented, concluding  as  follows : 

"SubBtantlally  all  the  charges  presented  against  the  defendant  have  been 
established,  and  practically  by  uncontradicted  and  undisputed  evidence,  and 
in  our  opinion  the  acts  and  omissions  complained  of  Indicate  a  total  lack  of  a 
proper  appreciation  of  the  duties  and  responsibilities  of  an  attorney  and  coun- 
selor of  the  Supreme  Court,  and  In  several  instances  point  to  acts  of  actual 
crimioaltty*  *  *  *  We  are  not  unmindful  of  the  fact  ttiat  many  of  the 
leading  and  most  reputable  attorneys  and  counselors  of  this  court  In  the  Fourth 
Judicial  department  have  testlfled  to  tbe  good  standing,  reputation,  ability,  and 
faithfulness  of  the  accused  as  an  attorney  and  counselor  at  law,  and  that  such 
standing  and  reputation  ought  to  be  considered  and  given  full  weight  when  an 
attorney  Is  accused  of  wrongdoing.  If  the  evidence  against  the  defendant 
showed  only  a  single  oCFense  or  lapse  of  duty,  or  if  we  were  satisfied  that  the 
offenses  charged  were  the  result  of  mistake  or  inattention,  or  even  careless- 
ness, while  we  would  be  disposed  to  condemn,  we  might  hesitate  to  punish; 
but  in  the  case  before  us  wc  are  compelled  to  the  conclusion  that  the  conduct 
of  the  accnsed  daring  the  period  covered  by  our  Investigation  Is  snch  as  to 
make  blm  unfit  to  longer  remain  an  accredited  attorney  and  counselor  of  the 
Supreme  Govt  of  this  state." 

The  opinion  was  concurred  in  by  all  the  members  of  the  court  who 
voted,  and  the  report  of  the  referee  was  confirmed,  and  the  order  of 
disbarment  entered.  On  appeal  to  the  Court  of  Appeals  the  order 
of  this  court  was  unanimously  affirmed  (184  N.  Y.  222,  77  N.  E.  1), 
and  an  exhaustive  opinion  delivered  on  the  legal  questions  involved. 
The  court,  in  commenting  on  the  facts,  used  this  expressive  language 
at  page  224,  184  N.  Y.,  page  1  of  77  N.  E. : 

"The  essential  facts  are  uncontroverted.  and  they  lead  unquestionably  to  the 
painful  concluslcm  that  the  appellant  ought  not  to  be  allowed  to  practice  law 
any  longer." 

We  have  thus  briefly  adverted  to  the  disbarment  proceedings,  in 
order  that  the  gravity  of  the  charges  made  and  the  careful  considera- 
tion to  which  they  were  subjected  may  be  comprehended.  A  little 
more  than  two  years  have  elapsed  since  the  decision  of  the  Court  of 
Appeals,  and  this  court  is  considering  an  application  to  remove  the 
ban  which  prohibited  Mr.  Clark  from  practicing  the  profession  of  law. 
We  think  it  would  be  unwise  to  grant  the  application.  The  petitioner 
is  a  man  of  mature  years,  actively  engaged  in  the  practice  of  law  for 
more  than  a  quarter  of  a  century,  and  in  the  maturity  of  his  manhood 
committed  the  flagrant  acts  which  culminated  in  his  disbarment. 
These  offending  acts  extended  over  a  considerable  period  of  time,  and 
were  not  due  to  any  sudden  emotion  or  stress  of  circumstances.  They 
were  deliberately  committed,  and  Mr.  Clark  justified  and  defended 
them  in  the  various  courts. 


When  an  attorney  and  counselor  has  been  found  guilty  of  any  of 
the  offenses  enumerated  in  section  67  of  the  Code  of  Civil  Procedure, 
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two  purposes  are  sought  to  be  accomplished  in  removing  him  from  of- 
fice. The  primary  one  is  to  rid  the.  profession  of  an  unworthy  prac- 
titioner; the  other  is  to  warn  the  members  of  the  profession  of  the 
danger  flowing  from  unprofessional,  disreputable  conduct  in  the  prac- 
tice of  the  law.  The  latter  object  would  fail  of  fulfillment  if,  after 
an  attorney  has  been  justly  found  guilty  of  seriously  improper  prac- 
tices, the  barrier  should  be  lifted  in  two  years  after  it  had  been  placed 
across  the  professional  pathway  of  the  offender.  A  pardon  followihg 
the  conviction  so  closely  would  make  a  travesty  of  the  proceeding,  and 
lawyer,  and  layman  alike  would  be  led  to  believe  that  the  most  culpable 
of  offenses  perpetrated  by  a  lawyer  in  his  professional  practice  are  to 
be  speedily  condoned,  llie  profession  cannot  be  kept  clean  and  pure, 
if  dishonorable  and  criminal  practices  by  its  members  are  to  be  re- 
garded so  lightly  by  the  courts. 

We  appreciate  diat  Mr.  Clark  has  presented  to  us  the  letters  of 
many  men,  lawmen  as  well  as  lawyers,  ui^ng  his  reinstatement.  It 
is  to  his  credit  that  a  large  number  of  his  acquaintances  in  Genesee 
county,  where  he  resided,  vouch  for  the  uprightness  of  his  life  since 
his  disbarment.  Many  prominent  lawyers  testified  before  the  referee 
in  the  disbarment  proceeding  to  his  high  standing,  and  yet  Clark  did 
not  deny  the  charges  against  him,  culpable  as  they  were.  The  witness- 
es in  his  behalf  and  the  men  now  advising  his  restoration  to  practice 
may  be  influenced  mainly  by  sympathy  for  the  petitioner.  They  per- 
haps overlook  the  fact  that  the  question  has  a  broader  sip^nificance  than 
its  personal  aspect.  If  the  possible  benefit  to  the  petitioner  were  the 
only  effect  of  our  action  to  be  considered,  we  might  yield  to  the 
recommendations  and  permit  him  to  be  reinstated.  The  effect  of  such 
a  decision  upon  the  profession,  however,  must  be  taken  into  considera- 
tion. His  restoration  would  indicate  a  tendency  on  the  part  of  this 
court  to  treat  lightly  the  gravest  of  offenses,  deliberately  committed 
and  persistently  justified.  The  proceeding  was  long  in  the  courts, 
it  was  very  expensive  to  the  county  of  Genesee,  and  the  result,  we 
believe,  was  just  and  wholesome  in  its  influence  upon  the  members  of 
the  l^al  profession  and  the  public  at  large  This  effect  would  be 
neutralized  if  we  should  now  restore  the  petitioner  to  the  profession. 
The  application  should  be  denied. 

Application  denied. 


SOLOMON  «t  al.  T.  ALBXANDBR. 
(Supreme  Court,  Appellate  DItIbIod,  First  Department.   Novemt>er  0,  19(^) 
1.  Npw  Trial  (|  105*) — Gioumds— Newlt  Disoovebed  Evidencb—Impjcach- 

UENT. 

Where,  in  an  action  for  a  deposit  made  on  a  contract  for  the  sale  of 
real  estate,  tbe  court  directed  Judgment  for  defendant  on  the  ground  that 
he  believed  bis  witneases,  a  motion  hy  plaintiff  for  a  new  trial  on  the 
ground  of  newly  discoTered  evidence,  based  on  tbe  fact  that  a  wltDf>s8 
Introduced  by  him,  testifying  as  to  the  disposition  of  tbe  property  by 
tbe  vendor  after  the  purctiaser  had  rejected  the  title,  gave  false  testi- 
mony, could  not  be  sustained. 


[Ed.  Note.— For  other  eases,  see  New  Trial,  Cent.  Dig.  G  221 ;  Dec.  Dig. 
S  105.*1 
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2.  New  Triai,  ffi  IZl*)  —  Gbouuds— Newly  Discovebkd  Etidenci  —  Pboceed- 

XNG8. 

The  court  has  no  authority  to  entertain  an  application  for  a  new  trial 
for  newly  diacorered  evidence,  based  solely  on  affidavits,  until  after  a 
case  and  exceptions  have  been  made  and  settled. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  %  263;  Dec. 
Dig.  S  131.*1 

3.  New  Trial  (§  163*)— Ground— Motion— Obdeb. 

Under  Gen.  Rules  of  Practice,  rule  31,  an  order  granting  a  new  trial, 
except  on  exceptions  taken  during  the  trial,  should  state  the  grounds 
of  the  motion  and  recite  the  grounds  on  which  it  was  granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  i  330 ;  Dec.  Dig. 
I  163.«] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Morris  Solomon  and  another  against  Sadie  C.  Alexander. 
From  an  order  granting  a  new  trial  after  judgment  for  defendant,  she 
appeals.  Reversed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  LAUGH- 
UN.  CLARKE,  and  SCOTT,  JJ. 

Prosper  R.  Ferrari,  for  appellant. 
Louis  J.  Vorhaus,  for  respondents. 

INGRAHAM,  J.  These  plaintiffs  brought  this  action  to  recover  a 
deposit  made  upon  a  contract  for  the  sale  of  real  estate  and  the  ex- 
penses of  examining  the  title,  alleging  that  plaintiffs  were  ready  and 
wiUing  to  perform,  but  that  the  defendant  (vendor)  did  not  tender 
a  good  title  to  the  real  property  contracted  to  be  sold.  The  answer  de- 
nied the  allegations  that  the  plaintiffs,  were  ready  and  willing  to  fulfill 
the  contract,  tendered  the  balance  of  the  purchase  price,  and  that  the 
defendant  was  unable  to  deliver  to  the  plaintiffs  a  deed  of  the  premi- 
ses as  required  by  the  contract.  At  the  trial  the  court  announced  a 
judgment  for  the  defendant,  whereupon  the  plaintiffs  moved  for  a 
new  trial  on  all  the  grounds  mentioned  in  section  999  of  the  Code  of 
Civil  Procedure,  a  section  which  applies  only  to  an  action  at  law  tried 
before  a  jury.  Subsequently  the  court  signed  a  decision  which,  after 
finding  the  facts  and  conclusions  of  law.  directed  judgment  for  the 
defendant,  Alexander,  upon  the  merits,  and  judgment  was  duly  enter- 
ed on  the  4th  of  March  in  accordance  with  this  decision,  and  on  the 
11th  of  March  the  plaintiffs  obtained  an  order  to  show  cause,  returna- 
ble at  Special  Term,  Part  1,  why  the  judgment  should  not  be  set  aside 
and  vacated,  and  why  an  order  should  not  be  made  and  entered  grant- 
ing the  plaintiffs  a  new  trial,  and  restoring  the  case  to  the  day  calendar 
of  the  court  for  trial. 

There  is  no  ground  mentioned  in  this  order  to  show  cause  why  a 
new  trial  should  be  granted.  It  was  based  upon  affidavits,  which  al- 
leged that  the  evidence  of  a  witness  called  by  the  plaintiffs  was  false 
and  untrue,  specifying  the  particulars  in  which  it  was  claimed  the  tes- 
timony was  false,  and  that  plaintiffs  had  obtained  knowledge  upon  that 
subject  from  the  statements  made  by  an  attorney  at  law,  who  had 
represented  third  parties  in  a  transaction  in  relation  to  this  property 
after  the  trial  and  entry  of  judgment.  The  contract  in  question 
in  this  action  was  to  have  been  closed  on  the  14th  of  June.  1906,  but  the 
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closing  was  postponed  until  the  18th  of  June,  1906,  when  the  plaintiffs 
made  this  alleged  tender,  but  refused  to  accept  the  deed  tendered  by 
the  defendant.  The  instance  in  relation  to  which  this  alleged  false  tes- 
timony was  given  related  to  a  transaction  at  which  a  deed  of  the 
same  property  was  delivered,  on  the  35th  of  June,  1906,  eight  days 
after  the  plaintiffs  had  rejected  the  title.  Just  what  disposition  the 
defendant  made  of  the  property  eight  days  after  the  plaintiffs  had  re- 
jected the  title  and  the  rights  of  the  parties  were  fixed  is  not  very 
apparent.  According  to  the  stenographer's  minutes,  which  are  an- 
nexed to  this  record,  the  trial  court  directed  judgment  for  the  defend- 
ant upon  the  ground  that,  as  there  were  obvious  contradictions  in  the 
testimony  of  the  witnesses  for  the  plaintiffs,  the  court  believed-  the 
witnesses  for  the  defendant,  and  therefore  directed  judgment  for  the 
defendant.  The  witness  whose  testimony  was  alleged  to  be  false  was 
called  by  the  plaintiffs,  and  not  the  defendant,  and  his  testimony  ap- 
parently had  no  bearing  upon  the  real  question  deci(3ed  by  the  court  up- 
on the  trial.  So  I  think  the  order  was  unjustified  upon  the  ground  of 
newly  discovered  evidence. 

No  other  ground  is  suggested  in  the  affidavits,  or  anywhere  else. 
None  of  the  rules  regelating  applications  of  this  kind  were  complied 
with.  No  case  was  made  or  settled  in  this  action,  and  the  motion,  ac- 
cording to  the  order  to  show  cause,  was  made  solely  upon  affidavits. 
The  court,  therefore,  had  no  authority  to  entertain  the  application  un- 
til after  a  case  and  exceptions  had  been  made  and  settled.  Then  rule 
31  of  the  general  rules  of  practice  was  ignored.  That  rule  provides 
that  when  an  order  grants  or  refuses  a  new  trial,  except  on  the  ex- 
ceptions taken  during  the  trial,  it  shall  specify  the  grounds  upon 
which  the  motion  was  made  and  the  ground  or  grounds  upon 
which  it  was  granted.  So  far  as  appears,  there  was  no  ground  upon 
which  the  motion  was  made,  nor  does  the  order  recite  any  ground 
upon  which  it  was  granted.  It  is  a  novel  prc^sition  that,  when  a 
party  calls  a  witness  whose  testimony  does  not  suit  him,  he  can,  after 
the  case  is  decided  and  judgment  entered,  find  another  witness  who 
would  furnish  the  testimony  that  he  expected  the  witness  he  called  to 
supply,  and  then  get  a  new  trial  upon  that  ground. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.  All  concur. 


PEOPLE  ex  rel.  COSGRIFP  v.  GRAIO,  Sheriff. 

(Supreme  Coart,  Trial  Term,  Monroe  County.  October  31,  1908.) 

1,  Criminal  Law  (8  27*) — "Petit  Labcent"— Second  Offense— Natube  of  Of- 
fense. 

Pen.  Code.  §  535,  declares  that  petit  larceny  Is  a  misdemeanor ;  sections 
530,  531,  define  grand  larceny  In  the  first  and  second  degi-ees,  respectively ; 
and  section  532  declares  that  every  other  larceny  Is  petit  larceny.  Sec- 
tion 688  provides  for  petit  larceny,  second  offense,  a  punishment  of  not 
less  than  the  longest  tenn  nor  more  than  twice  the  longest  term  of  Im- 
prisonment possible  upon  a  first  conviction;  but  the  place  of  punishment 
Is  not  pointed  out.  Held,  that  "petit  larceny,"  second  offense,  is  merely 
a  misdemeanor,  and  not  a  felony,  though  the  prior  convlctlOD  authorizes 
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a  more  severe  peoalty  tban  could  be  imposed  upon  the  first  conviction, 
and  It  is  punishable  by  Imprisonment  In  a  county  penitentiary. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  20-81; 
Dec.  Dig.  fi  27.* 

For  other  deflnitionB,  gee  Words  and  Phrases,  vol.  6,  p.  5868.] 

2.  Cbiuinal  La.w  d  1211*)— Pnrr  LABCsnT,  Sbcokd  Otfense— PunumniiT— 

Statdtort  Pbovisioks. 

Pen.  Code,  S  provides  that  punishment  for  petit  larceny,  second 
oCfenBe,  shall  be  Imprisonment  not  less  ttian  the  longest  nor  more  tban 
twice  the  longest  term  possible  upon  a  first  conviction ;  but  does  not  specify 
the  place  of  Imprisonment.  Rochester  City  Charter  (Laws  1907,  p.  2306, 
c.  755)  I  476,  gives  the  police  court  power,  upon  conviction  of  a  misde- 
meanor, to  Impose  imprisonment  not  over  one  year.  Section  477  provides 
that  persons  convicted  before  the  police  court  and  sentenced  to  imprlMm- 
ment  must  be  committed  to  tbe  Monroe  County  Penitentiary,  where  the 
law  does  not  specify  the  place  of  confinement  Held,  that  on  conviction 
of  petit  larceny,  second  offense,  the  police  court  may  commit  accused  to 
the  Monroe  Comity  Penitentiary  for  two  yeara 

[E:d.  Note. — For  other  cases,  see  Criminal  Law,  Omt  Dig.  i  8802;  Dec; 
Dig.  S  1211.*] 

8.  Statutes  ({  220*)— Leoislativb  Constbuctioii. 

The  fact  that  the  Legislature,  under  the  former  charter  of  Rodiester 
as  amended  by  Laws  1803,  p.  361,  c.  204,  and  Laws  1887,  p.  1150,  c.  784. 
gave  the  police  court  Jurisdiction  to  try  persons  accused  of  petit  larceny, 
second  offense,  affords  legislative  construction  of  the  most  direct  kind  that 
tbe  offense  Is  a  misdemeanor. 

[Ed.  Notfc— For  othor  cases,  see  Statutes,  Cent  Dig.  I  298;  De&  Dig. 
<  220.*] 

4.  Gbiuirai.  Law  (S  27*)— Nature  of  Oitiiibb— Statutobt  Pbotibiohb— "Fxl- 
oht"— *  'Misdkueahob." 

Pol  Code.  I  S,  defines  a  "felony"  as  a  crime  punishable  by  deaA  or  Im- 
fHTlsonmoit  In  a  state  prison.  Section  701  provides  that  where  me  is  con- 
victed of  a  crime  punishable  by  imprisonment  for  over  one  year,  or  Is 
saitenced  for  such  a  term,  the  Imprisonment  must  lie  in  a  state  prison, 
but  that  the  section  shall  not  apply  where  special  statutory  provision  is 
made  for  a  particular  offense.  Section  688  provides  that  for  petit  larceny, 
second  offense,  tbe  punishment  shall  be  not  less  ttian  the  longest  term  (one 
year),  nor  more  than  twice  the  longest  term,  prescribed  for  a  first  convic- 
tion. Held  not  to  render  petit  larceny,  second  offense,  a  felony,  since 
petit  larcoiy  is  expressly  denominated  a  "misdemeanor"  by  section  635, 
and  one  convicted  of  a  misdemeanor  could  not  be  sent  to  a  state  prison, 
however  long  tbe  Imprlsonmmt  Imposed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  29-81; 
Dec.  Dig.  I  27.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  2736-2744; 
vol.  8,  p.  7662;  vol.  5,  pp.  4638-4634;  vol.  8,  p.  7722.] 

6.  Cbiuinal  Law  (S  1216*)— Punibhhknt— iKPaiBonuHT  xr  Counrr  Pbui* 

TENTIABT— TEBU  OF  MOBE  THAH  A  YeAB — StaTUTOBT  PBOVIBIONS. 

There  is  no  statutory  restriction  of  the  length  of  term  of  persons  soi- 
tonced  for  mlsdemeanus  to  imprisonment  In  county  penltentlarlea. 
[Ed.  Note.— For  other  cases,  see  Ciimlnal  Law,  Dec.  Dig.  1 1216.*] 

Habeas  corpus  by  the  people,  on  the  relation  of  Fred  Cosgriff, 
against  William  H.  Craig,  as  sheriff  of  Monroe  county.  On  motimi 
for  discharge  of  relator.  Relator  discharged. 

Oorge  S.  Van  Schaick,  for  relator. 

Charles  B.  Bechtold,  Asst.  Dist.  Atty.,  for  respondent. 
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SUTHERLAND,  J.  The  relator  was  brought  before  the  police  jus- 
tice of  Rochester,  charged  with  having  committed  petit  larceny  in  the 
city  of  Rochester  as  a  second  offense.  The  magistrate  held  the  relator 
to  await  the  action  of  the  grand  jury,  whereupon  he  obtained  a  writ  of 
habeas  corpus,  and  now  moves  for  his  discharge  upon  the  ground  that 
the  crime  charged  against  him  is  only  a  misdemeanor,  and  that  the 
police  court  of  the  city,  under  the  revised  charter  passed  in  1907, 
has  exclusive  jurisdiction  to  try  all  cases  of  misdemeanor  committed 
in  said  city  by  persons  brought  before  said  magistrate  charged  with 
such  offense.   Section  468,  c.  755,  p.  2354,  Laws  1907. 

The  action  of  the  police  justice  in  holding  the  relator  for  the  grand 
jury  is  defended  on  the  assumption  that  petit  larceny,  charged  as  a 
second  offense,  is  a  felony.  If  it  is  a  felony,  then  the  relator  can  be 
punished  therefor  only  after  indictment,  and  the  action  of  the  police 
justice  was  right.  If  it  is  a  misdemeanor,  the  relator,  having  been 
brought  before  the  police  justice  charged  with  the  offense,  can  be 
tried  only  in  the  police  court,  unless  the  case  is  removed  to  the  grand 
jury  on  motion  of  the  accused  under  section  57  of  the  Code  of  Crim- 
inal Procedure. 

In  my  opuiion  the  offense  charged  against  the  relator  is  a  misde- 
meanor. Section  536  of  the  Penal  Code  declares  that  "petit  larceny 
is  a  misdemeanor."  Petit  larceny  as  a  second  offense  is  still  petit  lar- 
ceny, although  the  circumstance  of  a  prior  conviction  gives  the  court 
authority  to  impose  a  more  severe  penalty  than  could  be  imposed  upon 
the  first  conviction.  Grand  larceny  in  the  first  degree  is  defined  by 
section  630,  Pen.  Code ;  in  the  second  degree  by  section  531 ;  and  then 
section  632  says:  "Every  other  larceny  is  petit  larceny."  Petit  lar- 
ceny, charged  as  a  second  offense,  was  a  felony  under  the  Revised 
Statutes  from  1828  until  the  adoption  of  the*Penal  Code  in  1881,  be- 
cause it  was  punishable  by  imprisonment  for  a  term  not  exceeding  five 
years,  and  the  state  prison  was  designated  in  the  statute  as  the  place 
of  confinement.  Rev.  St.  (1st  Ed.)  pt.  4,  c.  1,  tit.  7,  §  9.  Petit  lar- 
ceny, first  offense,  was  not  expressly  defined  as  a  misdemeanor  under 
the  Revised  Statutes,  although  that  was  the  grade  of  the  offense; 
it  being  punishable  by  imprisonment  in  a  jail  or  penitentiary,  and  not 
in  a  state  prison.  Rev.  St.  (1st  Ed.)  pt.  4,  c.  1,  tit.  6,  §  1.  On  the 
adoption  of  the  Penal  Code,  petit  larceny  was  expressly  declared  to  be 
a  misdemeanor  (section  535),  and  the  punishment  for  petit  larceny, 
second  offense,  was  directed  by  section  688  to  be  for  a  term  not  less 
than  the  longest  term,  nor  more  than  twice  the  longest  term,  possible 
upon  a  first  conviction;  but  the  place  of  imprisonment  was  not  pointed 
out.  And  ever  since  that  time  it  has  been  lawful  for  a  court  of  com- 
petent jurisdiction  to  commit  one  convicted  of  petit  larceny  as  a  sec- 
ond offense  for  the  term  prescribed  by  section  688  to  the  appropriate 
penitentiary;  and  the  police  court  of  Rochester,  upon  conviction  of 
an  offender  accused  of  petit  larceny,  charged  as  a  second  offense,  may 
now  commit  the  defendant  to  the  Monroe  County  Penitentiary  for  the 
term  of  two  years.  Laws  1907,  p.  2356,  c.  755,  §§  476,  477. 

Under  the  former  charter  of  the  city  of  Rochester,  as  amended  by 
chapter  204,  p.  361,  of  the  Laws  of  1893,  and  a^ain  by  chapter  784,  p. 
1150,  of  the  Laws  of  1897,  it  was  provided  that  the  police  court  should 
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have  jurisdiction  to  try  persons  accused  of  petit  larceny  as  a  second 
offense,  thus  affording^  legislative  construction  of  the  most  direct  kind 
that  the  offense  is  a  misdemeanor.  This  particular  clause  was  omit- 
ted from  the  revision  of  the  city  charter  made  by  the  Legislature  in 
1907. 

The  contention  that  petit  larceny,  charged  as  a  second  offense,  is 

a  felony,  is  based  upon  sections  5,  688,  and  704  of  Uie  Penal  Code. 

Section  5  of  the  Penal  Code  defines  a  felony  as — 

"a  crime  which  Is  or  may  be  puDlshable  by  either  death  or  iniprlsonmrat  In  a 
state  prison." 

Section  704  of  the  Penal  Code  states  that: 

"Where  a  person  Is  convicted  of  a  crime,  for  which  the  punishment  Inflicted 
Is  Imprisonment  for  a  term  exceeding  one  year,  or  is  sentenced  to  tmprison- 
uent  for  such  a  term,  the  Imprisonment  must  be  inflicted  by  confinement  at 
hard  labor  In  a  state  prison.  But  this  and  the  two  lest  sections  shall  not  ap- 
ply to  a  case  where  special  provision  Is  made  by  statute  as  to  the  punishment 
for  any  particular  offense  or  class  of  offenses  or  offenders,  nor  to  the  cases 
specified  In  sections  0»8,  699,  700  and  701." 

And  section  688  declares  that  the  punishment  to  be  inflicted  upon  a 
person  convicted  of  petit  larceny  as  a  second  offense  must  be  "for  a 
term  not  less  than  the  longest  term,  nor  more  than  twice  the  longest 
term  prescribed  upon  a  first  conviction" ;  and  for  a  first  conviction  of 
petit  larceny  in  the  police  court  of  Rochester,  the  offender  can  be  im- 
prisoned in  the  Monroe  County  Penitentiary  for  a  term  not  exceeding 
one  year.  Applying  section  688  to  that  situation,  a  person  convicted 
of  petit  larceny,  second  offense,  in  the  police  court,  would  be  subject 
to  imprisonment  for  a  term  which  must  be  at  least  one  year,  and  may 
be  two  years;  and  it  is  argued  that  section  704,  just  quoted,  makes  it 
necessary  that  such  imprisonment  be  in  a  state  prison,  and  that  there- 
fore petit  larceny  as  a  second  offense  must  be  a  felony. 

This  reasoning  I  believe  to  be  unsound.  Certainly,  if  the  crime  c'•^ 
be  punished  by  imprisonment  in  a  state  prison,  it  is  a  felony.  Peop..; 
V.  Lyon,  99  N.  Y.  210,  1  N.  E.  673.  But  section  704  can  have  no 
application  to  offenses  which  are  expressly  defined  as  misdemeanors 
only.  If.  in  the  statute  declaring  a  certain  act  to  be  criminal,  and 
punishable  upon  conviction  by  imprisonment  for  a  year  or  more,  the 
offense  is  not  denominated  as  a  misdemeanor  or  a  felony,  it  is  neces- 
sarily a  felony,  because  of  the  liability  to  imprisonment  in  the  state 
prison.  People  v.  Hughes,  137  N.  Y.  301,  32  N.  E.  1105.  But,  if  the 
statute  which  declares  the  act  to  be  a  crime  expressly  classifies  the 
offense  as  a  misdemeanor,  the  offender  cannot  be  sent  to  a  state  prison, 
no  matter  how  long  a  term  of  imprisonment  can  be  imposed;  and  in 
such  a  case  section  704  of  the  Penal  Code  has  no  application.  Mairs  v. 
Baltimore  &  Ohio  R.  R.  Co.,  73  App.  Div.  273,  76  N.  Y.  Supp.  838. 

It  may  have  been  supposed  that  the  penitentiary  could  not  receive  a 
person  sentenced  for  more  than  a  year;  but  a  careful  search  of  the 
various  statutes  on  the  subject  discloses  no  such  disability.  The  au- 
thority of  courts  of  record  to  sentence  persons  convicted  of  felony  to 
the  various  penitentiaries  of  the  state  for  terms  not  exceeding  five 
years,  conferred  by  chapter  571,  p.  650,  of  the  Laws  of  1875,  as 
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808,  c.  373,  was  taken  away  by  the  repeal 
"^00,  p.  1338,  of  the  Laws  of  1899.  That 
flFect  the  sentencing  of  prisoners  to  the 
The  original  act  for  the  construction 
■fonroe  (chapter  879,  p.  689,  Laws 
me  of  imprisonment  of  convicts 
,inal  act  provided  as  follows: 

need  to  aald  workhouse,  toy  any  conrt  or 
.ue,  shall  be  liable,  upon  a  second  conviction 
.ument  in  said  workbouse  for  double  tlie  term 
11  person." 

307,  of  the  Laws  of  1858,  the  name  of  the  work- 


d  to  the  Monroe  County  Penitentiary,  and  the  peni- 
ade  the  place  of  imprisonment  of  all  persons  convicted 
junty  who  otherwise  would  be  confined  in  the  county  jail, 
the  subsequent  amendments  affecting  the  Monroe  County 
.itiary  has  the  length  of  time  of  detention  of  prisoners  sentenced 
misdemeanors  been  limited.  The  general  penitentiary  law  (chapter 
ii9.  p.  658,  Laws  1859,  as  amended  by  chapter  209,  p.  889,  of  the  Laws 
of  1874)  pats  no  restriction  upon  the  maximum  term  of  imprisonment 
of  persons  convicted  of  misdemeanor.  Accordingly  there  seems  to  be 
no  difficulty  in  the  way  of  carrying  out  the  full  purpose  of  section  688 
of  the  Penal  Code  upon  a  conviction  of  petit  larceny,  second  offense, 
in  the  police  court  of  Rochester,  and  the  imposition  of  a  sentence  to 
the  Monroe  County  Penitentiary  for  a  term  of  from  one  to  two  years' 
duration,  as  fixed  by  the  judgment  of  the  court. 

I  condude,  therefore,  that  the  police  justice  had  no  jurisdiction  to 
hold  the  relator  for  the  grand  jury,  and  that,  accordingly,  he  must  be 
discharged  Irom  his  present  imprisonmetit. 


AUTOMOBILE  CLUB  OF  AMERICA  y.  CAMAYAN  et  al. 

(Sapreme  Court,  Appellate  IMvlslon,  Flret  Department  November  6.  1008.) 

I^FOsiTioiis  ^  14*)-^B0uirDa  TOB  Takzho— Spbciai.  CzBcnusTAHCBS— Depo- 
sition BKFOBB  TBIAIh 

By  Code  CIt.  Proc.  f  S72,  snt)d.  5.  to  entitle  a  party  to  examine  a  wit- 
ness, not  an  adverse  party,  t>efore  the  trial,  an  aflSdavit  must  be  made 
showlDg  that  the  witness  Is  about  to  leave  the  state,  etc.,  or  other  special 
clrcmnstances  rendering  such  examination  proper;  and  section  882  pro- 
vides that  depositions  so  taken  shall  not  be  read  in  evidence  until  It  has 
been  satisfactorily  proved  that  the  witness  has  t>een  or  Is  absent  from 
the  state,  bo  that  his  attendance  could  not,  with  reasonable  diligence,  be 
compelled  by  subpoena,  or  that  he  Is  unable  to  be  present  by  sickness, 
etc.  Plaintiffs  affidavit  showed  that  the  action  was  to  recover  money 
overpaid  to  defendant  by  mistake  for  work  performed :  that  the  wltnm 
eonght  was  In  charge  of  the  work.  In  payment  for  which  the  overpay- 
ment was  made,  and  in  a  former  action  by  defendant  herein  against  plain- 
tiff the  witness  was  an  Important  witness  for  plalntllT,  but  had  evaded 
service  of  subpoena ;  and  that  defendants  had  refused  to  give  any  informa- 
tion as  to  his  whereabouts,  but  plaintiff  had  located  him,  and  requested 
an  order  for  his  examination  In  the  present  action  before  trial.    It  ap- 

*forotlMr«aMisMBim«toplc*|iniiiB>Blii  Dec.  ft  Am.  Dlgib  1907  to  data,  ft  Rep'r  Zsdexas 
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peared  Uiat  13ie  witness  would  only  have  to  cross  a  river  to  be  In  another 
state,  so  as  to  evade  summons.  Held  that,  while  It  would  not  be  mougb 
to  show  that  the  witness  sought  to  evade  service  by  snbpoena,  and  the 
special  circumstances  to  Justify  the  order  must  be  such  as  to  Justify  the 
reading  of  the  deposition  under  section  882,  yet,  the  witness  being  shown 
to  be  hostile  and  under  the  control  of  defendants,  so  that  it  was  probable 
that  his  testimony  could  not  be  obtained  at  the  trial,  plaintiff  was  en- 
titled to  the  order  for  examination. 

[Ed.  Note. — For  other  cases,  see  Depositions,  Cent  Dig.  {  29 ;  Dec.  Dig. 

i  14.*] 

Appeal  from  Special  Tenn. 

Action  bv  the  Automobile  Club  of  America  ^^ainst  David  P.  Cana- 
van  and  omers.  From  an  order  granting  a  motion  to  vacate  an  order 
for  the  examination  of  a  witness  before  trial,  plaintiff  appealed.  Order 
reversed,  and  motion  to  vacate  denied. 

Argued  before  INGRAHAM,  Mcr<AUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

William  W.  Niles,  for  appellant 
Franklin  Nevins,  for  respondents. 

INGRAHAM,  J.  Upon  an  affidavit  of  the  plaintiff's  secretary  an 
order  was  granted  directing  that  one  Thomas  .  Sluumon  appear  at  the 
Special  Term  of  this  court  and  be  sworn  and  examined  as  a  witness 
for  the  plaintiff.  From  this  affidavit  it  appeared  that  the  plaintiff  was 
a  domestic  ojrporation,  and  that  the  action  was  brought  to  recover  a 
sum  of  money  which  by  mistake  had  been  overpaid  by  the  plaintiff  to 
the  defendants.  The  defense  is  a  general  denial.  It  is  then  alleged 
that  the  testimony  of  one  Shannon  is  material  and  necessary  for  the 
plaintiff  upon  the  trial  of  the  action,  as  at  the  time  of  the  transactions 
involved  Shannon  was  the  foreman  for  the  defendants  in  chai^  of 
the  work,  in  paying  for  which  the  overpayment  was  made;  that  sudi 
foreman,  Shannon,  was  present  during  a  large  portion  of  the  time  that 
the  work  was  in  progress  upon  the  premises,  superintending  the  same, 
and  had  knowledge  of  the  services  rendered  by  the  defendants  to  or 
for  the  plaintiff ;  that  in  an  action  against  the  plaintiff,  which  came  on 
for  trial  in  April  last,  Shannon,  then  in  the  employ  of  defendants,  was 
an  important  witness  for  the  plaintiff;  that  Shannon  avfflded  the 
service  of  a  subpoena,  and  the  defendants  refused  to  give  any  informa- 
tion as  to  his  whereabouts,  or  to  afford  an  opportunity  to  subpcena 
him ;  that  the  plaintiff  then  procured  the  services  of  a  detective,  who 
located  Shannon,  but  three  weeks  were  consumed  in  serving  the  sub- 
poena on  him.  It  thus  appears  that  Shannon  would  be  a  hostile  wit- 
ness, controlled  by  the  defendants  and  in  their  employ,  and  that  the 
defendants  have  refused  to  give  any  information  as  to  his  whereabouts 
when  he  was  wanted  as  a  witness. 

The  order  for  Shannon's  examination  was  vacated  by  the  court  be- 
low upon  die  ground  that,  as  Shannon  was  not  a  party  to  the  action, 
he  could  not  be  examined,  except  under  subdivision  5  of  section  872 
of  the  Code  of  Civil  Procedure,  and  that  the  fact  that  the  plaintiff  had 
difficulty  in  effecting  service  of  a  subpoena  upon  the  witness  in  another 
action  does  not  constitute  a  special  circumstance,  under  subdivision  5 

•For  oQier  okmi  see  Mine  t^lo  *  |  MtmsBB  in  Dee.  ft  Am,  Dtse.  1S07  to  date.  A  Rap'r  XsdnM 
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of  section  873  of  the  Code,  which  justifies  an  order  for  the  examination 
of  a  witness  under  that  subdivision.  The  ground  of  the  application  to 
examine  Shannon  was  that  from  the  facts  and  circimistances  stated 
there  was  a  well-grounded  apprehension  that  the  plaintiff  would  be  de- 
prived of  his  testimony  if  it  depended  upon  his  presence  at  the  trial; 
that  Shannon's  relation  to  the  defendant,  his  action  in  evading  service 
of  a  subpoena  when  his  testimony  was  required  in  another  action,  and 
defendants'  action  in  respect  to  his  attendance  justified  the  conclusion 
that,  unless  the  plaintiff  could  perpetuate  his  testimony,  there  was 
serious  danger  of  its  being  deprived  of  the  benefit  of  his  testimony 
upon  the  trial  of  the  action.  The  question  is  whether,  by  the  state- 
ment of  these  facts,  the  plaintiff  brought  itself  within  subdivision 
5  of  section  872  of  the  Code.  By  that  section,  to  entitle  a  party  to  an 
action  to  examine  a  witness,  not  an  adverse  party,  before  ^e  trial,  he 
must  present  to  the  judge  or  the  court  an  affidavit  setting  forth  that: 

"l^e  parson  to  be  examined  Is  about  to  depart  fn»D  tbe  state,  or  that  he 
Is  so  sick  or  inflrm  as  to  afford  reasonable  ground  to  believe  that  he  will  not 
be  able  to  attend  t^e  trial,  or  that  any  other  special  drcnmstances  exist, 
which  render  It  proper  that  he  should  be  oamlned,  as  prescribed  In  this 
artlda" 

This  provision  should  be  read  in  connection  with  section  882,  which 
provides  that: 

"Sach  deposition  *  *  *  shall  not  be  so  read  in  evidence  until  it  has  been 
satisfactorily  proved  that  the  witness  is  dead,  or  Is  unable  personally  to  at- 
tend by  reason  of  his  insanity,  sickness  or  other  infirmity,  or  that  he  is  con- 
fined In  a  prison  or  jail,  or  that  be  has  t>eeu  and  Is  absent  from  the  state, 
80  that  his  attendance  could  no^  with  reasonable  dUlxeuce  be  compelled  by 
subpoena." 

The  evident  intent  of  these  provisions  was  to  enable  any  party  to 
have  the  testimony  of  a  material  witness  perpetuated,  whfen  it  appears 
there  was  danger  that  the  attendance  of  the  witness  could  not  be  se- 
cured at  the  trial  by  reason  of  the  disability  of  the  witness  or  his  ab- 
sence from  the  state.  What  the  applicant  had  to  show  was  that  the 
witness  was  about  to  depart  from  the  state,  or  was  sick  or  infirm,  "or 
that  any  other  special  circumstances  exist  which  render  it  proper  that 
he  should  be  examined"  before  the  trial,  instead  of  at  the  trial,  and 
the  question  is  whether  the  facts  here  disclosed  are  "other  circumstan- 
ces" which  would  justify  the  taking  of  the  testimony  before  the  trial. 

The  statute  does  not  prescribe  what  those  other  circumstances  must 
be.  It  was  quite  dearly  intended  that  the  circumstances  must  be  such 
as  would  justify  the  conclusion  that  the  deposition  could  be  read  under 
section  882  of  the  Code.  The  proof  required  is  quite  different  from 
that  required  when  adverse  parties  are  to  be  examined,  and  still  these 
provisions  should  receive  a  reasonable  interpretation;  and  where  the 
special  circumstances  disclosed  justify  a  well-grounded  apprehension 
that  the  witness,  either  from  physical  infirmities,  or  his  confinement  in 
a  prison  or  jail,  or  his  absence  from  the  state,  could  not  be  produced 
at  the  trial,  the  evidence  should  be  taken  before  the  trial,  so  that  his 
deposition  could  be  read  under  section  883.  It  is  impossible  to  lay 
down  any  general  rule  which  would  include  all  cases  in  which  such 
an  examination  should  be  had.  It  would  not  be  enough  to  show  that  a 
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witness  would  endeavor  to  evade  the  services  of  a  subp(3bna.  Where, 
however,  it  does  appear  that  the  witness  is  under  the  control  of  the 
adverse  party  and  that  he  had  before  refused  to  ^ve  any  information 
which  would  enable  the  party  making  the  application  to  subpoena  him, 
that  he  has  but  to  cross  the  Hudson  river  to  be  out  of  the  state;  so  that 
his  attendance  could  not  be  compelled  by  subpcena,  together  with  the 
other  circumstances  here  disclosed,  are  "other  circumstances'*  which 
under  subdivision  6  of  section  87S  of  the  Code  entitled  the  appellant  to 
the  order. 

The  cases  cited  by  the  respondent  (Wood  v.  Hoffman,  121  App.  Div. 
636, 106  N.  Y.  Supp.  308;  Diefendorf  v.  Fenn,  135  App.  Div.  651,  110 
N.  Y.  Supp.  68)  are  not  in  point.  In  Town  of  Hancock  v.  First  Na- 
tional Bank,  93  N.  Y.  86,  in  speaking  of  subdivision  5  of  section  872 
of  the  Code,  the  court  said: 

"These  'other'  drcamBtAiiceB  evidently  mean  atich  as  will  make  the  pres- 
ence and  evidence  of  the  witness  at  the  trial  doubtful  and  uncertain,  and  re- 
late to  his  personal  oondltlon  and  pnrpoees,  as  bearing  upon  the  probability 
of  hla  fntnre  attendance." 

We  think  that  upon  these  special  facts  and  circumstances  the  order 
for  the  examination  of  Shannon  should  not  have  been  vacated. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  to  vacate  the  order  denied, 
with  $10  costs.  All  concur. 


(Snpr^ne  Conr^  Appellate  Division,  First  Department  November  6,  1908.) 

MOBTGAGBS  (f  •S29*)  —  FOBBOLOSUBS— SAU^RsruBAL  OV  PUBCHASER  TO  PEB- 

FOBM— Resale. 

Where  the  court,  on  application  of  the  purchaser  at  a  foreclosure  sale, 
ordered  the  release  of  the  purchaser  and  the  return  by  the  referee  of  the 
down  payment,  on  the  ground  that  certain  objections  to  the  title  and 
procedure  were  well  founded.  It  conid  not,  after  values  had  so  advanced 
that  it  was  to  the  Interest  of  junior  mortgagees  to  bare  a  resale,  vacate 
the  order  and  direct  the  referee  to  conv^  the  premises  to  the  aasiguee 
of  the  purchaser's  bid,  since  tiiat  would  constitute  a  private  resale,  which 
iB  not  aathorlzed  either  by  Code  Civ.  Proc.  I  1678>  or  by  Oen.  Bales  ot 
Practice  Na  62. 

[Ed.  Note,—- For  oth»  caseB,  see  Mortgages,  Dea  Dig.  |  eSO.*} 

Appeal  from  Special  Term. 

Action  by  Smith  Ely  against  Vira  G.  Matthews  and  others.  From 
an  order,  made  on  plaintiff's  application,  directing  the  referee  herein 
to  execute  and  deliver  a  deed  to  the  assignee  of  the  bid  of  the  pur- 
chaser at  a  foreclosure  sale  herein,  and  vacating  an  order  denying 
plaintiff's  motion  to  compel  the  purchaser  to  complete  his  purchase, 
and  directing  the  repayment  of  the  money  received  by  the  referee  from 
him,  defendants  James  H.  Geoi^^e  and  others,  as  executors  of  Richard 
Grants  deceased,  and  the  New  Amsterdam  National  Bank,  appeal  sepa- 
rately.  Order  reversed,  and  motion  denied. 

See  58  Misc.  Rep.  365,  110  N.  Y.  Supp.  1102.  

•For  etlMr  oum  bm  Mm*  topto  *  I  nuhbhb  in  Dm.  *  Am.  DIs*.  IHT  to  data,  ft  Bo'r  ZbShm 
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Argued  before  PATTERSON,  P.  T..  and  INGRAHAM,  LAUGH- 
UN.  CLARKE,  and  SCOTT,  JJ. 

Joseph  J.  Hood,  for  appellants  George  and  otliers. 
H.  Aaron,  for  appellant  New  Amsterdam  Nat  Bank. 

LAUGHXJN,  J.  This  is  an  action  to  foreclose  a  first  mortgage  on 
real  estate  for  $100,000.  A  third  mortgage  for  $20,000  and  a  fourth 
for  $2,000  is  held  by  the  executors,  appellants,  and  a  fifth  for  $20,000 
is  held  by  the  bank,  appellant.  The  judgment  directing  a  sale  of  the 
premises  was  entered  on  the  12th  day  of  November,  1907,  and  the  sale 
took  place  on  the  19th  day  of  December  thereafter,  during  the  period 
of  business  depression  and  stringency  in  the  money  market,  and  after 
an  adjournment  of  one  week  at  Uie  request  of  subsequent  mortgagees. 
The  attorney  for  the  executors  requested  plaintiff  to  consent  to  a 
furdier  adjournment  f<M-  30  days,  and  offered  to  pay  $500  to  cover  any 
possible  lo^s  thereW;  but  the  offer  was  refused.  The  premises  were 
awarded  to  the  highest  bidder  at  $135,000.  The  purchaser  refused  to 
complete  his  purchase  upon  grounds,  among  others,  that  the  premises 
were  to  some  extent  obstructed  by  a  wall  on  adjacent  lands,  and  bur- 
dened with  an  easement  for  its  maintenance,  and  that  the  permanent 
receivers,  appointed  by  the  Court  of  Chancery  in  New  Jersey,  of  the 
Electric  Rubber  Manufacturing  Company,  which  owned  a  sixth  mort- 
gage on  the  premises  for  $10,000,  had  not  been  made  parties,  and  that 
joining  the  ancillary  receiver,  as  was  done,  was  not  sufficient.  The 
court,  on  motion  by  plaintiff  to  compel  the  purchaser  to  complete  his 
purchase,  decided  that  these  objections  were  well  taken,  and  that  the 
purchaser  was  entitled  to  be  released,  and  an  order  to  ^at  effect,  di- 
recting the  referee  to  refund  the  down  payment,  was  duly  entered. 

The  practice  now  under  review  is  whoUy  unauthorized,  regardless 
of  whether  or  not  that  motion  was  correctly  decided.  That  order  is 
not  before  us  for  review,  and  it  is  not  necessary  that  we  should  discuss 
its  merits.  The  order  having  been  granted  at  the  instance  of  the  pur- 
chaser, neither  he  nor  any  one  claiming  in  his  right  should  be  heard 
to  say,  after  the  property  has  advanced  in  value,  that  he  wishes  to  re- 
consider his  action,  and,  since  he  could  now  make  a  profit  on  the  pur- 
chase, he  is  willing  to  take  title.  He  made  his  election  to  stand  upon 
the  objections  to  the  title,  and  he  convinced  the  court  that  they  were 
well  founded.  His  ri^ht  to  take  title  as  a  purchaser  thereupon  ter- 
minated, and  his  only  right  was  with  respect  to  being  reimbursed.  Al- 
though appellants  did  not  oppose  the  motion  to  compel  the  purchaser 
to  complete  his  purchase,  yet  since  the  purchaser  duly  presented  the 
points  for  adjudication,  and  since  it  affected  their  rights,  the  decision 
at  once  inured  to  their  benefit,  and  it  was  not  competent  for  the 
plaintiff,  the  purchaser,  and  a  third  party,  by  private  agreement  or  un- 
derstanding with  respect  to  the  assignment  of  the  bid,  to  deprive  them 
of  the  right  to  a  resale  of  the  premises.  When  the  sale  was  set  aside 
it  was  the  same  as  if  it  had  never  taken  place.  Of  course,  the  order 
might  have  been  reviewed,  and  perhaps  reversed,  on  appeal,  and  the 
court  which  made  it  might,  perhaps,  on  a  motion  for  a  reargument, 
have  vacated  it,  and  it  might  have  been  vacated  for  fraud ;  but  it  could 
not  be  vacated  to  permit  the  assignment  of  the  bid  and  the  completion 
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of  the  purchase  after  real  estate  values  had  so  advanced  that  it  was 
for  the  interest  of  appellants  to  have  a  resale.  While  the  order  stood 
the  purchaser  had  no  title,  and  he  could  neither  have  insisted  upon  a 
deed  to  himself  nor  could  he  confer  any  right  thereto  upon  an  as- 
signee ;  for  that  would  constitute  a  private  resale,  which  is  neither  au- 
thorized by  statute  nor  by  the  practice  of  the  courts  in  such  cases. 
Code  Civ.  Proc.  §  1678;  rule  62,  Gen.  Rules  of  Practice;  Freeman 
V.  Munns,  15  Abb.  Prac.  458;  Jones  on  Mortgages,  vol.  2,  §  1681; 
Thomas  on  Mortgages,  §  967 ;  Guard's  Titles  to  Real  Estate  (4th  Ed.) 
p.  686.  It  never  was  the  practice,  where  a  purchaser  rejects  title  or 
refuses  to  perform,  and  is  sustained  in  his  position  by  the  court,  to 
accept,  without  readvertising,  another  to  complete  the  purchase  for 
him.  The  long-established  practice  requires  that  in  such  case  there 
shall  be  a  resale  (Thompson  v.  Dimand,  3  Edw.  Ch.  898),  and  in  the 
case  at  bar  the  terms  of  sale  so  provided. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  denied,  with  $10  costs.   All  concur. 


0B08S  T.  GROSS. 
(Soprane  Gonrt  Appellate  DivlBlon,  First  Departmait   November  6,  1908.) 

1.  IWFAMTa  ft  78*)— iyonoNS  AoAinra— GuABDun  Ad  Linic— Nemssxit  m 

AFPonmiBNT. 

On  suit  to  dissolve  a  partnership  and  for  an  accounting,  the  court  conid 
not  require  the  Infont  defendant  to  pay  money  to  the  receiver,  where  no 
guardian  had  been  appointed  as  required  by  Code  Civ.  Proc.  i  471,  and 
hence  the  infant  was  not  punishable  for  contempt  in  refusing  to  obey 
the  order. 

[Ed.  Note. — ^For  other  cases,  Bee  Infante,  Dec.  Dig.  {  78.*] 

2.  PABTNBBaHIP  (8  77*)— PBOPEETT— SALE  BY  PaBTNKB—EPFBCT. 

Bach  partner  1b  vested  with  the  title  to  firm  prt^erty,  and  a  sale  by 
one  of  a  part  of  It  and  receipt  of  the  proceeds  Is  not  a  conrerslon. 

[Ed.  Note.— For  other  caaes,  see  Partnership,  Gent  Dig.  S  125;  Dec 
Dig.  S  77.*] 

3.  Pastkebship  (S  82S*)— PBOPKBTr  iR  Pabtmbs'b  Hands  — Riobtb  of  Ra- 

CEIVEB. 

A  receiver  of  a  partnership  was  entitled  to  all  the  firm  property  In  the 
hands  of  either  partner,  but  no  order  could  be  made  requiring  one  partner 
to  turn  over  firm  property  nntU  It  appeared  that  any  was  In  Ills  posses- 
sion, and  that  he  received  property  and  had  disposed  of  It  would  not  Jus- 
tify the  court,  before  final  Judgment,  In  ordering  him  to  return  and  In  en- 
forcing the  order  by  contempt  proceedings;  It  being  required  that  tlie 
equities  be  settled  oa  the  accounting  and  the  amount  due  from  one  partner 
to  another  be  determined  by  the  final  JUdgmrat,  which  must  be  enforced 
by  execution. 

[Ed.  Not& — For  other  cases,  see  Fartnenhlp,  Dec.  Dig.  f  S25.*l 

Appeal  from  Special  Term. 

Action  by  Charles  Gross  against  Bernard  Gross.  From  an  order 
adjudging  defendant  eailty  of  contempt  and  requiring  certain  pay- 
ment, deKndant  appeals.  Rei^sed,  and  motion  denied. 
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Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Wesselman  &  Kraus,  for  appellant 

INGRAHAM,  J.  This  action  was  commenced  for  the  dissolution 
of  a  copartnership  and  for  an  accounting.  Plaintiff  asked  as  relief 
that  a  receiver  be  appointed  and  that  defendant  turn  over  to  such  re- 
ceiver the  sum  of  $1,150,  received  by  him  as  the  proceeds  of  a  sale  of 
copartnership  property.  The  defendant  admits  the  copartnership, 
and  seems  to  admit  the  sale  of  the  copartnership  property  without  the 
consent  of  the  plaintiff,  but  denies  that  he  kept  the  proceeds  of  the 
sale  and  failed  to  account  to  the  plaintiff  for  any  part  or  portion  of 
the  same,  and  then  alleges  that  he  is  an  infant.  The  plaintiff  made  a 
motion  for  a  receiver  of  the  copartnership  property,  and  that  motion 
was  on  April  21,  1908,  grantedi  the  plaintiff  was  appointed  receiver, 
and  in  that  order  the  defendant  was  ordered  to  pay  to  the  receiver  all 
moneys  received  by  him  from  the  sale  of  any  partnership  property. 
Subsequent  to  ^at  order  plaintiff  made  a  motion  for  an  order  direct- 
ing the  defendant  to  pay  to  the  receiver  the  sum  of  $1,150,  which  it 
appears  he  admits  he  has  received  from  a  sale  of  the  copartnership 
property,  or  be  punished  for  a  contempt  of  court  for  failure  to  comply 
with  the  terms  of  the  order  appointing  the  receiver,  which  directed 
him  to  pay  over  to  the  receiver  the  proceeds  of  the  property  in  his 
hands.  It  seems  that  a  copy  of  the  order  appointing  the  receiver  was 
served  upon  the  defendant  on  May  15,  1908,  and  that  the  defendant 
had  fsMed  and  refused  to  comply  with  its  terms;  that  the  plaintiff 
demanded  of  the  defendant  that  he  repay  the  money  required  to  be 
paid  by  the  order  appointing  the  receiver ;  and  that  the  defendant  re- 
fused to  pay.  Defendant  interposed  an  affidavit  in  answer  to  this  ap- 
plication, alleging  that  he  is  under  the  age  of  31  years ;  that  he  was 
sued,  without  the  appointment  of  a  guardian  ad  litem,  and,  although 
the  notice  of  motion  for  the  appointment  of  a  receiver  was  served 
upon  him,  he  was  entirely  inexperienced  in  legal  proceedii^s  and  made 
no  opposition  to  the  motion ;  that,  as  he  was  an  infant,  he  was  advised 
that  the  service  of  the  papers  was  incomplete  and  irregular ;  and  that 
he  therefore  allowed  the  time  to  go  by  without  seeking  the  advice  of 
counsel.  He  further  swears  that  he  has  disbursed  this  money  so  re- 
ceived from  the  sale  of  the  property  among  the  creditors  of  the  co- 
partnership, and  that  he  has  no  part  of  the  sum  of  $1,150  received 
from  such  sale  of  the  property. 

The  entry  of  the  order  requiring  the  defendant  to  pay  this  sum  of 
money  was  irregular,  in  that  the  action  was  against  ah  infant,  and  a 
guardian  ad  litem  had  not  been  appointed.  By  section  471  of  the  Code 
of  Civil  Procedure  it  is  provided  that  an  infant  defendant  must  ap- 
pear by  guardian,  who  must  be  a  competent  and  responsible  person 
appointed  upon  the  application  of  the  infant.  I  think  it  is  clear,  there- 
fore, that  no  order  could  be  made  in  an  action  against  the  infant  until 
the  infant  was  properly  before  the  court  by  a  guardian  ad  litem.  The 
summons  and  complaint  were  served  upon  this  infant  defendant,  and 
the  fact  that  the  defendant  was  an  infant  was  evidently  concealed  from 
the  court,  and  the  order  obtained  upon  the  assumption  that  the  defend- 
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ant  was  an  adult.  The  infant  not  being  before  the  court,  the  court 
had  no  jurisdiction  to  make  the  order  requiring  the  infant  to  pay  this 
sum  of  money  to  the  receiver,  and  there  was  therefore  no  foundation 
for  an  application  to  punish  the  infant  for  a  contempt  in  refusing  to 
obey  the  order.  If  the  order  directing  the  infant  to  pay  this  sum  of 
money  was  before  the  court  for  review,  I  do  not  think  it  could  be  sus- 
tained. The  ccnnplaint  alleges  the  sale  of  the  copartnership  property 
by  the  infant  and  the  receipt  of  that  sum,  and  the  relief  demanded  in 
the  complaint  is  the  recovery  of  that  sum  from  the  infant.  Each 
partner  was  vested  with  the  title  to  the  firm  property,  and  the  sale  by 
one  copartner  of  a  portion  of  the  firm  property  and  the  receipt  of  the 
proceeds  of  the  sale  was  not  a  conversion  of  the  property;  nor  was 
the  other  partner  entitled  as  a  matter  of  right  to  compel  his  copartner 
to  turn  over  to  him  the  firm  property  in  his  hands.  When  a  receiver 
was  appointed,  the  receiver  was  entitled  to  all  the  firm  property  in 
the  hands  of  either  copartner ;  but  no  order  could  be  made  requiring 
one  partner  to  turn  over  property  of  the  firm  until  it  appeared  that 
that  property  was  in  the  possession  of  one  of  the  partners.  The  fact 
that  a  partner  had  received  property  or  money  of  the  firm,  and  had 
disposed  of  it  or  spent  it,  would  not  justify  the  court,  before  final 
judgment,  in  ordering  him  to  return  or  repay  it  to  the  receiver,  and 
enforce  such  an  order  by  contempt  proceedings.  The  equities  are 
to  be  settled  on  the  accounting,  and  the  amount  due  from  one  co- 
partner to  another  is  to  be  determined  by  the  final  judgment,  which 
must  be  enforced  by  execution.  There  was  no  evidence  before  the 
court,  when  this  order  was  granted,  that  any  property  of  the  copart- 
nership was  in  the  actual  possession  of  the  defendant,  and  no  order, 
therefore,  requiring  the  defendant  to  turn  this  property  over  to  the 
receiver,  was  proper.  But,  as  the  court  was  without  jurisdiction  to 
grant  any  order  against  the  defendant  until  he  appeared  by  guardian 
ad  litem,  the  order  could  not  be  the  basis  of  a  proceeding  to  punish 
the  defendant  for  cMitempt. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10  costs, 
and  the  motion  denied,  with  $10  costs.  All  concur. 


(Supreme  Court,  Appellate  Division,  First  Department   November  6,  1906.) 

1.  Costs  (S  185*)— Witnesses*  Milbaoi— Allowanob. 

Defendant  was  not  ^titled  to  tax  mileage  of  his  witnesses  upon  the 
possibility  that  defmdant  might  be  called  upon  to  pay  It,  where  the  wit- 
nesses traveled  on  passes  Issued  by  defendant  and  demanded  no  mileage. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec.  Dig.  1 186.*] 

2.  Costs  d  154*)— CovurasiomB's  Vbbs— AixowA.ncE  Ikpbdpi>. 

It  was  Improper  to  tax  commissioner's  fees  as  costs,  where  no  atdee 
appointing  a  commissioner  was  made,  but  by  consent  depositions  were  taken 
in  the  office  of  defendant's  attorneys ;  a  notary  public  In  such  attorneys' 
employ  administering  the  oatbs  to  the  witnesses,  but  doing  nothing  else, 
and  where  each  attorney  had  his  own  stenographer  present,  who  toc^ 
down  the  testimony,  which  was  not  signed  by  the  witnesses,  and  no  agree- 
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ment  was  made  as  to  the  payment  of  the  stenograpben*  fees ;  tbe  notaries 
being  In  no  sense  commissioners. 

{Ed.  Note.— For  other  cases,  see  Costs.  Gent.  Dig.  |  602;  Dec.'  Dig.  I 
154.*] 

8.  Costs  (8  174*)— Disbursements— Notabies'  Fees— Reasonableness. 

$23.20  was  an  unreasonable  allowance  to  notaries  for  administering 
oatlis  to  witnesses. 

[Ed.  Note.— For  otbcr  cases,  see  Costs,  Dec.  Dig.  1 174.*]  • 

Appeal  from  Special  Term. 

Action  by  Edward  Valk  and  others  against  the  Erie  Railroad  Com- 
pany. From  an  order  reviewing  taxation  of  costs,  all  parties  appeal. 
Order  affirmed  as  to  defendant's  appeal,  reversed  as  to  plaintifiFs'  ap- 
peal, and  item  disallowed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Stanley  H.  Molleson,  for  plaintiffs. 
Ogden  L.  Mills,  for  defendant. 

SCOTT,  J.  Both  parties  appeal  from  an  order  made  upon  review 
of  the  clerk's  taxation  of  costs.  The  defendant  appeals  from  so  much 
of  the  order  as  disallows  the  mileage  of  eight  witnesses  summoned 
to  the  dty  of  New  York  from  Buffalo,  and  ^e  plaintiffs  appeal  from 
so  much  of  the  order  as  denied  their  motion  to  strike  from  the  bill  of 
costs  a  sum  allowed  for  commissioner's  fees. 

The  action  involved  transactions  in  Buffalo,  and  required  the  attend- 
ance of  witnesses  from  that  city.  The  defendant  sought  to  tax  mileage, 
at  the  rate  of  $33.84  each,  for  eight  witnesses.  A  majority  of  these 
witnesses  either  now  are,  or  recently  have  been,  in  defendant's  em- 
ploy, while  another  is  in  the  employ  of  a  lessee  of  defendant.  The 
other  two  are  in  the  employ  of  other  railroad  companies.  It  is  conced- 
ed that  all  of  these  witnesses  traveled  on  free  passes  issued  by  defend- 
ant, and  that  defendant  has  paid  no  mileage  or  other  sum  to  any  o^ 
them,  and  that  no  demand  therefor  has  been  made.  The  only  plea 
by  which  the  allowance  is  sought  to  be  enforced  is  that  perhaps  the 
defendant  may  hereafter  be  called  upon  to  pay  the  mileage.  The  im- 
probability of  such  a  demand,  unless  the  defendant  shall  invite  it  ■  in 
order  to  mulct  the  plaintiffs,  is  obvious.  This  item  was  properly  dis- 
allowed. 

The  court  should,  however,  have  gone  further,  and  have  stricken 
out  the  sum  allowed  for  commissioners  fees.  No  order  appointing  a 
commission  was  made,  but  by  consent  the  depositions  of  certain  wit- 
nesses were  taken  in  the  office  of  defendant's  attorneys.  A  notary 
public  in  the  employ  of  such  attorneys  administered  the  oaths  to  the 
witnesses,  but  did  nothing  else.  Each  attorney  had  his  own  stenogra- 
'pher  present,  who  took  down  the  testimony,  which  was  not  signed  by 
the  witnesses.  No  agreement  was  made  as  to  the  payment  of  the 
stenographers'  fees.  For  the  fees  of  the  notaries  who  administered 
the  oaths  to  the  witnesses  the  sum  of  $23.20  has  been  allowed.  It 
should  have  been  disallowed.  The  notaries  were  in  no  sense  commis- 
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sioners,  and,  even  if  they  are  to  be  so  considered,  section  3256  of  the 
Code  of  Civil  Procedure  provides  that  they  shall  be  entitled  to  "rea- 
sonable compensation."  For  the  services  they  performed  the  allow- 
ance was  unreasonable. 

The  order  so  far  as  appealed  from  by  the  defendant  is  affirmed,  and 
so  far  as  appealed  from  by  the  plaintiff  is  reversed,  and  the  item  of 
$23.20  is  disallowed,  with  $10  o)sts  and  disbursements  to  the  plain- 
tiff appellant.  All  concur. 


(Supreme  Court,  Appellate  DItIsIoti,  First  Department   November  6,  1006.) 

1.  Banks  awd  Banking  (J  278*)— National  Banks— ATPACHiiBHT—VAi.iDnT. 

Under  Rev.  St.  U.  S.  S  &242  (U.  S.  Comp,  St  1901,  p.  3517),  attachment 
can  not  Issue  against  a  natloual  bank  In  a  state,  county,  or  municipal 
court  prior  to  Judgment 

[Ed.  Note. — For  other  cases,  see  Bonks  and  Banking,  C^t  Dig.  {  1068 : 
Dec.  Dig.  {  27a*] 

2.  Attachment  (8  241*)— Vacation. 

Under  Rev.  St  U.  S.  S  5242  (U.  S.  Comp.  St  1901,  p.  3517),  prohibiting 
Issuance  of  attachment  against  a  national  bank  by  &  state,  county,  or 
municipal  court  before  jndgment,  a  national  bank  against  which  attadi- 
ment  issued  in  the  New  York  Supreme  Court  could  move  to  vacate,  though 
Issue  had  l>een  Joined,  since,  under  Code  CIt.  Proc.  N.  T.,  {  682,  such 
motion  could  be  made  at  any  time  before  appropriation  of  the  attached 
property  or  the  proceeds  thereof  to  a  Judgment  recovered  In  the  action. 

[Ed.  Note.— For  other  cases,  see  Attaclunent,  Cent  Dig.  |  8Sl;  Dec. 
Dig.  S  241.*] 

8.  Attachuent  (I  243*)— Motion  to  Taoatb— SumciBKor. 

A  national  bank's  motion  to  vacate  an  attachment  against  It  because 
the  "warrant  was  Illegally  Issued  against  the  property  of  the  defendant,  a 
national  bank  not  located  In  this  state,"  was  sufflcloit  for  a  vacation  of 
the  attachment  nnder  Rev.  St.  U.  S.  S  5242  <n.  S.  Comp.  St  1901,  p.  3517). 
prohibiting  Issuance  of  attachment  against  a  national  bank  by  a  state, 
county,  or  municipal  court  before  Judgment;  Gen.  Rules  Prac;  N.  T.  rule 
37,  requiring  moving  papers  to  specify  the  irr^ularitles  upon  wbicb  the 
motion  was  made,  being  InappUcatde. 

[Ed.  Note.— FfMT  other  cases,  see  Attadimmt  Cent  Dig.  8  840;  Dec  Dig. 
I  248.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Dennis  H.  McBride  against  the  Illinois  Naticmal  Bank. 
From  an  order  refusing  to  vacate  an  attachment,  defendant  appeals. 
Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  MCLAUGHLIN,  CLARKE. 
HOUGHTON,  and  SCOTT,  JJ. 

Delos  McCurdy,  for  appellant 
George  D.  Beattys,  for  respondent 

McIvAUGHLIN,  J.  The  defendant  is  a.  national  bank  located  and 
doing  business  in  the  state  of  Illinois.  Upon  the  ground  that  it  was 
a  foreign  corporation,  the  plaintiff  obtained  a  warrant  of  attachment, 
and  by  virtue  thereof  a  levy  was  made  upon  certain  property  of  the 
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defendant  in  the  county  of  New  York.  After  issue  had  been  joined 
and  the  matter  sent  to  a  referee  to  hear  and  determine,  the  defendant 
moved  to  vacate  the  attachment  upon  the  ground  that  an  attachment 
could  not  be  issued  against  the  oroperty  of  the  defendant^  a  national 
bank  not  located  in  the  state.  The  motion  was  denied,  and  defendant 
appeals. 

An  attachment  cannot  be  legally  issued  under  the  statutes  of  the 
United  States  (section  5242,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p. 
3517] )  against  a  national  baking  association  prior  to  judgment  by  any 
state,  county,  or  municipal  court.  Van  Reed  v.  People's  Nat.  Bank,  67 
App.  Div.  75,  73  N.  Y.  Supp.  514,  affirmed  173  N.  Y.  314,  66  N.  E. 
16,  105  Am.  St,  Rep.  666 ;  Raynor  v.  Pacific  Nat.  Bank,  93  N.  Y.  371 ; 
Batik  of  Montreal  v.  Fidelity  Nat.  Bank,  113  N.  Y.  667,  20  N.  E.  414 ; 
Pacific  Nat.  Bank  v.  Mixter,  124  U.  S.  721,  8  Sup.  Ct.  718,  31  L.  Ed. 
567;  Van  Reed  v.  People's  Nat.  Bank,  198  U.  S.  554,  25  Sup.  Ct.  775, 
49  h.  Ed.  1161. 

The  attachment  accomplished  no  purpose,  because  ft  was  not  only 
issued  without  authority  of,  but  contrary  to,  law.  The  defendant  had 
a  right,  notwithstanding  issue  had  been  joined,  to  move  to  vacate  the 
same.  Its  motion  could  be  made  at  any  time  before  the  attached  prop- 
erty, or  the  proceeds  thereof,  had  been  applied  to  a  judgment  recover- 
ed in  the  action.  Section  68S,  Code  of  Civil  Procedure.  The  ground  ^ 
upon  which  the  motion  was  made  was  sufficiently  stated  in  the  moving 
papers.  It  was  that  the  "warrant  of  attachment  was  illegally  issued 
a^inst  the  property  of  the  defendant,  a  national  bank  not  located  in 
this  state";  in  other  words,  it  was  upon  the  ground  that  the  facts 
stated  in  the  papers  upon  which  the  attachment  was  based  afforded 
no  ground  for  an  attachment.  Rule  37  of  the  general  rules  of  practice, 
requiring  the  moving  papers  to  specify  the  irregularities  on  which  the 
motion  was  made,  has  no  application.  Andrews  v.  Schofield,  27  App. 
Div.  90,  50  N.  Y.  Supp.  132. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  to  vacate  granted,  with  $10  costs. 
All  concur. 


(Supreme  Court,  Appellate  DlTlsion,  First  Department.   November  0,  1908.) 

MnmOIPAI.  COBFOUTIONS  (I  794*)— DBAWBBIDGBS— IKJUBT  to  FBDESTBIANa— 
lilABILnT. 

Tbough  a  municipal  corporation  must  guard  travelers  opoD  Its  high- 
ways agalDSt  such  dangers  as  can  he  foreseen,  or  ought  to  be  with  ordi- 
nary care,  It  Is  not  liable  for  injury  from  extraordinary  accidents,  which 
ordinary  care  would  not  guard  against;  and  hence  the  cUy  Is  not  liable 
for  Injury  to  a  child  whose  head  was  caught  between  the  railing  of  a 
drawbridge  and  the  railing  of  the  stationary  part  of  the  bridge,  wbUe 
she  was  watching  -a  passing  vessel,  by  the  drawbridge  being  moved  a  few 
Inches  to  Its  proper  [dace  Just  as  the  draw  was  being  closed  and  after  a 
gate  In  the  pathway  had  -been  opened  to  allow  passage  onto  the  draw- 
bridge. 

[Ed.  Mote.— For  other  cases,  see  Municipal  Corporations.  Ceat.  Dig.  fiS 
16Q3-16S0;  Dec.  JMg.  |  704.«] 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Catherine  Nicholls,  by  Peter  N'ichoUs,  guardian  ad  Utem, 
against  the  city  of  Xew  York.  From  a  judgment  for  plaintiff,  and 
from  an  order  den3ang  a  new  trial,  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
CLARKE,  HOUGHTON,  and  SCOTT,  JJ. 

Theodore  Connoly,  for  appellant. 
Rufus  L.  Weaver,  for  respondent. 

HOUGHTON,  J.  At  the  time  of  the  accident,  to  recover  damages 
for  which  this  action  is  brought,  the  plaintiff  was  seven  years  of  age, 
and  had  been  pennitted  by  her  parents  to  go,  in  company  with  an- 
other child  somewhat  older,  upon  what  is  known  as  the  "Willis  Ave- 
nue Bridge,"  which  crosses  the  Harlem  river  in  the  city  of  New  York. 
The  bridge  is  designed  for  both  foot  passengers  and  vehicles,  and  on 
the  outer  side  of  the  pathway  for  foot  passengers  is  an  openwork  iron 
railing.  It  is  a  drawbridge,  and  in  this  pathway,  as  well  as  the  road- 
way, there  are  gates  to  stop  progress  while  the  draw  is  open.  The  bridge 
is  of  steel  and  of  ponderous  proportions,  and  the  draw  is  operated  by 
steam  power.  At  the  time  ox  the  accident  Ae  draw  had  been  open^ 
for  the  passage  of  a  vessel  and  was  about  being  dosed.  It  is  claimed 
by  the  plaintiff  that,  the  gate  in  the  pathway  having  been  opened,  she 
passed  through  to  the  draw,  and  for  the  purpose  of  looking  at  the 
passing  vessel  put  her  head  through  the  opening  between  the  outside 
railing  of  the  drawbridge  and  the  railing  of  the  bridge  proper,  and, 
the  drawbridge  being  moved  a  few  inches  to  its  proper  place,  her  head 
was  caught  and  severely  bruised.  The  negligence  upon  which  the 
plaintiff  relies  is  the  opening  of  the  gate  in  the  pathway  before  the 
draw  was  wholly  closed. 

Conceding  that  the  accident  happened  as  the  plaintiff  claims,  and 
that  the  gate  was  opened  before  the  draw  was  fully  in  place,  of  all  of 
which  there  is  very  grave  doubt,  still  we  think  no  actionable  negligence 
on  the  part  of  the  defendant  was  shown.  It  is  the  duty  of  a  municipal 
corporation  to  guard  travelers  upon  its  highways  against  such  dan- 
gers as  can  or  ought  to  be  anticipated  or  foreseen  in  the  exercise  of 
reasonable  care  and  prudence;  but  a  municipality  is  not  liable  in  dam- 
ages for  injuries  resulting;  frt»n  extraordinary  accidents  which  would 
not  be  guarded  against  in  the  exercise  of  such  reasonable  (are  and 
prudence.  Beltz  v.  City  of  Yonkers,  148  N.  Y.  67,  42  N.  E.  401; 
Lane  v.  Town  of  Hancock,  142  N.  Y.  510,  37  N.  E.  473. 

It  was  not  to  be  expected  that  any  one  would  put  his  head  between 
the  railing  of  the  draw  and  that  of  the  permanent  structure,  so  that 
it  would  be  squeezed  by  moving  the  draw  three  or  four  inches  to  its 
proper  position.  Such  an  act  would  not  be  ordinary  use  for  the  pur- 
poses of  travel.  Had  the  plaintiff's  feet  been  caught  in  the  draw,  or  had 
she  been  thrown  from  her  balance  by  its  slight  movement  while  walk- 
ing, quite  another  question  would  have  been  presented.  So  far  as  ap- 
pears, however,  the  pathway  was  entirely  safe  for  travel,  notwithstand- 
ing the  pin  which  held  the  draw  had  not  been  put  in  place. 
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It  is  quite  improbable  that  the  gate  in  the  pathway  was  opened  before 
the  draw  was  actually  closed.  If  the  determination  of  the  case  depend- 
ed upon  that  question  alone,  we  should  feel  constrained  to  reverse  the 
judgment  as  against  the  weight  of  evidence.  On  the  facts  proven  by 
the  plaintiff,  however,  no  actionable  negligence  was  established  a^inst 
the  defendant;  for  the  accident  was  of  such  an  extraordinary  char- 
acter that  the  defendant  was  under  no  obligation  to  guard  against 
it.  The  learned  trial  court  erred  in  refusing  to  dismiss  the  complaint, 
as  well  as  in  declining  to  set  aside  the  verdict  after  it  had  been  ren- 
dered. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event   All  concur. 


HOLLY  T.  Cirr  OF  NEW  YORK  et  al. 
(Supreme  Court.  Appellate  Division,  First  Department  November  6,  190&) 

1.  MuNICIPAIi  COBPOBAirONS  (S  330*)  —  CONTBACTS  —  PUBLIO  IHPBOVBMBNTB— 

Statutbs— CoNBTBucnoN — "Patented  Aeticle." 

An  oupatented  lock-bar  joint  pipe,  made  in  this  country  only  by  pat- 
ented machinery.  Is  not  a  "patented  article,"  within  Greater  New  York 
Charter  (Laws  1901,  p.  64!^  c.  466)  I  15S4,  providing  that  no  patented  arti- 
cle shall  be  advertised  tor  m  purdiased  except  under  such  drcumstances 
that  there  can  be  a  Calr  and  reasonable  opportunity  for  competition,  the 
conditions  ot  which  shall  be  provided  by  tlie  board  ot  estimate  and  ap- 
portionment. 

[Ed.  Note. — ^For  other  casM,  see  Unnlclpal  GorporatlfHis,  Dec.  Dig.  1 

2.  MUKIOIPAZ,  COBPOBATIONS  (|  331*)— O>nTRA0ra  rOB  PUBUO  IHFBOVEUEKT— 

VALiorrr. 

Where  the  estimates  for  the  various  styles  of  pipe  for  the  construction 
Of  a  steel  pipe  line  submitted  to  the  competition  of  bidders  were  made 
strictly  in  accordance  with  engineering  standards,  there  was  no  unjust 
discrimination  on  the  ground  that  an  excessively  high  estimate  was 
placed  on  the  efficiency  of  a  certain  style  of  pipe,  so  that  the  thickness 
of  the  plates  for  that  style  was  not  required  to  be  as  great  as  that  of 
other  styles  permitted,  and  was  exactly  that  of  the  plates  manufactured 
by  a  corporation  as  a  llcoisee  of  the  successful  bidder. 

[Ed.  Note.~For  other  cases,  see  Municipal  Corporations.  Cent  Dig.  | 
857 ;  Dec.  Dig.  f  331.*] 

8.  MnivnnPAi.  Cobpobatiovs  (S  836*)— Gontbacts  vob  Pdbuo  Ihpbovcukktb— 
Vai^iditt. 

Where  a  city,  contracting  for  the  construction  of  a  steel  pipe  line, 
awarded  the  contract  to  the  lowest  bidder,  a  taxpayer  could  not  complain 
because  the  bidder  would  make  a  larger  profit  than  a  higher  bidder  for 
another  style  of  pipe  would  have  made. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Gent.  Dig. 
I  862 ;  Dec.  Dig.  S  336.*] 

4.  mumicipai,  cobpobations  (|  381»)— oontoacta  fob  public  ihpbovbmbmts 
— Vauditt. 

Where  each  bidder  for  a  public  Improvement  Is  given  an  opportunity 
for  fair  competition,  the  bidders  are  on  equal  terms. 

[Ed.  Note. — For  other  cases^  see  Municipal  Corporations,  Dec.  Dig.  8 
831.*] 
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5.  COHSTITDTIONAL  LAW   (§  72*)— ACTION   OF  ADMINISTEATIVE  OfFICIALB— Jl^- 

DJciAL  Review. 

The  courts,  as  a  general  rule,  will  not  interfere  with  the  exercise  of 
the  discretion  vested  by  statute  In  admlniBtratlTe  officials,  In  the  abaeice 
of  conTlucing  proof  of  improper  conduct  on  their  part,  or  unless  tlie  pow- 
ers conferred  on  them  have  beea  clearly  transgressed. 

[Ed.  Note.— For  oilier  cases,  see  Constitutional  Law,  Dec.  IMg.  i  72.*] 

9.  UUNIOIPAL  COBPOKATIOKS    (|  886*)  — PUBUO    IHPBOVEICENT  GOKTBAOn  — 

AwABD— Judicial  Review. 

Where  a  contract  has  been  awarded  for  a  public  improvement  for  « 
city,  the  court  will  not  interfere  with  Its  i>erformance,  unless  its  Illegality 
iB  clearly  established,  and  the  discretion  of  the  city  officials  in  selecting 
the  lowest  bidder  ought  not  to  be  interfered  with. 

[Ed.  Note.— For  other  cases,  see  Uunicipal  Corporations,  Cent  Dig.  I 
882 ;  Dec.  Dig.  |  836.*] 

Appeal  from  Special  Term. 

Action  by  Willis  Holly  against  the  city  of  New  York  and  others. 
From  an  order  granting  an  injtuiction  pendente  lite,  defendants  ap- 
peal. Reversed. 

Argued    before    INGRAHAM,    McLAUGHLlN.  CXARKE, 

HOUGHTON,  and  SCOTT,  JJ. 

Theodore  Connoly,  for  appellant  city  of  New  York. 

Paul  D.  Cravath  and  Chase  Mdlen,  for  appellant  T.  A.  Gillespie  Co. 

G.  H.  D.  Foster,  for  respondent. 

MclL^AUGHLIN,  T.  This  appeal  is  from  an  order  restraining  the 
defendants  during  the  pendency  of  the  action  from  carrying  out  a 
certain  contract  for  laying  a  steel  pipe  line  from  Valley  Stream  to 
Amityville,  L.  I.,  a  distance  of  16  miles.  The  city,  through  its  proper 
officers,  advertised  for  bids  for  the  construction  of  this  line.  The  pipe 
was  required  to  be  73  inches  inside  diameter  and  one  of  four  different 
types,  designated  as  "A,"  "B,"  "C,"  and  "D,"  depending  upon  the 
method  by  which  the  plates  were  joined ;  the  first  three  wing  forms 
of  riveted  joint,  and  the  fourth  a  lock-bar  joint.  The  contract  was 
awarded  to  the  appellant  the  T.  A.  Gillespie  Company,  the  lowest 
bidder,  upon  a  bid  of  $1,879,390  for  type  "D"  pipe;  the  next  lowest 
bidder  being  $1,909,052  for  type  "A"  pipe. 

This  action  was  brought  l>y  a  taxpayer,  in  which  he  seeks  to  pro- 
cure a  judgment  declaring  the  acts  of  the  officers  of  the  city  in  ad- 
vertising and  receiving  bids  for  type  "D"  pipe  illegal  and  void,  re- 
straining them  from  accepting  the  bid  of  the  T.  A.  Gillespie  Company, 
and  enjoining  the  defendants  from  carrying  out  the  contract  in  any 
way.  The  action  is  based  upon  section  1554  of  the  Greater  New  York 
charter  (Laws  1901,  p.  642,  c.  466),  which  provides: 

"Except  for  repairs  no  patrated  pavement  shall  be  laid  and  no  patented 
articles  shall  be  advertised  for,  contracted  for  or  purchased,  except  under 
such  circumstances  that  there  can  be  a  fair  and  reasonable  opportunity  tor 
competitton,  tlie  conditions  to  secure  which  shall  be  prescribed  by  the  board 
of  estimate  and  apportionment" 

It  is  urged  that  type  "D,"  or  lock-bar  joint,  pipe  is  a  patented  arti- 
cle, and  the  conditions  to  secure  competition  in  bids  were  not  prescrib- 
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ed  by  the  board  of  estimate  and  apportionment,  and  therefore,  if  the 
contract  be  entered  into  and  carried  out,  the  same  will  constitute  an 
illegal  act,  and  the  moneys  expended  a  waste  of  public  funds.  Type 
"D,  *  or  lock-bar  joint,  pipe  differs  from  the  other  types  in  that  no 
rivets  are  used  in  joining  the  plates  which  compose  the  pipe.  The 
edges  of  the  plates  are  enlarged,  and  an  "H"  bar  clamped  over  them. 
This  style  of  pipe  is  not  patented;  but  it  aj^ars  that  the  only  ma- 
chines in  use  in  this  country  for  thickening  the  edges  of  the  plates 
and  for  clamping  the  "H"  bar  over  them,  are  patented  machines,  the 
right  to  use  which  for  making  pipe  30  inches  or  over  in  diameter  is 
held  by  the  T.  A.  Gillespie  Company,  and  that  the  only  company  mak- 
ing such  pipe  in  this  country  is  the  East  Jersey  Pipe  Company,  its 
licensee,  of  which  it  is  a  large  stockholder.  Lock-bar  joint  pipe, 
though  made  by  patented  machinery,  cannot  be  said  to  be  a  patented 
article  within  the  meaning  of  the  section  of  the  charter  above  quoted, 
and,  that  being  so,  the  fact  that  the  board  of  estimate  and  apportion- 
ment did  not  prescribe  the  conditions  for  the  bids  is  immaterial. 

The  only  remaining  question  necessary  for  consideration  is  whether 
an  opportunity  was  afforded  for  fair  competition.  If  not,  or  if  unjust 
discrimination  were  shown  the  T.  A.  Gillespie  Company,  then  the 
plaintiff  would  be  entitled  to  the  relief  sought.  What  is  claimed  by 
the  plaintiff  in  this  respect  is  that  an  excessively  high  estimate  was 
placed  upon  the  efficiency  of  the  lock-bar  joint,  so  that  thinner  plates 
could  be  used  for  that  style  of  pipe,  and  that  the  thickness  of  the  plates 
for  that  style,  under  the  specifications,  was  exactly  that  of  the  plates 
manufactured  by  the  East  Jersey  Pipe  Company.  The  affidavits  pre- 
sented in  opposition  to  the  motion  fairly  tend  to  establish,  however, 
that  the  estimates  for  the  various  styles  of  pipe  were  made  strictly 
in  accordance  with  engineering  standards,  which  fact  I  do  not  under- 
stand is  disputed. 

But  it  is  further  urged  in  this  connection  that  this  saving  in  metal 
gave  the  Gillespie  Company  a  large  advantage  over  its  competitors, 
so  diat  its  bid  represents  a  muck  ^freater  profit  and  less  actual  value  to 
the  cily.  All  that  concerns  the  city  is  to  have  suitable  pipe  laid  at  the 
lowest  possible  cost,  and  it  is  difficult  to  see  why  a  taxpayer  should 
wish  the  lowest  bid  thrown  out  because  the  bidder  would  have  a  larger 
profit  than  a  higher  bidder. 

Our  attention  has  been  called  to  certain  cases  which  it  is  claimed 
hold  that  articles  made  with  patented  machinery  fall  within  the  pro- 
hibition of  section  1554.  There  are,  doubtless,  expressions  in  some 
of  the  opinions  delivered  in  the  cases  referred  to  to  this  effect ;  but  the 
Court  of  Appeals  seems  to  have  finally  settled  the  question  adversely 
to  the  plaintiffs  contention,  in  so  far  as  he  claims  that  an  opportunity 
was  not  afforded  for  fair  competition.  Warren  Bros.  Co.  v.  City  of 
New  York,  190  N.  Y.  297,  83  N.  E.  59.  So  that,  granting  all  that 
the  plaintiff  claims,  that  the  Gillespie  Company  was  the  only  one  who 
could  bid  on  type  "D"  pipe  by  reason  of  its  control  of  the  machinery 
for  its  manufacture,  I  am  of  the  opinion  that  the  conditions  of  the 
bids  were  such  as  to  afford  a  fair  and  reasonable  opportunity  for  com- 
petition. Bids  were  advertised  for  four  types  of  pipe  on  what  we  can 
only  conclude  were  equal  terms,  and  if  it  be  assumed  that  type  "D" 
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was  a  patented  article  and  the  subject  of  a  monopoly,  the  conditions 
were  similar  to  those  approved  by  the  court  in  the  case  just  cited,  ex- 
cept that  the  conditions  were  not  prescribed  by  the  board  of  estimate 
and  apportionment,  which  I  do  not  think  enters  into  the  question  in  the 
present  case,  for  the  reasons  already  stated.  That  case  related  to  bids 
for  patented  pavements,  and  the  court  said: 

"The  dictates  of  public  policy,  under  the  clrcomstances  here  presented* 
wonld  seem  to  require  that  the  owners  should  bid  on  equal  terms.  It  may 
tie.  Id  this  age  of  Invoation  and  progress,  that  the  wit  of  man  may  dertae,  U  it 
has  not  already,  a  smooth  and  noiseless  pavement  that  is  cheaper  and  more 
enduring  than  any  now  In  use.  If  this  proves  to  be  the  fact,  there  is  no  teason 
why  the  Inventor  and  the  dty  should,  not  profit  by  this  situation." 

It  is  not  possible  to  force  the  holder  of  a  patent  to  assign  rights  to 
others,  so  that  they  may  bid  against  each  other.  That  is  not  what  is 
meant  by  bidding  on  equal  terms,  for  otherwise  there  could  be  no 
equal  terms.  All  that  is  necessary  is  to  afford  to  each  bidder  an  op- 
portunity for  fair  competition,  and  this  appears  to  have  been  done  in 
the  present  case.  The  city  officials  having  in  charge  the  letting  of 
the  contract,  in  the  exercise  of  the  discretion  vested  in  them,  selected 
the  lowest  bidder,  and  their  discretion  ought  not  to  be  interfered  with. 
It  is  a  general  rule  that  courts  will  not  interfere  with  the  exercise  of 
the  discretion  vested  by  statute  in  administrative  of&dals,  in  the  ab- 
sence of  clear  and  convincing  proof  of  improper  conduct  on  their  part, 
or  unless  the  powers  conferred  upon  them  are  clearly  transgressed. 
East  River  Gaslight  Co.  v.  Donnelly,  93  N.  Y.  557 ;  Brady  v.  Mayor, 
113  N.  Y.  480,  20  N.  E.  390,  2  L.  R.  A.  751;  Paul  v.  City  of  New 
York,  46  App.  Div.  69,  61  N.  Y.  Supp.  570.  And,  where  a  contract 
has  been  awarded  for  a  public  improvement,  the  court  will  not  inter- 
fere with  its  performance,  unless  its  illegality  is  clearly  established. 
G^e  V.  City  of  New  York,  110  App.  Div.  403,  97  N.  Y.  Supp.  157. 

The  movmg  papers  fail  to  establish  even  a  prima  facie  case,  and 
for  that  reason  the  injunction  should  be  vacated,  and  the  city  left  free 
to  carry  out  the  contract  awarded  to  the  T.  A.  Gillespie  Company. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments to  each  appellant  appearing  by  separate  counsel,  and  the  mo- 
tion for  an  injunction  denied,  with  $10  costs  to  the  same  parties.  AU 
concur. 


In  re  HASTIXOS. 

(Supreme  Court,  A.ppellate  Dlvi^n,  Ficst  Department.  November  S,  190&) 

COBPOBATIONS  (§  181*)— STOCKHOLDERS— I NSPECTIOH  OF  BOOES. 

One  who,  as  his  wife's  executor,  owns  half  of  the  capital  stock  of  a 
corporntion,  and  as  her  sole  legatee  Is  the  only  one  personally  Interested 
In  the  stock,  Is  entitled  to  examine  and  take  extracts  from  the  corporate 
books  and  records;  it  not  appearing  that  he  Is  engaged  In  or  interested  in 
any  competing  business,  or  that  he  has  any  interest  adverse  to  his  interest 
In  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  {  181.*] 
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Appeal  from  Special  Tenn,  New  York  County. 

Mandamus  by  George  Gordon  Hastings,  as  executor  of  Rosalie 
Tousey  Hastings,  to  compel  the  officers  of  a  corporation  to  permit 
him  to  examine  and  take  extracts  from  the  records  and  papers  of  the 
corporation.  From  an  order  denying  the  writ,  he  appeals.  Reversed, 
and  writ  granted. 

See.  also,  105  N.  Y.  Supp.  834;  106  N.  Y.  Supp.  938. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Theron  Davis,  for  appellant. 
James  M.  Hunt,  for  respondent. 

iAUGHIvIN,  J.  On  a  former  appeal  this  court  held  that,  as  the 
only  title  to  stock  of  the  corporation  tJien  shown  by  the  petitioner  was 
as  temporary  administrator,  he  was  not  entitled  to  the  examination. 
121  App.  Div.  816, 106  N.  Y.  Supp.  639.  Before  renewing  the  appli- 
cation, letters  test£unentary  had  been  duly  issued  to  the  petitioner,  and 
he  had  qualified  as  executor,  and  had  thereafter  duly  renewed  his  de- 
mand upon  the  corporation  for  the  privilege  of  the  inspection,  for 
which  he  has  again  appealed  to  the  court. 

The  material  facts  existing  when  the  application  as  temporary  ad- 
ministrator was  made  are  stated  in  the  opinions  delivered  in  this  court 
on  the  former  appeal,  and  need  not  be  restated  here.  It  then  appeared 
that  as  between  the  decedent  and  Sinclair  Tousey  this  was  a  corpora- 
tion in  name  only.  They  formerly  owned  the  business  as  copartners, 
and  organized  the  corporation  to  limit  their  personal  liability.  All  of 
the  capital  stodc  was  issued  in  payment  for  the  business  of  the  co- 
partnership,  and,  with  the  exception  of  two  shares,  one  of  which  was 
issued  to  a  representative  of  each  of  them  to  qualify  him  as  a  director, 
one-half  the  capital  stock  was  issued  to  and  held  by  each  of  them. 
Even  the  two  shares  issued  were  subsequently  assigned,  one  to  each 
of  them,  respectively.  Sinclair  Tousey  was  elected  president,  and  the 
decedent  was  elected  vice  president,  and  a  salary  of  $30,000  was  fixed 
for  each  of  these  officers  and  drawn  by  them,  as  a  method  of  dividing 
profits,  until  her  death.  Sinclair  Tousey  continues  to  hold  the  office 
of  president  and  to  draw  the  same  salary.  It  now  further  appears 
that  after  decedent's  death  Sinclair  Tousey  procured  the  election  of  his 
son,  who  was  then  a  clerk  on  a  salary  of  $30  per  week,  as  vice  presi- 
dent without  any  change  in  the  salary,  and  that  thereafter  the  salary 
was  reduced  to  $10,000  per  year.  It  also  further  appears  that  the 
capital  stock  has  been  increased  by  proceedings  which,  with  respect  to 
giving  notice  to  those  interested  in  the  estate  of  the  decedent,  savor 
of  bad  faith ;  for  the  only  notice  given  was  by  mail  addressed  to  the 
decedent  by  her  name  before  her  marriage  to  the  petitidner  and  at  a 
foreign  address,  where  she  died,  although  it  was  well  known  that  she 
had  long  since  died  and  who  were  interested  in  her  estate,  and  that 
her  estate  has  been  deprived  of  its  right  to  take  one-half  the  increased 
issue  of  stock  and  of  an  eq^ual  controlling  interest. 

The  standing  of  the  petitioner  is  that  as  executor  he  owns  one-half 
of  the  entire  capital  stock  of  tiiis  business  corporation.  It  is  assert- 
112N.T.S.— 61 
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ed  by  respondent  that,  as  sole  residuary  legatee  of  his  wife,  petitioner 
is  in  fact  the  only  one  personally  interested  in  the  stock.  He  de- 
manded, and  was  persistent  in  his  demand,  that  he  be  elected  vice  pres- 
ident and  receive  the  salary  received  by  his  deceased  wife.  In  view 
of  the  fact  that  such  salary  was  not  based  on  any  substantial  services 
rendered  by  her,  but  was  on  account  of  her  half  interest  in  the  cor- 
poration, and  evidently  as  a  means  of  dividing  profits^  that  demand  was 
not  without  some  justification.  Nor  is  the  &x:t  that  he  threatened  in- 
vestigation if  his  demand  were  refused  deoned  suflScient  ground  to 
infer  bad  faith  on  his  part  in  desiring  to  see  what  those  who  appear 
to  be  unfriendly  to  him  are  doing  in  the  management  of  the  affairs  of 
the  corporation  in  which  his  financial  interest  is  equal  to  theirs.  It 
is  not  shown  that  he  is  engaged  in  or  interested  in  any  rival  or  compet- 
ing business,  or  that  he  has  any  interest  adverse  to  his  interest  in  this 
corporation. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  for  writ  granted,  with  $10  costs.  All  concur. 


(Supreme  Court,  Trial  Term,  EMe  Ck»mt7<  October  80,  180a.) 

1.  BnxB  AND  Notes  (S  406*)  —  PBEssNiaiBnT  fob  Patueut  —  Suitioxerot  or 

pBESEimreirr— Place— Pbebbntuent  bt  Telephone. 

Negotiable  Instruments  Law  (Laws  1897,  p.  736,  c.  612)  {  1S2,  requires 
presentation  for  payment  to  be  made  at  the  proper  place  and  to  the  per- 
son primarily  liable.  Section  133  (page  736)  pioTtdee  that  the  Instm- 
ment  Is  presented  at  the  proper  place  when  presented  at  the  place  of  pay- 
ment specified  therein.  Section  134  (page  737)  requires  the  Instrument  to 
be  exhibited  to  the  person  from  whom  payment  Is  demanded.  Section 
1^  (page  788)  iHCOTldes  that  presentment  for  paym»it  1b  dispensed  with 
by  waiver  of  presentmoit,  and  section  144  (page  738)  provides  that,  when 
an  Instrument  la  dishonored  by  nonpayment,  the  holder  has  an  Immediate 
right  of  recourse  to  all  parties  secondarily  liable.  A  note  was  made  pay- 
able at  the  home  of  the  maker  on  a  certain  street,  and  at  maturity  he  was 
called  up  there  by  telephone  and  asked  what  he  was  going  to  do  about  It. 
and  rolled  that  be  could  not  pay  it,  and  was  Informed  that  the  note 
would  be  protested.  Held,  that  the  donand  over  the  td^one  was  a 
sufSdoit  presentation  for  payment ;  the  statutory  right  of  the  maker  to 
the  ezhibltlcm  of  the  note  being  waived  by  his  failure  to  insist  thereon. 

[Bd.  Note.— For  other  cases,  see  Bills  and  Notes,  Gent  Dig.  i  1065 ;  Dec 
Dig.  <  406.*] 

2.  Bills  and  Notes  (|  405*)  —  Pbksentatiow  fob  Patuikt— Sumcnnor  of 

pBEdENTHEIVT— EXniBinON  OF  INSTBUMENT. 

Under  Negotiable  InstrumaitB  Law  (Laws  1897,  p.  7S7,  c  612)  i  184, 
requiring  the  Instrument  to  be  exhibited  to  the  one  from  whom  payment 
is  demanded,  upon  pr^ntatlon  and  demand  of  payment  of  a  note  by  one 
holding  It  for  collection,  the  maker  could  insist  on  the  exhibition  of  the 
note  as  evidence  of  the  bolder's  right  to  collect 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  |  1065; 
Dec.  Dig.  i  406.*] 
8.  Bills  ahd  Notes  (8  400*)— Pbesebtment  and  Deuand— Waives. 

The  right  of  the  maker  of  an  Instrument  to  require  Its  exhibition  on 
presentment  for  payment  Is  personal,  and  may  be  waived  by  him;  and  If, 
<m  demand  for  payment  its  ezhibltltHi  is  not  requested,  and  the  payor 
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decllnea  to  pay  on  other  grounds,  tike  actual  exhtbltkm  of  tbe  note  will 
be  deemed  waived. 

[Kd.  Note;— For  otber  cases,  see  Bills  and  Notes,  Gent  Dig.  1  1066;  Dec. 
Dig.  i  405.*] 

4.  WOBDS  AKO  PHRABBB— "TEtEPHOira." 

A  telq;)hime  Is  an  Instrument  by  vhUSi  two  persons  may  talk  to  eatA 
other. 

[Ed.  Note.— For  other  d^tailtlons,  see  Words  and  nirases,  vol.  S,  pp< 
6897-6898  ;  781S.] 

5.  BiLU  Ann  Noras  ({  40S*>— PaEssimcBinr— {(un-iOHNor. 

Only  a  substantial  compliance  with  tbe  statute  U  required  In  making 
presentment  of  a  note  for  payment;  and,  where  there  has  been  a  sub- 
stantial compliance,  any  omission  to  observe  more  technical  rules  will 
not  be  permitted  to  prejudice  the  indorser. 

[Ed.  Noteu— :For  other  cases,  see  BUli  and  Notes.  Dec.  Dig.  i  40S.*] 

6i  Bills  and  Nona  (|  871*)— Bights  oh  tbahsrs— Boha  Fidb  PuBOHASSBft— 

Patuekt  of  Pxc-EXxotino  Debt. 

In  an  action  on  a  note  against  an  accommodation  indorser,  where  the 
note  was  not  paid  at  maturity,  and  the  answer  admitted  the  making  of 
the  note  and  defendant's  Indorsement,  and  the  instrument  was  put  In 
evidence,  that  it  was  transferred  to  plalntUt  for  a  past  IndebtediMSS 
would  not  prevent  a  recovery,  as  the  Instrument  Itself  was  prima  facie 
evidence  of  ctmslderatlon  sufficient  to  sustain  tbe  action,  and  plaintiff 
coifid  recover,  even  if  It  had  been  tranrferred  without  any  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  {  965;  Dec. 
Dig.  I  871.*] 

7.  Bnxs  aud  Notes  ({  499*)— Actions  — Bubdin  ot  Paooi^PATiCBinr  Aitbb 
Matubitt. 

Failure  to  pay  a  note  at  matnrl^,  and  Its  production  by  the  holder, 
raises  a  presumption  of  continued  nonpayment,  and  tbe  burden  is  on  de- 
fraidant  to  overcome  It 

[Ed.  Note. — For  otber  cases,  see  Bills  and  Notes,  Gent  Dig.  tt  1696; 
Dea  Dig.  1  48a*] 

&  Bills  and  Notes  (S  518*)— Requisites— Considbkatioh—Btidencb. 

A  negotiable  note  is  Itself  prima  facie  evidence  of  cmislderatlon,  suffi- 
cient to  sustain  an  action  thereon  by  the  holder. 

[Ed.  Note. — For  otber  cases,  see  Bills  and  Notes,  Cent  Dig.  i  1816 ;  Dec. 
Dig.  i  6ia*] 

Action  by  Richard  S.  Gilpin  against  William  M.  Savage.  Judg- 
ment for  plaintiff. 

John  M.  Hull  and  Aaron  Fybush,  for  plaintiff. 
John  T.  Ryan,  for  defendant. 

WHEELER,  J.  This  action  is  brought  against  the  indorser  of  a 
promissory  note  made  by  his  son,  Walter  Savage,  and  by  its  terms 
made  payable  at  the  residence  of  the  maker,  No.  507  Prospect  avenue, 
in  the  city  of  Buffalo,  N.  Y.  The  note  is  held  by  the  indorsee  of  the 
original  payee,  and  was  forwarded  by  him  for  collection  to  the  Colum- 
bia National  Bank  of  Buffalo.  On  the  day  of  the  maturity  of  the  note 
a  clerk  in  the  employ  of  the  bank  called  up  the  maker  on  me  tel^hone. 
The  maker  responded  to  the  call  at  his  house.  The  clerk  then  stated 
to  the  maker  that  the  bank  held  the  note  for  collection,  described  it^ 
and  asked  the  maker  what  he  proposed  doing  with  it.  The  maker 
replied,  in  substance,  that  he  could  not  pay  it ;  that  he  had  an  under- 
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standing  or  agreement  that  the  note  should  be  renewed,  and  if  the 
bank  would  return  the  note  it  would  be  taken  care  of  at  the  other 
end  of  the  line.  The  clerk  replied  that  they  knew  nothing  about  such 
an  arrangement,  and  then  called  to  the  telephone  the  assistant  cashier 
of  the  bank,  who  in  turn  talked  with  the  maker.  The  maker  repeated 
in  substance  what  had  been  said  to  the  clerk,  and  was  informed  by 
the  cashier  that  the  bank  would,  under  the  circumstances,  have  to  pro- 
test the  note.  No  other  presentation  at  No.  507  Prospect  avenue  was 
made;  but  the  note  was  protested,  and  notice  of  the  protest  mailed 
to  the  indorser,  this  detendant. 

The  defendant  contends  that  the  necessary  steps  were  not  takoi  to 
charge  him  as  indorser  and  that  the  failure  to  present  the  note  at  its 
place  of  pa3rment  discharged  him  from  liability.  The  question  is, 
therefore,  fairly  presented  for  determination  whether  the  demand 
over  the  telephone  was  a  sufficient  presentation,  and  whether  the  bank 
was  relieved  of  the  obligation,  under  the  facts,  of  actually^  going  to  the 
maker's  house  and  malang  a  further  presentation  and  doniand  there. 
The  researdies  of  counsel  and  court  are  unable  to  discover  any  de> 
cided  case  directly  in  point.  The  case  is  novel  in  its  features,  and  its 
decision  of  importance  both  to  the  parties  and  to  the  banking  com- 
munity. As  suggested,  two  lines  of  inquiry  present  themselves :  First, 
was  there  a  presentation  at  No.  507  Prospect  avenue ;  and,  if  not,  was 
its  presentation  excused,  so  as  to  still  diarge  the  indorser?  Secticm 
132  of  the  negotiable  instnmients  law  (Laws  1897,  p.  736,  c  612)  pro- 
vides that: 

"Pmoitment  for  payment,  to  be  sufficient,  must  be  made:  *  *  *  0)  At 
a  proper  place  as  herein  defined ;  (4)  to  the  paacm  primarily  liable  on  the  In- 
atmment,  or.  If  he  la  absent  or  maccessibl^  to  any  perstm  found  at  the  place 
where  the  presentment  Is  mada" 

Section  188  provides  that: 

"Preeentmoit  for  paymrait  Is  made  at  the  proper  place:  (1)  Where  a  place 
of  payment  is  apedfled  In  the  Instrument  and  It  Is  there  presented." 

Section  134  provides: 

"The  instmment  mnst  be  exhibited  to  the  perscm  from  whom  paynmt  Is 
demanded,  and  when  it  is  paid  most  be  delivered  up  to  the  party  pigrlng  It" 

Section  142  provides  that: 

"Presentment  for  payment  la  dispensed  with:  *  *  •  By  waiver  of  i^reaent* 
ment,  express  or  Implied.** 

Section  144  provides  that: 

"Subject  to  the  [vovlBions  of  this  act,  when  the  Instnunoit  Is  dishonored 
by  noupayment,  an  immediate  rlg^t  of  recourse  to  all  parties  secondarily  liable 
thereon,  accrues  to  the  holder" 

It  was  the  evident  purpose  and  intent  of  the  frwiers  of  the  statute 
to  incorporate  into  the  statute  the  provisions  of  the  common  law,  al- 
though there  follows  the  usual  embarrassment  which  all  codifiers  en- 
counter in  framing  a  statute  to  meet  all  possible  cases.  Was  the 
note  in  this  case  presented  at  No.  507  Prospect  avenue,  the  place  of 
payment  named  in  the  note,  within  the  reasonable  meaning  of  the  stat- 
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ute?  We  think  it  was.  At  the  time  of  the  conversation  between  the 
maker  and  the  bank  officials  over  the  telephone,  the  maker  was  actually 
at  the  place  of  payment.  The  talk  was  immediately  between  him  and 
the  holder  of  the  note.  For  every  purpose  of  demand  and  refusal  it  was 
just  as  effective  as  though  the  conversation  had  taken  place  between 
the  parties  when  all  were  within  the  walls  of  the  house  itself.  The 
maker  knew  perfectly  well  that  a  demand  was  dien  and  there  made  up- 
on him  for  the  payment  of  the  note  in  question,  and  he  was  then  and 
there  called  upon  to  act.  He  did  act,  and  treated  it  as  a  demand  for 
payment,  and  declined  to  pay.  He  did  not  question  the  mode  or  man- 
ner of  presentment,  but  declared  his  inability  to  meet  the  note,  and 
made  daim  to  some  arrangement  for  its  renewal.  Of  course,  the 
maker  had  the  right  to  have  insisted  on  the  exhibition  of  the  note  to 
him  as  evident  of  the  bank's  authority  to  collect.  That  right  was  a 
right,  however,  personal  to  the  maker,  and  by  not  demanding  its  pro- 
duction he  waived  it  If,  on  demand  of  payment,  exhibition  of  com- 
mercial paper  is  not  asked,  and  a  party  to  whom  demand  is  made  de- 
clines to  pay  on  other  grounds,  a  mere  formal  presentation  by  actual 
exhibition  of  the  paper  will  be  considered  waived.  Daniel  on  Negotia- 
ble Instruments,  §  654.  Lockwood  v.  Crawford,  18  Conn.  361 ;  King 
V.  Crowell,  61  Me.  244,  14  Am.  Rep.  560 ;  Porter  v.  Thorn,  40  App. 
Div.  34,  57  N.  Y.  Supp.  479,  affirmed  167  N.  Y.  684,  60  N.  E.  1119. 

It  seems  to  the  court  that  all  the  essentials  of  a  good  presentation 
were  met.  It  was  made  on  the  day  of  the  maturity  of  the  note.  The 
note  was  described  to  the  maker,  in  a  conversation  with  the  maker 
at  the  place  of  payment.-  Payment  was  asked  and  declined.  So  far 
as  the  maker  was  concerned,  all  that  he  required  was  done.  The-  in- 
dorser  could  not  well  demand  more  for  his  own  actual  protection.  All 
that  remains  to  the  indorser  is  the  purely  technical  ground  of  a  failure 
to  produce  the  note  itself  at  the  house,  507  Prospect  avenue,  which 
would  have  resulted  in  the  same  refusal  of  payment  made  over  the 
telephone.  The  use  of  the  modem  invention  of  ^e  telephone  is  recog- 
nized by  the  courts.  Commercial  transactions  and  conversations  had 
over  the  telephone  have  been  recognized  as  of  the  same  lunding  force 
as  where  the  parties  talked  face  to  face.  Globe  Printing  Co.  v.  Stahl, 
23  Mo.  App.  451,  468 ;  Wolfe  v.  Mo.  Pacific  R.  R.  Co.,  97  Mo.  473,  11 
S.  W.  49,  3  L.  R.  A.  639,  10  Am.  St.  Rep.  331 ;  Rock  Island  &  P.  R. 
Co.  V.  Potter,  36  111.  App.  590 ;  Guest  v.  Hannibal  &  St.  J.  R.  R.  Co., 
77  Mo.  App.  258 ;  Thompson  &  W.  Co.  v.  Appleby,  6  Kan.  App.  680, 
.  48  Pac.  933 ;  Murphy  v.  Jack,  142  N.  Y.  215,  36  N.  E.  882,  40  Am. 
St.  Rep.  590 ;  Deering  &  Co.  v.  Shumpilf,  67  Minn.  348,  69  N.  W.  1088. 
The  telephone  is  simply  an  instrument  by  which  two  persons  may 
talk  directly  to  each  other.  Suppose  Ute  holder  of  a  note  should  call 
to  the  maker  from  across  a  street,  as  the  maker  stood  in  his  doorway, 
and  notify  him  that  he  had  his  note  and  ask  payment.  Would  not 
such  a  demand  be  deemed  in  law  a  proper  presentment,  although  the 
street  separated  the  person  holding  the  note  and  the  actual  place  of 
payment?  Can  it  make  any  substantial  difference  because  the  per- 
son holding  the  note  happens  to  be  some  blocks  away,  provided  he  is 
able  to  reach  the  maker  over  the  telephone  and  talk  directly  to  him  in 
that  way?   The  law  simply  requires  substantial  compliance  in  refer- 
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ence  to  proper  presentment,  and  will  not  strain  to  find  grounds  for 
releasing  an  indorser,  where  there  has  been  such  a  substantial  com- 
pliance, and  any  omission  to  observe  the  more  technical  rules  does  not 
work  to  the  prejudice  of  the  indorser. 

Actual  and  formal  presentation  of  notes  has  been  held  unnecessary 
to  charge  the  indorser  under  many  varying  drcumstances,  as  where 
the  maker  dies  before  the  maturity  of  the  note  and  no  representative  of 
his  estate  has  been  appointed.  (Daniel  on  Commercial  Instruments,  § 
1111),  or  where  the  maker  has  absconded  (Id.  §  1135),  or  where  tiie 
maker  has  removed  from  the  state  and  taken  up  his  domicile  in  another 
state  or  country  (Id.  §  1145 ;  Foster  v.  Julien,  24  N.  Y.  28, 80  Am.  Dec. 
320;  Eaton  v.  McMahon,  42  Wis.  487;  Whitely  v.  Allen,  56  Iowa, 
224,  9  N.  W.  190,  41  Am.  Rep.  99 ;  McGruder  v.  Bank  of  Washington, 
9  Wheat,  598,  6  L.  Ed.  170.  It  has  been  held  a  sufficient  demand  and 
refusal,  to  constitute  a  dishonor  of  a  note,  if  the  maker,  on  the.  day 
it  is  due,  calls  on  the  holder  where  the  note  is  and  declares  his  inabili^ 
to  pay,  and  desires  the  holder  to  give  notice  to  the  indorser.  Gilbert 
V.  Dennis,  3  Mete.  (Mass.)  496,  38  Am.  Dec.  329.  So,  too,  in  an  ac- 
tion against  an  indorser,  it  appeared  the  holder  met  tfie  maker  of  a 
note  on  the  street,  and  was  refused  payment,  making  no  objection  to 
the  place  of  demand,  and  the  court  said : 

*'If  demand  be  made  upon  the  maker  elsewhere  than  the  place  appointed, 
and  DO  objection  be  made  at  the  time.  It  will  be  deemed  a  waiver  oC  any  future 
demand."  King  v.  Crowell,  61  Me.  244,  14  Am.  Rep.  6tiO. 

In  the  case  of  Tredick  v.  Wendell,  1  N.  H.  80.  the  note  was  at  the 
bank.  The  maker  lived  within  a  few  rods  of  &e  bank,  and  a  letter 
was  sent  him,  stating  the  note  was  at  the  bank  and  requesting  payment. 
Held  a  sufficient  demand  to  charge  the  indorser.  The  weight  of  au- 
thority, therefore,  seems  to  be  that  the  law  is  not  overexacting  as  to  the 
mode  or  method  of  presentation,  so  long  as  an  opportunity  is  given 
the  maker  to  pay  the  note  or  refuse  its  payment.  For  these  reasons, 
we  think  the  presentation  made  in  this  case,  although  over  the  tele- 
phone, met  the  substantial  requirements  of  the  law. 

It  is  contended  by  counsel  for  the  defendant  that  the  plaintiff  in  this 
case  is  not  a  bona  fide  holder  for  value ;  that  the  evidence  discloses  the 
note  was  transferred  to  him  for  a  past  indebtedness,  and  therefore  he 
cannot  recover.  We  see  no  force  in  that  contention.  The  answer 
admits  the  making  of  the  note,  and  that  the  defendant  indorsed  the 
paper  for  the  accommodation  of  the  maker.  The  remainder  of  the 
answer  is  in  effect  a  general  dpnial  of  all  the  other  allegations  of  the 
complaint.  Upon  the  trial,  the  note  was  produced  and  put  in  evi- 
dence. The  instrument  itself  was  prima  facie  evidence  of^  considera- 
tion sufficient  to  sustain  the  plaintiff's  case.  Camwright  v.  Gray, 
127  N.  Y.  92,  27  N.  E.  835, 12  U  R.  A.  845,  24  Am.  St.  Rq).  434.  Any 
failure  to  pay  a  note  at  maturiQr,  and  its  production  by  the  holder, 
raises  a  presumption  of  continuous  nonpayment,  and  the  burden  is 
on  the  defendant  to  overcome  it.  Dresser  v.  Mercantile  Trust  Co.,  124 
App.  Div.  891,  108  N.  Y.  Supp.  577.  The  payee,  under  such  circum- 
stances, would  have  the  right  to  recover,  and  the  plaintiff,  his  in- 
dorsee, has  exactly  the  same  ri^t.   It  is  not  necessary  for  the  plain- 
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tiS,  to  entitle  him  to  recover,  to  show  himself  a  bona  fide  holder,  for 
value.  If  the  note  had  been  transferred  to  him  without  consideration, 
he  would  nevertheless  be  entitled  to  judgement. 

We  therefore  conclude  the  plaintiff  is  entitled  to  judgment.  So  or- 
dered. 


(Supreme  Court,  Appellate  DItIsIod,  First  Departmoit  November  6,  1908.) 

1.  MniTioiPAi.  OosFOBATzoira  (I  761*)  —  BnuEnn  —  StzpzMxon— liUBiUTr  voa 
Ihjubt. 

Mew  Tork  OIQ^  Is  not  liable  for  injury  caused  by  an  ezploalon  of  200 
pounds  of  dynamite  stored  in  a  street  by  a  subcontractor  In  eonstructli^ 
a  section  of  the  rapid  transit  subway,  even  If  a  permit  gtven  by  the 
flre  commlstioner  for  the  storage  of  00  pounds  oC  dyiumlte  was  valid. 

[Ed.  Note.— For  other  cases,  see  Municipal  Gorporatkms,  Cent  Dig. 
I  1580;  Dec.  Dig.  I  751.*] 
2l  BIasteb  and  Sebvaot  (S  315*)— Neoi.iosnob— Svbcontk&otobs— Liabilitt 

or  CONTBAOTOB. 

In  fbe  absence  of  exceptional  drcumstances,  an  oilglnal  contractor  Is 
not  itable  for  negligence  of  hte  subcontractor  in  carding  out  the  work 
entrusted  to  him. 

[Kd.  Note.— For  other  cases,  see  Master  and  Servant,  Coit  Dig.  || 
1245,  1246 ;  Dec.  Dig.  I  315.*] 
8.  Master  and  Skbvaut  CI  323*)  —  Nkqugenoi— ConxBAoroBS— Nuisahcks— 

LlABILITT. 

Where  work  Itself  constitutes  a  nuisance,  the  principal  as  well  as  the 
contractor  becomes  liable  for  resultant  damages;  but  otherwise  when  the 
nuisance  lies  only  in  the  means  adopted  by  the  contractor  in  doing  the 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i 
1264;  Dec.  Dig.  i  323.*] 

4.  Mabteb  and  Sbbvant  (t  823*)  —  NEOLiaxNcs— Bttboontbaotobs— Lubxutt 

or  Contbactob. 

A  contractor  for  the  ccmstructltm  of  a  subway  Is  not  liable  for  Injury 
caused  a  subcontractor  storing  along  the  line  of  work  an  inordlnato 
quantity  of  dynamite  and  failing  to  take  proper  precautions  to  prevent  Its 
explosion,  where  such  acts  were  not  provided  for  In  the  subcontract  and 
were  not  necessarily  Involved  In  executing  it 

[Ed.  Note. — For  other  ca9es,  see  Master  and  Servant  Cent  Dig.  1  1264 ; 
Dec.  Dig.  fi  328.*] 

Pattawm,  P.  J.,  dissenting  In  part 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Edward  F.  Murphy,  as  sole  surviving  executor  of  Hugh 
Smith,  deceased,  against  the  city  of  New  York  and  otiiers.    From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.  Affirmed. 


Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 


Herbert  C.  Smyth,  for  appellant. 

De  I^ancey  Nicoll,  for  respondents  McDonald  and  Rapid  Transit 
Subway  Construction  Co. 
Theodore  Connoly,  for  respondent  city  of  New  York. 
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SCOTT,  J.  This  is  an  action  against  the  city  of  New  York  and  the 
contractors  for  the  construction  of  the  rapid  transit  subway  for  dam- 
ages to  plaintiff's  property,  resulting  from  an  explosion  of  dynamite 
in  the  excavation  in  Park  avenue  during  the  course  of  construction. 
The  facts  presented  by  the  record  do  not  differ  in  any  important  par- 
ticular from  those  presented  and  considered  in  Carpenter  v.  City  of 
New  York,  116  App.  Div.  662,  101  N.  Y.  Supp.  402,  wherein  we  had 
occasion  to  consider  the  liability  of  the  city  of  New  York  for  an  injury 
to  the  plaintiff  in  that  case,  caused  by  the  same  explosion.  The  only 
substantial  difference  between  this  case  and  that  is  that  in  the  Carpen- 
ter Case  it  did  not  appear  that  the  subcontractor  engaged  in  doing  the 
work  had  obtained  any  permit  or  license  from  the  city  of  New  York 
or  any  municipal  authority  to  erect  or  maintain  a  magazine  or  keep 
explosives  in  it.  This  fact  was  referred  to  in  the  former  opinion,  not 
as  decisive  of  the  case,  but  as  distinguishing  it  from  Landau  v.  City 
of  New  York,  180  N.  Y.  48,  72  N.  E.  631,  105  Am.  St.  Rep.  709,  and 
Speir  V.  City  of  Brooklyn,  139  N.  Y.  6,  34  N.  E.  727,  21  L.  R.  A. 
641,  36  Am.  St.  Rep.  664. 

The  evidence  tended  to  show  that  the  subcontractor  was  in  the  habit 
of  keeping  a  very  large  amount  of  dynamite,  estimated  at  several  hun- 
dred pounds,  in  the  excavation  in  front  of  plaintiff's  premises,  and  that 
the  explosion  which  caused  the  damage  complained  of  involved  at 
least  200  pounds  of  the  explosive.  In  the  present  case  it  was  shown 
that  the  fire  commissioner  of  the  city  had  issued  a  permit  to  the  sub- 
contractor to  use  and  keep  not  occeeding  50  pounds  of  dynamite  in  a 
hand  magazine  for  blasting  purposes  in  Park  avenue,  between  Thirty- 
Seventh  and  Forty-First  streets.  We  are  not  aware  of  any  statute  or 
ordinance,  and  we  have  been  referred  to  none,  which  authorized  the 
fire  commissioner,  on  behalf  of  the  city  of  New  York,  to  grant  a  per- 
mit for  the  storage  of  the  amount  of  dynamite  mentioned  in  his  permit. 
It  is  not  important,  however,  to  consider  that  question,  for  the  permit, 
at  most,  provided  only  for  the  storage  of  50  pounds,  and  the  accident 
concededly  involved  a  very  much  larger  quantity  than  that.  For  all 
that  appears,  if  the  subcontractor  had  limited  himself  to  keeping  on 
hand  only  the  amount  of  dynamite  specified  in  the  permit,  no  explo- 
sion would  have  occurred.  We  do  not  consider,  therefore,  that  the 
evidence  as  to  the  issuance  of  the  permit  affects  the  liability  of  the 
city  in  any  way,  and  for  the  reasons  stated  at  some  length  in  the  Car- 
penter Case,  supra,  we  are  of  opinion  that  the  complaint  was  rightly 
dismissed  as  against  the  city  of  New  York. 

The  defendant  McDonald  was  the  original  contractor  for  the  con- 
struction of  the  whole  Rapid  Transit  Railway,  which  included  that 
portion  thereof  in  which  the  explosion  occurred.  He  sublet  on  Sep- 
tember 4,  1900,  to  one  Ira  A.  Snaler,  a  section  of  the  work  extending 
from  Thirty-Third  street  to  Forty-First  street  on  Park  avenue.  It 
was  Shaler  who  kept  and  stored  the  dynamite  which  exploded,  and  the 
explosion  occurred  within  the  limits  of  the  section  sublet  to  him.  The" 
defendant  Rapid  Transit  Subway  Construction  Company  entered  into 
a  contract  with  McDonald  whereby  it  agreed  to  finance  the  work  un- 
dertaken by  him,  and  to  receive  and  disburse  the  moneys  to  be  paid  to 
him  under  the  contract.    We  have,  therefore,  presented  the  familiar 
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case  of  an  accident  resulting  from  the  fault  or  negligence  of  a  sub- 
contractor in  carrying  out  the  work  entrusted  to  him.  It  is  well  set- 
tled that  in  such  a  case,  unless  there  be  exceptional  circumstances 
present,  the  original  contractor  is  not  liable  for  the  tort  of  his  sub- 
contractor. 

The  plaintiff  seeks  to  avoid  the  operation  of  this  rule  by  insisting 
that  the  act  of  Shaler  in  keeping  on  storage  so  large  a  quantity  of 
d3mamite  constituted  a  nuisance;  that  the  work  sublet  to  him  neces- 
sarily and  notoriously  would  require  the  use  of  large  quantities  of 
dynamite  or  some  other  high  explosive,  and  therefore  that  McDonald 
must  be  deemed  to  have  contracted  with  Shaler  that  the  latter  should 
maintain  a  nuisance.  There  is  no  doubt  that,  where  the  work  contract- 
ed for  will  itself  constitute  a  nuisance,  the  principal  as  well  as  the 
contractor  becomes  liable  for  the  damages  resulting  therefrom;  but 
this  rule  does  not  apply  when  the  nuisance  lies,  not  in  the  work  con- 
tracted for,  but  in  the  means  adopted  by  the  contractor  for  carrying 
out  the  work.  What  McDonald  contracted  for  with  Shaler  was  that 
the  latter  should  excavate  a  tunnel,  which  was  fully  authorized  by 
law,  and  would  not  in  itself  constitute  a  nuisance.  The  nuisance,  if 
there  was  one,  consisted  in  one  of  the  means  adopted  for  carrying  out 
the  work,  viz.,  in  storing  along  the  line  of  the  work  an  inordinate 
quantity  of  dynamite  and  failing  to  take  proper  precautions  to  pre- 
vent its  explosion.  This  was  not  provided  for  in  the  contract  between 
McDonald  and  Shaler,  nor  necessarily  involved  in  the  execution  of  the 
contract. 

There  is,  therefore,  no  ground  for  charging  McDonald  or  the  con- 
tracting company  with  the  consequences  of  Shaler*s  acts  in  that  re- 
gard. We  are  of  the  opinion  that  the  complaint  was  also  rightly  dis- 
missed as  to  the  defendants  McDonald  and  the  Rapid  Transit  Subway 
Constructiwi  Company. 

Judgment  affirmed,  with  costs.  All  concur,  except  PATTERSON, 
P.  J.,  who  dissents  as  to  the  city  of  New  York. 


(Bn^raoe  Conrt,  Appellate  Dlvtelmi,  First  Department  Korember  6,  1008.) 

X  DisoovEBT  (8  61*>— Obder  fob  Examination— Pabtiai,  Ikpbopbiett— Effkct. 

An  ex  parte  order  for  an  examination  of  plaintiffs  should  have  been 
modifled,  and  not  vacated,  on  It  appearing  that  the  osder  was  too  broad, 
but  that  defoidant  was  entitled  to  an  examination  on  coa  point 

[Ed.  Note.— For  other  cases,  see  Diacovery,  Gent  Dig.  i  76;  Dec  Dig. 
I61.*] 

2.  MOBTOAOBS  (I  283*)  — FOBIOLOSITBS  — DDIOUHOT  — LlABIEJTT  OF  rOKUB 
OWHKB. 

Mortgaged  lands  being  the  primary  fund  for  the  payment  of  the  debt, 
an  agreemoit  t>etween  the  mortgagees'  assignees  and  the  mortgagor's  snc- 
cessors  extending  the  time  of  payment  releases  the  mortgagor's  personal 
liability  to  the  extent  of  the  value  of  the  land  when  the  oxt^slon  was 
granted,  and  he  was  thereafter  liable,  not  for  any  defidency  on  foreclosure, 
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but  the  diflFerence  between  the  Indebtedness  and  the  valae  of  the  land 
when  the  agreement  was  made. 

[Ed.  Note.— ror  other  cases,  see  Uortgages,  Cent  Dig.  H  756,  7u7 ;  Dec. 
Dig.  I  283.*] 

8.  DiscovEBT  (8  38»)— Obdeb  fob  Examination— Right  to. 

Lands  were  conveyed  indirectly  to  plaintiffs'  husbands,  subject  to  a 
mortgage.  Plaintiffs,  being  assignees  of  the  mortgage,  sued  to  foreclose, 
and  the  mortgagor  claimed  tliat  the  assignment  was  made  when  the  hus- 
bands owned  the  fee,  and  that  plaintiffs,  without  ills  consent,  made  an 
agreement  with  their  husbands  extending  the  time  for  paying  the  debt 
that  If  the  mortgagor's  liability  cannot  be  determined  In  the  action 
the  ext^isloD  is  a  complete  defense,  and  that  if  It  can  be  determined  the 
extenalon  materially  affects  his  liability,  entitling  him  to  an  order  for  the 
examination  ot  plaintiffs  on  that  Issue. 
[Ed.  Note.— For  other  cases,  see  Discovery,  Dea  Dig.  |  88.*] 

Appeal  from  Special  Term. 

Mortgage  foreclosure  action  by  Esther  Cohen  and  another  against 
Ferdinand  Hecht  and  others.  From  an  order  vacating  an  order  for 
plaintiffs'  examination,  defendant  Hecht  appeals.  Reversed,  and  mo- 
tion to  vacate  the  order  denied. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Benjamin  G.  Paskus,  for  appellant. 
Joseph  Kauffman,  for  respondents. 

LAUGHLIN,  J.  The  order  for  the  examination  of  plaintiffs  was 
too  broad,  but  on  one  point  the  appellant  was  entitled  to  examine  them. 
The  order  should  therefore  not  have  been  vacated,  but  should  have 
been  modified. 

The  appellant  executed  a  bond  and  a  mortgage  on  real  estate  to 
secure  payment  of  the  indebtedness.  The  bond  and  mortgage  were 
assigned  to  plaintiffs,  who  brought  this  action  to  foreclose  the  mort- 
gage and  to  hold  appellant  liable  for  any  deficiency.  After  executing 
the  bond  and  mortgage  the  appellant  conveyed  the  premises  "subject 
to"  the  mortgage,  and  his  grantee  thereafter  conveyed  them  to  the 
husbands  of  plaintiffs.  The  assignment  to  the  plaintiffs  is  alleged 
by  appellant  to  have  been  made  at  a  time  when  their  husbands  owned 
the  fee.  The  appellant  alleges  as  a  separate  defense  that  plaintiffs, 
without  his  knowledge  or  consent,  entered  into  an  agreement  with  their 
husbands  whereby  the  time  for  paying  the  indebtedness  secured  by 
the  mortgage  was  extended.  Inasmuch  as  the  land,  in  the  circtmi- 
stances,  onistituted  the  primary  fund  for  the  payment  of  the  ddl)t, 
the  liability  of  the  appellant  was  released  to  the  extent  of  the  value  of 
the  land  at  the  time  the  extension  was  granted,  and  he  was  thereafter 
liable  not  for  any  deficiency  arising  on  the  foreclosure,  but  for  the 
difference  between  the  indebtedness  and  the  value  of  the  land  when 
the  agreement  for  the  extension  of  time  was  made,  which  is  alleged  to 
have  been  greater  than  at  the  time  of  the  foreclosure.  Murray  ct  al. 
v.  Marshall,  94  N.  Y.  611 ;  Matter  of  Piza,  6  App.  Div.  181,  38  N. 
Y.  Supp.  540;  Wiener  v.  Boehm,  186  App.  Div.  708,  111  N,  Y.  Supp. 
126. 

*Por  otlMr  cMw  He  ume  bvlc  ft  {  HUHBia  In  Dm.  ft  Am.  DIga.  1907  to4«t«.  ft  Rtp'r  XnOttM 
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It  was  intimated,  if  not  held,  in  Matter  of  Piza,  supra,  that  on  this 
changed  liability  the  obligor  could  not  be  held  in  the  foreclosure  action. 
It  is  not  necessary  to  decide  that  question  now ;  for  if  his  liability  can- 
not be  determined  in  this  action,  then  the  extension  is  a  complete  de- 
fense, and  even  if  it  can  be  determined  in  this  action  the  extension 
materially  afiects  his  liability,  and  that  is  sufficient  to  authorize  the 
order  for  the  examination  of  the  plaintiffs  on  that  issue.  See  Hart  v. 
Chase,  67  App.  Div.  445,  73  N.  Y.  Supp.  957. 

No  other  material  issue  is  presented  by  Hie  answer  of  the  appellant 
requiring  the  examination  of  plaintiffs. 

It  foil  lows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  to  vacate  the  order  for  the  examination 
of  plaintiffs  should  be  denied,  without  costs ;  but  the  order  should  be 
modified,  by  confining  the  examination  to  the  issue  presented  by  the 
all^;ations  with  respect  to  the  extension  of  time  of  payment.  AU 
concur. 


(Supreme  Court.  Appellate  IMTlslon,  First  Departmoit  Norraiber  6,  1008.) 

1.  Powns  a  18*)— GoNSTBUcnoN— iNTXBBn  or  Cestui  Qux  Tbust— Right  to 
Beuaikdbb. 

Where  personal  property  was  given  In  trust,  the  iDCome  to  be  divided 
between  two  beneficiaries  while  they  both  lived,  and  after  one's  death  the 
whole  Income  to  be  paid  to  the  survivor,  and  at  her  death  the  principal  to 
be  paid  as  directed  by  tbe  survivor  during  her  lifetime  or  by  will,  the 
beneficiaries  toolc  life  estates,  with  a  power  of  appointment  In  tbe  survivor 
to  dispose  of  the  remainder,  which  power  could  only  tw  exercised  after 
the  death  of  one  of  them,  to  take  effect  at  the  snrvlvor'a  death,  and  could 
not  be  ezraclsed  in  advance  by  either  In  tavoT  of  the  other,  bo  as  to  vest 
either  or  both  with  the  remainder. 

[Ed.  Note.— For  other  cases,  see  Foweni,  Dec  Dig.  |  IS.*] 

3l  Tauars  ({  147*)— Ikooicb  or  Pebsoitai.  PBOFcmr— Tbahsfkb  bt  BENEncuBT 
or  Right  to  Enfobce— STiTnToar  Provisions. 

Under  Laws  1897.  p.  608,  c.  417,  i  3,  providing  that  the  right  of  the  boie- 
flclary  to  enforce  the  performance  of  a  trust  to  receive  the  Income  of  per- 
sonal property  and  to  apply  it  to  the  use  of  any  person  cannot  be  trans- 
ferred, except  that,  where  the  beneficiary  is  entitled  to  a  remainder  In  the 
whole  or  a  part  of  the  principal  sum  subject  to  his  trust  estate,  he  may  re- 
lease his  interest,  thus  merging  bis  trust  estate  In  the  remainder,  and 
Laws  1908,  p.  239,  c.  67,  fi  1,  which  amended  the  law,  but  preserved  its 
former  provwons  as  to  TOSted  rights,  the  beneficiaries  holding  life  estates 
without  remainder  Interests  conld  not  transfer  their  tntereBtn 

[Ed.  Note. — For  other  cases,  see  Tmsts,  Dec.  Dig.  1 147.*] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Alonzo  B.  Garrett  against  Bianca  E.  Duclos  and  another, 
as  trustees,  etc.,  under  the  will  of  Frederick  Duclos.   A  demurrer  to 
the  complaint  was  sustained  (104  N.  Y.  Supp.  289),  and  plaintiff  ap- 
peals. Affirmed. 


Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 
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Edward  J.  Maxwell,  for  appellant 
Benjamin  G.  Faskus,  for  respondents.  " 

LAUGHLIN,  J.  The  question  presented  by  this  appeal  is  whether 
the  trusts  created  by  paragraph  "First"  of  the  will  of  Frederick  Duclos 
have  terminated.  The  beneficiaries  of  the  trust  assigned  their  inter- 
est in  the  income  and  to  the  corpus  of  the  fund  to  plaintiif ,  and  have 
attempted  to  release  their  interest  in  the  income,  in  accordance  with 
the  provisions  of  section  8,  c.  417,  p.  608,  of  the  Laws  of  1897,  as  it 
stood  before  it  was  amended  by  section  1,  c.  87,  p.  339,  of  the  Laws 
of  1903,  upon  the  theory  that  they  were,  or  one  of  than  was,  entitled 
to  the  entire  remainder. 

It  is  quite  clear  that  they  could  not  release  the  trusts,  for  they  had 
not  become,  and  never  could  become,  entitled  to  the  remainder  under 
the  provisions  of  the  will,  which  so  far  as  material  to  the  decision 
of  this  question,  are  as  follows : 

"First,  I  give  and  begaeath  unto  mj  ^ecators  hervlnafter  named,  or  sadi 
o(  them  as  may  qualify,  the  sum  of  twelve  thousand  dollars,  for  them  to  have 
and  to  hold  In  trust,  nevertheless,  to  and  for  the  following  uses,  and  pnrposes, 
namely:  To  Invest  and  keep  the  same  invested,  to  receive  the  rents,  issues  and 
profits  thereof,  and  to  pay  one-half  of  the  net  rents,  issues  and  profits  so  re- 
ceived to  my  sister,  Adelaida  Duclos,  during  the  term  of  her  natural  life,  and 
the  remaining  one-half  of  the  said  net  rents.  Issues  and  profits  to  my  sister, 
Amelia  Duclos,  during  the  term  of  her  natural  life;  upon  the  death  of  eltber 
one  of  my  sisters,  whichever  one  shall  die  first,  to  pay  the  entire  net  rents; 
Issues  and  profits  to  the  surrlving  sister  during  the  term  of  her  natural  life ; 
and  upon  the  further  trust  at  the  death  of  the  surviving  sister,  to  transfer  and 
pay  over  the  principal  or  corpus  of  the  estate  held  in  trust,  as  aforesaid,  to  such 
person  or  persons  and  In  such  manner  as  said  surviving  sister  shall  during  her 
lifetime,  by  will  or  otherwise  bave  directed." 

The  testator  merely  gave  his  sisters  life  estates,  with  a  power  of 
appointment  in  the  survivor  to  dispose  of  the  remainder.  That  power 
of  appointment  could  not  be  exercised  in  advance  by  each  sister  in 
favor  of  the  other,  so  as  to  vest  either  or  both  with  the  remainder.  It 
was  only  given  to  the  survivor,  and  since  at  the  time  its  execution  was 
authorized  one  of  the  sisters  must  be  dead,  and  since  it  would  take 
effect  only  on  the  death  of  the  survivor,  it  follows  necessarily  that  nei- 
ther was  entitled  or  could  become  entitled  to  the  remainder. 

Section  3,  c.  417,  p.  508,  of  the  Laws  of  1897,  which  governs  this 
trust  on  the  point  in  question,  because  the  testator  died  in  September, 
1901,  and  the  amendment  enacted  by  section  1,  c  87,  p.  239,  of  the 
Laws  of  1903,  preserved  the  statute  with  respect  to  vested  rights  as 
it  formerly  existed,  provides  as  follows : 

"The  right  of  the  beneficiary  to  enforce  the  performance  of  a  trust  to  n- 
celve  the  income  of  personal  property,  and  to  ai^ly  it  to  the  use  of  any  person, 
cannot  be  transferred  by  assignment  or  otherwise ;  but  the  right  and  Interest 
of  the  beneficiary  of  any  other  trust  in  personal  property  may  be  transferred. 
Whenever  a  beneficiary  in  a  tmst  for  the  receipt  of  the  income  of  personal 
property  Is  entitled  to  a  remainder  in  the  whole  or  a  part  of  the  principal 
sum  so  held  in  trust,  subject  to  bis  beneficial  estate  for  a  life  or  lives,  or  a 
shorter  term,  he  may  release  hia  Interest  in  such  income,  and  thereupon  the 
estate  of  the  trustee  shall  cease  In  that  part  of  su(±  principal  fmid  to  whldx 
such  beneficiary  has  become  entitled  In  remainder,  and  such  trust  estate  mer^ 
in  such  remainder." 
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The  statute  expressly  prohibited  the  transfer  of  the  rights  of  these 
beneficiaries  to  enforce  the  performance  of  the  trusts  for  their  benefit, 
and  provided  for  the  termination  of  trusts  to  receive  and  apply  the 
income  of  personal  property  to  the  use  of  any  person  only  in  one  con- 
tingency, which,  as  has  been  seen,  has  not  happened  and  cannot  hap- 
pen under  this  will.  The  complaint,  therefore,  fails  to  state  a  cause 
of  action,  and  the  demurrer  thereto  was  properly  sustained. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs.  All 
concur. 


(Supreme  Court,  AH>ell8te  Division,  First  Department  November  6,  1^08.) 

1.  Watkbb  and  Wateb  C0UB8B8  (|  203*)— PUBLIC  Wateb  Supply  — Wateb 

Rvirrs--I^N. 

Under  section  283  of  an  ordinance  of  the  city  of  New  York,  providing  that 
all  water  rents  shall  be  paid  in  advance  on  applying  for  the  water  and  be- 
fore any  permit  Is  issued,  to  be  calculated  up  to  the  1st  day  of  May  suc- 
ceeding, water  rents  did  not  become  a  lloi  on  new  buUdlngs  before  applica- 
tion for  water  waa  made  and  a  permit  was  Issued. 

[Ed,  Note^For  other  cases,  see  Waters  and  Water  Courses,  Dec  DIk- 
1203.*] 

2.  Watbbs  and  Wates  Coubsbs  (H  203*)— Public  Water  Supplt— Tm  ot  Ap- 

PLioATioiT— Evidence. 

On  the  issues  as  to  when  traiement  houses  sold  by  plaintiff  were  ac- 
tually finished,  and  Aether  water  had  heea  turned  m  prior  to  the  dosing 
of  title  on  August  14th,  plalntUTs  testimony  that  he  never  applied  for 
water  supply  was  not  overcome  by  or  in  conflict  with  proof  that  on  Au- 
gust 10th  the  tenement  house  department  Issued  certificates  that  the  build- 
ings conformed  to  the  tenement  house  act  (Laws  1901,  p.  880,  C.  834);  it 
appearing  that  the  buildings  were  then  unoccupied. 

[Ed.  Note. — For  other  cases,  see  Watm  and  Water  Courses,  Dec:  Dig. 
|203.*1 

8.  Watebs  and  Watkb  Coubseb  (S  203*)  —  Pcbi;io  Wateb  Bufplt  — Wateb  ' 
Rents— Lien— TiuE  When  Lien  Attaches. 

Greater  New  York  Charter  (Laws  1001,  p.  207,  c.  466)  S  469,  gives  the 
ctnnmlssioner  of  water  supply,  etc.,  control  over  the  collection  of  all  rev- 
enues from  the  sale  of  water,  but  does  not  empower  him  to  determine 
when  the  water  charges  become  a  Ilea  on  the  property.  He  may  make  the 
charge,  and  then  collect,  and  If  the  diarge  be  a  proper  one,  under  Laws 
1001,  p.  210,  c.  466,  §  473,  the  same  then  becomes  a  lien,  and  under  Laws 
1001,  p.  432,  c.  466,  S  1017,  so  continues  until  paid.  Held  that,  irre- 
spective of  when  water  was  actually  turned  on,  there  was  no  Hen  on 
the  premises  until  the  amount  had  t>een  determined  and  an  actual  entry 
made  In  the  proper  book. 

[£d.  Note.— For  other  cases,  see  Waters  and  Water  Courses,  Dec.  Dig. 
I  203.*] 

Appeal  from  Trial  Term. 

Action  by  Samuel  Mandel  against  J.  Charles  Weschler.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  new 
trial,  defendant  appeals.  Affirmed. 


Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
CLARKE,  HOUGHTON,  and  SCOTT,  JJ. 
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J.  Charles  Weschler,  for  appellant. 
Louis  Manheim,  for  respondent. 

McLaughlin,  J.  On  the  14th  of  August,  1906,  plaintiff,  pursu- 
ant to  a  contract,  conveyed  to  certain  parties  five  lots  upon  which  tene- 
ment houses  had  just  been  erected.  On  the  same  day  he  deposited 
with  the  defendant  $975,  under  an  agreement  that  if  the  regular  Croton 
water  rents  for  the  year  1906— that  is,  the  period  ending  April  30, 
1907 — were,  on  the  13th  day  of  August,  1906,  a  lien  against  the  premi- 
ses conveyed,  the  defendant  should  pay  the  said  rents  out  of  the  money 
thus  deposited  and  return  the  surplus,  if  any,  to  the  plaintiff;  but,  if 
the  rents  were  not  a  lien  on  that  day,  then  the  defendant  should,  on 
demand,  return  to  the  plaintiff  the  whole  amount  deposited.  The 
plaintiff  thereafter  demanded  that  the  whole  amount  be  returned  to  him, 
which  was  refused,  and  thereupon  this  action  was  brought  to  recover 
the  same.  At  the  conclusion  of  the  trial,  both  sides  moved  for  the 
direction  of  a  verdict.  The  plaintifTs  motion  was  granted,  and  a  ver- 
dict directed  in  his  favor  for  the  full  amount,  with  interest;  and  from 
the  judgment  entered  thereon  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals. 

The  sole  question  presented  is  whether  the  Croton  water  rents  were 
a  lien  against  the  premises  on  the  13th  of  August,  1906.  The  record 
of  the  department  of  water  supply,  in  so  far  as  the  same  affects  die 
premises,  was  put  in  evidence,  and  it  shows  that  on  the  17th  of  Au- 
gust, 1906,  charges  for  nine  months — ^that  is,  from  August  1,  1906,  to 
May  1,  1907 — ^were  for  the  first  time  entered  against  the  premises. 
These  charges  amounted  in  all  to  $635.50,  and  were  paid  on  the  18th 
of  October  following  by  the  defendant,  who  admits  that  the  balance 
of  the  amount  deposited  with  him  ($349.50)  is  due  to  the  plaintiff. 
The  appellant  contends  that  the  water  rents  were,  at  the  time  the 
money  was  deposited,  a  lien,  basing  his  contention  upon  an  ordinance 
of  the  city  of  New  York  (section  383),  certain  provisions  of  the  Great- 
er New  York  Charter  (Uws  1901,  pp.  210,  432,  c.  466,  §§  473, 1017), 
and  a  provision  of  the  tenement  house  act  (sections  104,  123,  c.  834, 
pp.  913,  916,  Laws  1901). 

The  section  of  the  ordinance  referred  to  provides,  among  other 
things,  that : 

"All  rents  for  the  use  of  the  water  shall  be  paid  In  advance  at  the  time 
of  applying  for  the  water  and  before  any  permit  la  issned,  to  be  calculated  up 
to  the  iBt  day  of  May  succeeding ;  and  all  the  rents  shall  continue  to  be  col- 
lected In  advance  on  the  Ist  day  of  May  annually  so  long  as  the  contraet 

exists." 

Under  this  ordinance  I  do  not  see  how  it  could  be  claimed  that  the 
rents  were  a  lien,  because  so  far  as  appears  no  application  for  water 
for  the  new  buildings  had  been  made  and  no  permit  had  beoi  issued 
up  to  the  time  the  tiUe  was  passed.  The  buildings  were  vacant,  and  at 
that  time  required  no  water  supply. 

Section  469  of  the  charter  (Laws  1901,  p.  207,  c.  466)  gives  the 
commissioner  of  water  supply,  gas,  and  electricity  control  over  the 
collection  of  all  revenues  from  the  sale  or  use  of  water.   But  it  no- 
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where  gives  him  power  to  determine  when  the  water  charges  made  by 
him  become  a  lien  upon  the  property  against  which  the  same  is  charg- 
ed. He  has  the  right  to  m^e  the  charge  and  then  collect,  and  if  the 
charge  be  a  proper  one,  under  section  473  the  same  then  becomes  a  lien, 
and  under  section  1017  so  continues  tmtil  the  charge  is  paid. 

The  provisions  of  the  tenement  house  act  referred  to  have  no  appli- 
cation. Section  104  simply  provides  that  every  tenement  house  shall 
have  water  furnished  in  sufficient  quantity  at  one  or  more  places  on 
each  floor  occupied  by  or  intended  to  be  occupied  by  one  or  more  fami- 
lies; and  section  133,  that  if  any  building  hereafter  constructed  as  or 
altered  into  a  tenement  house  be  occupied  in  whole  or  in  part  for  hu- 
man habitation,  in  violation  of  a  previous  section,  then  the  department 
of  water  supply  shall  not  permit  water  to  be  furnished  in  such  tene- 
ment house.  These  provisions  and  others  of  the  tenement  house  act 
are  designed  solely  to  regulate  the  construction,  equipment,  and  main- 
tenance of  tenement  houses,  and  have  no  relation  to  water  rents,  either 
what  shall  be  charged  or  when  the  same  become  a  lien. 

As  to  when  the  houses  were  actually  finished,  and  whether  the  wa- 
ter had  been  turned  on  prior  to  the  closing  of  title  on  the  14th  of  Au- 
gust, the  evidence  is  conflicting.  The  plaintiff  testified  that  he  had 
never  made  any  application  for  water  supply ;  but  it  is  suggested  that 
he  must  have  done  so,  as  otherwise  he  could  not  have  obtained  the 
certificates  from  the  tenement  house  department  which  were  issued 
August  10th.  The  certificates  were  simply  to  the  effect  that  the  build- 
ings conform  "to  the  requirements  of  the  tenement  house  act."  They 
do  not  overcome  the  plaintiff's  testimony,  nor  are  they  in  conflict  with 
it,  if  it  be  true  that  the  buildings  were  then  unoccupied ;  and  that  fact 
is  not  disputed. 

But,  irrespective  of  the  question  when  the  water  was  actually  turned 
on,  there  could  be  no  Hen  until  the  amount  had  been  determined  and  an 
actual  entry  made  in  the  proper  book.  It  has  been  uniformly  held,  in 
cases  involving  the  question  as  to  when  a  tax  becomes  a  lien,  that 
it  is  only  when  the  amount  thereof  is  ascertained  and  determined. 
Harper  v.  Dowdney,  113  N.  Y,  644.  »1  N.  E.  63 ;  Lathers  v.  Keogh, 
109  N.  Y.  583,  17  N.  E.  131 ;  Village  of  Upper  Nyack  v.  Jewett,  86 
App.  Div.  254,  83  N.  Y.  Supp.  838,  affirmed  181  N.  Y.  514,  73  N.  E- 
1133 ;  Burr  v.  Palmer,  53  App.  Div.  358,  65  N.  Y.  Supp.  1056. 

The  same  rule  is  here  applicable.  The  lien  did  not  exist  until  the 
charge  had  been  determined  and  entered  upon  the  books  of  the  de- 
partment, on  the  17th  of  August.  The  court,  therefore,  properly  di- 
rected a  venlict  for  the  plaintiff  for  the  full  amount  deposited,  with 
interest. 

The  judgment  and  order  appealed  from  are  affirmed,  with  costs. 
All  concur. 
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BEOKBB  T.  INTERBOBOUOH  RAPID  TRANSIT  GO. 

(Supreme  Court,  Appellate  DItIbIod,  First  Department   November  6, 

1.  Gabbiebs  (i  318*)  — Stbebt  Bailwats  —  Sttbwat  Stations— LiaHnrro— 
Wabnxnq  of  Danqeb. 

Bridence  lield  not  to  show  that  precautloue  taken  by  a  carrier  to  keep 
Its  subway  station  lighted  and  to  warn  passengers  against  danger  in  board- 
ing cars  were  not  reasonably  auffldent. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec  Dig.  {  SIS.*] 

2:  Cabbiebs  (S  321*)— Stbeet  Railways— SrBWATS—lNJtrBiBa  to  PASSENOEsa 
AT  Stations—A oriONs— I  NBTBDOTions—SuBuiSBiON  of  Issue  Not  in  Case. 

In  an  action  by  a  passenger  against  a  subway  carrier  for  Injuries  from 
Bt^ii^  into  an  opening  In  the  station  platform  while  boarding  a  car, 
where  It  aK>eared  that  the  station  platform  mn  crowded,  but  no  negli- 
gence of  defendant  was  claimed  In  respect  thereto,  a  charge  that  defend- 
ant was  not  negligent  in  permitting  crowdli^  but  was  obliged,  in  view 
thereof,  to  take  such  reasonable  precautions  as  would  reasonably  protect 
Its  passengers  from  Injury,  was  erroneous,  because  Inapplicable  and  cal- 
culated to  distract  attention  from  the  real  Issues. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec.  ZHg.  1 82L*j 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Anna  J.  Becker  against  the  Interborough  Rapid  Transit 
Company.  From  a  judgment  for  plaintiff,  and  an  order  denying*  a  new 
trial,  defendant  appeals.   Reversed,  and  new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
CLARKE,  HOUGHTON,  and  SCOTT,  jjf. 

Jos.  H.  Adams,  for  appellant. 
James  P.  Niemann,  for  respondent. 

SCOTT,  J.  The  defendant  appeals  from  a  judgment  entered  upon 
a  verdict  in  plaintiff's  favor  and  from  an  order  denying  a  new  trial. 
The  plaintiff  suffered  slight  injuries  from  slipping  into  the  space  be- 
tween the  platform  and  one  of  defendant's  cars  at  the  subway  sta- 
tion on  the  east  side  of  Broadway  at  Forty-Second  street  The  plat- 
form is  s(»newhat  curved  convexly,  and,  since  the  cars  are  straight- 
sided,  there  is  a  space  of  about  9V2  inches  at  each  end  of  each  car  be- 
tween its  platform  and  the  edge  of  the  station  platform. 

The  plaintiff  does  not  claim  to  hold  defendant  liable  because  of  the 
existence  of  this  unusually  wide  space,  but  insists  that  in  view  of  the 
existence  of  the  space  it  was  the  defendant's  duty  to  take  proper  pre- 
cautions to  warn  passengers  of  the  existence  of  the  space,  and  the  ques- 
tion of  the  defendant's  liability  turned  upon  whether  or  not  the  pre- 
cautions taken  by  defendant  by  way  of  lighting  and  warning  were  rea- 
sonably sufHcient.  Upon  this  question  we  think  that  the  verdict  was 
against  the  evidence,  which  showed  that  the  station  itself  was  well 
lighted,  that  the  defendant  maintained  a  row  of  electric  lights  all  along 
the  station  platform,  just  under  the  edge,  and  that  the  conductor  of 
the  car  which  the  plaintiff  sought  to  board,  as  well  as  another  em- 
ploye upon  the  station  platform  near  at  hand,  constantly  called  out 
in  loud  voices,  "Watch  your  steps  I"  On  the  other  hand,  there  is 
only  the  plaintiff's  uncorroborated  testimony  that  the  station  itself  was 

•For  oUiar  cam  sm  Mm«  topic  *  I  itmamM  in  Dae.  *  Am.  Dlgi.  1997  to  tetc,  ft  Bap'r  latesM 
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but  dimly  lighted,  and  that  she  did  not  notice  the  opening  nor  hear 

the  warning. 

It  is  not  impossible  that  the  verdict  of  the  jury  may  have  been  in- 
fluenced by  a  slight  confusion  as  to  the  effect  of  the  crowded  condition 
of  the  station  platform.  The  plaintiff  testified  that  it  was  crowded^ 
but  did  not  attribute  any  negligence  to  the  defendant  by  reason  of  such 
crowding.  The  court  in  tfie  main  charge  instructed  the  jury,  in  effect, 
that  if  the  plaintiff  was  pushed  into  the  opening  (which  was  not 
claimed)  the  defendant  was  not  liable,  but  that  the  defendant  was 
bound  to  foresee  the  ordinary  perils  of  the  traffic,  including  the  crowd- 
ing at  certain  times  of  day,  and  to  take  reasonable  precautions  against 
the  effects  of  such  perils.  This  portion  of  the  charge  amounted  to  the 
submission  to  the  jury  of  a  question  which  was  not  in  the  case.  Upon 
his  attention  being  called  to  this  part  of  the  charge,  the  learned  justice 
withdrew  it  as  charged,  but  in  effect  repeated  it,  saying  : 

"It  ts  not  negUgmce  to  permit  crowding ;  but  I  say  It  1b  obliged,  In  view  of 
ttie  crowding,  to  take  sncb  reasonable  precautions  as  will  reasonably  protect  its 
passengers  from  injury." 

This  modification  was  excepted  to,  and,  while  it  states  the  law  cor- 
rectly enough,  it  was  inapplicable  to  the  case  on  trial,  and  was  calcu- 
lated to  distract  the  attenti<m  of  the  jurors  from  the  real  issues  in  the 
case. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.  All  concur. 


(Supreme  Court,  Appellate  Division.  First  Department.   November  6,  1906.) 

1.  Patents  (S  218*)— Gortsaotb— ROTALTncs— Acobual  or  Rtoht. 

Under  a  cootract:  whereby  plalntlfT  sold  bis  "invention"  to  defendant's 
assignor,  who  agreed  to  pay  the  costs  of  procuring  letters  patent,  to  have 
the  device  ready  for  the  market  within  six  months,  and  to  pay  plaintiff  a 
royalty  upon  certain  devices  sold,  and  whereby  It  was  agreed  that  the 
royalty  provision  should  be  effective  during  the  life  of  the  letters  patent, 
the  manufacture  and  sale  of  the  device  upon  which  the  royalties  depended 
was  not  contingent  upon  the  issuance  of  a  patent;  the  last-mentioned 
clause  of  the  agreem^it  being  Intended  to  limit  the  time  beyond  which 
royalties  were  not  to  be  paid,  and  not  the  time  when  payment  sboold  b^n. 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec  Dig.  |  218.*] 

2.  COHTBACn  (S  170*) — OOKffTBUCTION  BY  PaBTIXS— ElFFECr. 

On  a  Judicial  construction  of  a  contract,  the  practical  conBtmction  given 
It  by  the  parties  Is  mtitled  to  great  weight 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dis.  I  768 :  Dec.  Dig. 
I  170.*] 

Appeal  from  Special  Term, 

Action  by  William  H.  Boyer  against  the  Metropolitan  Sewing  Ma- 
chine Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

•For  otber  oasM  sm  sams  topto  *  I  MUllxm  In  Dm.  *  Am.  Diss.  ISO?  to  dats^  A  R«p'r  XUl«x«i 
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Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  HOUGHTON,  and  SCOTT,  JJ. 

Louis  Marshall,  for  appellant. 
Benjamin  N.  Cardozo,  for  respondent. 

SCOTT,  J.  Plaintiff's  assignor,  one  Berger,  invented  an  improved 
sewing  machine  attachment,  and  on  November  8,  1902,  made  an  agree- 
ment with  the  Manhattan  Machine  Supply  Company,  the  predecessor 
in  interest  of  the  present  defendant.  By  that  agreement  Berger  sold 
to  the  machine  supply  company  for  the  sum  of  $300  his  invention,  and 
agreed  to  assign  any  improvements  therein  that  he  might  thereafter  in- 
vent. The  Manhattan  Machine  Supply  Company,  on  its  part,  agreed 
to  pay  the  costs  of  procuring  letters  patent  for  said  inventions,  and  fur- 
ther £^Teed  to  use  due  diligence  in  preparing  to  produce  the  device, 
and  specifically  agreed  to  have  it  ready  for  market  within  six  months 
after  the  assignment  of  the  invention.  It  further  agreed  to  use  its 
best  efforts  to  increase  the  sale  of  the  device.  It  was  further  stipulated 
that  the  Manhattan  Machine  Supply  Company  would  pay  to  said  -Berg- 
er a  royalty  of  $10  upon  every  device  which  they  would  sell,  either  at- 
tached to  a  sewing  machine  or  unattached ;  that  such  royalties  should 
be  payable  in  January  and  July  in  eadi  year,  accompanied  hy  a  sworn 
statement  of  all  such  sales  made  during  each  preceding  penod  of  six 
months.  It  was  also  agreed  that  the  agreement  should  be  binding  up- 
on each  of  the  parties  thereto,  and  his  or  its  successors,  assigns,  or 
I^al  representatives,  and  that  if  the  machine  supply  company  should 
fail  to  perform  the  contract  on  its  part,  or  should  fail  to  manufacture 
the  device  and  to  supply  the  demand  therefor,  it  or  its  successors  or 
assigns  would  reassign  the  letters  patent  to  said  Berger. 

The  machine  supply  company  and  its  successors  in  interest  pro- 
ceeded to  manufacture  and  sell  the  patented  device,  accounting  to 
Belter  regularly  and  paying  him  royalties  at  the  rate  specified  in  the 
ctmtract  down  to  January  1,  1905.  In  the  meantime  the  machine  sup- 
ply company  applied  for  letters  patent  upon  the  said  invention,  and 
the  application  is  still  pending,  because  the  Patent  Office  is  unwilling 
to  issue  so  broad  a  patent  as  the  defendant  desires,  and  the  latter  re- 
fuses to  accept  the  limited  patent  which  is  offered.  Since  January  1, 
1905,  the  defendant  has  refused  to  pay  any  further  royalties,  although 
it  continues  to  manufacture  and  sell  the  device  invented  by  Beiger. 
It  justifies  its  refusal  upon  the  following  clause  in  the  contract: 

"It  Is  also  understood  and  aRreed  tiiat  the  royalty  proTl8i(»t  of  this  agree- 
ment shall  be  for  a  period  covered  by  the  life  of  the  original  letters  patatt 
eranted  on  the  afwesald  invention  noless  sotmer  tmnlnated  by  mutnal  ccm- 
sent." 

The  contention  in  this  regard  is  that,  since  the  life  of  the  patent  does 
not  begin  until  the  patent  itself  is  issued,  no  royalties  can  bectxne  pay- 
able until  that  time.  This  construction  is,  as  it  seems  to  us,  forbidden 
by  the  terms  of  the  contract  itself,  as  well  as  by  the  practical  construc- 
tion put  upon  it  by  the  parties  down  to  January  1,  1905. 

The  assig^nment  was  of  an  invention,  not  of  a  patent,  and  it  was  left 
with  the  machine  supply  company  and  its  successors  in  interest  to  ap- 
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ply  for,  and,  if  possible,  obtain,  the  patent.  The  manufacture  and  sale 
of  the  device,  upon  which  the  royalties  depended,  was  not  made  con- 
tingent upon  the  issue  of  a  patent,  but  was  to  begin  within  six  months 
from  the  assignment  of  the  inventions,  whether  a  patent  had  then  been 
obtained  or  not,  and  in  fact  such  manufacture  and  sale  did  begin  and 
has  gone  on  without  a  patent.  The  clause  above  quoted,  construed  in 
the  light  of  the  surrounding  circumstances  and  of  the  other  provisions 
of  the  contract,  clearly  was  intended  to  limit  the  time  beyond  which 
royalties  were  not  to  be  paid,  and  not  the  time  when  the  payment  of 
such  royalties  should  begin;  and  this  was  the  practical  construction 

fiven  to  the  contract  by  the  parties,  which  of  itself  carries  great  weight, 
'he  construction  contended  for  by  the  appellant  would  lead  to  the 
inequitable  result  that  the  defendant  would  continue  to  be  the  owner 
of  Belter's  invention,  would  be  able  to  go  on  manufacturing  and  sell- 
ing the  device  without  paying  any  royalties  therefor,  and,  by  refusing 
to  accept  sudi  a  patent  as  could  be  obtained,  might  continue  this  state 
of  affairs  indefinitely.  Such  a  result  cannot  be  tolerated,  if  the  con- 
tract is  open,  as  we  think  it  is,  to  a  more  equitable  and  reasonable  con- 
struction. 

The  judgment  below,  which  directs  a  reassignment  of  the  invention 
and  an  accounting  for  the  royalties  earned,  but  not  paid,  is  right,  and 
must  be  affirmed,  with  costs.  All  concur. 


(Supreme  Court,  Appellate  DItIsIod,  First  Department.   November  6,  190S.) 

1.  VENDOB  iND  PUBCUASER  (|  129*)— CONTBACTS— TlTLB— BEJBCTION  BY  PUB- 

CHA8EB— GbOUN  D8. 

Generally,  a  pending  action  and  Hs  pendena  filed  ^ustlfles  a  rejection  of 
title  by  the  purchaser,  when  the  complaint  states  a  good  cause  of  Action 
affecting  the  premises  bargained  for. 

[Ed.  Note.— For  other  caacs,  see  Vendor  and  Purchaser,  Cent  Dig.  | 
242;  Dec.  Dig.  I  m*] 

2.  TEHDOB  and  PmOHABEB  (f  128*)— GOIITBAOTB  TOB  ConTETAHCE  Or  RXAL  Es- 

TATB— mmOTIVB  TlTU. 

At  the  time  fixed  for  the  performance  of  «  contract  for  the  purchase  of 
real  estate  from  an  executor,  there  was  on  file  a  Us  pendens  against  the 
premises  and  a  complaint  asking  for  a  sale  In  partition  and  asserting  that 
the  [>ower  of  sale  of  the  executor  had  terminated.  The  complaint  had 
been  tested  on  demurrer,  and  a  judgment  that  a  good  cause  of  action  was 
set  forth  had  been  entered.  The  purchaser  contracted  without  knowl- 
edge of  the  action.  Held,  that  the  necutor  was  not  entitled  to  compel 
specific  performance,  whether  the  pendency  of  the  action  constituted  a 
dooA  on  the  title,  or  whether  the  court  coxrectly  determined  that  the  com- 
plaint stated  a  good  cause  of  action. 

rsd.  Note.— For  other  cases,  see  Vendor  and  Purdiaser,  Oent  Dig.  I 
242;  Dec  Dig.  I  12».*] 

Appeal  from  Judgment  on  Report  of  Referee. 
Action  by  Edward  F.  Murphy,  as  sole  surviving  executor  of  Hugfn 
Smith,  deceased,  gainst  Julius  B.  Fox.  From  a  judgment  for  plain- 
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tiff,  entered  on  the  decision  of  a  referee,  defendant  appeals.  Kevers- 
ed,  and  new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  HOUGHTON,  and  SCOTT.  JJ. 

Edward  M.  Shepard,  for  appellant 
Lucius  H.  B^rs,  for  respondent. 

HOUGHTON,  J.  The  plaintiff's  testator  died  seised  of  several  par- 
cels of  real  property,  and  by  his  will  gave  to  his  executors  power  to 
convey  certain  of  them  upon  the  death  of  his  sister.  That  event  hav- 
ing transpired,  die  plaintiff,  as  sole  surviving  executor,  made  a  con- 
tract for  the  sale  of  one  of  these  parcels  to  the  defendant  When  this 
contract  was  made,  and  at  the  time  fixed  for  passing  title,  there  was 
pending  against  the  plaintiff  and  other  parties  in  interest  an  action  for 
partition  covering  the  parcel  in  controversy,  brought  by  the  executor 
of  one  of  the  owners  of  the  remainder  estate,  and  a  lis  pendens  there- 
in had  been  duly  filed.  The  complaint  in  that  action,  after  setting  forth 
the  will  of  the  testator  and  the  chain  of  title  and  the  interest  of  the 
parties,  aU^;ed  that  no  trust  was  created  by  the  will,  so  as  to  vest  title 
in  the  executors,  and  that  whatever  power  of  sale  existed  in  the  ex- 
ecutors had  been  lost  through  the  election  to  convey  on  the  part  of  the 
residuary  devisees,  evidenced  by  their  actual  conveyances  of  undivided 
portions  before  the  power  had  been  exercised.  Certain  defendants  de- 
murred on  the  ground  that  the  complaint  failed  to  state  a  cause  of  ac- 
tion, and,  on  the  demurrer  being  overruled,  they  appealed  to  this  court, 
which  affirmed  the  judgment.  Van  Norden  Trust  Co.  v,  O'Donohue, 
122  App.  Div.  51, 106  N.  Y.  Supp.  948.  On  that  appeal  this  court  con- 
sidered the  provisions  of  the  will,  and  determined  that  no  trust  vesting 
title  in  the  executors  was  created,  and  also  concluded  that  the  power 
of  sale  vested  in  them  had  terminated  by  the  election  of  the  remamder- 
men  to  convey.  Notwithstanding  the  interlocutory  judgment  overrul- 
ing the  demurrer  to  the  complaint  had  been  entered,  the  plaintiff  did 
not  inform  the  defendant  of  the  pendency  of  the  partition  action  when 
the  contract  of  purchase  was  signed,  and  the  defendant  had  no  actual 
knowledge  of  it  At  the  time  for  closing  title  the  defendant  refused 
to  take,  because  of  tiie  pendenqr  of  the  partition  action  and  the  ex- 
istence of  a  lis  pendens  therein,  whereupon  the  plaintiff  Wught  this  ac- 
tion to  compel. the  defendants  to  specifically  perform. 

We  think  the  learned  referee  was  in  error  in  decreeing  specific  per- 
formance. The  theory  upon  which  he  arrived  at  his  conclusion  was 
that  the  decision  by  this  court  that  the  power  of  sale  had  terminated 
was  unnecessary  to  the  determination  of  the  question  as  to  whether  or 
not  the  complaint  stated  a  good  cause  of  action  in  partition,  and  that 
this  court  was  in  error  in  assuming  that  all  of  the  remaindermen  had 
conveyed,  because  in  fact  only  14  out  of  the  15  owners  had  done  so,  and 
that,  the  power  of  sale  not  having  been  extinguished,  it  survived  the 
partition  action,  and  could  be  exercised,  notwithstanding  its  pendency, 
up  to  the  entry  of  judgment  therein.  It  is  perhaps  proper  in  diis  con- 
nection to  say  that,  although  it  could  have  been  ascertained  from  the 
complaint  in  the  partition  action,  by  checking  off  the  names,  that  only 
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14  out  of  the  15  remaindermen  executed  the  conveyances,  still  upon 
the  argument  and  in  the  briefs  of  both  counsel  it  was  assumed  that 
all  of  the  remaindermen  had  joined  in  conveyances  of  portions  of  their 
undivided  interests,  and  it  was  upon  that  assumption  that  this  court 
made  its  decision. 

When  the  defendant,  not  knowing  and  not  being  informed  of  the 
fact,  entered  into  his  (xmtract,  and  when  he  was  asked  to  complete  his 
purchase,  there  was  on  file  against  the  property  which  he  had  agreed 
to  buy  a  lis  pendens,  together  with  a  complaint,  asking  for  a  sale  of 
the  property  in  partition  and  asserting  that  the  power  of  sale  in  the 
executor  had  terminated,  which  complaint  had  been  tested  upon  de- 
murrer; that  test  resulting  in  a  judgment  determining  that  a  good 
cause  of  action  was  set  forth.  It  is  a  general  rule  that  a  pending  ac- 
tion and  lis  pendens  filed  justify  a  rejection  of  title  by  the  purchaser 
of  land,  when  the  complaint  states  a  good  cause  of  action  affecting  the 
land  bargained  for.  Simon  v.  Vanderveer,  166  N.  Y.  377,  49  N.  E. 
1043,  63  Am.  St.  Rep.  683;  Whalen  V.  Stuart,  123  App.  Div.  446, 
108  N.  Y.  Supp.  355. 

Whether  the  pendency  of  a  partition  action  in  which  a  lis  pendens 
has  been  properly  filed  constitutes  a  cloud  upon  the  title  or  not,  and 
whether  9r  not  the  court  was  correct  in  saying  the  complaint  therein 
stated  a  good  cause  of  action,  specific  performance  should  not  have 
been  decreed  against  the  defendant.  In  an  equitable  action  for  specific 
performance  the  test  is  not  whether  the  title  proffered  can  be  success- 
fully defended  on  litigation.  The  defendant  was  under  no  obligation 
to  buy  a  lawsuit  along  with  his  land.  The  situation  presented  when 
defendant  was  called  upon  to  take  title  was  not  such  that  it  was  in- 
equitable to  compel  him  to  specifically  perform.  Assuming,  as  assert- 
ed by  plaintiff,  that  his  power  to  convey  as  executor  had  not  been  ter- 
minated, and  that,  notwithstanding  the  partition  action,  he  could  exer- 
cise that  power  until  judgment  was  actually  entered,  still,  if  the  de- 
fendant took  title,  he  must  intervene  in  the  partition  action  and  pre- 
vent a  judgment  of  sale,  or  follow  the  judgmert  and  bid  in  his  own 
property.  This  he  was  not  legally  called  upon  to  do,  and  it  was  in- 
equitable for  a  court  of  equity  to  thrust  him  into  such  a  position  against 
his  will. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  aj^llant  to  abide  the  event.  All  amcur. 


(Supmne  Court,  Appellate  Dlvlslcm,  First  Department.  Novranbor  6,  1008.) 
1.  Master  and  Sebvaitt  (i  101*)  —  Place  of  Wobk  —  Appucabiutt  of  Doo- 

TBINE. 

A  tunnel  In  course  of  construction  Is  not  a  phice  of  work,  within  the 
rule  requiring  an  employer  to  provide  a  safe  place  of  work;  the  work 
creating  the  j^ace  Itself. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Dec  Dig.  S  101.*] 
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2.  NsauaBifcs  ^  1*)— "Aotionabtj:  Nsouosncb"— What  Consnruns. 

"Actionable  negligence"  consists  in  a  failure  of  duty,  tbe  omission  of 
aomethlng  wlilcfa  ought  to  have  been  done,  or  the  doing  of  something  whi<4i 
ought  not  to  have  been  done. 

[Bd.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  S  1;  Dea  Dig. 
I  l* 

For  other  deOnltlMis,  see  Words  and  Phrases,  vol.  1.  pp.  148-1^;  toI. 
8,  p.  7668.1 

8.  Negligence  (S  121*)— Acnon  won  Ihjurt— Bubdbh  of  Proof. 

In  a  negligence  action,  the  burden  Is  on  plaintiff  to  point  oat  the  act 
negligently  done  or  omitted. 
[Bd.  Note.— For  other  cases,  see  Negligence  Cent.  Dig.  I  224;  Dea  Dig. 

4  Masteb  and  Sxevast  (I  278*)  — •  NEauoBNOB  OF  FOBXUAN  —  BiTBor  OF  His 

Death. 

In  an  action  for  death  of  an  employe  caused  by  bis  foreman's  negligence, 
it  1b  no  defense  that  the  foreman  lost  his  life  in  the  accident. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servaift,  Dec.  Dig.  i  278.*] 
6^  Masteb  and  Servant  (S  287*)  —  Death  of  EuplotB  —  Tunnel  Cave-In— 

NBQLIQENCS— JUBT  QUESTION. 

Under  tbe  evidence  in  an  action  for  the  death  of  an  employe  in  the 
construction  of  a  tunnel,  caused  by  a  cave-In,  held  a  Jury  question  whether 
the  foreman  was  negligent  in  ordering  his  men  Into  the  tunnel  when  he  did. 

[E>].  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  1000 ; 
Dec.  Dig.  S  287.*] 

fl.  Tbial  (§  139*)— Pbovince  of  Jubt. 

Where  reasonable  men  may  differ  as  to  the  proper  conclusion  to  be 
drawn  from  facts  shown,  that  conclusion  is  for  the  Jury  and  not  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  SS  832,  333 :  Dec.  Dig. 
1  139.*] 

7.  Masteb  and  Servant  (t  279*)— Death  of  Emflot£— Nequqencb— Bvidenoe 

—Sufficiency. 

In  an  action  for  the  death  of  an  employe  In  the  constniction  of  a  tun- 
nel, caused  by  a  cave-In,  a  verdict  for  plaintiff  on  the  theory  that  the  fore- 
man was  negligent  In  ordering  his  men  Into  the  tunnel  when  he  did  held 
not  against  the  evldoice. 

[Bd.  Note.— For  other  cases,  see  Master  and  Servant  Cent  Dig.  1  078; 
Dec.  Dig.  I  27».*]  •  . 

Ingraham,  dtssoitlnfr 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Florentina  Toppi,  administratrix  of  Louis  Toppi,  against 
John  B.  McDonald.  From  a  judgment  for  plaintiff,  and  from  an  or- 
der denying  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Nicoll,  Anable  &  Lindsay  (Pratt  A.  Brown,  of  counsel),  for  ap- 
pellant. 

Thomas  J.  O'Neill,  for  respondent. 

CLARKE,  J.  The  defendant  was  engaged  in  constructing  a  tunnel 
from  Ft.  George  southerly  as  a  part  of  the  rapid  transit  subway  in  the 
city  of  New  York.  The  tunnel  was  being  driven  through  rock  known 
as  "Manhattan  schist."   The  rock  was  of  such  a  character  as  to  re- 
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quire  support  of  the  roof  of  the  tunnel.  The  method  of  excavation 
was  by  tiie  use  of  steam  drills  and  blasting  with  dynamite.  When  a 
sufficient  space  had  been  cleared,  long,  heavy  beams,  called  "waif 
plates,"  were  placed,  one  upon  each  side  of  the  excavation,  upon  which, 
as  foundations,  segmental  arches  of  heavy  beams  were  erected  about 
three  to  four  feet  apart.  Thti  roof  being  so  supported,  the  under  half 
of  the  tunnel,  until  this  time  called  the  "bench,"  was  then  excavated, 
heavy  posts  being  placed  under  the  wall  plates,  as  the  rock  was  re- 
moved, to  support  Uiem  and- the  segmental  arches  above.  As  the  seg- 
mental arches  could  not  be  placed  until  the  wall  plates  were  in  posi- 
tion, and  as  these  could  not  be  introduced  until  the  rock  was  excavated, 
it  is  apparent  that  as  the  tunnel  was  driven  south  there  was  always  a 
space  where  the  segmental  arches  were  not  placed,  which  included  the 
heading  proper,  where  the  forward  work  was  in  process  of  accom- 
plishment, and  a  space  behind  it,  where  the  tunnel  was  being  enlarged 
sufficiently  to  put  in  the  wall  plates  and  upon  them  the  segmental 
arches.  At  this  place  the  roof  was  supported  by  what  were  called 
"plumb  posts,"  consisting  of  heavy  timbers  resting  upon  the  rocky 
floor  and  against  the  roof,  wedged  up  so  as  be  t^ht  and  placed  ac- 
cording to  the  judgment  of  those  in  diarge  of  the  work. 

On  October  24,  1903,  the  heading  or  working  end  of  the  tunnel  was 
in  this  condition:  A  crack  had  been  discovered  in  the  roof,  beyond 
which  and  to  the  south  three  segmental  arches  had  been  placed.  At 
about  30  feet  south  from  the  crack  alluded  to,  another  crack  had  been 
discovered.  At  or  about  this  crack  two  large  plumb  posts  had  been 
placed,  and  beyond  and  around  a  large  number  of  other  posts  were  in 
position,  protecting  the  roof  above  the  heading  proper.  The  imme- 
diate work  at  the  locus  in  quo. was  the  blasting  out  of  the  bench  on 
both  sides  of  the  tunnel  to  permit  the  extension  of  the  wall  plate  beams, 
upon  which  could  be  erected  the  segmental  arches.  There  had  been 
drilled  from  21  to  24  holes,  about  8  feet  in  depth,  each  containing 
about  three-quarters  of  a  pound  of  explosive.  These  holes  were  to  be 
fired  in  three  blasts,  about  8  holes  in  each  blast.  Sullivan  was  in 
charge  of  the  workmen,  consisting  of  about  24  men  at  the  time  in 
question.  Everything  being  in  readiness,  the  men  were  ordered  back 
in  the  tunnel  and  retreated  about  300  feet,  and  the  first  blast  was  fired. 
After  the  blast  Sullivan,  with  three  of  the  drill  runners,  went  back  to 
connect  the  holes  witii  the  electric  wire  for  the  second  blast.  It  was 
discovered  that  the  bench  was  covered  with  rock  and  debris  from  the 
blast,  and  that  the  two  props  or  plumb  posts  which  had  been  put  up  in 
the  vicinity  of  the  southerly  crack,  heretofore  alluded  to,  were  down, 
presumptively  blown  down  by  the  blast.  Sullivan  made  an  inspection 
and  sotmded  the  rock  with  a  steel  bar.  It  was  in  evidence  that  if  the 
rock  was  solid  it  gave  a  clear  sound,  but  if  disintegrated  what  was 
described  as  a  punky  sotmd,  and  that  the  method  of  testing  with  the 
steel  bar  was  the  one  commonly  in  use  and  the  proper  way  of  making 
such  inspection.  These  men  again  retired  and  the  second  blast  was 
fired,  and  again  they  returned  to  connect  the  holes  for  the  last  blast. 
There  is  no  evidence  of  any  sounding  of  the  wall  or  roof  at  this  time. 
Again  they  retired,  and  the  third  blast  was  fired.  There  was  quite 
a  little  smoke  from  the  burning  powder,  and  they  waited  for  about  10 
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or  15  minutes ;  the  gang  being  about  26  or  30  feet  further  out  in  tfie 
tunnel  than  Sullivan  and  his  immediate  companions.  Sullivan  said, 
"Come  on,  it  is  clear  enough  now,"  to  Reynolds,  Conners,  McCormick, 
and  the  electrician.  There  was  no  light  at  that  time,  except  a  gasoline 
torch  and  a  miner's  lamp.  The  electric  lights  had  been  taken  down  for 
the  purpose  of  permitting  the  blasts  to  be  fired.  Sullivan  led  the  way. 
He  had  the  torch.  They  started  to  get  the  wires  in  shape  to  get  light. 
The  electrician  was  putting  up  his  wires.  Sullivan  stood  in  ^e  center 
of  the  bench  with  the  miner's  torch  in  his. hand.  The  bench  was  piled 
up  with  small  broken  stone  from  the  shot  from  both  sides  meeting  in 
the  center  and  spreading  out.  If  was  from  6  to  7  feet  from  the  bench 
to  the  roof  of  the  tunnel.  Toppi,  the  deceased,  was  acting  as  helper 
for  one  of  the  drill  runners,  named  Conners,  upon  that  night.  Just  a 
few  minutes  before  the  cave-in  he  was  seen  to  hang  the  lantern  up  on 
the  rock  by  the  timber.  He  was  watching  the  electrician  trying  to 
get  his  wires  over  the  s^^ental  arch  timber.  This  was  directly  under 
^e  last  of  the  s^mental  arches.  There  was  a  nail  in  the  segmental 
timber  cap,  and  the  electrician  \ras  endeavoring  to  throw  his  wire  over 
that  naiL  McCormick  testified: 

"Everybody  wanted  light  I  was  watching  htm,  becaTiBe  I  had  my  daster  on 
the  east  side  down  by  the  drill,  ready  to  drill  as  soon  as  I  could  get  light" 

While  this  was  going  on,  the  men  busily  engaged  in  attempting  to 
string  the  wires,  so  as  to  get  light  enough,  an  enormous  piece  of  rock 
from  the  roof,  30  feet  long,  some  8  feet  in  depth,  weighing  about  120 
tons,  fell,  and  in  its  fall  carried  forward  and  down  towards  the  south 
the  Uiree  last  segmental  arches.  The  foreman,  Sullivan,  and  Toppi,  the 
administratrix's  decedent,  were  killed  by  this  falL  The  plaintiff  hav- 
ing had  a  verdict,  the  defendant  appeals  from  the  judgment  entered 
thereon  and  from  the  order  denying  its  motion  for  a  new  trial. 

Many  of  the  questions  argued  we  do  not  consider  presented  by  the 
record.  The  case  was  submitted  to  the  jury  upon  the  theory  that  Sul- 
livan, the  foreman,  was  the  alter  ego  of  the  defendant,  or  a  superin- 
tendent engaged  in  acts  of  superintendency,  for  whose  negligence,  if 
such  there  was,  the  defendant  was  liable.  We  find  this  submission  up- 
on this  theory  to  have  been  acquiesced  in  by  the  defendant,  and  con- 
fine our  examination  of  the  case  to  the  consideration  of  the  question 
whether,  upon  the  theory  presented,  the  evidence  sustains  the  veniict. 

The  question  of  the  obligation  of  a  master  to  provide  a  safe  place  for 
his  workmen  to  do  their  work,  in  the  ordinary  acceptance  of  the  terms, 
is  not  involved,  because  it  has  been  frequently  held  that  where  the 
workmen  are  engaged  in  making  the  very  place  in  which  they  work  the 
rule  does  not  apply.  A  tunnel  through  the  rocks,  blasted  by  dynamite, 
is  obviously  not  a  place  provided  by  the  employer  in  which  his  laborers 
shall  work;  but  the  work  in  which  they  are  employed  creates  the  place 


The  negligence  alleged  is  not  replacing  the  plumb  posts  after  they 
had  been  discovered  to  have  been  blown  down  by  the  first  blast,  or  the 
ordering  of  the  men  in  to  the  work  before  the  roof  had  been  inspected 
and  determined  to  be  safe.  I  think  the  weight  of  evidence  leads  to  the 
conclusion  that  no  order  had  been  given  to  the  men  generally  to  go  to 
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work;  that  Sullivan's  statement  to  his  drill  drivers  and  their  helpers 
and  the  electrician  to  "come  on,  the  place  is  clear  now/'  was  for  the 
purpose  of  getting  the  electric  light  going,  without  which  nothing 
could  be  done  either  by  way  of  work  or  inspection.  Actionable  negli- 
gence consists  of  a  failure  of  duty,  the  omission  of  something  which 
ought  to  have  been  done,  or  the  doing  of  something  which  ought  not 
to  have  been  done,  and  the  burden  is  laid  upon  the  plaintiff  of  pointing 
out  the  particular  thing  so  omitted  or  done.  Here  was  a  place  known 
to  be  dangerous.  The  cracks  in  the  roof  had  been  discovered,  and 
posts  had  been  placed  to  support  them.  It  was  knovra  that  those  posts 
had  been  blown  down,  and  there  had  been  no  inspection  or  opportunity 
to  inspect  after  the  last  blast.  If  Toppi  was  Conners'  helper,  as  Mc- 
Cormick  swears  he  was,  and  went  forward  and  was  engaged  with  him 
and  the  other  drill  drivers  when  they  and  the  electrician  advanced  in 
response  to  Sullivan's  statement,  "Come  on,  it  is  all  clear  now,"  it  is 
obvious  that  he  was  at  work  under  the  direct  orders  of  his  superior, 
given  to  the  [»rticular  group  of  workmen  of  which  he  was  a  member. 

The  question  is,  was  it  negligent,  under  the  circumstances  disclosed, 
where  a  tunnel  was  in  such  faulty,  dangerous,  and  treacherous  rock  as 
to  have  required  plumb  posts  to  be  erected  at  the  particular  place  to 
hold  up  the  roof,  after  the  explosion  of  three  blasts,  each  including 
eight  holes,  loaded  with  three-quarters  of  a  pound  of  dynamite  each, 
which  had  covered  the  bench  with  debris  to  the  height  of  six  or  seven 
feet,  and  the  first  one  of  which  had  knocked  down  the  plumb  posts, 
to  lead  and  order  the  men  in,  so  soon  after  the  explosion,  the  tun- 
nel full  of  smoke,  even  if  we  assume  the  sole  purpose  was  for  the  work 
of  getting  the  lights  in  condition  to  make  an  inspection,  and  so  far  that, 
when  the  rock  fell  at  the  precise  place  where  it  had  been  propped  and 
where  the  props  had  been  blown  out,  the  men  were  caught,  crushed,  and 
killed  thereby.  It  is  no  answer  to  say  that  Sullivan  lost  his  own  life. 
Many  a  man  meets  with  an  accident  due  to  his  own  negligence.  It 
seems  to  me  that  a  question  of  fact,  and  not  of  law,  was  presented.  Be- 
ing a  question  of  fact,  it  was  for  the  determination  of  the  jury.  Where 
reasonable  men  may  differ  as  to  the  proper  conclusion  to  be  drawn 
from  the  facts  shown,  that  conclusion  is  for  the  jury,  and  not  the  court. 
This  court  cannot  say  upon  this  record  that  the  verdict  was  against 
the  evidence,  or  against  the  weight  thereof. 

Therefore  the  judgment  should  be  affirmed,  with  costs  to  the  re- 
spondent. All  concur,  except  INGRAHAM,  J.,  who  dissents. 

INGRAHAM,  J.  (dissenting).  Assuming  that  Sullivan  was  a  su- 
perintendent for  whose  negligence  the  defendant  was  liable,  the  evi- 
dence does  not  disclose  that  he  was  negligent.  It  is  recognized  in  the 
prevailing  opinion  that  "the  burden  is  laid  upon  the  plaintiff  of  point- 
ing out  &e  particular  thing  so  omitted  or  done."  The  men  were  at 
work  in  a  place  made  dangerous  by  the  necessities  of  the  work  in  which 
they  were  engaged,  and  after  the  blasts  it  was  necessary  that  some  of 
the  employes  should  go  into  the  heading  to  prepare  for  the  excavation. 
The  first  thing  it  was  necessary  to  do  was  to  prepare  lights  to  make  the 
necessary  examination  to  protect  the  men  who  were  to  continue  the 
work,  and  it  was  this  duty  in  which  Sullivan  was  engaged  at  the  time 
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of  the  accident.  The  roof  could  not  be  protected  until  the  men  went 
into  the  heading  to  do  the  work  necessary  for  that  purpose.  Sulli^-an 
himself  led  the  men,  and  was  engaged  in  stringing  the  lights  when  the 
rock  fell.  It  is  not  contended  that  Sullivan  could  have  done  this  work 
alone.  He  went  in  with  the  men  who  were  engaged  in  stringing  the 
lights,  which  were  necessary  before  any  work  either  of  investigatiai 
or  protection  could  be  done ;  and  it  is  neither  suggested  in  the  prevail- 
ing opinion  nor  by  counsel  for  the  platntiJf  how  the  work  could  htn 
been  done  in  any  way,  except  that  adopted  by  Sullivan,  wfaidi  would 
have  avoided  the  accident.  Sullivan,  the  superintendent,  led  the  men 
engaged  in  the  work  into  this  dangerous  place,  and  so  far  as  this  record 
discloses  he  acted  with  the  utmost  prudence.  There  was  nothing  to 
suggest  that  his  waiting  until  the  smoke  was  blown  away  was  calle,-: 
for  by  the  situation  as  it  was  known  to  exist,  and  the  presence  of  the 
smoke  had  nothing  to  do  with  the  accident.  He  did  not  order  the  men 
to  return  to  work,  nor  did  he  expressly  order  tfiis  deceased  to  acam- 
pany  him.  What  he  did  was  to  order  those  engaged  in  the  prdiminarr 
work  necessary  to  make  the  place  safe  for  the  prosecution  of  fte  wtjric 
to  accompany  him  into  the  tunnel  to  perform  that  duty,  and  while  en- 
gaged in  the  performance  of  that  duty  the  accident  happened  that  re- 
sulted in  the  death  of  both  Sullivan  and  the  plaintiff's  intestate 
I  therefore  dissent  from  the  affirmance  of  this  judgment. 


(Supreme  Court,  Appellate  Dlviston,  First  Department   Norember  8,  19Q6.) 

Parties  (8  40*)— Intervention— Right  to  Intervene. 

On  a  showing  that  there  can  be  no  final  accounting  by  execators  nntn 
the  termination  of  an  action  on  behalf  of  testator  against  HorrtTlng  part- 
ners of  a  firm  In  which  testator  and  one  of  the  executors  wne  putnrn 
and  that  nothing  sutwtantlal  has  been  done  In  the  action,  thou^  It  ta» 
been  at  laeus  for  four  years,  one  Interested  In  the  estate  should  be  per 
mltted  to  intnrvene  In  fh.e  action  as  a  def  ei^ant  to  protect  her  uttUuate  in- 
terests, tfaou^  theoretically  the  executors  r^reeent  ha  Interests  and  she 
la  not  a  necessary  party. 
[Ed.  Note.— For  other  cases,  see  Parties,  Dec.  Dls.  I 

Appeal  from  Special  Term. 

Action  by  Baldwin  Schlesinger  against  Phil  Bear  and  another. 
From  an  order  denying  Amelia  Schlesinger's  motion  to  intenrenCf  she 
appeals.  Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON', 
CLARKE,  and  SCOTT,  JJ, 

Alexander  S.  Bacon,  for  appellant. 

Charles  Straus  (Eugene  D.  Boyer,  of  counsel),  for  respondent 
Baldwin  Schlesinger. 
Marcel  Levy,  for  respondent  Bear. 

PER  CURIAM.  Appellant's  grandfather,  Abraham  Schlesii^r. 
died  leaving  a  last  will  and  testament,  which  was  admitted  to  probate 

•Fi»  oUi«r  cam  aM nm*  topic  ft  |  mncBBS In  Dae.  A  Am.  t>i9fL.tKtt»WM,1tBtt'tWtmwm 
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in  January,  1898.  Plaintiff  Baldwin  Schlesinger  and  defendant  I^eo 
Schlesinger  qualified  as  executors  in  January,  1898.  Six  years  there- 
after, in  February,  1904,  no  steps  having  been  taken  for  an  account- 
ing, the  appellant  petitioned  the  Surrogate's  Court  to  require  the  ex- 
ecutors to  file  an  inventory.  An  inventory  was  filed  <mi  or  about  May 
3,  1904,  verified  by  Baldwin  Schlesinger  x>nly.  Thereupon  appellant 
petitioned  for  a  further  inventorv  and  to  require  the  defendant  Leo 
Schlesinger  to  verify  it.  An  order  was  granted  on  such  petition  on 
June  15,  1904.  On  the  same  day  an  order  was  entered  on  appellant's 
petition  for  a  final  accounting,  and  an  account  was  filed  on  or  about 
August  23,  1904.  This  was  not  a  final  accounting,  as  it  set  up  that  one 
Phil  Bear  claimed  to  be  entitled  to  one-half  interest  in  the  business 
of  Leo  Schlesinger  &  Co.  at  the  time  of  the  testator's  death,  and  claim- 
ed tiiat  the  testator  owned  but  one-four.th  of  the  assets  of  said  busi- 
ness, "and  that  on  or  about  the  9th  day  of  June,  1904,  an  action  was  in- 
stituted in  the  New  York  Supreme  Court  for  the  county  of  New  York 
on  behalf  of  said  decedent,  against  Leo  Schlesinger  as  surviving  part- 
ner of  said  firm  of  Leo  Schlesinger  &  Co.,  and  against  said  Phil  Bear, 
which  is  now  pending  and  undetermined,  and  the  issues  of  which 
will  probably  not  be^  determine  before  the  fall  of  this  year" ;  and 
said  accounting  set  up,  further,  that  no  final  accounting  could  be  had 
until  after  the  determination  of  said  action.  The  moving  papers  fur- 
ther set  up  that  tiiis  action  of  Schlesinger  v.  Schlesinger  and  Bear  had 
been  at  issue  nearly  four  years  and  nothing  substantial  had,  been  done, 
and  prayed  for  an  ordw  permitting  the  appellant  to  intervene  as  a 
party  defendant,  which  order  having  been  denied,  this  appeal  is  taken. 

We  are  of  the  opinion,  upon  these  papers,  that  a  situation  is  present- 
ed which  authorized  the  court,  upon  her  application,  to  permit  the 
appellant  to  intervene  as  a  defendant.  While  theoretically  the  ex- 
ecutors represent  her  interests,  and  so  she  is  not  a  necessary  party  to 
this  action,  she  should  be  given  a  standing  in  court,  with  the  opportuni- 
ty to  protect  her  ultimate  interest. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs. 


(Supreme  Coart,  Appellate  Dlvfalon,  First  Z>epartmeQt   November  6,  190S.) 

I.  Btzdeuce  (8  315*)— HEAsaAT— Aduis&ibilitt. 

Testimony  by  a  vendor  as  to  the  quantity  of  goods  sold,  he  testifying 
from  what  he  was  told  by  hla  salesman  and  having  no  personal  knowl- 
edge thereof,  was  hearsay,  and  inadmissible. 

[Ed.  Not&— For  ottier  cases,  see  Erldenc^  Cent.  Dig.  f  117»;  Dec  Dig. 
I  airs.*] 

Z  Sales  (f  3^*>— Aonon  foe  Pubohasb  Pbiok—Evidbnce— SuFnoiENCT. 

In  an  action  for  the  price  of  goods  claimed  to  have  been  ordered  by  de- 
fendants and  delivered  to  a  third  party,  evidence  held  Insofflclent  to  show 
that  the  order  covered  the  goods  sued  for. 
[Ed.  Note.— For  other  oases,  see  Sales,  Dec  "DUS.  |  SS8.«] 
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8.  T&IAX  (S  165*)— DlSMISSAI^TniB— DIBHI88AL  ArrBB  Vebdiot. 

Where  the  trial  Judge  erroDeonaly  snbmitted  the  case  to  the  Jury,  instesd 
of  directing  a  verdict  for  defendant,  and  the  Jury  found  for  plaintiff,  the 
Judge  could  not  thereafter  dismiss  the  complaint  on  the  merits,  but  ooold 
only  set  the  verdict  aside  and  order  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec.  Dig.  1 165.*] 

Appeal  from  Appellate  Term. 

Action  by  I/mis  Brown  and  another  against  Fannie  Grossman  and 
another.  From  a  judgment  of  the  Appellate  Term  (108  N.  Y.  Supp. 
663),  reversing  an  order  and  judgment  of  the  City  Court  setting  aside 
a  verdict  for  plaintiffs  and  dismissing  the  complaint  on  the  merits,  de- 
fendants, by  permission,  appealed.  Judgment  of  Appellate  Term  re- 
versed, and  judgment  of  City  Court  modified,  by  granting  a  new  trial. 

See,  also,  109  N.  Y.  Supp.  670. 

Argued  before  PATTERSON,  P.  T.,  and  McIAUGHLIN, 
LAUGHUN,  HOUGHTON,  and  SCOTT.  JJ. 

Harvey  C.  Price,  for  appellants. 

I.  Gainsberg,  for  respondents. 

McLaughlin,  J.  This  action  was  brought  in  the  City  Court  to 
recover  a  balance  alleged  to  be  due  for  goods  fiold  and  delivered.  The 
plaintiffs  had  a  verdict  for  the  full  amount  claimed,  which  the  trial 
judge  set  aside  and  dismissed  the  complaint  on  the  merits.  The  plain- 
tiffs thereupon  appealed  to  the  Appellate  Term,  which  reversed  the 
order  and  judgment  of  the  City  Court  and  reinstated  the  verdict.  The 
defendants,  by  permission,  then  appealed  to  this  court.  The  answer 
put  in  issue  the  material  auctions  of  the  complaint. 

The  plaintiffs'  contention  was  that  the  goods  for  which  the  balance 
was  sought  to  be  recovered  were  ordered  by  the  defendants  and  by 
their  direction  delivered  to  a  third  party.  The  evidence  to  establish 
this  fact  consisted  mainly  in  a  written  order,  concededly  made  by  the 
defendants,  which  reads  as  follows: 


"Messrs.  Brown  and  Tauh— Dear  Sirs:  Kindly  deliver  to  Frelrlch  &  Sant- 
man  the  goods  th^  ordered  on  our  account,  and  oblige^ 


On  the  day  this  order  was  written  one  case  of  goods  was  delivered 
by  the  plaintiffs  to  Freirtch  &  Santman,  and  the  question  presented 
is  whether  this  order  covered  other  goods  which  were  delivered  be- 
tween that  date  and  February  13th  following.  If  it  did  not,  then  the 
plaintiffs  were  not  entitled  to  recover,  because  no  claim  is  made  that 
the  first  case  of  goods  delivered  was  not  paid  for. 

There  is  absolutely  no  evidence  in  the  case  which  would  justify  a 
finding  that  any  goods  were  delivered  to  Freirich  &  Santman  by  direc- 
tion of  the  defendants,  except  one  case  which  was  ordered  on  the 
7th  of  Januai7,  the  date  of  the  order  above  quoted.  The  witness  Sara- 
sohn,  plaintiff'  salesman,  testified  that  Freirich  &  Santman,  on  the  7th 
of  January,  1907,  gave  him  an  order  for  one  case  of  goods ;  that  he 
took  it,  before  delivering  the  goods,  to  Brown,  one  of  the  plaintiffs, 
who  said  he  did  not  care  to  sell  Freirich  &  Santman,  and  thereupon 
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the  salesman  went  back  to  Santman  and  told  him  what  Brown  had 
said.  Freirich  &  Santman  occupied  offices  with  the  defendants,  who, 
on  being  informed  that  plaintiffs  wanted  them  to  guarantee  the  ac- 
coimt,  gave  to  the  salesman  the  order  above  quoted,  and  one  case  of 
goods  was  thereafter  delivered  on  that  day.  Sarasohn  further  testi-< 
fiedf  on  cross-examination,  that  the  order  that  Freirich  &  Santman 
gave  him  on  the  7th  of  January  was  for  one  case,  and  he  was  then 
told  "to  send  one  case,  and  then  he  would  let  me  know  when  again" ; 
that  he  "had  not  a  certain  order  then" — that  is,  when  he  first  talked 
with  one  of  the  plaintiffs — but  later  in  the  day,  when  he  went  back  to 
Freirich  &  Santman,  he  got  a  specific  order,  which  was  "to  send  one 
case  and  he'  would  let  us  know  for  the  balance." 

Brown,  one  of  the  plaintiffs,  testified  that  the  order  was  for  from 
three  to  five  cases,  but  only  one  case  was  delivered  on  the  7th  of  Janu- 
ary; that  all  he  knew  about  the  order  was  what  Sarasohn  had  told 
him.  The  testimony  of  this  witness  was  stricken  out  as  hearsay,  and 
properly  so.  All  Brown  knew  about  the  transaction  is  what  Sara- 
sohn told  him,  and  his  testimony  clearly  shows,  taken  in  connection 
with  the  written  order,  that  all  the  defendants  obligated  themselves 
to  do  was  to  pay  for  what  goods  had  then  been  ordered.  These  goods 
had  been  paid  for  when  the  action  was  brought.  There  was,  therefore, 
no  evidence  to  sustain  the  verdict  of  the  jury,  and  for  that  reason  the 
trial  judge  properly  set  it  aside.  He  should,  at  the  close  of  plaintiffs' 
case,  have  granted  defendants'  motion  and  dismissed  the  complaint, 
and  at  the  close  of  the  trial  should  have  granted  defendants'  motion 
and  directed  a  verdict  in  their  favor.  He,  however,  denied  both  mo- 
tions and  sent  the  case  to  the  jury.  When  the  motion  was  made  to 
dismiss  the  complaint,  or  for  the  direction  of  a  verdict,  he  could,  pend- 
ing the  decision  of  such  motion,  submit  any  question  of  fact  raised  by 
the  pleadings  to  the  jury,  or  require  it  to  assess  the  damages,  and  then, 
after  it  had  rendered  a  special  verdict  upon  such  submission,  or  as- 
sessed the  damages,  he  could  pass  upon  the  motion,  either  to  dismiss 
the  complaint  or  direct  such  general  verdict  as  either  party  was  en- 
titled to.  Section  1187,  Code  of  Civil  Procedure.  Hiis  he  did  not  do. 
^  He  denied  the  motions,  holding,  as  we  think  erroneously,  that  there 
*  were  questions  of  fact  to  be  submitted  to  the  jury ;  and,  it  having  found 
for  the  plaintiffs,  all  he  could  do  was  to  set  the  verdict  aside  and  order 
a  new  trial.    He  could  not  dismiss  the  complaint  on  the  merits. 

It  follows  that  the  determination  of  the  Appellate  Term  should  be  . 
reversed,  and  the  judgment  of  the  City  Court  modified,  by  granting  a 
new  trial,  with  costs  to  the  defendants  in  this  court  and  in  the  Ap- 
pellate Term.  All  concur. 
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SOGltiT^ft  ANONYMS  DE8  OLACKS  NATI0NALE8  BEXiOEB  ▼.  KAHN. 
(Snpreme  Court,  AK>^late  Dtvlsion,  Flnt  Department  November  6,  190&) 

DiscovEBT  (S  88*)— IntiPECnoN  or  Books  and  Pa.pbb8. 

Plaintiff  In  an  action  to  recover  for  goods  sold,  being  required  to  affirm- 
atively show  that  E.,  through  whom  they  were  sold,  was  agent  of  defend- 
ant, having  brought  himself  within  the  provisions  of  Code  Civ.  Proc 
SS  803-809,  and  Gen.  Rules  of  Practice,  rules  14-16,  is  properly  granted  an 
order  for  inspection  of  books,  papers,  and  documents  claimed  to  contain 
evidence  of  the  agency,  which,  however,  should  not  Include  copies  of  let- 
ters sent  by  defendant  to  others  respecting  his  business  relations  with  E. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent.  Dig.  {  114 ;  Dec:  Dig. 
«88.*] 

Appeal  from  Special  Term. 

Action  by  the  Societe  Anonyme  des  Glaces  Nationales  Beiges 
against  Jacques  Kahn.  From  an  order  granting  a  discovery  and  in- 
spection of  certain  papers,  letters,  and  dociunents  in  the  possession  of 
defendant,  he  appeals.   Modified  and  afHrmed. 

See,  also,  126  App.  Div.  834,  110  N,  Y.  Supp.  980. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON. 
CLARKE,  and  SCOTT,  JJ. 

Louis  Marshall  (Adam  K.  Strickler,  of  counsel),  for  appellant 
Rounds  &  Schurman  (Karl  Hansmann,  of  counsel),  for  respondent. 

PER  CURIAM.  The  action  is  to  recover  for  goods  sold  and  de- 
livered. The  plaintiff's  claim  is  that  one  Rochez  Vander  Elst  was  the 
agent  of  the  defendant,  through  whom  the  sales  were  made.  To  sus- 
tain the  plaintiff's  case,  it  must  establish  affirmatively  that  said  Vander 
Elst  was  the  agent  of  the  defendant.  The  books,  papers,  and  docu- 
ments of  which  it  desires  a  discovery  and  inspection  it  is  claimed  con- 
tain such  evidence.  Plaintiff  has  brought  itself  within  the  provisions 
of  sections  803-809  of  the  Code  of  Civil  Procedure  and  rules  14-16 
of  the  General  Rules  of  Practice. 

We  think,  however,  that  the  order  should  be  modified  by  striking 
therefrom  the  following  clause:  "All  letter  press  or  other  copies  of 
letters  and  cables  sent  by  the  defendant  to  Lazard  Freres  at  Paris, 
and  other  bankers  in  Europe,  respecting  the  defendant's  business  rela- 
tions with  said  Rochez  Vander  Elst  during  the  same  period,  now  in 
the  defendant's  possession  or  under  his  control" — and,  as  so  modi- 
fied, affirmed,  without  costs. 


(Supreme  Court,  Appellate  Division,  First  Department   November  9,  190Sl) 

1.  Barkruptct  a  169*)— Pbetebences— Skt-Offs. 

Under  Bankr.  Act  .Tuly  1,  1898,  c.  641,  |  60,  sabd.  "c,"  80  Stat.  562  (U. 
S.  Comp.  St  1901,  p.  3446),  providing  that  If,  after  receiving  a  preference, 
a  creditor  In  good  faith  gives  the  debtor  further  credit  without  security 
for  property  becoming  a  part  of  debtor's  estate,  the  amount  of  such  credit 
remaining  unpaid  on  the  adjudication  of  bankruptcy  may  be  set  off  against 
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the  pr^ra-ences  otherwise  recoverable  from  the  creditor  under  subOlTlBion 
"b."  credits  extended  to  one  thereafter  becoming  a  bankrupt  may  be  set 
off  against  antecedent  preferential  payments  only. 
[Ed.  Note^For  other  cues,  see  Bankmptcy,  Dec.  Dig.  1 169.*] 

2.  FlAADIRO  ({  142*>-SET-On'  AND  COtTNTEBOUIH— SumCIENCT. 

Under  Code  Civ.  Proc.  |  SOT,  providing  that,  unless  a  d^ense  or  counter- 
claim la  interposed  as  an  onsvrer  to  an  entire  complaint,  it  must  distinct- 
ly refer  to  the  cause  of  action  which  It  la  Intended  to  answer,  where  no 
such  statement  is  made  plalntltC  can,  and  the  court  must,  assume  that  the 
new  matter  Is  pleaded  as  a  complete  defense,  and.  If  donurred  to;  it  must 
be  treated  as  such. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Dec.  Dig.  1 142.*] 

Appeal  from  Trial  Term. 

Action  by  Anderson  Price,  as  trustee  in  bankruptcy  of  the  Johnson 
Coflfee  Company,  against  the  Derbyshire  Coffee  Company.  From  an 
interlocutory  judgment  overruling  a  demurrer  to  offsets  and  counter- 
claims, plaintiff  appeals.  Reversed,  and  demurrer  sustained,  with 
leave. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Charles  L.  Craig,  for  appellant. 
Merritt  £.  Haviland,  for  respondent. 

SCOTT,  J.  The  plaintiff  appeals  from  an  order  overruling  his  de- 
murrer to.  certain  set-offs  and  counterclaims  embraced  in  the  answer, 
and  from  die  interlocutory  judgment  entered  upon  such  order. 

The  action  is  by  a  trustee  in  bankruptcy,  who  seeks  to  recover,  un- 
der section  60  of  the  bankruptcy  act  (Act  July  1, 1898,  c.  541,  30  Stat. 
562  [U.  S.  Comp.  St.  1901,  p.  3445]),  certain  preferential  payments 
made  by  the  bankrupt  within  four  months  of  its  bankruptcy.  The  de- 
fendant counterclaims  for  and  seeks  to  set  off,  as  against  any  sum 
which  the  plaintiff  may  be  entitled  to  recover,  two  sums  representing 
credits  extended  to  the  bankrupt  after  some,  but  not  all  of  the  prefer- 
ential payments  had  been  made.  Subdivision  "a"  of  section  60  of  the 
bankruptcy  law  defines  preferential  payments,  and  subdivision  "b" 
authorizes  the  trustee  to  recover  the  amount  of  such  preferences  from 
any  person  who  may  have  been  so  preferred.  Subdivision  "c"  pro- 
vides as  follows : 

"If  a  creditor  has  been  preferred  and  afterwards  in  good  faith  gives  the 
debtor  further  credit  without  security  of  any  kind,  for  property  which  be- 
comes a  part  of  the  debtor's  estates,  the  amount  of  such  new  credit  remaining 
unpaid  at  the  time  of  the  adjudication  In  bankruptcy  may  be  set  ott  against 
the  amount  which  would  otherwise  be  recoverable  from  him." 

The  complaint  stated  thirteen  causes  of  action,  each  being  predicated 
upon  the  payment  by  the  bankrupt  of  a  promissory  note  made  in  favor 
of  the  defendant.  These  payments  are  alleged  to  have  been  made  at 
various  dates  between  January  2,  and  April  20,  1906.  The  set-offs 
claimed  in  the  answer  are  for  merchandise  alleged  to  have  been  sold  by 
defendant  to  the  bankrupt  upon  credit,  on  February  20,  and  March  9, 
1906.   We  think  that  the  fair  and  obvious  construction  of  subdivision 
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"c"  of  section  60  of  the  bankruptcy  act  is  that  further  credits  extended 
to  a  person  who  thereafter  becomes  a  bankrupt  may  be  set  off  only 
against  antecedent  preferential  payments,  and  not  against  such  as  may 
have  been  made  after  the  extension  of  the  new  credits.  It  follows  in 
the  present  case  that  the  set-oifs  claimed  by  the  defendant  are  inap- 
plicable to  some  of  the  causes  of  action  set  forth  in  the  complaint. 

Section  507  of  the  Code  of  Civil  Procedure  provides  that  unless  a 
defense  or  counterclaim  "is  interposed  as  an  answer  to  the  entire  com- 
plaint it  must  distinctly  refer  to  the  cause  of  action  which  it  is  intend- 
ed to  answer/'  and  where  no  such  statement  is  made  the  plaintiff  has 
a  right  to  assume,  and  the  court  must  assume,  that  the  new  matter  al- 
leged is  pleaded  as  a  complete  defense,  and,  if  demurred  to,  must  be 
tested  as  such.  Thompson  v.  Halbert,  109  N.  Y.  339, 16  N.  E.  675.  No 
such  statement  is  made  respecting  the  counterclaims  or  set-offs  plead- 
ed by  the  defendant,  and  they  must  therefore  be  tested  as  to  their 
sufficiency  to  all  the  causes  of  action  contained  in  the  complaint.  So 
tested,  they  are  insufficient,  because  upon  the  face  of  the  pleading  they 
constitute  no  defense  to  the  causes  of  action  predicated  upon  preferen- 
tial payments  made  after  the  new  credits  were  extended. 

It  follows  that  the  order  and  judgment  appealed  from  must  be  re- 
versed, and  the  demurrer  sustained,  with  costs  in  this  court  and  the 
court  below,  with  leave  to  the  defendant,  upon  payment  of  such  costs, 
to  amend  its  answer  within  20  days.  All  concur. 


(Supreme  Court  Ai^late  Dlvlaton,  First  Department  November  8.  190&) 

1.  Suss  ({  176*)— PEBVOBHAITCB— WAITXB  of  DELAT  Iir  DSLXnEBT— Waxvkb  bt 

AsBionino  Another  Bbeach. 

Where  plaintiff  contracted  to  sell  defendants  skins  for  June  shipment, 
and  a  part  of  them  were  delivered  In  June  and  the  remainder  tendered 
in  Auj^at,  but  defendants  refused  to  accept  them  on  the  ground  tliat  they 
were  unmerchantable,  they  could  not  thereafter  object  on  the  ground  of 
delay  in  delivery;  the  Bpeclficatlon  of  only  one  ground  of  rejection  be- 
ing a  waiver  of  all  others. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  i  439 ;  Dec.  Dig.  { 
176.*] 

2.  Tkial  (J  189*)— Taking  Question  fboh  Jubt— Question  of  Fact. 

In  an  action  for  breach  of  a  contract  for  the  sale  of  ablns,  there  being 
evidence  that  the  skins  tendered  were  of  merchantable  quality,  the  ques- 
tion of  quality  should  have  been  submitted  to  the  Jury. 

[EdI  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  |  33S;  Dec.  Dig.  S 
139.*] 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Morris  Hess  against  Maurice  D.  Kaufherr  and  another. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 


Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
LAUGHUN,  HOUGHTON,  and  SCOTT,  JJ. 
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Alfred  B.  Nathan,  for  appellant. 
Abraham  Benedict,  for  respondents. 

HOUGHTON,  J.  In  March,  1907,  the  plaintiflf  contracted  with  the 
defendants  to  sell  to  them  alwut  10,000  summer-dry  Palloien  calf 
skins,  "Tune  shipment."  In  the  June  following  the  plaintiff  delivered 
to  the  defendants,  and  th^  paid  for,  about  6,000  of  the  skins,  and  in 
the  fore  part  of  the  following  AiJ^st  he  tendered  to  them  the  balance, 
which  they  refused  to  accept.  'Die  specified  ground  upon  which  the 
defendants  refused  to  accept  delivery  was  that  the  skins  were  not 
merchantable.  The  plaintiff  held  the  goods  subject  to  the  defendants' 
order,  and  brought  this  action  for  the  purchase  price. 

The  ground  upon  which  the  nonsuit  was  granted  was  that  the  skins, 
which  were  to  be  gathered  in  Russia  for  shipment,  were  not  shipped 
in  June,  but  at  a  later  time.  The  defendants  having  in  writing  and 
orally  formulated  their  objection  to  acceptance,  and  placed  it  only 
upon  the  ground  that  the  skins  were  unmerchantable,  it  was  error  to 
dismiss  the  plaintiff's  complaint  on  the  sole  ground  that  shipment  was 
not  made  in  June  as  agreed.  When  the  refusal  to  accept  purchased 
goods  is  based  upon  particular  objections,  formulated  and  deliberately 
stated,  all  other  objections  are  deemed  waived,  and  the  vendor,  to  re- 
cover the  price,  need  only  prove  compliance  with  the  contract  of  sale 
in  the  particulars  covered  by  the  stated  objections.  Littlejohn  v. 
Shaw,  159  N.  Y.  188,  53  N.  E.  810 ;  Gould  v.  Banks,  8  Wend.  562, 
567,  24  Am.  Dec.  90.    In  Littlejohn  v.  Shaw,  supra,  the  contract  was: 

"Ship  free  In  baga  •  *  *  February— March— April,  '9S,  sale,  shipment 
at  Singapore  for  New  Tork." 

The  refusal  to  accept  delivery  was  upon  the  ground  that  the  goods 
were  not  of  merchantable  quality  and  not  in  merchantable  condition, 
and  the  defendants  sought  to  justify  their  refusal  to  accept  on  the 
further  ground  that  tlie  shipment  was  not  made  at  the  time  agreed. 
This  the  court  held  they  could  not  do,  because  the  objection  had  been 
placed  upon  specific  and  enumerated  grounds. 

In  the  case  at  bar  the  defendants  specified  and  reiterated  their 
ground  for  refusing  acceptance,  placing  it  wholly  upon  the  claim  that 
the  first  lot  was  of  such  inferior  quality  as  not  to  be  merchantable,  and 
hence  that  they  would  not  accept  the  second  installment,  and  omitted 
to  state  that  they  refused  to  accept  because  shipment  had  not  been 
made  in  June  as  stipulated  by  die  contract.  They  therefore  are  deem- 
ed to  have  waived  compliance  with  the  contract  m  that  respect,  and  it 
was  not  incumbent  upon  plaintiff  to  prove  whether  they  were  shipped 
in  June  or  not. 

There  was  proof  on  the  part  of  plaintiff  that  the  skins  were  of 
merchantable  quality,  and  a  question  of  fact  in  this  respect  was  thus 
made  for  the  jury,  and  the  issue  so  tendered,  which  was  the  only  issue 
in  the  case,  should  have  been  submitted  to  them. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.  All  concur. 
112N.Y.S^-«S 
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rODERMAN  T.  STANDARD  CHURN  MFO.  CO. 
(Snpreme  Court,  Appellate  Divislmi,  Flnt  D^nrtment.  November  6,  1906.) 

OOBPOBATIONS  (S  657*)— TOCPOBABT  RBCEITEB— ApPOimUCNT— EVIDKNCB. 

Tb6  appointment  of  a  tempoiary  receiver,  in  an  action  for  sequestration 
of  tlie  property  of  a  corporation,  autborlzed  by  Code  Glv.  Proc.  |  1788v 
may  not  be  made  on  the  onnplaint  alme,  unsupported  by  any  affidavit  or 
other  evidence. 

[Ed.  Note.— For  other  caaee,  see  Ccnporatlons.  Dec.  Dig.  |  567.*] 
Appeal  from  Special  Tenn. 

Action  by  Charles  £.  Federman  against  the  Standard  Churn  Manu- 
&cturing  Company.  From  an  order  appointing  a  temporary  recdver, 
defendant  appeals.  Reversed. 

Argued  before  INGRAHAM,  McLAUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Wellesley  W.  Gage,  for  appellant. 

PER  CURIAM.  This  action  was  broug;ht  for  the  sequestration  of 
the  property  of  the  defendant,  a  domestic  corporation.  A  motion 
was  made  for  an  order  appointing  a  temporary  receiver  upon  the 
complaint  alone,  unsupported  by  any  affidavit  or  other  evidence.  From 
the  order  granting  such  motion,  this  appeal  is  taken. 

This  court  said,  in  Kieley  v.  Barron  &  Cooke  H.  &  P.  Co.,  87  App. 
Div.  317,  84  N.  Y.  Supp.  306 :  , 

"The  court  is  authorized  to  appoint  a  temporary  receiver  In  such  an  action 
(Code  Civ.  Proc.  S  1788) ;  but  this  does  not  Justify  the  appointment  of  a  receiv- 
er as  a  matter  of  rlgbt  upon  the  bare  allegations  of  the  complaint  alone. 
*  *  *  This  relief  should  not  be  awarded  until  final  Jndgmoit,  except  in  a 
case  where  It  satisfactorily  appears  that  it  Is  essential  to  the  protection  of 
the  plaintiff's  rights.  There  was  no  proof  before  the  court  of  the  necessity 
tor  the  appointment  of  a  receiver  prior  to  final  Judgment  *  •  •  Facts  and 
circumstances  with  reference  to  the  condition  and  managemeDt  of  the  cor^ 
porate  affairs,  showing  the  necessity  of  the  lecelvershlp  priding  the  action 
In  order  to  render  ^ectnal  a  final  Judgmoit  In  favor  of  the  plaintiff,  shonld 
have  been  shown." 

This  case  was  cited  with  approval  in  People  v.  Oriental  Bank,  124 
App.  Div.,  at  page  747,  109  N.  Y.  Supp.,  at  page  509. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs,  with  leave  to  re- 
new. 


HARRISON  V.  HIND  ft  HARRISON  FLUSH  CO.  et  al. 

(Supreme  Court,  Appellate  DlvlsiMi,  First  Department.   November  6,  1008.) 

1.  iHjnncnoiT  (S  241*)— Rbfebeitce  to  Detebmine  Dauaoes  tboic  InJuifcnoit 
— Costs. 

By  express  provision  of  Code  Civ.  Proc.  8  3251,  on  any  reference  spec- 
ified In  section  31236,  which  Includes  a  reference  under  section  ^3  to  de- 
termine the  damages  resulting  from  an  Injunction,  the  court  or  judge 
maj  award  costs,  not  exceeding  flO  besides  necessary  dlsbursemoits  for 
referee's  fees. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Dec.  Dig.  241.*] 
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2.  InjuNcnon  ((  241*)— DAHAsn— Bdiebexcb— X^kdiro. 

Though  the  liability  of  the  sureties  on  an  Injunctioii  bond  is  limited  to 

the  amount  of  the  bond,  even  If  the  damages  be  more,  and  plaintiff  is 
not  liable  for  the  damages  from  an  unwarranted  injunction,  unless  the 
action  was  brought  and  the  injunction  obtained  mallcloualy,  in  which 
case  recovery  can  only  be  had  by  an  action  for  malldons  prosecution,  yet 
on  a  reference,  under  Code  CIt.  Proc.  §  023,  to  ascertain  defendants* 
damages  from  a  preliminary  injunction,  the  full  amoxmt  thereof,  thon^ 
in  excess  of  the  bond,  Is  properly  found  and  reported. 
[Bd.  Note. — ^For  other  cases,  see  Injunction,  Dea  Dig.  |  241.*] 

Appeal  from  Special  Term. 

Action  by  Herbert  B.  Harrison  against  the  Hind  &  Harrison  Plush 
Company  and  others.  From  an  order  confirming  the  report  of  a 
referee,  plaintiff  appeals.  Affirmed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Abraham  Benedict,  for  appellant, 
George  C.  Lay,  for  respondents. 

SCOTT,  J.  The  plaintiff  appeals  from  an  order  confirming  the  re- 
port of  a  referee  as  to  the  damages  suffered  by  the  defendant  by  rea- 
son of  an  injunction,  and  charging  the  plaintiff  with  the  costs  of  the 
reference. 

In  March,  1907,  the  plaintiff  obtained  a  preliminary  injunction  re- 
straining certain  corporate  acts  by  the  defendant  corporation.  The 
usual  undertaking  on  injunction  was  given.  The  motion  to  continue 
the  preliminary  injunction  was  denied,  and  before  trial  the  action  was 
discontinued  by  order,  upon  condition  that  the  plaintiff  would  stipulate 
that  such  discontinuance  should  be  without  prejudice  to  the  rights  of 
the  defendants  to  enforce  the  undertaking  on  injunction  and  that  the 
plaintiff  should  pay  the  defendants'  taxable  costs.  The  stipulation 
was  given,  although  it  was  probably  not  necessary  to  preserve  the 
defendants'  rights,  for  the  discontinuance  of  the  action  by  the  plain- 
tiff was  equivalent  to  a  final  decision  that  the  plaintiff  was  not  entitled 
to  the  injunction.  N.  Y.  Cent.  &  H.  R.  R.  R.  v.  Village  of  Hastings, 
9  App.  Div.  356,  41  N.  Y.  Supp.  492.  Thereupon  a  reference  was 
ordered  to  ascertain  and  determine  the  damages  sustained  by  the  de- 
fendant by  reason  of  the  injunction.  Before  the  referee  such  dam- 
ages, consisting  wholly  of  counsel  fees  upon  the  motion  to  continue 
the  injunction,  were  fixed  without  opposition  at  $500,  and  the  referee 
reported  that  sum  as  the  amount  of  such  damages.  The  order  ap' 
pealed  from  confirms  his  report,  and  allows  to  the  defendant  the  cost 
of  the  proceedings  before  the  referee.  The  plaintiff  now  insists  that 
the  damages  fixed  caimot  exceed  the  amount  of  the  undertaking,  and 
that  in  such  damages  must  be  included  the  taxable  costs  of  the  action 
and  the  expenses  of  the  reference. 

Reliance  for  this  contention  is  placed  upon  Lawton  v.  Green,  64  N. 
Y.  326,  and  Harrison  v.  Harrison,  75  Hun,  191,  26  N.  Y.  Supp.  966. 
In  Lawton  v.  Green  it  was  held  that  the  defendants'  entire  recovery 
was  limited  by  the  amount  of  the  injunction  bond  (in  that  case  as  in 
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this  $250),  and  that  the  court  had  no  power  to  require  the  defendant 
to  pay,  in  addition  to  his  provable  damages,  the  expenses  of  the  ref- 
erence to  ascertain  the  arnoiint  of  such  damages.  That  case  was  de- 
cided under  the  old  Code  of  Procedure.  The  present  Code  of  Civil 
Procedure  expressly  provides  for  the  recovery  of  costs  in  such  a  case 
as  this.  Section  683  authorizes  a  reference  in  proceedings  to  assess 
the  damages  resulting  from  an  injunction.  Section  3336  provides  for 
the  allowance  of  motion  costs,  in  the  discretion  of  the  court  or  judge, 
upon  a  reference  made  pursuant  to  section  623,  and  section  3251  pro- 
vides that  upon  a  reference  spwified  in  section  3236  the  court  or 
judge  may  award  costs,  not  exceeding  $10,  besides  necessary  disburse- 
ments for  referee's  fees.  O'Connor  v.  N.  Y.  &  Yonkers  Land  Imp. 
Co.,  8  Misc.  Rep.  243,  28  N.  Y.  Supp.  544.  In  Harrison  v.  Harrison 
the  court  decided  that  in  that  case  the  taxable  costs  of  the  action  must 
be  deducted  from  the  amount  reported  by  the  referee.  It  appeared, 
however,  that  the  referee  had  erroneously  included  in  the  damages 
all  the  costs  and  expenses  of  defending  the  action,  instead  of  limiting 
them,  as  he  should  have  done,  to  the  expense  of  procuring  the  vaca- 
tion of  the  injunction.  Since  the  general  costs  and  expenses  of  the 
action  constituted  no  part  of  the  damages  resulting  from  the  injunc- 
tion, the  court,  by  deducting  the  taxable  costs  from  the  award,  left  to 
be  recovered  only  the  damages  properly  recoverable.  Neither  of  these 
cases,  therefore,  is  decisive  of  the  present  appeal. 

It  is  further  objected  that,  since  the  injunction  bond  is  limited  to 
$250,  the  referee  should  have  found  no  greater  damage  than  that 
sum.  The  referee  was  directed  to  ascertain  the  damag^  suffered  by 
the  defendants,  and  was  bound  to  report  in  accor^uice  wiHi  the  proofs 
presented  before  him.  The  amount  thus  found,  when  confirmed  by 
the  court,  is  conclusive  as  to  the  amount  of  the  damage  suffered  by  the 
defendants,  but  does  not  determine  the  surety's  liability,  which  is  limit- 
ed by  the  amount  of  the  bond,  as  well  as  the  amount  of  the  damages 
as  fixed.  If  the  damages  found  amount  to  less  than  the  amount  of 
the  bond,  the  surety  is  liable  only  for  the  amount  so  found.  If  the 
damages  actually  suffered  by  the  defendants  equal  or  exceed  the 
amount  of  the  bond,  the  surety  becomes  liable  for  the  amount  of  his 
undertaking,  and  no  more.  ■  It  is  unimportant  to  him,  therefore,  wheth- 
er the  amount  of  the  damages  be  fixed  at  the  exact  amount  of  his 
undertaking  or  at  a  larger  sum.  It  is  likewise  of  no  importance  to 
the  plaintiff  what  damages  are  fixed  by  the  referee,  for  a  plaintiff 
who  obtains  an  unwarranted  injunction  is  not  liable  to  the  defendant 
for  the  damages  sustained  thereby,  unless  the  action  has  been  brought 
and  the  injunction  obtained  maliciously,  and  then  the  damages  can  be 
determined  and  recovered  only  in  an  action  for  malicious  prosecution. 
Lawton  v.  Green,  supra;  Mark  v.  Hyatt,  135  N.  Y.  306,  31  N.  E. 
1099,  18  L.  R.  A.  275. 

It  follows  that  the  order  was  right,  and  must  be  affirmed^  with  $10 
costs  and  disbursements.   AU  concur. 
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PEOPLE  T.  WENDBL. 
(Supreme  Court,  Appellate  Division,  First  Department   November  6,  190S.) 

GbIUIRAZi  li&W  1028*)— AroSAUBLE  OBDEB~"InTBBUBDIATi;  ObDEB." 

An  order  denying  a  motion  to  Interpose  an  additional  plea  of  former 
Jeopardy  le  an  Intermediate  order,  whlcb  Is  not  appealable,  as  the  matter 
may  by  proper  steps  at  the  trial  be  gotten  Into  the  Judgment  roil,  as  de- 
fined by  Code  Cr.  Proc.  S  485,  and  so,  under  section  617,  be  reriewable 
on  appeal  from  a  Judgment  on  conTfctlon. 

[Ed.  Note^For  other  cases,  see  Criminal  Law,  Dec.  Dig.  S  1023.* 
For  other  deflnltions,  see  Words  and  Phrases,  toI.  4,  pp.  3716,  3717.] 

Louis  Wendel,  being  indicted,  moved  for  leave  to  interpose  an  ad- 
ditional plea,  which  being  denied  (59  Misc.  Rep.  354,  112  N.  Y.  Supp. 
301),  he  took  an  appeal,  to  dismiss  which  motion  is  made.  Motion 
granted. 

Argued  before  PATTERSON,  P.  J.,  and  McI^UGHLIN. 
CLARKE,  HOUGHTON,  and  SCOTT,  JJ. 

William  T.  Jerome  and  Robert  C.  Taylor,  for  the  motion. 
A.  Levy,  opposed. 

PATTERSON,  P.  J.  The  district  attorney  of  the  county  of  New 
York  moves  to  dismiss  an  appeal  from  an  order  made  by  a  justice  of 
the  Supreme  Court  presiding  at  a  term  held  for  the  trial  of  criminal 
actions.  Hie  order  appealed  from  denied  a  motion  of  the  defendant 
for  leave  to  interpose  an  additional  plea  to  an  indictment  found  against 
him  in  February,  1907,  in  which  he  was  charged  with  the  crime  of 
grand  larceny.  The  following  facts  appear  in  the  papers  presented 
on  the  motion  now  before  the  court : 

The  defendant  was  arraigned  on  the  indictment  in  the  Court  of 
General  Sessions  of  the  Peace  of  the  city  of  New  York,  and  on  such 
arraignment,  on  the  19th  of  February,  1907,  the  plea  of  not  guilty 
was  entered.  Thereafter  the  indictment  was  removed  to  the  Supreme 
Court  for  trial.  The  defendant  was  an  officer  of  the  National  Guard 
of  the  state  of  New  York,  and  subsequent  to  tiie  findin|f  of  the  in- 
dictment above  referred  to  charges  were  preferred  against  him  as 
such  officer.  A  court-martial  was  duly  established  and  convened  in 
accordance  with  the  military  law  of  the  state  of  New  York  (Laws- 
1898,  p.  508,  c.  212),  and  the  defendant  was  tried  upon  such  charges, 
which  were  based  upon  the  same  facts  as  those  upon  which  the  in- 
dictment was  found.  The  defendant  was  pronounced  guilty  by  the 
court-martial,  and  sentence  of  dismissal  from  the  militai^  service  of 
the  state  was  imposed.  The  findings  of  the  court-martial  were  ap- 
proved by  the  Governor  of  the  state  on  the  12th  of  April,  1907.  In 
May,  1908,  the  defendant,  not  as  yet  having  been  brought  to  trial 
on  the  indictment,  moved  the  Supreme  Court  for  leave  to  interpose^ 
in  addition  to  the  plea  of  not  guilty  made  at  the  time  of  his  arraign- 
ment, the  further  plea  that  he  had  been  convicted  of  the  crime  charg- 
ed in  the  indictment  by  a  judgment  of  general  court-martial  duly  con- 
stituted and  convened  by  the  authority  of  his  excellency,  the  Governor 
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of  the  state  of  New  York  and  commander  in  chief  of  the  National 
Guard  of  the  state  of  Ne^  York,  and  then  in  the  proposed  plea  par- 
ticularly desigtiated  and  referred  to  the  record  of  such  conviction. 

There  is  nothing  before  us  to  show  why  the  motion  for  leave  to 
interpose  the  additional  plea  was  denied,  but  I  am  of  opinion  that  the 
order  denying  the  motion  is'  not  appealable.  Undoubtedly  the  de- 
fendant in  a  criminal  action  may  interpose  the  plea  of  a  prior  con- 
viction or  acquittal,  either  in  conjunction  with  the  plea  of  not  guilty 
or  separately  (section  333,  Code  of  Criminal  Procedure),  and  it  may 
be  well  said  that  he  cannot  be  deprived  of  that  right.  Every  plea 
must  be  oral,  and  must  be  entered  upon  the  minutes  of  the  court  (sec- 
tion 333,  Code  of  Criminal  Procedure) ;  but  it  is  not  required  abso- 
lutely that  the  plea  must  be  put  in  at  the  time  of  the  arraignment  of 
the  accused,  for  it  may  be  done  at  such  other  time  as  may  be  allowed 
for  that  purpose  (section  332,  Code  of  Criminal  Procedure).  An  or- 
der denying  a  motion  for  leave  to  interpose  such  pleas  as  the  de- 
fendant now  seeks  to  avail  himself  of  is  an  intermediate  order.  There 
is  no  inherent  right  of  appeal  from  such  an  order,  and  unless  authority 
therefor  is  to  be  found  in  some  statute  there  is  no  power  in  the  court 
to  entertain  it.  This  subject  has  been  fully  considered  by  this  court 
in  the  opinion  written  by  Mr.  Justice  Clarke  in  the  Matter  of  Mont- 
gomery, 126  App.  Div.  72,  110  N.  Y.  Supp.  793,  and  it  is  unnecessary 
to  discuss  it  further.  The  case  of  People  v.  Jackson,  114  App.  Div. 
697,  100  N.  Y.  Supp.  126,  is  not  authority  for  the  present  appe^,  any 
more  than  it  was  in  support  of  the  appeal  in  the  Montgomery  Case. 

But  the  argument  of  the  defendant  in  resistance  of  the  motion  to 
dismiss  his  appeal  takes  a  wider  range.  He  asserts  that  his  right  to 
interpose  the  plea  of  a  former  conviction  is  one  of  which  he  cannot 
be  deprived,  that  by  the  order  denying  his  motion  for  leave  to  inter- 
pose such  a  plea  he  has  suffered  that  deprivation,  and  that  as  loner  as 
that  order  stands  unreversed,  he  is  precluded  absolutely  from  availing 
himself  of  an  undoubted  right.  The  argument  is  also  made  that  un- 
less an  appeal  from  this  order  is  allowed  he  is  without  remedy.  At- 
tention is  called  to  the  provision  of  the  Code  of  Criminal  Procedure 
(section  617)  by  which  it  is  enacted  that  an  appeal  to  the  Supreme 
Court  may  be  taken  by  a  defendant  from  a  judgment  on  a  conviction 
after  indictment,  and  upon  the  appeal  any  actual  decision  of  the  court 
in  an  intermediate  order  or  proceeding,  forming  part  of  the  judg- 
ment roll  as  prescribed  by  section  485,  may  be  reviewed.  Section  485 
provides  what  shall  constitute  a  judgment  roll  upon  conviction,  name- 
ly, a  copy  of  the  minutes  of  a  challenge  interposed  to  a  grand  juror, 
the  indictment  and  a  copy  of  the  minutes  of  the  plea  or  demurrer,  a 
copy  of  liie  minutes  of  a  challenge  which  may  have  been  interposed  to 
a  panel  or  a  trial  juror  who  participated  in  the  trial,  a  copy  of  the 
mmutes  of  the  trial,  a  copy  of  the  minutes  of  the  judgment,  copy  of 
the  minutes  of  any  proceedings  upon  a  motion  either  for  a  new  trial 
or  in  arrest  of  judgment,  the  case,  if  there  be  one,  and  then  comes 
another  provision  which  has  no  application  to  the  present  case. 

It  is  insisted  that  a  decision  embodied  or  formulated  in  an  order 
denying  a  motion  to  amend  the  defendant's  plea  of  not  guiHy,  by  join- 
ing to  it  a  plea  of  a  former  conviction  as  prescribed  by  section  332, 
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would  not  become  part  of  the  judgment  roll,  and  that  consequently 
such  denial  of  the  motion  cannot  become  part  of  the  record,  and 
would  not  be  reviewable  upon  a  judgment  of  conviction,  and  hence 
the  only  remedy  the  present  appellant  has  is  to  appeal  separately  from 
the  orders  now  objected  to.  I  suppose  that  the  defense  of  a  former 
conviction  or  acquittal  must  be  pleaded,  and  that  in  the  absence  of  a 
plea  setting  it  up  the  question  cannot  be  raised.  Such  is  the  rule 
as  stated  in  People  v.  Cignarale,  110  N.  Y.  29,  17  N.  E.  135;  but  it 
does  not  follow  that  the  defendant  may  not  raise  at  the  trial  and  have 
placed  upon  the  record  any  ruling  of  the  court  which  prevents  his  in- 
terposition of  the  plea.  All  pleas  are  oral.  A  defendant  is  not  limited 
to  making  his  plea  of  former  conviction  or  acquittal  at  the  time  of 
arraignment.  Upon  the  trial  (having  put  in  the  plea  of  not  ^ilty) 
he  may  ask  to  interpose  this  additional  proposed  plea.  If  objection 
is  made,  and  the  plea  is  refused,  he  may  take  an  exception,  and  can, 
in  addition,  offer  in  evidence  the  record  of  his  former  conviction.  All 
this  then  becomes  part  of  the  record  of  the  trial,  and  will  form  part 
of  the  case  on  appeal,  which,  case  becomes  part  of  the  judgment  roll, 
and,  if  a  conviction  is  had,  the  decision  denying  the  motion  for  leave 
to  interpose  the  plea  can  be  reviewed. 

An  application  for  leave  to  interpose  the  plea  of  being  twice  put  in 
jeopardy  may  be  made  at  the  trial ;  for  that  was  the  course  pursued 
in  People  v.  Smith,  172  N.  Y.  227,  64  N.  E.  814.  There  the  defend- 
ant was  indicted  for  murder  in  the  first  degree,  He  was  put  upon 
trial,  and  thus  given  into  the  custody  of  the  jury.  During  the  trial 
one  of  the  jurors  became  ill  and  unable  to  perform  his  duly.  The 
jury  were  then  discharged  and  the  trial  was  postponed.  The  defend- 
ant objected  to  th&  discharge,  and  demanded  the  selection  of  a  new 
juror  in  the  place  of  the  one  who  was  disabled,  and  that  the  trial 
proceed.  There  was  a  second  trial,  and  before  the  jury  was  called  the 
defendant  claimed  to  have  pleaded  a  former  trial  and  jeopardy  as  a 
bar  to  any  further  trial  of  the  indictment  againit  him.  The  plea  was 
overruled,  and  the  ruling  went  up  on  the  record  to  the  Court  of  Ap- 
peals, and  was  there  reviewed  as  part  of  the  record.  I  am  not  able 
to  perceive  why  the  appeal  now  before  this  court  should  be  entertained 
on  the  ground  assigned  by  the  defendant. 

There  is  no  authority  for  such  an  appeal,  and  the  motion  to  dismiss 
should  be  granted.  AU  concur. 


BECHER  ▼.  NATIONAL  CLOAK  &  SUIT  CO. 
(Sopreme  Court,  Appellate  IMtIeIod,  First  Department  Norember  6,  1008.) 

EVIDENCB  <S  468*)~FaBOL  BTIDBKCB— VABTINO  TEBUS  OT  IlfffTBinCENT. 

Where,  In  an  action  on  a  written  contract  binding  defmdant  to  fomlBb 
during  designated  montha  a  designated  number  of  garments  to  t>e  made 
up  by  plaintiff,  and  binding  plaintiff  to  do  tbe  worl£  in  a  satisfactory  man- 
ner and  return  it  within  a  week  after  its  receipt,  and  providing  for 
weekly  payments  without  fixing  the  price,  and  stipulating  that  tbe  agree- 
ment was  made  on  tbe  condition  that  plaintiff  should  supply  defendant 
with  salable  styles  at  a  price  which  would  enable  defendant  to  sell  at 
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a  fair  profit,  the  complaint  averred  that  plaintiff  was  ready  to  perform 
all,  and  had  performed  a  part,  of  bis  agreement,  and  that  defendant  bad 
performed  In  part  but  bad  failed  to  supply  some  of  the  garments,  and 
thereby  alleged  that  plalntiCT  had  supplied  styles  at  a  price  which  would 
enable  defendant  to  sell  the  garments  at  a  fair  profit,  parol  evidence  was 
admissible  to  show  what  the  parties  had  done,  and  that  plaintiff  had  per- 
formed the  condition  on  which  the  contract  depended ;  the  contract  con- 
templating that  an  arrangement  lOiould  be  made  as  to  the  price,  when  eadi 
monthly  batch  of  garments  was  delivered. 

[Bd.  Note.— For  other  cases,  see  Brldenc^  Gent  Dig.  1  2147 ;  De&  Dlg- 
1  468.*] 

McLang2illn  and  Clarke,  JJ.,  dissoitbig. 

Action  by  Solomon  Becher  against  the  National  Cloak  &  Siut 
Company.  There  was  a  dismissal  of  the  complaint,  and  a  motion  for 
new  trisil  on  exceptions  was  ordered  to  be  heard  in  the  first  instance 
by  the  Appellate  Division.  Exceptions  sustained,  and  new  trial  or- 
dered. 

Awed  before  PATTERSON,  P.  J.,  and  CI.ARKE,  HOUGH- 
TON. Mclaughlin,  and  scott,  jj. 

A.  Furber,  for  plaintiff, 

J.  Frankenheimer,  for  defendant 

PATTERSON,  P.  J.  I  am  of  the  opinion  that  the  exception  to 
the  dismissal  of  the  complaint  should  be  sustained.  The  cases  consi- 
dered as  authority  for  the  course  taken  by  the  trial  justice  (United 
Press  Co.  v.  N.  Y.  Press  Co..  164  N.  Y.  406,  68  N.  E.  537,  63  L.  R. 
A.  288,  and  Bluemner  v.  Garvin,  120  App.  Div.  29,  104  N.  Y.  Supp. 
1009)  are  plainly  distinguishable  from  that  at  bar.  Those  cases  were 
decided  upon  the  theory  that  the  contracts  involved  therein  contained 
all  that  had  been  ag^reed  upon  at  any  time  between  the  parties  thereto, 
that  they  were  ladnng  in  elements  necessary  to  constitute  enforceable 
contracts,  that  parol  evidence  was  inadmissible  to  add  terms  not  agreed 
upon  between  the  parties,  and  the  construction  given  to  the  contracts 
as  they  appeared  before  the  court  in  each  of  those  cases  was  obvi- 
ously correct.  Here,  however,  to  my  apprehension,  an  entirely  differ- 
ent situation  is  presented.  The  contract,  as  far  as  it  goes,  is  definite 
and  precise  in  its  provisions  as  to  what  shall  be  done  by  both  parties. 
The  defendant  was  to  furnish  during  the  months  of  March,  April,  and 
May,  1905.  a  certain  mmiber  of  garments  per  week  to  be  made  up 
by  the  plaintiff,  and  during  the  months  of  February.  June,  and  July, 
a  certain  other  number  of  garments  to  be  made  up  per  week,  all  to  be 
made  in  a  satisfactory  manner;  the  plaintiff  to  return  the  work  within 
a  week  after  its  receipt  and  payments  to  be  made  by  the  defendant 
weekly.  No  price  is  mentioned.  The  complaint  was  dismissed  at  the 
beginning  of  the  trial  on  the  specific  ground  that  it  was  based  upon  a 
contract  set  forth  in  full,  that  the  plaintiff  sought  to  recover  profits 
which  he  might  have  made  if  the  defendant  had  carried  it  out,  and 
that  it  was  void  because  of  incompleteness;  no  price  having  been 
agreed  upon.  On  referring  to  the  written  contract  between  these  par- 
ties, it  is  obvious  that  it  was  not  their  intention  to  include  in  that  writ- 
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ten  contract  any  statement  or  agreement  as  to  the  price  which  should 
be  paid  to  the  plaintiff  for  the  work  upon  the  garments.  On  the 
contrary,  it  is  manifest  that  that  subject  was  left  open  to  future  agree- 
ment between  the  parties  and  the  contract  was  made  conditionally.  It 
says: 

"This  agreement  la  made  on  the  condition  that  yon  [the  plaintiff]  rapply 
us  [the  defendant]  with  salable  styles  st  a  prl<»  wUcb  will  enable  us  to  sell 
them  at  a  fair  margin  of  profit." 

If  nothing  further  had  been  done  or  agreed  upon,  and  the  plaintiff 
had  sued  for  a  breach  of  diis  contract,  then  the  cases  cited  might  con- 
trol ;  but  here  it  appears  upon  the  face  of  the  complaint  that  the  plain- 
tiff was  ready  to  perform  all,  and  did  perform  some  part,  of  what  was 
required  of  him  under  the  contract,  and  that  the  defendant  also  made 
part  performance  of  what  was  required  of  it.  That  averment  of  the 
complaint  refers  to  the  condition  of  the  written  contract,  and  is  tan- 
tamount to  an  allegation  that  the  plaintiff  did  supply  styles  at  a  price 
which  would  enable  the  defendant  to  sell  the  manufactured  garments 
at  a  fair  mai^n  of  profit.  As  that  subject  had  been  left  open  for 
future  action  of  the  parties,  I  think  this  is  a  case  in  which  parol  evi- 
dence is  admissible  to  show  what  the  parties  did.  It  is  alleged  in  the 
complaint  that  the  defendant  did  partially  perform  the  contract  in 
the  months  of  February,  March,  April,  May,  and  June,  and  delivered 
goods  to  be  manufactured  according  to  the  terms  of  the  contract. 
One  of  the  terms  of  the  contract  was  that  payments  should  be  made 
weekly.  The  contract  apparently  contemplated  that  an  arrangement 
should  be  made  as  to  price  when  each  monthly  batch  of  garments  was 
delivered;  and,  as  the  defendant  did  deliver  under  the  contract  some 
garments  to  be  manufactured,  1  think  it  was  competent  for  the  plain- 
tiff to  show,  under  the  auctions  of  the  complaint,  that  the  condition 
upon  which  the  contract  depended  was  performed  for  each  month 
during  which  the  defendant  delivered  goods  to  the  plaintiff  and  paid 
for  them,  and  that  the  price  paid  might  be  shown  in  evidence. 

The  action  is  not  brought  only  upon  allegations  of  a  loss  of  profits,' 
but  for  other  damage,  as  specified  in  the  seventh  paragraph  of  the 
complaint,  and  what  that  damage  was  is  in  detail  set  forth  in  the 
bill  of  particulars,  which  forms  part  of  the  record. 

Exceptions  sustained,  and  new  trial  ordered,  with  costs  to  the  plain- 
tiff to  at»de  the  event. 


HOUGHTON  and  SCOTT,  JJ.,  concur.  McLAUGHLIN  and 
CLARKE,  JJ.,  dissent  on  authority  of  United  Press  Co.  v.  N.  Y. 
Press  Co.,  164  N.  Y.,  406.  58  N.  E.  527,  53  L.  R.  A.  288,  and  Bluem- 
ner  v,  Garvin,  120  App.  Div.  29,  104  N.  Y.  Supp.  100ft. 
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ENIGKEBBOCKER  INV.  CO.  T.  TOOKHESIS  et  al. 

In  re  DAVXEB,  STONE  &  AUERBACH. 
(Supreme  Court,  Appellate  Division,  Tint  Deiwrtment.  November  6,  1906.) 

1.  ATrOBNBT  AWD  CLIENT  (8  190*)— I.1EW— SfflPTLEMBNT  BETWEEN  PaBTIBS. 

llie  oaDcellatlon  of  a  judgment  for  costs,  entered  on  a  settlement  be- 
tween the  parties  without  notice  to  the  attorneys  of  the  parties  who  recov- 
ered the  Judgment,  will  be  vacated,  so  as  to  allow  the  attorneys  to  enforce 
the  Judgment  In  satisfaction  of  their  lien  for  services,  which  they  have 
both  at  common  law  and  imder  Code  Civ.  Proc.  i  66. 

[BdL  Note.— For  other  coses,  see  Attorney  and  Client.  Cent.  Dig.  H  412, 
41S ;  Dec.  Dig.  1 190.*] 

2.  ATTOBITtT  AND  CLIENT  (|  190*)— I*IEN— SETTLEMENT  BETWEEN  PABTIBS. 

The  cancellation  of  an  undertaking  on  appeal  from  a  Judgm^t  for  costs, 
entered  on  a  settlement  between  the  parties  without  notice  to  the  attor- 
neys of  the  parties  who  recovered  the  Judgment,  will  be  vacated  at  the 
Instance  of  such  attorneys,  irrespective  of  whether  the  attorneys  can  en- 
force the  undertaking  In  satisfaction  of  their  lien,  or,  if  they  can,  whether 
the  surety  was  relieved  from  liability,  In  that,  relying  on  the  order  can- 
celing the  undertaking  and  discharging  tbe  Judgment,  It  delivered  up  the 
property  given  to  secure  the  undertaking. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Dec.  Dig.  i  190. *1 

8.  Attobnet  and  Client  (8  190')— Lien— Setilement  Between  Pabties. 

The  cancellation  of  an  undertaking  to  obtain  a  temporary  Injunction, 
entered  on  a  settlement  between  the  parties  without  notice  to  the  attor- 
neys for  the  parties  who  recovered  Judgment,  will  not  be  vacated  at  the 
Instance  of  such  attorneys,  as  they  had  no  interest  in  the  enforcement  of 
snch  undertaking  and  no  lien  upon  it  for  services. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Dec.  Dig.  |  190.*] 

McLaughlin  and  Houghton,  JJ.,  dissenting  In  part. 

Appeal  from  Special  Term,  New  York  County. 

Application,  in  an  action  by  the  Knickerbocker  Investment  Company 
against  Foster  M.  Voorhees  and  others,  by  Davies,  Stone  &  Auerbach, 
defendants'  attorneys,  to  have  their  lien  for  their  fees  and  disburse- 
ments determined  and  enforced.  From  an  order  denying  their  motion 
to  set  aside  the  discharge  of  the  judgment  for  costs  in  favor  of  defend- 
ants, and  to  set  aside  the  vacation  of  the  undertaking  given  on  ap- 
peal, and  also  an  undertaking  given  on  obtaining  a  temporary  injunc- 
tion, the  attorneys  appeal.   Reversed,  and  order  directed. 

Argued  before  INGRAHAM,  McLAUGHUN.  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ, 

Julian  C  Harrison,  for  appellants. 

Eugene  Van  Schaick,  for  respondent  Bankers'  Life  Ins,  Co, 
Clarence  Lexow,  for  respondent  ^tna  Indemnity  Co, 
Henry  White,  for  respondent  Bankers'  Surety  Co. 
Ellis  Lord,  for  respondent  Sherer. 

INGRAHAM,  J.  The  appellants,  who  were  the  attorneys  for  the 
defendants  in  this  action,  presented  a  petition  to  the  Supreme  Court, 
alleging  that  this  action  was  commenced  on  the  IQth  of  March,  1904, 
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and  at  the  time  of  the  commencement  of  the  action  a  temporary  in- 
junction was  obtained,  restraining  the  individual  defendants  from  vot- 
ing on  certain  stock  in  the  Bankers'  Life  Insurance  Company.  After 
this  action  was  at  issue  it  was  referred  to  a  referee,  who  filed  a  report 
in  favor  of  the  defendants,  on  which  report  judgment  was  duly  en- 
tered, the  costs  and  allowances  included  in  such  judgment  amounting 
to  $3,366.66;  and  from  that,  judgment  an  appeal  was  taken  to  this 
court.  Subsequently  the  defendants  settled  the  action,  and  orders  were 
entered  on  consent  of  the  defendants,  but  without  the  consent  of  or 
notice  to  their  attorneys,  by  which  the  action  was  discontinued,  the 
judgment  canceled  and  discharged,  and  the  undertakings  given  on  ap- 
peal and  on  obtaining  the  injunction  canceled  and  discharged.  The 
petitioners  having  learned  of  the  settlement  of  the  action  between  the 
plaintiff  and  the  defendants,  served  a  notice  on  the  plaintiff,  and  also 
on  the  two  surety  companies  that  had  given  undertakings  in  the  action, 
that  the  defendants'  attorneys  had  a  lien  for  fee?  and  disbursements 
upon  the  judgment  entered  in  favor  of  the  defendants  and  upon  the 
claim  of  the  defeqdants  upon  all  undertakings  given  in  the  action. 
The  attorneys  then  presented  to  the  court  a  petition  setting  forth  these 
facts,  and  the  petition  prayed  that  the  petitioners'  liens  for  costs  and 
disbursements  in  the  action  may  be  determined  and  enforced  by  the 
court,  that  the  withdrawal  of  the  appeal  and  cancellation  of  the  under- 
taking on  appeal  be  vacated,  and  that  the  undertaking  given  on  pro- 
curing  the  ex  parte  injunction  may  be  continued  in  force. 

UpOH  this  petition  an  order  of  reference  was  entered  to  determine 
the  value  of  tiie  petitioners'  services  and  the  amount  due  the  petition- 
ers from  the  defendants.  The  referee  reported  that  the  amount  due 
to  the  petitioners  was  the  sum  of  $5,654.73,  which  report  was  con- 
firmed by  the  court,  and  it  was  ordered  that  the  amount  of  the  lien 
of  the  petitioners  be  fixed  at  that  sum,  together  with  $10  costs  of  the 
motion  and  the  disbursements  and  expenses  of  the  reference,  making 
the  total  amount  due  to  the  petitioners  $6,173.38.  The  order  further 
provided  that  the  petitioners  might  apply  to  the  court  for  any  other 
and  further  relief  that  might  be  necessary  to  enable  them  to  carry 
out  and  enforce  the  said  liens,  whereupon  the  petitioners  made  a  mo- 
tion to  set  aside  the  order  satisfying  the  judgment  in  favor  of  the  de- 
fendants against  the  plaintiff,  and  that  said  judgment  be  reinstated  in 
full  force  and  effect,  and  that  the  satisfaction  and  release  of  the  said 
judgment  given  by  the  defendants  to  the  plaintiff  be  canceled  of  rec- 
ord ;  that  the  order  discharging  the  bond  of  the  Bankers'  Surety  Com- 
pany be  vacated  and  set  aside,  and  such  undertaking  be  reinstated; 
and  that  the  undertaking  given  on  obtaining  the  temporary  injunction 
be  reinstated,  and  any  attempted  cancellation  thereof  declared  void  as 
against  petitioners.  This  motion  was  denied,  and  from  the  order  en- 
tered thereon  the  petitioners  appeal. 

The  order  fixing  the  amount  of  the  petitioners'  Hen  standing  unre- 
versed, I  think  both  at  common  law  and  under  section  66  of  the  Code 
of  Civil  Procedure  the  petitioners  had  a  lien  upon  the  judgment  ob- 
tained against  the  plaintiff  as  the  result  of  their  efforts,  which  was  un- 
affected by  any  settlement  between  the  parties;  and  as  the  amount  of 
tli^  .valiie  of  the  petitioners'  service,  fixed  by  the  order  confirming 
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the  report  of  the  referee  at  $5,564.73,  remains  unpaid,  the  petitioners 
were  entitled  to  have  the  cancellation  and  satisfaction  of  that  judg- 
ment vacated,  so  far  as  to  allow  them  to  enforce  that  judgment  in  sat- 
isfaction of  their  lien,  and  the  judgment  reinstated.  Baxter  v.  Con- 
nor, 119  App.  Div.  450,  104  N.  Y.  Supp.  327;  Corbit  v.  Watson,  88 
App.  Div.  467,  85  N.  Y.  Supp.  125 ;  Matter  of  Regan,  167  N.  Y.  343, 
60  N.  E.  658;  Marshall  v.  Meech,  51  N.  Y.  140,  10  Am.  Rep.  572. 
Our  conclusion,  therefore,  is  that  the  order  appealed  from  should  be 
reversed,  so  far  as  it  denied  the  application  to  cancel  the  satisfaction  of 
the  judgment. 

I  think,  also,  that  the  order  canceling  the  undertaking  on  appeal 
to  this  court  should  be  vacated.  The  undertaking  was  given  to  stay  the 
execution  of  the  judgment.  But  for  that  undertaking  the  petitioners 
would  have  been  able  to  collect  the  judgment,  and  as  they  had  a  lien 
upon  it  for  the  value  of  their  services  they  would  have  been  justified 
in  retaining  that  sum  on  account  of  such  services.  The  order  which 
was  altered  canceling  this  undertaking  recited  on  its  face  that  it  was 
on  the  consent  of  the  defendants,  and  not  upon  the  consent  of  their 
attorneys.  As  the  judgment  was  entirely  for  costs,  there  was  notice 
to  all  the  persons  liable  upon  it  that  the  attorneys  had  a  lien  upon  it 
for  their  services,  and  from  the  form  of  the  order  the  surety  company 
was  chargeable  with  notice  that  the  order  was  entered  without  the 
consent  of  the  attorneys.  The  order  vacating  an  undertaking  on 
appeal  without  the  consent  of  all  those  interested  in  enforcing  the 
ju(^^ent  was  ineffectual  as  to  those  who  had  not  consented  or  had 
notice  of  the  application,  and  as  the  petitioners  had  a  lien  upon  the 
judgment,  and  a  right  to  enforce  it  in  the  protection  of  such  lien,  and 
the  order  canceling  the  undertaking  was  withottt  notice  to  them,  they 
should  not  be  prejudiced  by  that  order.  I  think,  therefore,  as  to  the 
petitioners,  that  the  order  canceling  the  undertaking  on  appeal  should 
be  vacated,  without,  however,  passing  upon  the  question  as  to  whether 
the  petitioners  can  enforce  the  undertaking,  or,  if  they  could  enforce 
it,  whether  the  fact  that  the  surety  company,  relying  upon  the  order 
canceling  the  undertaking  and  discharging  the  ju^jnient,  having  de- 
livered to  the  plaintiff  the  property  given  to  them  to  secure  the  under- 
taking, relieved  them  from  liability  to  the  petitioners,  as  that  question 
can  be  properly  determined  if  an  attempt  is  made  by  the  petitioners 
to  enforce  the  undertaking. 

In  regard  to  the  undertaking  given  to  obtain  the  temporary  injunc- 
tion, it  is  quite  apparent  that  the  petitioners  have  no  lien  upon  any 
claiiti  that  the  defendants  could  have  under  that  undertaking.  It  was 
to  secure  the  payment  of  any  damages  that  should  accrue  to  the  de- 
defendants  by  virtue  of  the  granting  of  a  temporary  injunction.  That 
temporary  injunction  was  continued  by  the  Special  Term,  and  remained 
in  force  until  the  entry  of  the  final  judgment  in  favor  of  the  defendant. 
The  petitioners  having  no  interest  in  the  enforcement  ,of  that  under- 
taking, and  having  no  lien  upon  it  for  any  services  that  they  had  ren- 
dered, they  had  no  interest  in  making  an  application  to  vacate  the  or- 
der canceling  it,  and  for  that  reason  the  court  quite  properly  refused  to 
grant  the  petitioners  any  relief  in  relation  to  that  undertaking. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
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costs  and  disbursements  to  the  appellants,  the  order  canceling  the  judg- 
ment vacated  and  the  judgment  reinstated;  and  the  order  canceling 
the  undertaking  on  appeal  vacated,  denying,  however,  the  motion  oi 
the  petitioners  to  cancel  the  order  discharging  the  undertaking  given 
upon  obtaining  the  temporary  injunction. 

CLARKE  and  SCOTT,  JJ.,  concur. 

McLaughlin,  J.  (concurring).  I  concur  in  the  opinion  of  Mr. 
Justice  INGRAHAM  in  so  far  as  he  holds  that  the  order  canceling  the 
judgment  should  be  reversed,  and  the  judgment  reinstated.  I  do  not 
concur  with  him,  however,  that  the  order  canceling  the  undertaking 
on  appeal  should  be  vacated.  The  petitioners,  as  attorneys,  had  a  lien 
.upon  the  judgment  for  their  services  and  disbursements,  and  the  judg- 
ment could  not  be  satisfied  until  that  had  been  paid.  I  do  not  diink, 
however,  that  they  had  a  lien  upon  the  undertakmg.  It  was  not  given 
to  secure  the  payment  of  their  claim.  The  parties  to  this  acti(m  had 
the  right  to  cancel  it,  if  they  saw  fit 

HOUGHTON.  J.,  concurs. 


In  re  BDGEOOMBEJ  ROAD. 
(Supreme  Court,  Appellate  Division,  First  Department   Novemtwr  6,  1908.) 

1.  ATTOBNET  and  CUBNT  (S  144*)— CONTBACTS— CONSTBTJCnON. 

Petitioner,  an  attorney,  agreed  to  appear  for  respondent  in  proceedings 
already  pending  by  the  city  to  acquire  land  for  a  street,  to  procure  a  prop- 
er awat^  for  the  proper^;  and  respondent  agreed  to  p&y  him  60 
cent  of  whatever  nam  was  awarded  and  confirmed  to  her  for  the  property 
over  and  above  the  flmoimt  assessed  for  benefits  against  her  property 
fronting  on  the  proposed  street ;  and  a  sum  was  awarded  respondait  for 
the  property  taken  together  with  interest  from  the  time  the  property 
vested  in  the  city,  which  was  before  the  contract  was  made,  to  the  pay- 
ment of  the  award.  Before  this  proceeding  was  concluded  the  city  had 
acquired,  by  purchase  and  condemnation  for  park  purposes,  res[>ondeut'9 
land  fronting  on  the  proposed  road,  so  that  the  amount  which  would  have 
been  assessable  ^inat  the  land,  had  respondent  continued  to  own  It 
became  assessable  against  the  city,  and  no  assessment  for  baeflts  was 
made  against  respondent.  Held,  that  respondent  was  not  ^titled  to  de- 
dact  from  the  award  the  amount  that  would  have  been  assessed  against 
her  property,  bad  she  continued  to  own  it,  and  petitioner  was  entitled 
to  50  per  cent,  of  the  gross  award  made,  including  the  Intnest  on  the 
award  from  the  time  the  property  vested  In  the  city. 

VBfL  Note. — ^For  other  cases,  see  Attorney  and  Cllrait,  Dec.  Dig.  1 144.*] 

2.  EiuNEitT  DouAin  (I  247*)— GouFBKSATioi*  —  Ajconnr— TucB  ntoic  Wmaa 

HADK— INTBBEST. 

The  confirmation  of  an  award  for  the  taking  of  property  by  eminent  do- 
main by  a  city  related  back  to  the  time  the  propei^  vested  In  the  city,  so 
that  interest  thereon  was  allowable  from  that  tlm& 

[Bd.  Note.— For  other  cases,  see  Eminat  Domidn,  Cent.  Dig.  |  639; 
Dec.  Dig.  I  247.*] 

*For  ottMf  OUM  MM  MUne  topic  &  |  numbbb  In  D«c.  ft  Am.  Dig*.  1W7  to  dkto,  ft  Rep'r  ludexM 
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Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  proceedings  for  the  condemnation  of  land  for  the 
Edgecombe  Road,  in  which  Jame^  A.  Deering,  attorney,  claimed  a  lien 
upon  an  award  made  to  Lillie  J.  Earle.  From  an  order  adjudging 
petitioner  entitled  to  a  lien  in  a  certain  sum,  he  appeals.  Affirmed,  as 
modified. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

John  C.  Shaw,  for  appellant. 

W.  B.  Symmes,  Jr.,  for  respondent 

INGRAHAM,  J.  The  question  presented  in  this  case  involves  the 
construction  of  an  agreement  dated  July  13,  1896,  by  which  the  re- 
spondent employed  the  petitioner,  an  attorney  and  counselor  at  law, 
to  appear  for  her  in  proceedings  instituted  by  the  city  of  New  York  to 
acquire  title  to  certain  lands  for  the  opening  of  Edgecombe  Road,  and 
in  such  proceeding  to  take  such  action  as  to  him  may  seem  advisable 
to  obtain  a  just  and  equitable  award  for  the  takii^  of  the  property. 
The  agreement  then  provided : 

"And  In  consideration  of  his  professional  Berrices  do  bereby  promise,  aft- 
slgD,  and  agree  to  pay  to  the  said  Deering  60  per  cent  of  whatever  stun  sball 
be  awarded  and  confirmed  on  acconnt  of  the  taking  of  said  premises  over  and 
above  the  amount  assessed  for  benefit  In  this  proceeding  against  my  premise* 
fronting  thereon ;  It  t>eing  agreed  and  understood  that.  In  case  no  award  or 
allowance  shall  be  made  and  confirmed  therefor  In  excess  of  the  amount  so 
assrased,  the  said  Deering  shall  rec^ve  nothing." 

The  appellant  proceeded  before  the  commissioners  and  presented 
proof  as  to  the  value  of  the  respondent's  property;  the  presentation 
of  proof  closing  on  June  5,  1897.  On  June  26,  1898,  the  commission- 
ers filed  their  report.  The  corporation  a)unsel  filed  objections  to  the 
report  of  the  commissioners,  and  the  court  refused  to  confirm  the  re- 
port, and  sent  the  case  back  to  new  commissioners.  The  appellant  then 
appeared  before  the  new  commissioners,  submitted  additional  proof  in 
respect  to  the  damages  claimed  by  the  respondent  and  others,  and  by 
the  new  report  the  commissioners  awarded  to  the  respondent  the  sum 
of  $14,284.15  as  the  value  of  the  respondent's  land  taken  for  the  said 
road,  which  report  was  duly  confirmed  on  December  4,  1907.  By  rea- 
son of  the  confirmation  of  this  report  the  respondent  became  entitled 
to  the  sum  of  $14,284.15,  with  interest  from  the  28th  of  December, 
1894,  until  the  date  of  payment,  and  this  amount  was  subsequently 
paid  to  the  respondent,  amounting  in  all  to  the  sum  of  $25,692.43.  It 
also  appeared  that  in  the  year  1893  the  city  of  New  York  purchased 
from  the  respondent  the  property  that  she  owned  on  the  west  side  of 
Edgecombe  Road,  and  which  was  adjacent  to  the  property  taken  by 
this  proceeding,  for  a  public  park,  and  the  respondent  conveyed  this 
property  to  the  city  of  New  York  on  the  21st  of  October,  1903.  During 
the  same  year  the  city  of  New  York  took  proceedings  to  acquire  title 
to  the  land  of  the  respondent  on  the  east  side  of  the  said  road  as  a  pub- 
lic park,  and  commissioners  of  appraisal  were  appointed,  and  on  the 
9th  of  December,  1894,  the  title  to  this  property  vested  in  the  city  of 
New  York.  Before  this  proceeding  was  completed,  therefore,  the 
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of  New  York  had  acquired  title  to  all  of  the  land  of  the  respondent 
which  was  subject  to  assessment  for  benefit  in  this  proceeding,  and  this 
respondent  had  no  longer  any  land  ypon  which  an  assessment  could 
be  imposed. 

By  section  980  of  the  consolidation  act  (chapter  410,  p.  272,  Laws 
1882),  which  was  continued  in  force  by  section  995  of  the  charter  of 
1897  (Laws  1897,  p.  357,  c.  378)  being  section  995  of  the  charter  of 
1901  (Laws  1901,  p.  423,  c.  466),  it  is  provided,  referring  to  proceed- 
ings to  acquire  title  to  public  streets  in  the  city  of  New  York,  that: 

"It  shall  not  be  lawful  to  lay  or  impose  any  assessment  whaterer  on  any 
public  paric,  square,  place,  street,  road  or  avenue,  but  all  assessments  wblcb 
may  be  properly  payable  by  the  city  sbalJ  be  assessed  against  it  In  a  gross 
sum  In  eatdi  and  every  such  proceedli^c-" 

In  accordance  with  this  provision  the  commissioners  made  no  assess- 
ment against  any  of  the  property  that  had  been  acquired  by  the  city, 
but  assessed  against  the  city  a  gross  smn  of  $154,899.09  for  and  on 
account  of  the  benefit  of  the  lands  owned  by  the  city  within  the  area 
of  assessment.  The  question  here  presented  is  whether,  under  the 
agreement,  the  petitioner  is  entitled  to  one-half  of  the  gross  award 
made  by  the  city  of  New  York,  including  the  interest  thereon,  or 
whether  there  should  be  deducted  from  the  award  to  which  the  peti- 
tioner is  entitled  50  per  cent,  of  the  amount  which  would  have  been  as- 
sessed against  the  property  of  the  respondent,  had  she  continued  to  own 
it  up  to  the  date  of  the  commissioners'  report. 

At  the  time  that  this  contract  was  made  the  respondent  was  the 
owner  of  a  strip  of  land  through  which  the  proposed  road  had  been 
laid  out,  so  that  after  the  opening  of  the  road  she  would  own  property 
abutting  on  each  side  oi  the  road  which  would  be  subject  to  an  assess- 
ment for  benefit.  The  petitioner  agreed  that  he  would  conduct  this 
litigation  for  the  respondent  for  50  per  cent,  of  the  net  amount  that 
the  respondent  would  receive  after  paying  whatever  assessments  were 
imposed  upon  her  property.  The  contract  was  that  the  petitioner 
was  to  receive  50  per  cent,  of  "whatever  sum  shall  be  awarded  and  con- 
firmed on  account  of  the  taking  of  said  premises  over  and  above  the 
amount  assessed  for  benefit  in  diis  proceeding  against  my  premises 
fronting  thereon."  If  no  sum  was  assessed  for  t^nefit,  and  that,  of 
course,  includes  a  legal  assessment,  which  would  become  a  lien  upon 
the  property,  so  that  the  respondent  would  have  to  pay  it,  then,  of 
course,  there  was  to  be  no  deduction  from  the  gross  sum  awarded  for 
the  property  taken.  It  is  quite  apparent,  I  think,  that  if  the  commis- 
sioners had  attempted  to  assess  upon  the  respondent's  property  a  sum 
of  money  for  the  benefit  in  consequence  of  the  opening  of  the  road, 
and  the  assessment  should  have  been  set  aside  because  of  an  irregulari- 
ty, so  that  the  respondent  had  not  been  compelled  to  pay  it,  the  appel- 
lant would  have  been  entitled  to  50  per  cent,  of  the  award  without  any 
deduction.  The  city  of  New  York  actually  acquired  the  fee  of  the 
property  abutting  on  both  sides  of  the  street  before  any  award  was 
made  to  the  respondent.  The  moment  that  title  vested  in  the  city  of 
New  York  by  provision  of  the  charter  there  could  be  no  assessment 
upon  the  respondent  or  upon  her  property.  The  city  of  New  York  was 
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compelled  to  pay  whatever  amount  the  commissioners  would  have 
assessed  upon  the  property  acquired  by  the  city  of  New  York,  if 
the  respondent  had  continued  to  own  it;  but  there  was  no  assess- 
ment imposed,  and  there  could  be  no  assessment  imposed.  Taking 
the  literal  meaning  of  the  agreement,  therefore,  the  respondent  was 
not  entitled  to  deduct  any  amount  fr«m  the  gross  award,  as  nothing 
had  been  assessed  upon  the  respondent's  property. 

I  think  that  this  was  in  accord  with  the  intent  of  the  parties.  The 
respondrat  intended  that  there  should  be  paid  out  of  the  award  what- 
ever assessment  was  levied  upon  her  property,  and  that  the  balance 
should  be  equally  divided  between  herself  and  the  petitioner.  In  con- 
sequence of  her  sale  of  this  property  to  the  city  of  New  York  she 
will  receive  the  entire  award  for  the  property  taken,  without  being 
compelled  to  pay  any  portion  of  it  for  an  assessment  for  benefit.  So 
far  as  the  interest  is  concerned,  I  think  the  petitioner  is  also  entitled 
to  50  per  cent,  of  that.  Whenever  an  award  was  made,  it  related 
back  to  the  time  the  property  vested  in  the  city.  Before  this  contract 
was  made  the  property  had  so  vested,  and  the  owner  of  the  property 
taken  would  be  entitled  to  the  value  of  the  property  at  the  time  it 
was  taken  and  interest  on  that  value  down  to  the  tmie  of  payment. 
As  the  petitioner  was  entitled  to  one-half  of  the  award,  he  was  en- 
titled to  it  as  of  the  date  when  the  property  was  taken,  and,  being  en- 
titled to  it  at  that  time,  he  would  be  entitled  to  interest  on  it  until  the 
same  was  paid.  Whether  we  treat  the  amount  fixed,  including  the 
interest,  as  the  value  of  the  property  taken,  or  the  amount  fixed  for 
the  prc^erty  as  the  award,  and  the  interest  as  an  incident  to  the  rig^t 
to  receive  it,  it  amounts  to  the  same  thing,,  because,  if  the  petitioner 
was  entitled  to  60  per  cent,  of  the  award  when  made,  he  would  also 
be  entitled  to  interest  on  that  sum  as  incidental  to  the  same  until  it 
was  paid. 

Our  conclusion,  therefore,  is  that  the  order  appealed  from  must  be 
modified,  by  awarding  the  petitioner  one-half  of  the  amount  actually 
awarded  for  the  lands  taken  and  the  interest  thereon,  and,  as  so  modi- 
fied, the  order  is  affirmed,  with  $10  costs  and  disbursements  to  the 
appellant.  All  concur. 
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FOWLBB  et  al.  T.  COATES  et  al. 


(SviH^me  Conr^  An>eUate  DlvlBlon,  Foardi  D^rtment  Norember  11,  1908.) 

1.  Deeds  (S  163*) — Conditions— Excuses  fob  NoNPEBFosifAifCE. 

A  factory  owner,  who  agreed  to  locate  bis  plant  In  a  village  and  op- 
erate the  same  for  10  yean  in  consideration  of  a  conveyance  of  a  site 
and  the  payment  of  a  bonus,  is  not  absolved  ffom  operating  the  plant 
for  that  time  because  of  its  destmction  by  Are,  and  on  fallnre  to  do  bo 
title  reverts  to  grantna 

[Ed.  Note.— For  other  casein  see  Deed^  Gent  Die  I  620;  Dec.  Dig.  I 
168.*] 

&  VEHDOB  and  PDBtnASEB  (|  297*)— BSKAGH  OT  COHDITIONS  BT  TUTDSI— RX- 

Entbt— PsBBOHB  BmnxxD  TO  Bx-V^Toa. 

Notwithstanding  the  right  of  re-entry  on  breach  of  condition  is,  as  a 
general  ml^  in  the  grantors,  yet  where  a  grantor  held  as  trustee,  and 
was  not  the  owner  individually,  and  sabsequently  conveyed  to  other  mem- 
bers of  a  cmnmlttee  of  which  he  was  a  member,  for  whom  he  was  trus- 
tee and  whose  interests  he  represented  as  such,  the  right  of  re-entry  pass- 
ed to  them. 

[Ed.  Note. — For  othw  cases,  see  y^dor  and  Purchaser.  Cent  Dig.  I 
833 ;  Dec.  Dig.  f  297.*] 

8.  VeNDOB  AMD  PUBCHASEB   (|   297*) — CONDITIONS— BbEACH—RE-BntBY. 

The  right  of  re-entry  after  breach  of  condition  in  a  deed  was  not  de* 
stroyed  by  the  acceptance  of  a  deed  from  the  referee  In  bankrupt<^  pro- 
ceedingB  against  the  person  to  whom  the  prranises  had  been  ctnive^  on 

such  condition. 


[Ed.  Nota — ^For  other  cases,  see  Vendor  and  Purdiaser,  Dec.  Dig.  ( 
207.*] 


^  MOBTOAGBS  (I  153*)  MOBTOAOEB  AS  BONA  FiDE  PUBOHABEB. 

Where  tmstees  and  executors  loaned  a  large  sum  of  trust  funds,  ei- 
ther recklessly  without  any  knowledge  of  mor^iagor's  tltle^  which  whol- 
ly depended  up<m  a  deed  to  him  on  condition  that  he  operate  a  factory 
on  the  premises  for  10  years,  or  else  Improvldraitly  relying  upon  mort- 
gagor's ability  to  carry  out  the  condition,  and  without  any  Insurance  up- 
on the  property  to  Indemnify  them  In  the  event  of  loss  by  fire,  the  equi- 
ties were  not  with  such  trustees  and  executors,  as  mortgagees,  as  against 
the  subscribers  to  the  fund  to  purchase  and  donate  the  site.  In  a  suit  on 
their  behalf  to  declare  a  forfeiture  for  nonperformance  of  the  condition 
and  to  remove  the  mortgage  as  a  cloud  upon  their  title. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Dec.  Dig.  i  158.*] 

Kruse  and  Robson,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Lewis  County. 

Action  by  Philip  S.  Fowler  and  others,  as  trustees,  against  William 
H.  Coates  and  another,  as  trustees,  impleaded  with  others.  Judgment 
for  plaintiffs,  and  certain  defendants  ^peal.  Affirmed. 


Argued  before  McLENNAN.  P.  J.,  and  SPRING,  WIIXIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Edward  J.  Boshart.  for  appellants. 
Charles  C.  Mereness,  for  respondents. 

SPRING,  J.  The  plaintiffs  in  this  action,  with  others,  were  sub- 
scribers to  a  fund  raised  in  the  village  of  Lowrille,  Lewis  county,  for 
the  purpose  of  inducing  one  WilHam  G.  Conover  to  move  his  canning 
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factory,  then  located  in  the  state  of  Delaware,  to  said  village  and  there 
operate  the  same.  The  amount  raised  exceeded  $4,000.  On  April  23, 
1901,  Conover  and  a  committee  of  the  subscribers,  comprising  the 
plaintiffs  and  one  West,  entered  into  an  agreement  whereby  the  said 
Conover  agreed  to  move  his  said  factory  to  Lowville  and  operate  the 
same,  on  a  site  to  be  furnished  by  said  committee,  for  the  period  of 
10  years  from  August  1,  1901,  and  the  committee  agreed  to  pay  to 
said  Conover  $3,SS5,  besides  providing  the  site  for  the  location  of  the 
plant,  and  these  covenants  were  fulfilled  by  the  committee.  By  the 
terms  of  the  contract  Conover  agreed  to  remove  his  canning  plant  and 
manufactory  to  Lowville,  install  the  same  on  the  site  selected,  and 
"in  good  faith  to  run  and  operate  the  same  as  a  canning  and  preserving 
factory,  or  some  other  manufacturing  enterprise  upon  said  site  that 
will  utilize  said  buildings  erected  thereon."  In  consideration  of  the 
fulfillment  of  the  covenants  undertaken  by  Conoyer  (designated  the 
contractor)  the  committee  representing  Ae  subscribers  covenanted  to 
cause  to  be  delivered  to  him  a  deed  of  conveyance  of  said  site,  and  die 
contract  contained  the  following : 

"Said  deed  to  be  executed  by  said  owner  and  delivered  to  said  contractor 
npon  the  arrival  of  said  buildings,  mactalnes,  macAilnerr,  tools,  Imt^ements, 
aK>arati]0,  and  ftn>11anoe8  at  LowrUle  aforesaid,  and  said  deed  of  conveyance 
conditioned  upon  tbe  faithful  conduct  and  operaticm  of  aucb  ipanufacturlntr 
enterprise  on  said  site  fen-  tbe  period  of  10  years  from  said  let  day  of  Au- 
gust, 1901,  as  aforesaid,  and  said  contractor's  title  to  said  real  estate  to  be 
and  become  absolute  only  at  the  expiration  of  said  period  of  10  years,  and 
upon  tbe  faithful  operation  of  said  plant  during  said  period." 

On  the  23d  of  May,  1901,  and  before  said  plant  had  been  installed 
at  Lowville,  the  owner  of  the  site  conveyed  the  same  to  De  Witt  C. 
West,  one  of  said  committee,  on  behalf  of  the  subscribers,  and  who 
was  styled  in  the  conveyance  "as  trustee  for  the  subscribers  to  the 
fund  to  establish  a  canning  factory  at  Lowville,  N.  Y."  On  die  same 
day  said  West,  with  the  same  description  as  to  his  agency  of  trustee* 
ship,  conveyed  the  said  premises  to  said  Conover  upon  condition  that 
said  plant  and  manufactory  be  "completed  and  ready  for  operation 
by  August  1,  1901,"  and  upon  the  further  condition: 

"That  Bald  Conover,  or  his  heirs  or  assigns,  shall  In  good  faith  nm  and 
operate  the  same  as  a  canning  and  preserving  factory,  or  some  other  man- 
ufacturing enterprise  upon  said  premises  that  wUl  utilize  said  buildings  erect- 
ed thereon  for  and  dnrli^  tbe  period  of  ten  (10)  years  from  said  lat  day  of 
August,  1901,  as  aforesaid,  and  the  title  of  said  William  O.  Omorer  to  said 
real  esUite  and  rights  hereby  conveyed  hereunder  to  be  and  become  absolute 
only  at  the  expiration  of  said  period  of  ten  years,  and  upon  tbe  full  compli- 
ance by  said  Conover,  or  his  heirs  or  assigns,  of  the  atMve-mentlcaed  condi- 
tions and  of  the  faithful  operation  of  said  plant  daring  said  period ;  and  this 
conreynnce  Is  made  and  accepted  upon  the  aforesaid  express  conditions,  and 
In  case  said  Conover,  or  his  heirs  or  assigns,  shall  make  default  or  fall  to 
perform  any  of  tbe  aforesaid  c(»idlttons»  and  shall  fail  or  neglect  In  good 
faith  to  operate  said  manufactory  at  any  time  within  said  period  of  ten  years, 
then  and  In  the  event  of  snch  failure  all  interest  of  said  Conover  in  the  above- 
described  premises  and  rights  shall  ot  once  terminate  and  cease,  and  said 
premises  and  rights  shall  at  once  revert  to  said  party  of  the  first  part,  who 
may  at  once  re-^iter  and  take  poftsesslon  of  said  premises  and  rlghtB,  and 
without  notice  evict  all  persons  therefrom  In  possession  thereof,  and  use,  oc- 
cupy, and  enjoy  said  premises  aa  fully  as  though  this  cmveyance  were  not 
made." 
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The  deed  to  West,  as  trastee>  was  recorded  in  May,  1901,  and  the 
one  from  him  to  Conover  was  not  recorded  until  March  23,  1906. 
Conover  located  his  plant  and  operated  it  as  a  canning  factory  until 
November  18,  1904,  when  the  principal  buildings  were  destroyed  by 
fire.  Conover  did  not  rebuild  the  plaiit,  and  in  March  following  was 
adjudged  a  bankrupt,  and  his  creditors  realized  no  more  than  1  per 
centum  of  their  liabilities.  Conover  abandoned  the  enterprise  and  at 
the  time  of  the  trial  resided  in  the  state  of  Pennsylvania.  West  mov- 
ed from  Lowville,  and  in  June,  1906,  "individually  and  as  trustee  for 
the  subscribers  to  the  fund  to  establish  a  canning  factory  at  Lowville," 
conveyed  to  the  plaintiffs  by  quitclaim  deed  the  premises  in  controver- 
sy. In  June,  1904,  Conover  executed  to  the  defendant  mortgagees  a 
mortgage  on  the  premises  to  secure  the  payment  of  $25,000,  no  part  of 
which  has  been  paid.  The  action  is  brought  by  the  plaintiffs,  on  be- 
half of  the  subscribers,  to  secure  a  judgment  declaring  the  termina- 
tion and  forfeiture  of  the  Conover  title,  and  that  the  mortgage  mention- 
ed is  invalid,  and  for  the  removal  of  the  same  as  a  cloud  upon  the  ti- 
tle ;  and  the  judgment  conforms  to  the  relief  sought 

It  is  the  claim  of  the  appellants  that  the  title  vested  absolutely  in 
Conover  upon  the  conveyance  by  West,  subject  to  be  defeated  upon 
his  failure  to  perform  the  conditions  assumed  by  him,  and  that  his 
covenant  was  to  operate  the  existing  plant  for  10  years,  and,  as  per- 
formance was  rendered  impossible  because  the  plant  was  destroyed 
by  fire,  he  was  relieved  of  its  fulfillment.  I  doubt  whether  the  title 
absolutely  vested  in  Conover.  It  was  the  intention  of  the  parties  to 
withhold  the  vesting  of  ownership  until  he  had  operated  ^e  plant  for 
10  years.  The  covenants  in  the  deed  explicitly  so  state,  and  in  the 
event  of  failure  to  operate  the  same  "all  interest  *  *  *  and  rights," 
not  the  fee  title  of  Conover  in  the  premises,  "shall  at  once  terminate 
and  cease."  The  parties,  therefore,  understood  that  there  was  to  be 
no  transfer  of  the  fee  title  to  him  until  performance  and  for  the  full 
stipulated  period. 

In  determining  whether  a  condition  is  subsequent  or  otherwise,  the 
intention  of  the  parties  as  gathered  from  the  instrument  is  controlling. 
NicoU  v.  N.  Y.  &  Erie  Ry.  Co.,  12  N.  Y.  121-130.  Booth  v.  Baptist 
Church  et  al.,  126  N.  Y.  215,  242,  28  N.  £.  238.  In  the  cases  cited  on 
the  appellants'  brief  possession  and  the  vesting  of  the  title  were  both 
indispensable  to  carry  out  the  purpose  for  which  the  purchase  was 
made.  To  illustrate :  In  the  Nicoll  Case,  supra,  the  land  was  conveyed 
to  the  railroad  corporation  upon  condition  that  it  construct  its  road 
within  a  certain  time,  so  that  it  may  well  have  been  held  that  the  par- 
ties expected  the  title  to  pass. 

We  will,  however,  assume  that  the  title  was  vested  in  Conover  ab- 
solutely, subject  to  be  defeated  upon  failure  to  perform;  in  other 
words,  that  tiie  limiting  clause  is  to  be  construed  as  a  condition  sub- 
sequent. The  subscrtb«rs  raised  the  money  to  purchase  a  site,  and 
donated  to  Conover  over  $3,000  upon  his  agreement  to  operate  the 
plant  for  10  years.  We  may  limit  it  to  the  existing  plant.  But  Cono- 
ver at  least  agreed  to  carry  on  a  manufacturing  business  in  that 
plant  for  10  years.  At  the  time  the  agreement  was  made  the  per- 
formance of  this  undertaking  was  possible.  He  might  have  protected. 
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himself  against  such  a  loss  as  occurred  by  providing  for  the  contin- 
gency in  the  conveyance.  He  might  have  insured  his -property  and 
limited  his  rebuilding  to  the  insurance  money  received.'  He  assumed 
without  restriction  a  reasonable  undertaking.  The  destruction  of  the 
plant  rendered  it  impossible  for  him  to  perform.  He  had  but  little 
insurance,  and  was  left  penniless.  The  subscribers,  who  had  raised 
the  money  and  purchased  the  site  for  a  specific  purpose,  were  not  re- 
sponsible for  the  loss.  Through  no  fault  on  their  part  there  was  a 
failure  to  carry  on  the  plant,  and  when  that  happened  Conover's  rights 
terminated  and  ceased,  and  the  premises  reverted  ipso  facto  to  the 
grantor.  West,  as  trustee,  who  was  the  one  of  the  committee  represent- 
ing the  subscribers  in  the  conveyance  to  Conover.  We  appreciate 
that  a  forfeiture  of  a  condition  subsequent  is  regarded  with  disfavor. 
Conover,  however,  abandoned  his  project.  He  is  not  vindicating  his 
title,  or  asserting  that  he  has  complied  with  the  covenants  which  he 
undertook  when  he  accepted  the  deed.  No  one  intends  that  the 
plant  was  operated  for  the  10  years,  or  that  Conover  continued  the 
venture  after  the  fire.  If  we  are  right  in  the  proposition  that  Conover 
was  not  absolved  from  his  undert^Scing  to  carry  on  the  plant  for  10 
years  because  of  its  destruction  by  fire,  then  there  is  no  injustice  in 
declaring  a  forfeiture  of  the  condition.  The  enforcement  of  the 
agreement  of  the  parties  compels  the  decree  of  forfeiture.  "A  court 
of  equity  cannot  control  the  lawful  contracts  of  parties."  4  Kent's 
Commentaries  (6th  Ed.)  p.  130. 

It  is  held  that  in  case  of  a  condition  subsequent  which  is  impossible 
of  performance  at  its  inception,  or  is  subsequently  rendered  so  by  act 
of  God  or  of  the  grantor,  the  estate  becomes  unconditionally  vested 
in  the  grantee.  2  Washburn  on  Real  Property  (3d  Ed.)  p.  7;  4  Kent's 
Commentaries  (6th  Ed.)  p.  130.  I  have  been  unable,  however,  to  find 
any  authority  for  the  proposition  that  the  estate  vests  indcfeasibly 
where  the  condition  was  capable  of  performance  at  its  creation,  but 
performance  was  subsequently  made  impossible  through  no  fault  or 
intervention  of  the  grantor,  and  not  by  act  of  God.  The  interests  of 
the  subscribers  are  to  be  considered,  not  wholly  those  of  Conover. 
They  have  lost  in  the  project.  The  dilapidated  buildings  now  left 
are  not  worth  more  than  $500.  So  at  best  they  cannot  be  compensated 
for  their  contributions.  The  enterprise  which  they  attempted  to  foster 
cannot  be  fulfilled. 

It  is  claimed  that  the  right  of  re-entry  on  forfeiture  for  breach  of 
condition  is  lodged  in  the  grantor;  and  that  is  the  general  rule.  West, 
however,  was  one  of  the  committee.  He  held  as  trustee  for  the  benefit 
of  the  subscribers,  and  evidently  to  obviate  the  annoyance  of  obtain- 
ing a  deed  from  all  the  members  of  the  committee.  He  was  not  the 
owner  individually.  Had  he  died,  the  right  of  re-entry  would  not  have 
passed  to  his  heirs  at  law.  When  it  was  inconvenient  for  him  to  act 
further,  he  conveyed  to  the  other  members  of  the  committee.  He 
was  simply  as  a  matter  of  convenience  eliminated  from  representing 
the  subscribers. 

The  referee  in  bankruptcy  conveyed  Conover's  interest  in  the  prem- 
ises to  the  plaintiffs  as  trustees,  subject  to  the  mortgage  of  defend- 
ants; and  it  is  urged  that  the  grantees,  by  accepting  the  c(Hiveyance, 
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succeeded  to  Conover's  rights  and  were  bound  to  perform  the  condi- 
tions imposed  upon  him  in  the  deed  from  West.  The  transfer,  with- 
out the  explicit  declaration,  would  be  subject  to  the  mortgage,  if 
Ccmover  held  any  interest.  The  grantees  did  not  assume  to  pay  the 
mortgage.  Nor  do  I  tiiink  the  acceptance  of  a  referee's  deed  destroyed 
the  right  of  re-entry  upon  the  forfeiture  of  the  condition  subsequent 
in  the  West  conveyance.  As  a  matter  of  precaution,  it  was  prudent 
for  these  trustees  to  obtain  the  interest  of  Conover,  even  though  but 
nominal.  If  they  had  been  able  to  obtain  a  release  from  the  mortga- 
gees, the  title  would  have  been  effective  in  the  plaintiffs  without  the 
e^ense  of  an  action  to  obtain  a  judgment  decreeing  forfeiture. 

The  equities  of  the  parties  to  the  suit  are  not  with  the  mortgagees. 
Th^,  as  trustees  and  executors,  loaned  a  large  sum  of  trust  funds 
*o  Conover  before  the  West  deed  was  recorded.  They  either  reck- 
lessly did  this,  without  any  knowledge  of  Conover's  title,  for  it  wholly 
depended  upon  the  West  deed,  or  else  improvidently  turned  over 
these  trust  funds  to  Conover,  relying  upon  his  ability  to  carry  out  the 
conditions  assumed  by  him,  and  without  any  insurance  upon  the  prop- 
erty to  indemnify  them  in  the  event  of  loss  by  fire.  The  judgment 
should  be  affirmed,  with  costs. 

Ju<^;ment  affirmed,  with  costs.  All  concur,  except  KRUSE,  J., 
who  dissents  in  memorandum,  in  which  ROBSON,  J.,  concurs. 

KRUSE,  J.  (dissenting).  The  covenant  or  condition  in  the  deed  to 
Conover  required  him  to  remove  his  canning  plant  and  manufactory, 
and  all  buildings,  machines,  machinery,  tools,  implements,  appliances, 
apparatus,  and  fixtures  used  or  kept  for  use  in  connection  therewith, 
and  erect  the  same  on  the  lands  in  controversy ;  also  in  good  faith  to 
run  and  operate  the  same  as  a  canning  and  preserving  factory,  or 
some  other  manufacturing  enterprise  upon  said  premises  that  will 
utilize  said  buildings  erected  thereon  for  and  during  the  period  of  10 
years  from  August  1,  1901.  Conover  renioved  the  buildings,  erected 
the  same  upon  the  lands,  and  operated  the  same  until  they  were  sub- 
stantially destroyed  by  fire,  which  occurred  before  the  expiration  of 
the  10-year  period.  It  is  not  claimed  that  such  destruction  was  through 
the  fault  of  Conover,  or  that  there  was  any  insurance  on  them  to  make 
the  loss  good.  I  think,  under  the  circumstances,  there  was  no  breach, 
and  therefore  no  forfeiture.  I  think  he  was  not  required  to  rebuild. 
Conditions  subsequent  are  not  favored,  and  are  strictly  construed.  Be- 
yond that,  I  am  inclined  to  the  opinion  that  there  are  o^r  difficulties 
in  the  way  of  the  plaintiffs'  right  to  maintain  the  action. 

I  therefore  vote  for  reversal. 
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MirinoiPAz,  GoBPOBA.Tion8  <|  70S*)  —  Stbeets  —  XjIABilxtt  tob  Nbougkhcb— 
Oabb  RsgmBBD. 

The  power'  of  ao  electric  hansom  belonging  to  defendant  having  become 
weaki  it  was  towed  by  another  hansom  of  defendant  with  a  rope  about 
six  or  seven  feet  In  length.  A.  driver  was  seated  on  the  hl^  seat  In  the 
rear  of  each  machine.  At  a  street  crossing  an  officer  In  charge  of  the 
traffic  signaled  them  to  stop,  which  they  did,  and  plaintiff  attempted  to 
pass  between  the  hansoms.  The  rear  driver,  seeing  her,  called  ont  a  want- 
ing of  the  rope,  which  she  testified  she  did  not  bear,  and  she  was  caught 
by  the  rope  and  thrown.  Held,  that  defendant  was  not  negligent 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  I 
705.»] 

Appeal  from  Trial  Term. 

Action  for  personal  injuries  by  Delia  A.  Canfield  against  the  New 
York  Transportation  Company.  From  a  judgment  for  plaintiff  for 
$1,643.29,  and  an  order  denying  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  McI^UGHLIN, 
CLARKE,  HOUGHTON,  and  SCOTT,  JJ. 

Arthur  K.  Wing,  for  appellant. 

I4.  &  A.  U.  Zinke  (I/mis  Zinke,  of  counsel),  for  respondent 

CLARKE,  J.  At  about  6 :50  p.  m.  on  the  evening  of  December  28, 
1905,  two  electric  hansoms  owned  by  the  defendant  were  proceeding 
north  on  Broadway.  The  power  in  the  rear  machine  had  become  weak, 

and  it  was  being  towed  by  means  of  a  rope  about  an  inch  to  an  inch 
and  a  half  in  thickness,  and  about  six  or  seven  feet  in  length,  which 
connected  the  two  vehicles.  A  driver  was  seated  on  the  high  seat  in 
the  rear  of  each  machine.  At  Thirty-Fourth  street  a  police  officer  in 
charge  of  the  traffic  signaled  them  to  stop,  and  they  did  stop  on  the 
south  side  of  Thirty-Fourth  street,  and  close  to  tiie  sidewalk  on  die 
right-hand  side  of  Broadway. 

The  plaintiff  testified  that  she  was  crossing  Broadway  and  Sixth  ave- 
nue, headed  for  the  comer  of  Thirty-Fourth  street ;  that  she  got  clear 
across  both  sets  of  tracks ;  that  she  saw  the  first  automobile  approach- 
ing, and  that  she  stood  and  allowed  it  to  pass ;  that  she  looked  up  and 
saw  another  automobile  in  motion,  but  suddenly  stop ;  that  she  looked 
at  the  chauffeur;  that  after  the  first  vehicle  had  stopped  she  stood  for 
probably  half  a  minute  or  a  minute  to  let  this  vehicle  come  to  a  stop ; 
that  she  looked  straight  ahead ;  that  she  proceeded  rapidly,  when  she 
was  caught  by  a  rope  and  thrown  down ;  that  at  no  time  did  she  see 
this  rope  before  she  fell ;  that  after  she  got  up  she  saw  the  numbo'  on 
the  automobile  clearly,  and  had  no  difficulty  m  seeing  it  llie  cluiuf- 
feur  on  the  rear  automobile  testified  that  after  they  had  stopped,  in  re- 
sponse to  the  order  from  the  police  officer,  a  Httle  south  of  the  cross- 
ing, he  saw  the  lady,  and  shouted,  "Hey  there !  you  can't  come  across 
here.    Look  out  there,  lady!   There  is  a  rope  there" — and  tiiat  she 
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came  along  and  fell  down.  The  chauffeur  on  the  first  machine  testified 
that  he  heard  the  warning  given.  The  plaintiff  testified  that  she  did 
not  hear  the  warning  and  did  not  see  the  rope. 

I  am  unable  to  discover,  upon  these  facts,  upon  what  a  finding  of 
negligence  on  the  part  of  the  defendant  can  be  predicated.  When'  an 
automobile  loses  its  motive  power,  it  must  be  moved  by  &e  application 
of  some  outside  power.  The  ordinary  and  common  way  is  by  attach- 
ing it  to  another  vehicle  and  towing  it  to  the  garage.  The  machines 
were  at  rest.  The  plaintiff  swore  positively  that  she  stood  for  not  less 
than  half  a  minute  after  they  stopped.  The  light  was  sufficient  for  her 
to  read  the  number  on  the  machine.  That  she  did  not  see  any  rope  may 
be  admitted;  but  its  position  between  the  two  machines,  under  the 
circumstances,  could  not  be  held  to  be  an  act  of  negligence.  Nor  can 
I  see  that  tfie  defendant  is  any  more  responsible  for  her  act  in  running 
into  the  rope  than  if  she  had  run  into  the  machine  itself.  The  auto- 
mobiles were  on  the  street,  where  they  had  a  right  to  be.  They  had 
been  ordered  by  the  police  to  stop  at  the  place  where  they  then  stood. 
Seeing  the  plaintiff  suddenly  try  to  pass  between  the  vehicles,  the 
only  thing  that  the  men  in  charge  could  do  was  to  warn  her,  and  this 
they  did.  I  am  of  the  opinion  that  the  verdict  was  not  warranted  by 
the  evidence. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

PATTERSON,  P.  T.,  and  McLAUGHLIN  and  SCOTT,  JJ.,  con- 
cur. HOUGHTON,  J.,  concurs  as  against  weight  of  evidence. 


MORRISON  et  al.  V.  SLATBB  et  aL 

•     (Snpreme  Conrt,  Appellate  Division,  First  Department   November  6,  1908.) 

1.  MOBTOAOBS  (S  427*)— FOBECLOSUBE— PABTIES  DEFENDANT— Gu A BAHTOBS. 

While  guarantors  of  a  mortgage  debt  were  not  necessary  parties  on  i/ 
foreclosure  as  to  the  validity  of  the  purchaser's  title,  they  were  proper  r 
parties,  and  If  they  had  been  made  parties  a  Judgment  for  deficiency 
m^t  have  been  taken  against  them  In  that  action ;  and  the  rules  of  law 
as  to  permitting  a  separate  mXt  against  than  are  as  applicable  as  if  they 
had  beei  obligors  on  the  mortgage  bond  Itself  instead  ot  guarantors. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Dec  Dig.  i  427.*] 

2.  MOBTQAOn  (Ji  Sei*)  —  FOBBOLOBUBB— DKFioianoT— Skpautb  Suhs— Rioht 

TO  MaIKTAIN. 

Code  ClT.  Proc.  I  1628,  providing  that  while  a  foreclosnre  is  pending, 
or  after  final  Judgment  for  plaintiff  therein,  no  other  suit  shall  lie  to 
recover  any  part  of  the  debt  without  leave,  gives  no  absolute  right  to  a 
plaintiff  to  sue  separately,  after  foreclosure,  a  guarantor  of  the  mort- 
gage debt,  who  might  have  been  made  a  party  on  foreclosnre,  and  the 
right  staonld  be  granted  only  upon  a  satisfactory  showing. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  i  1610;  Dec. 
Dig.  I  561.*] 

3.  MoBTOAOEB  (§  561*)— FoBECLosuBB— DBFionwor— BBPARAaa  Suits  AaAxnsT 

GuABANTOEa— Right  to  Maintain. 

PlaintlCts  are  not  entitled,  under  Code  Civ,  Proc.  }  1628,  to  sue  guar- 
antors ot  a  mortgage  debt  for  a  deficiency  on  foreclosure,  where,  so  as 
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to  hasten  the  matter  to  a  decree,  they  did  not  proceed  against  one  of  the 
goarantorg  In  the  foreclosure  action,  where,  though  another  guarantor 
was  made  a  par^,  be  was  racpresalr  Informed  that  no  personal  claim  was 
made  against  him,  and  where  no  ezcuw  ia  giva  for  not  making  the  tiiird 
guarantor  a  party. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages,  Dec.  Dig.  |  fiSL*] 

Appeal  frcHn  Special  Term,  New  York  County. 

Action  by  Jacob  Morrison  and  another  against  Isaac  Slater  and 
others.  From  an  order  allowing  plaintiiTs  to  sue  tinder  Code  Civ.  Proc. 
§  16S8^  and  to  amend,  defen(£uits  appeal.  Reversed  and  motion  de- 
nied. 

Argued  before  INGRAHAM,  McLAUGHUN,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Alexander  Rosenthal,  for  appellants. 
Gustavus  A.  Rogers,  for  respondents. 

SCOTT,  J.  Defendants  appeal  from  *an  order  granting  leave  to 
plaintiffs  to  sue  them,  after  foreclosure  and  sale  of  mortgaged  prop- 
erty, for  a  deficiency  arising  upon  such  sale.  The  plaintiffs  held  a 
mortgage  assigned  to  them  by  the  defendant  Frank  Slater,  to  whom 
it  had  been  given  by  one  Mondshain.  Upon  the  assignment  Frank 
Slater  had  indorsed  a  written  guaranty  of  the  payment  of  the  mort- 
gagee debt,  and  the  defendants  Isaac  and  Joseph  SUter  had  also  joint- 
ly indorsed  thereon  a  like  guaranty.  When  the  foreclosure  action 
was  begun,  Frank  Slater  and  Isaac  Slater  were  named  as  defendants. 
Some  difficulty  appears  to  have  been  found  in  effecting  service  upon 
Frank  Slater,  although  it  does  not  appear  very  clearly  what  efforts 
were  made  to  serve  him.  At  all  events  he  was  dropped  as  a  defend- 
ant. Isaac  Slater  was  served  with  a  summons  and  a  notice  of  the  ob- 
ject of  the  action,  in  which  it  was  stated  in  precise  terms  that  no  per- 
sonal claim  was  made  against  him.  He  served  a  notice  of  appearance, 
but  took  no  further  steps  in  the  cause.  Joseph  Slater  was  neither  nam- 
ed as  a  defendant  nor  served  with  process.  The  action  proceeded  to 
foreclosure  and  sale,  resulting  in  a  deficiency  of  $4,641.72  on  a  $6,000 
mortg:age.  For  this  sum  the  plaintiffs  now  seek  to  sue  the  Slaters, 
an^%e  order  appealed  from  permits  them  to  do  so.  Code  Civ.  Proc. 
§  i^38. 

■^It  is  urged  on  behalf  of  the  respondents  that  the  guarantors  of  the 
debt  were  not  necessary  parties  to  the  foreclosure  action.  This  is  un- 
doubtedly true  in  a  certain  sense,  because  the  title  of  the  purchaser 
upon  the  sale  would  not  be  affected  by  their  absence.  There  is  no 
doubt,  however,  that  they  would  have  been  proper  parties,  and  that, 
if  they  had  been  made  parties,  a  judgment  for  deficiency  might  have 
been  taken  against  them  in  that  action .X Robert  v.  Kidansky,  111  App. 
Div.  475,  97  N.  Y.  Supp.  913.  Hence  the  rules  of  law  as  to  permitting 
a  separate  action  to  be  brought  against  them  are  precisely  as  applicable 
as  if  they  had  been  obligors  on  the  bond  itself,  instead  of  guarantors. 
It  has  been  universally  held  that  section  1628  of  the  Code  of  Civil  Pro- 
cedure confers  no  absolute  right  upon  a  plaintiff  to  sue  separately,  aft- 
er foreclosure,  a  person  liable  for  the  mortgage  debt,  and  who  might 
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have  been  made  a  party  to  the  foreclosure  action^  but  that  Hie  right  to 
do  so  should  be  granted  only  when  satisfactoiv  reasons  are  shown  why 
the  personal  liability  was  not  prosecuted  in  the  foreclosure  suit  itself. 
It  was  pointed  out  by  Judge  Rapallo  in  Equitable  Life  Ins.  Soc  v. 
Stevens,  63  N.  Y.  341,  at  page  346,  that  under  the  Revised  Statutes — 

"bo  far  from  being  made  compulsory  upon  the  court  to  grant  such  permUnlou 
Id  all  cases,  the  general  rule  was  against  It,  and  q>eclal  clrcnmstances  must 
be  shown  to  justify  a  separate  proceeding  at  law." 

So,  also,  it  was  said  in  Scofield  v.  Doscher,  72  N.  Y.  491,  at  page 
495: 

"The  aim  of  the  statute  Is  to  disprae  of  the  matter  in  one  proceeding." 

In  Matter  of  Marshall.  63  App.  Div.  136,  65  N.  Y.  Supp.  760,  the 
plaintiff  had  made  the  original  mortgagors  parties  defendant,  but,  find- 
ing some  difficulty  in  serving  them,  had  entered  an  order  striking  their 
names  out,  expressing  a  willingness  to  forego  any  right  to  a  deficiency 
judgment  against  them  for  the  sake  of  hastening  the  case.  An  order 
permitting  him,  after  sale,  to  sue  these  same  parties  for  a  deficiency, 
was  reversed  by  this  court;  the  rule  being  reiterated  that  such  leave 
should  be  given  with  caution,  and  especially  so  when  the  mortgagees 
voluntarily  refrained  from  sMking  a  deficiency  judgment  in  the  fore- 
closure action. 

An  affidavit  submitted  by  one  of  the  plaintiffs  shows  that  in  electing 
not  to  proceed  against  Frank  Slater  in  the  foreclosure  suit  he  was 
actuated  by  much  the  same  considerations  which  moved  the  plaintiff 
in  the  case  last  cited,  for  he  says : 

"I  knew  Oxat  the  security  that  I  had  against  the  property  was  more  re- 
liable than  the  personal  responsibility  of  these  defendants,  and  verily  believed. 
If  I  could  hasten  Che  matter  to  a  decree,  that  the  property  would  bring  oiongb 
to  sati8i*y  the  amount  of  the  bond  and  mortgage;" 

As  to  Isaac  Slater,  the  reasons  against  allowing  him  to  be  sued,  seem 
to  be  unanswerable  for  he  was  not  only  made  a  party  to  the  suit,  but 
was  served  with  process,  so  that  a  deficiency  judgment  could  appro- 
priately have  been  applied  for.  But  not  only  was  no  such  relief  de- 
manded against  him,  but  he  was  expressly  informed  that  no  personal 
claim  was  made  against  him,  the  natural  result  of  which  would  be  to 
prevent  him  from  taking  any  means  to  protect  himself. 

There  is  much  reason  for  considering  the  service  of  this  notice  as 
an  express  waiver  of  any  right  to  hold  him  for  the  deficiency.  At  the 
least  it  furnishes  sufficient  ground  for  refusing  leave  to  sue  him.  As  to 
Joseph  Slater,  no  explanation  whatever  is  given  why  he  was  not  made 
a  party  defendant,  and  it  affirmatively  appears  that  no  difficulty  would 
have  been  found  in  serving  him.  We  are  of  opinion  that  no  sufficient 
reason  was  shown  why  any  of  the  appellants  should  now  be  sued  for 
the  deficiency. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  for  leave  to  sue  denied,  with  $10  costs. 
All  concur. 
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In  re  SWAIN  et  al. 


(Supreme  Court,  Appellate  DItIbIod,  First  Department   November  6,  1906.) 

1.  EUINENT  DOUAin  (f  212*}  — PBOOEEDHroa  TO  AB8E8S  COMPIRBATIOir— GOH- 

OLU8ITBNES8  OT  AWABD. 

Commissioners  were  appointed  fn  a  proceeding  to  acquire  title  to  land 
by  condemnation  and  damages  were  awarded  to  respondent,  tbe  commis- 
sioners' report  expressly  stating  that  they  did  not  allow  interest  there- 
on. Hie  award  was  confirmed  and  demand  made  on  tbe  comptroller  for 
payment  with  Interest  from  the  time  title  Tested  In  the  city,  which  was 
refused.  A  motion  was  made  to  compel  the  comptroller  to  pay  the  award 
under  Greater  New  York  Charter  (Laws  1901,  p.  426,  c.  466)  {  1001,  pro- 
viding that  upon  tbe  comptroller's  failure  to  pay  an  award  he  may  be 
compelled  to  do  so  upon  the  application  of  the  person  entitled  thereto, 
which  motion  was  not  opposed  by  the  city,  and  an  order  was  entered  di- 
recting its  payment,  with  Interest  thereon.  Greater  New  York  Charter 
(Laws  1901,  p.  419,  c.  466)  S  090,  provides  that  Interest  on  an  award,  upon 
the  vesting  of  title  in  the  city,  shall  be  allowed  by  tbe  commissioners  as 
part  of  the  compensatltm  to  the  owners.  Held,  that  the  conflrmatlni  of 
the  commissioners'  report  was  conduslve  and  final  until  set  aside,  and 
the  court  bad  no  power  to  allow  Interest  In  a  collateral  proceedbiff  to 
compel  payment,  even  though  the  motion  was  not  opposed. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Dec.  Dig.  f  242.*] 

2.  Eminent  Domain  (S  247*)— Pboceedinos  to  AssBSSMEnr— OoHPEHSATion— 

iNXIBEn  ON  AWABD— NECKSariT  OT  DEMAND. 

In  eminent  domain  proceedings  by  the  city  to  take  land,  If  the  owner 
claimed  Interest  on  the  award  under  Greater  New  York  Charter  (Laws 
1001,  p.  419,  c.  466)  i  990.  providing  that  interest  shall  be  allowed  by  the 
commissioners  as  a  part  of  the  compensation  to  owners  for  land  taken, 
he  must  make  bis  claim  therefor  before  the  commissioners,  and  on  re- 
fusal to  allow  It  in  their  report  he  must  oppose  Its  confirmation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Gent  Dig.  |  640 ;  Dec 
Dig.  I  247.*] 

8.  Eminent  Douain  ({  249*)— Bmanr  or  Owmss— Defensbs— iBBsacuAiTT 

or  Obdeb  Allowino  Intebest. 

Where  tbe  Interest  on  an  award  for  land  condemned  by  the  city  was 
not  allowed  In  the  report  of  the  commissioners,  as  required  by  Greater 
New  York  Charter  (Laws  1901,  p.  419,  c.  466)  {  990,  so  that  a  subsequent 
order  in  a  collateral  proceeding  allowing  interest  was  wholly  irregular 
and  cmtrary  to  law,  the  city  was  not  estt^iped  to  deny  tite  owner's  right 
to  payment  of  Interest 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Dec.  Dig.  |  249.*] 

4.  Appeal  and  Ebbob  (i  221*)— Objections  Not  Taken  Below. 

Though  an  order  granting  a  motion  for  Interest  on  an  award  of  dam- 
ages in  eminent  domain  proceedings  by  a  city  was  not  opposed,  it  being 
wholly  Irregular  and  contrary  to  law,  the  order  will  be  reversed  on  ap- 
peal by  tbe  city  without  costs  to  dther  party  on  appeal,  since  If  the 
motion  had  been  opposed,  it  would  not  have  be<ai  granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dl^  |  1S6S; 
Dec.  Dig.  S  221.*] 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  proceedings  for  the  opening  of  Belmont  street,  in 
which  Harold  Swain  and  another  moved  to  compel  payment  of  an 
award.  From  an  order  denying  a  motion  to  set  aside  an  order  allow- 
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ing  interest  on  the  award,  or  to  have  the  order  reopened  and  the 
matter  reheard,  the  city  af^eals.  Reversed,  and  order  vacated,  upon 

conditions. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

John  P.  Dunn,  for  appellant. 
Harold  Swain,  for  respondent. 

McLaughlin,  J.  in  May,  1904,  commissioners  were  appointed 
in  the  proceeding  to  acquire  title  to  Belmont  street,  from  Clay  avenue 
to  Morris  avenue.  They  subsequently  made  a  report  by  which  they 
awarded  to  the  respondent,  for  damages  to  his  premises,  designated  as 
Nos.  9  and  10  on  damage  map  of  the  commissioners  of  estimate  and 
assessment,  $7,500,  and  their  report  was  confirmed  by  an  order  of 
the  court  on  the  4th  of  December,  1907,  and  notice  thereof  given  to 
the  comptroller,  with  a  demand  for  payment  of  the  same,  together  with 
interest  thereon  from  the  26th  of  November,  1906,  the  time  when  it  is 
claimed  the  title  to  sudi  parcels  vested  in  the  city. .  The  award  was  not 
paid,  and  a  motion  was  thereafter  made,  under  section  1001  of  the 
Greater  New  York  Charter  (I^ws  1901,  p.  426,  c.  466),  to  compel  the 
payment  of  the  award,  together  with  interest  upon  ^e  same  from 
the  time  stated.  By  reason  of  an  oversight  or  neglect  upon  the  part 
of  the  corporation  counsel,  no  opposition  was  made  to  the  motion,  and 
on  February  6,  1908,  an  order  was  entered  directing  the  payment,  with 
interest  from  the  time  stated.  The  comptroller  refused  to  obey  the 
order,  upon  the  gound  that  it  was  improperly  granted,  and  thereafter 
a  motion  was  made  to  vacate  the  order  directing  payment  of  the  award 
and  interest  thereon,  or  to  have  the  proceeding  which  resulted  in  the 
order  reopened  and  the  matter  reheard  de  novo.  The  motion  was 
denied,  and  the  city  appeals. 

The  conclusion  at  which  I  have  arrived  renders  it  unnecessary  to 
determine  when  the  title  to  the  parcels 'in  question  actually  vested  in 
the  city,  or  whether  or  not  the  respondent  is  entitled  to  interest  upon 
that  award.  Nor  is  the  fact  that  the  city,  after  it  is  claimed  that  title 
vested  in  it,  assumed  control  over  the  parcels  and  has  since  retained 
rent  for  them  of  any  importance ;  whether  or  not  the  respondent  was 
entitled  to  interest  depended  solefy  upon  the  report  of  the  commis- 
sioners of  estimate  and  assessment.  Section  990  of  the  Greater  New 
York  charter  provides,  among  other  things,  that : 

**In  sach  cases  Interest  at  tbe  legal  rate  on  tbe  sum  or  sums  to  which  the 
owners,  lessees,  parties  or  persons  are  Justly  ^titled  npcm  the  date  of  vesting 
title  in  the  city  of  New  York,  as  aforesaid,  from  said  date  to  the  date  of  the 
report  of  the  commlsslonera  of  estimate  shall  be  allowed  by  ttie  commission- 
ers, as  part  of  the  compensation  to  which  sndi  owners,  lessees,  parties  or 
persons  are  entitled." 

Here  the  commissioners  not  only  did  not  allow  interest  to  the  re- 
spondent, but  specifically  reported  that  they  did  not  do  so.  In  their 
report  they  said : 

"We  further  report  that  we  have  not  Included  In  our  award  f^r  damage 
any  Interest  on  the  same  •  •  *  and  have  made  no  provisions  in  our  as- 
sessments for  benefit  for  any  Interest  on  the  awards  for  the  lands  •   •  • 
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lyins  within  tbe  lines  of  seld  Belmont*  street  between  the  westerly  side  oC 

Topping  street  and  Morris  avenne." 

Parcels  Nos.  9  and  10  on  the  dam^  map  in  the  proceeding  are 
included  within  these  limits.  This  r^rt  was,  on  notice  to  the  re- 
spondent and  without  opposition  on  his  part,  confirmed.  If  be  were 
entitled  to  interest,  he  should  have  made  such  claim  to  the  commis- 
sioners, and  then,  if  they  did  not  allow  it,  he  should  have  opposed  the 
confirmation  of  the  report.  Not  having  done  this,  then  his  only  reme- 
dy was  to  appeal,  or  move  to  vacate  and  set  aside  the  report  and 
have  the  matter  remitted  to  the  commissioner  for  correction.  This 
is  the  only  way  in  which  interest  could  be  obtained.  The  statute  is 
the  only  authority  by  wtdch  interest  c^n  be  allowed,  and  the  court  has 
no  power  whatever,  in  case  interest  is  not  awarded  by  the  commission- 
ers, to  allow  it.  To  do  so  would  be  an  illegal  and  unauthorized  use  of 
public  funds,  and  no  act  of  the  city  would  estop  it  from  asserting  the 
same  when  payment  was  sought  to  be  enforced.  The  report  was  con- 
firmed by  the  court,  and  until  set  aside  or  reversed  is  a  final  and  con- 
clusive adjudication,  binding  alike  upon  the  city  and  the  owner,  of  the 
rights  of  the  owner  upon  the  one  hand  and  the  liability  of  the  city 
upon  the  other.  In  this  respect  it  is  as  conclusive  as  a  judgment  would 
be.  De  Peyster  v.  Mali,  92  N.  Y.  262.  The  court  has  no  power  in  a 
summary  and  collateral  proceeding,  and  after  the  report  has  been  con- 
firmed, to  add  to  it  a  provision  increasing  an  award  by  way  of  inter- 
est. The  order,  therefore,  by  which  interest  was  allowed,  was  wholly 
irregular  and  contrary  to  law.  Notwithstanding  the  fact  that  the 
corporation  counsel  did  not  oppose,  either  through  inadvertence,  neg- 
lect, or  for  any  other  reason,  the  granting  of  the  motion,  the  city  is 
not  estopped  from  insisting  that  its  money  shall  only  be  used  in  the 
manner  pointed  out  by  statute. 

The  motion,  however,  if  it  had  been  opposed,  undoubtedly  would 
not  have  been  granted,  and  for  that  reason  I  am  of  the  opinion  that 
the  order  appealed  from  should  be  reversed,  without  costs  to  either 
party  in  this  court,  and  the  order  of  February  5,  1908,  vacated,  and 
upon  condition  that  the  city  pay  to  the  respondent  all  sums  received  by 
it  for  rent  of  the  premises  in  question  since  November  26,  1906,  and 
if  such  condition  be  not  complied  with  then  the  order  should  be  af- 
firmed, and  if  such  order  be  vacated  the  same  he  without  prejudice  to 
the  right  of  the  respondent  to  take  such  proceedings  as  may  be  advised 
to  compel  the  payment  of  the  award  made.  All  concur. 


MEITER  T.  MINSKT. 

(Supreme  Court,  Appellate  Division,  First  Department.   November  18,  1906.) 

1.  BviDENCB  (I  76*)  —  Failube  of  Pabty  to  Testift  roB  HnisKur  —  Effect— 
Adxibsioits. 

When  a  party  who  is  present  In  court  falls  to  take  tbe  stand  to  rebut 
evldrace  of  facts  reflecting  (m  biro  which  are  necessarily  within  his  per- 
sonal knowledge,  the  jury  may  Infer  that  his  testimony  would  not  have 
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been  favorable  to  himself;  bat  it  Is  error  to  cbarge  tbat  his  alienee  was 
a  positive  admlBBloD  of  the  truth  of  the  erlttence  of  the  other  party. 

[EA.  Note. — For  other  cases,  see  EyUboxx,  Cent  Dig.  i  86;  Dec  Dlf. 
|76.«] 

2.  Btidbnce  (I  M*>— BuBDEM  or  Proof — SHimrt a  of  Bubdkr. 

The  burden  of  proof  is  not  shifted  by  the  failure  of  a  party  in  court 
to  take  the  stand  iu  bis  own  behalf,  if  It  orlglnBlly  rested  upon  the  other 
party;  the  only  result  of  such  failure  being  to  Justify  an  inference  that 
his  testimony  would  have  been  unfavorable  to  blmseU. 
[Eld.  Note^For  otbw  cases,  see  Erldraice^  Dec.  Dig.  |  91.*] 

Appeal  from  Trial  Term,  New  York  Cotmty. 

Action  by  Margaret  Meyer  against  Louis  Minsl^.  From  a  ju(^- 
ment  for  plaintin,  defendant  appealed.  Reversed,  and  new  trial 
granted. 

Argued  before  PATTERSON,  P.  T.,  and  McLAUGHUN; 
lAUGHUN,  HOUGHTON,  and  SCOTT,  JJ. 

Matthias  Radin,  for  appellant. 
John  J.  O'Connell,  for  respondent. 

SCOTT,  J.  The  defendant  appeals  from  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  from  an  order  granting  a  new 
trial.  The  action  is  brought  to  recover  damages  suffered  by  plaintiff 
in  consequence  of  certain  false  and  fraudulent  representations  alleged 
to  have  been  made  by  defendant,  whereby  plaintiff  was  induced  to  de- 
posit a  sum  of  money  in  the  Federal  Bank  when  it  was  insolvent  and 
upon  the  eve  of  bankruptcy.  The  plaintiff  was  the  sole  witness  as 
to  the  representations.  Her  cross-examination  was  directed  to  show- 
ing that  she  had  testified  somewhat  differently  upon  other  occasions. 
The  defendant  was  in  court  during  the  trial,  but  did  not  testify.  At 
the  request  of  the  plaintiff,  the  court  charged  the  jury: 

"That,  In  view  of  the  presence  of  the  defendant  MInsky  in  court  and  the 
failure  to  put  him  on  the  witness  stand,  the  jury  may  find,  from  snch  presence 
and  from  such  failure  to  put  him  on  the  stand,  that  if  he  were  put  upon  the 
stand  he  would  testify  in  favor  <rf  the  plaintiff." 

'  This  was  stating  the  rule  much  too  strongly.  Undoubtedly  the  fact 
that  a  party  to  the  action  who  is  present  in  court  declines  to  take  the 
stand  to  rebut  evidence  of  facts  reflecting  upon  him  and  necessarily 
within  his  personal  knowledge  is  one  which  the  jury  are  entitled  to 
take  into  consideration,  and  from  which  th^  may  infer  that  his  tes- 
timony would  not  be  favorable  to  himself.  People  v.  Hovey,  93  N.  Y. 
554-560;  People  v.  Sharp,  107  N.  Y.  427-465,  14  N.  E.  319,  1  Am. 
St.  Rep.  851.  The  burden  of  proof,  however,  if  it  originally  rested 
.upon  the  opposite  party,  still  remains  there,  and  the  silence  of  the  par- 
ty refusing  to  take  the  stand  is  not  to  be  accepted  as  affirmative  cor- 
roborative evidence  in  favor  of  his  opponent.  Under  the  charge  quot- 
ed above,  the  jury  were  in  *  effect  instructed  that  the  defendant's 
silence,  constituted  a  positive  admission  of  the  truth  of  the  story  told 
by  the  plaintiff;  whereas  the  most  that  can  be  said  of  it  was  that 
it  entitled  the  jury  to  infer  that,  if  called,  he  would  not  testify  favor- 
ably to  himself.   The  distinction  is  a  substantial  one,  and,  in  view  of 
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plaintififs  testimony  upon  cross-examination,  we  cannot  say  tiiat  the 
erroneous  charge  did  not  influence  the  verdict. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  ai^>dlant  to  abide  the  event.  All  ccmcur. 


BUFFAXiO  MEB0HA14TS'  DEUYERr  CO.  T.  rBONTIBB  TEIi& 

PHONE  00. 

(Supreme  Court,  Special  Term,  Erie  County.   Octot>er,  1908.) 

1.  TEZ.E0BAPH8  AND  TELKPHOnES  (|  33*)  —  MUKICIPAI,  RBODLATIONS  —  COH- 

TOACT8. 

Where  a  tel^hone  company  TOlontarUy  enters  Into  a  contract  wltb  a 
city  confrazlns  aa  the  con^any  rlshts  In  the  pnbUc  streets,  and  In  con- 
sideration thereof  fixing  maximum  rates  for  serrlce,  the  company  recog- 
nizes the  right  of  the  dty  to  fix  the  rates,  and  may  not  repudiate  the 
part  of  tiie  agreement  limiting  the  rates  on  the  ground  that  the  monlc- 
ll^lty  Is  not  authorized  to  fix  them. 

[Ed.  Mote, — For  other  cases,  see  Telegraphs  and  Tel^ones,  Coit  Dls. 
t21;Dec;Dlg.S8S.*] 

2.  TELBGBAPHS  AKO  TELBFBOTtm  (|  88*)— CONTBAOIS  FOB  SSBVICB— YAUOITT. 

Where  a  private  citizen,  for  whose  benefit  a  contract  Is  made  between 
a  dty  and  a  telephone  company  fixing  maximum  rates  for  telephone  b«t- 
Ice,  Toluntarlly  and  with  knowledge  of  the  facts  contracts  with  the  com- 
pany for  service  at  a  different  rate  than  that  prescribed  by  the  munic- 
ipal franchise,  he  cannot  repudiate  his  c<Hitract  and  demand  a  different 
service  at  a  different  rate  by  virtue  of  the  franchise,  on  ttie  ground  that 
the  company  is  bound  by  its  franchise  to  render  the  service  demanded. 

[Ed.  Note.— For  other  cases,  see  Telegraphs  and  Telephones,  Cent  Dig: 
J  21 ;  Dec.  Dig.  I  33.»] 

Action  by  the  Buffalo  Merchants'  Delivery  Company  a^tnst  the 
Frontier  Telephone  Company.  On  application  for  an  injunction  "com- 
manding and  requiring  the  defendant  to  furnish  the  plaintiff  with  tele- 
phone service  under  the  contract  between  defendant  and  the  city  of 
Buffalo,  fixing  maximum  rates  for  telephone  service  upon  an  independ- 
ent single  wire,  unlimited  service  day  and  night,  at  the  rate  of  $48  per 
year,  during  the  pendency  of  this  action,  in  the  place  and  stead  of  the 
service  over  the  four-party  wire"  now  rendered  plaintiff  by  defendant, 
pursuant,  as  it  appears  from  defendant's  affidavits,  to  a  ccmtract  enter- 
ed into  between  said  parties  which  the  court  helds  to  be  now  in  force. 
Denied. 

S.  F.  Moran,  City  Atty.,  for  the  motion. 
D.  J.  Kenefick,  opposed. 

POUND,  J.  It  has  been  held  in  the  Rochester  Case  that,  where  a 
telephone  company  voluntarily  enters  into  a  contract  with  the  city  ccm- 
ferring  rights  in  the  public  streets  and  in  consideration  thereof  fixing^ 
maximum  rates  for  service,  it  recognizes  the  right  of  the  cit^  to  make 
the  same,  and  may  not  repudiate  that  part  of  its  agreement  limiting  its 
telephone  rates  as  provideiJ  in  the  contract,  on  the  ground  that  the  mu- 
nicipality is  not  authorized  to  make  it.  Rochester  Telephone  Co.  v. 
Ross,  125  App.  Div.  76,  109  N.  Y.  Supp.  381.   The  converse  of  this 
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proposition  is  also  true:  Where  a  private  citizen,  for  whose  benefit 
the  contract  is  made  between  the  city  ^  and  the  telephone  company 
fixing  maximum  rates  for  telephone  service,  voluntarily  and  with  full 
knowledge  of  the  facts  enters  into  a  contract  with  the  telephone  com- 
pany for  service  at  a  different  rate  than  that  prescribed  by  the  mu- 
nicipal franchise,  he  cannot,  while  said  contract  is  still  in  force,  elect  to 
repudiate  his  contract  and  demand  a  different  service  at  a  different 
rate,  by  virtue  of  the  franchise,  in  place  and  stead  of  the  service  he 
has  contracted  for,  on  the  ground  that  the  telephone  a)mpany  is  bound 
by  its  franchise  to  render  the  service  demanded  at  the  more  favor- 
able rate. 

As  it  has  been  held  that  the  telephone  company  may,  by  entering  in- 
to a  voluntary  agreement  with  the  city  fixing  maximum  rates,  be  es- 
topped from  questioning  the  authority  of  the  dty.to  enter  into  such 
agreement,  so  I  hold  that  the  citizen  may,  by  entering  into  a  contract 
with  the  telephone  company,  be  estopped  from  questioning  the  authori- 
ty of  the  company  to  make  such  contract  with  him.  Plaintiff  has  rec- 
ognized the  right  of  the  telephone  company  to  make  the  contract  now 
in  force  between  it  and  defendant,  and  the  policy  of  the  law  denies 
that  a  man  may  take  inconsistent  positions,  repudiate  his  acts,  and 
disturb  an  agreement  voluntarily  made  by  him  with  full  knowledge  of 
the  facts,  although  his  present  claim,  asserted  independently  of  his 
contract,  may  in  fact  be  legal. 

Motion  denied. 


(Supreme  Court;  Appelate  Dlvl>l<»i,  FonrtJi  Deparoaent.  Noronber  U.  1006.) 

SlBEXI  lUrtBOADS  (I  87*)— QnUTIOH— OOLUSIOll  WITH  VmOLlilH- TiT  h  BTT.TTT 

^Nbougkncb. 

WUle  dtfendant  conld  move  Its  street  ear  part  a  vehicle  on  the  street 
and  Bonnd  the  gong  In  croflslng  anottier  str^  the  Tehlcle  being  nece»- 
sailly  dose  to  the  car  because  of  the  narrowness  of  the  street,  the  motor- 
man  was  bonnd  to  exerdse  reasonable  care  In  sounding  the  gong  and 
starting  the  car,  and  If  he  unnecessarily  and  violently  sonnded  the  gong, 
BO  as  to  frighten  the  horse,  or  suddenly  Increased  the  speed  of  the  car, 
so  as  to  cause  a  collision  with  the  vehicle,  by  which  the  persona  therein 
were  Injured,  the  company  would  be  liable. 

[Ed.  Note.— For  other  cases,  see  Street  Ballroads,  Cent  Dig.  I  1^; 
Dec  Dig.  f  87.*] 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Josephine  Sauter  against  the  International  Railway  Com- 
pany.  From  a  judgment  for  plaintifif,  defendant  appealed.  Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Norton,  Penney  &  Sears  and  Dana     Spring,  for  appellant 
Clifford  Nichols,  for  respondent. 

WILLIAMS,  J.  The  judgment  of  the  Special  Term  should  be  af- 
firmed, with  costs.   The  action  was  brought  to  recover  damages  for 

•For  oUiar  cam  ta*  mbm  ttvle  *  I  iivhbbb  in  Dm.  ft  Am.  0)|i.  U07  to  date,  A  Rap'r  Indexes 


SAirrm  v.  intbrnationad  ky.  co. 


SG4 


112  NEW  YORK  SDPPLEMENT 
and  H6  New  York  State  Reporter 


(Sup.  Ct 


personal  injuries  alleged  to  have  resulted  from  the  negligence  of  the 
defendant.  Plaintiff  was  out  driving  with  a  young  man,  with  a  horse 
attached  to  a  runabout.  While  they  were  passing  through  a  narrow 
street,  in  which  the  driveway  beside  the  car  track  was  quite  narrow, 
one  of  defendant's  cars  passed  the  rig  in  which  plaintiff  was  riding. 
The  front  part  of  the  car  passed  by  safely,  but  the  back  steps  strudc 
the  wheel  of  the  runabout,  and  the  plaintiff  was  thrown  out  and  in- 
jured. The  finding  of  the  jury  that  the  plaintiff  and  the  young  man 
driving  with  her  were  free  from  contributory  negligence  was  justified 
by  the  evidence. 

As  to  the  negligence  of  the  defendant  the  court  left  two  questions 
to  the  jury:  Whether  the  speed  of  the  car  was  increased  unnecessarily 
before  it  had  fully  passed  the  rig;  and  whether  the  gong  of  the  car 
was  sounded  unnecessarily,  and  Uie  horse  was  thereby  frightened. 
The  jury  was  instructed  to  find  whether,  in  either  of  these  respects, 
the  defehdant  was  guilty  of  negligence  which  caused  the  accident  and 
injuries.  This  instruction  was  approved  of  by  the  court  at  Special 
Term,  particularly  with  reference  to  the  sounding  of  the  gong.  The 
trial  court  and  the  Special  Term  were  correct  as  to  the  law.  While  the 
motorman  had  the  rig^t  to  move  his  car  along  past  the  rig,  and  to 
sound  the  gong  as  he  was  about  to  cross  an  intersecting  street,  yet, 
considering  the  narrow  space  in  which  the  rig  was  placed,  and  its 
necessarily  close  proximity  to  the  car,  the  motorman  was  called  upon 
to  exercise  reasonable  care  in  the  sounding  of  the  gong  and  in  starting 
up  his  car,  so  as  not  to  endanger  the  persons  in  the  rig.  If,  disregard- 
ing this  duty,  he  unnecessarily  and  violently  sounded  the  gong,  and 
frightened  the  horse,  and  suddenly  increased  the  speed  of  his  car,  so  as 
to  be  unable  to  stop  it,  if  there  was  likely  to  be  a  collision,  he  was 
guilty  of  negligence,  and  if  the  accident  resulted  therefrom  the  de- 
fendant m^t  be  held  liable  therefor,  and  for  the  injuries  to  the 
plaintiff. 

In  the  case  of  Mayer  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  55  Hun,  608, 
8  N.  Y.  Supp.  461,  affirmed  132  N.  Y,  579.  30  N.  E.  867,  Mr.  Pre- 
siding Justice  Van  Brunt  considered  the  rights  and  duties  of  steam 
railroads  and  travelers  on  the  streets  with  vehicles,  and  among  other 
things  said : 

*The  railroad  company,  having  the  right  to  use  the  whistle,  could  not  be 
charged  with  negligence  In  its  use,  unless  there  had  been  an  Improper  or 
abusive  exercise  of  that  right.  The  Jury  could  not  find  that  the  defendant  was 
guilty  of  negligence  In  blowing  this  whistle,  nnleas  there  had  been,  as  already 
stated,  an  improper  exercise  of  this  right  under  all  the  circumstances  which 
surrounded  the  defendant  In  the  operation  of  its  road  at  this  particular  lo 
cality.  This  question  was  distinctly  presented  to  the  Jury,  and  they  were 
Instructed  that  In  case  the  defendant  bad  abused  the  right  to  sound  the 
whistle,  that  It  had  sounded  it  In  an  Improper  [dace,  too  frequently.  nnnece»«- 
sarily,  or  improperly,  because  of  the  nature  of  the  locality  through  which 
their  track  ran  and  the  road  was  operated,  they  might  find  the  defendant 
guilty  of  negligence.  The  Jury  certainly  had  no  right,  unless  some  of  these 
t^Iements  were  present,  showing  an  abuse  by  the  defendant  of  the  right  which 
they  had,  to  find  the  defendant  guilty  of  negligence;  and  It  waa  only  because 
fiome  of  these  elements  showing  an  abuse  of  the  right  might  have  been  found 
to  be  present  that  the  court  submitted  the  question  at  all  to  the  Jury.  Tills 
is  a  reasonable  rule,  was  approved  by  the  Court  of  Aj^eala,  and  I  think  has 
never  t>een  changed  since  it  was  laid  down  in  1890." 
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I  do  not  think  the  late  case  of  Hoag  v.  S.  D.  M.  Co.,  193  N.  Y.  412, 
85  N.  E.  663,  suggests  any  different  rule.  That  case  is  clearly  dis- 
tinguishable. 

There  was  a  close  question  of  fact  in  this  case  whether  there  was 
negligence  in  cither  of  the  respects  charged  and  the  accident  resulted 
therefrom.  The  defendant  claimed  there  was  no  violent  sounding  of 
the  gong,  and  no  sudden  and  rapid  increasing  of  the  speed  of  the  car, 
but  the  accident  was  caused  by  the  driver  turning  his  horse's  head 
away  from  the  car  after  the  front  part  had  passed  the  rig,  and  that  the 
front  wheel  was  thus  turned  so  that  the  rear  steps  of  the  car  struck 
it.  It  is  argued  quite  persistently  that  the  verdict  in  this  respect  was 
contrary  to  the  evidence,  against  the  weight  thereof,  and  should  for 
that  reason  be  set  aside  and  a  new  trial  granted.   I  think  not. 

The  verdict  is  small.  A  new  trial  would  not  be  likely  to  aid  the  de- 
fendant, and,  inasmuch  as  the  jury  is  to  have  the  last  say  anyway,  I 
think  the  case  better  be  affirmed  now.  All  concur. 


BURBCE  V.  CONTINENTAL  INS.  GO.  Or'CITT  OF  NEW  TORE. 

(Sapreme  Conrt,  Appellate  Dlrlalon,  Fonrth  Department   November  11,  1908.) 

Inbcbance  (§  328*)— Action  om  Pouct— Evidence— IifstmABUE  Interest. 

After  insured  had  sold  the  Insured  pr<^rt7  to  another  mider  an  agree- 
ment making  the  seller  liable  for  loss  or  damage  thereto  before  delivery, 
except  loss  by  fire,  the  parties  to  the  agreement  changed  It  before  the  losa, 
so  as  to  make  insured  liable  for  such  loss,  field,  that  the  change  pre- 
■wed  the  Insurable  interest  under  a  policy  which  covered  property  sold 
by  Insored,  bat  not  deltrored,  for  whlcih  It  might  be  held  liable,  bo  that 
Its  assignor  coald  recorar  undOT  the  policy. 

[Ed.  Note^For  othor  cases,  see  Insurance,  Gent  Dig.  I  795;  Dec.  Dig. 
I  S2S.*] 

McLennan.  P.  J.,  and  Bobscai,  dissenUng. 
Appeal  from  Special  Terra,  Erie  County. 

Action  by  William  E.  Burke  against  the  Continental  Insurance  Com- 
pany of  the  City  of  New  York.  Judgment  for  defendant,  and  plaintiff 

appeals.   Reversed,  and  new  trial  granted. 
See,  also,  91  N.  Y.  Supp.  403. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WIIXIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Shire  &  Jellinek  and  Vernon  Cole,  for  appellant. 
Bushnell  &  Metcalf,  for  reqxmdent. 

WILLIAMS,  J.  The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  event.  The  action  was 
brought  to  recover  upon  a  policy  of  fire  insurance.  There  have  been 
two  trials  of  the  case.  Upon  the  first  trial,  judgement  was  ordered  for 
[daintifl.  There  was  an  affirmance  in  the  Appellate  Division,  but  a 
reversal  in  the  Court  of  Appeals.  The  judgment  from  which  this 
aroeal  was  taken  was  ordered  for  defendant  <Mi  the  second  trial. 

The  ccmtroversy  has  arisen  over  the  question  as  to  whether  the 

*Fer  eUt«r  oasM  im  mom  tapUt  ft  |  unmama  In  Dm.  *  Am.  Dlgi.  1897  to  date,  *  Rap'r  Iit4«iw 
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plaintiff's  assignor,  the  Cunningham  Company,  had  an  insurable  in- 
terest in  the  property  destroyed  at  the  time  of  the  fire»  so  as  to  give 
plaintiff  a  right  of  action  to  recover  damages  for  the  loss  thereof.  The 
property  was  the  subject  of  an  agreement  between  the  Cunningham 
Qwnpany  and  the  Independent  Company,  both  foreign  corporations. 
The  former  was  a  manufacturer  of  glass,  and  the  latter  a  dealer  in 
glass.  By  the  agreement  the  Cunnin^iam  Company  sold  to  the  Inde- 
pendent Company  all  the  window  glass  it  had  on  hand  and  such  as  it 
should  manufacture  some  time  in  the  future.  There  were  provisions 
in  the  ^eement  as  to  when  title  to  the  g^ss  should  pass  to  the  pur- 
chaser, and  as  to  the  delivery  thereof,  and  the  custody  of  the  same  until 
delivered.  It  was  agreed,  among  other  things,  that  the  seller,  until  the 
glass  was  shipped,  should  be  responsible,  and  liable  for  and  charged 
with  the  custody  and  safety  of  the  glass  stored,  and  with  any  and  all 
loss  thereof  or  damage  thereto,  except  loss  by  fire.  It  was  further 
agreed  that  the  purchaser  should  insure  the  property  but  the  sellers 
should  pay  the  premium.  This  agreement  was  made  December  19, 
1900.  The  policy  had  been  taken  out  tiie  4th  day  of  May,  1900,  and 
was  in  force  when  this  agreement  was  made.  It  provided  for  insur- 
ance of  property  owned  or  hdd  in  trust  by  the  Cunningham  Company, 
or  sold,  but  not  delivered,  for  which  it  might  be  held  liable.  When  the 
agreement  came  to  be  made  providing  the  Cunningham  Company 
should  not  be  liable  for  loss  by  fire,  it  was  evident  the  policy  would  no 
longer  cover  the  property.  In  February,  1901,  a  short  time  before  the 
fire  (which  occurred  April  3,  1901),  the  officers  of  the  two  companies 
had  an  interview  on  this  subject,  appreciated  the  condition  of  things, 
and  agreed  that  the  clause  in  the  agreement  should  be  changed,  and 
that  ^e  Cuniiingham  Ccunpany  ^ould  be  liable  for  the  loss  by  fire. 
This  was  done  so  as  to  render  a  change  of  the  policy  unnecessary. 

The  court  upon  the  first  trial  found  as  matter  of  fact  that  this 
change  in  the  agreement  was  made,  and  held  the  defendant  liable  for 
the  loss.  The  Court  of  Appeals,  in  its  opinion  for  a  reversal,  made  no 
reference  to  this  change,  but  treated  the  written  agreement  as  in  full 
force  when  the  fire  occurred.    A  motion  for  reargument  on  this 

g-ound  was  made;  the  decision  of  the  trial  court  and  the  Appellate 
ivision  having  been  based  upon  this  change  of  the  agreement.  The 
Court  of  Appeals  then,  in  a  brief  memorandum,  stated  that  findingof 
a  change  of  the  agreement  was  without  evidence  to  support  it.  The 
evidence  on  this  subject  was  meager,  but  was  supposed  to  be  sufH- 
cient  to  base  the  finding  of  a  change  upon.  On  the  last  trial  the  evi- 
dence was  given  in  detail,  was  entirely  uncontradicted,  and  was  not 
only  sufficient  to  support  such  a  finding,  but  practically  precluded  any 
other  finding.  The  court  nevertheless  held  and  fotud  as  a  fact  that 
no  change  was  made. 

This  finding,  if  upheld,  absolutely  prevents  a  recovery  by  the  plain- 
tiff, because  the  facts  will  not  be  examined  by  the  Court  of  Af^als. 
The  finding  is  contrary  to  the  evidence,  against  the  weight  of  the  evi- 
dence, and  should  not  be  permitted  to  stand.  The  defense  is  merely 
technical,  having  no  real  merit  in  it.  The  defendant  received  its  pre- 
miums. Its  agent,  Brown,  knew  of  the  condition  of  things,  and  ad- 
vised the  parties  that  the  policy  covered  the  property  under  tiie  agree- 
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ment,  and  need  not  be  changed.  This  one  clause  that  interfered  with 
the  risk  was  changed,  and  then  the  Cunningham  Company  clearly  had 
an  insurable  interest  in  the  property.  It  would  be  a  miscarriage  of 
justice  to  enable  the  defendant  to  escape  liability  ior  a  loss  it  was  fully 
paid  for  carrying. 
There  should  be  a  reversal  and  a  new  trial 

Judgment  reversed,  and  new  trial  (ffldered*  wltb  corts  to  aKi^Biit  to  abide 
event,  upon  questions  of  law  and  fact  All  ctmcor,  exo^  M<djBNNAN,  P. 
and  BOBSON,  J.,  who  dlaaent 


(Supreme  Court  Appelate  Dlvlsltni,  First  Department  Novemb«  18,  1008.) 

1.  Mabteb  and  Sebvakt  (f  107*)— DU.TH  OF  ^TAHT— Sate  Flags. 

The  role  that  a  master  is  required  to  fnmlSh  a  senrant  a  reasonably 
safe  place  In  which  to  work  was  Inapplicable,  where  workmen  were  hanl- 
lug  beams  to  the  third  floor  of  a  bnlldlns,  the  walls  and  girders  of  which 
had  not  yet  been  constructed ;  the  place  being  one  which  was  constantly 
changing  as  the  work  progressed. 

[Bd.  Note.— For  other  cases,  see  Maater  and  Serranl;  Gent  Dig.  H  200, 
254,  255;  Dec.  Dig.  1 107.*] 

%  Mastbs  and  Sebvakt  (|  121*)— Dxaib  or  SEBVAirr— Labob  Law— "Hoist- 
ina  Affabatds." 

A  gin  p^^  to  wbidi  was  attached  a  Mock  and  tall  used  to  hanl  beams 
to  the  third  floor  of  a  new  building,  the  walls  and  girders  of  which  had 
not  yet  been  constmcted,  was  not  a  "hoisting  apparatus,"  within  Lews 
1897,  p.  468,  c.  415,  |  20^  as  amended  by  Laws  1899,  p.  351,  c.  192,  pro- 
Tiding  that.  If  hoisting  apparatus  Is  used  within  buildings  In  process  of 
construction,  the  contractors  and  owners  shall  cause  the  shaftB  and  open- 
ings In  each  fall  to  be  Inclosed  by  a  barrier. 

[SXL  Note.— For  other  cases,  see  Master  and  Sorrant  Dec  IMg.  |  121.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Annie  McNeill,  as  administratrix  of  the  goods,  etc.,  of 
John  McNeill,  against  the  Botts  ford-Dickinson  Company.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  defendant's  motion 
for  a  new  trial,  it  appeals.  Reversed,  and  new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  I^UGHLIN,  HOUGH- 
TON, McLaughlin,  and  scott,  jj. 

Frederick  W.  Catlin,  for  appellant. 

Frank  F.  Davis  (Raymond  D.  Thurber,  on  the  brief),  for  respond- 
ent 

LAUGHLIN,  J.  This  is  a  statutory  action  to  recover  for  the  death 
of  John  McNeill,  who  was  employed  by  defendant  as  a  carpenter.  De- 
fendant was  erecting  a  btiildmg  at  No.  100  Broad  street,  in  Greater 
New  York.  At  the  time  in  question  the  walls,  which  were  brick,  had 
been  constructed  to  an  elevation  about  one  foot  above  the  third  floor, 
and  the  girders,  which  were  steel,  had  been  set  in  place  to  the  same 
height;  but  with  the  exception  of  these  walls  and  girders  the  third 
floor  bad  not  been  constructed,  and,  as  is  evident  m>m  these  facts, 

•For  eUiar  ohm  im  sum  topic  *  {  xijmMB  In  Doe.  *  Am.  Dlt>>  1907  to  d»ti^  *  Rsp'r  lodaxM 
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was  entirely  open  between  the  girders,  and  between  girders  and  walls, 
and  no  stairway  had  yet  been  erected.  The  day  of  the  accident  the 
decedent  and  one  Bower,  another  carpenter,  were  engaged  putting 
floor  beams  in  place  between  the  girders.  The  girders  were  16  feet 
long  and  ran  north  and  south.  They  rested  on  the  brickwork.  The 
floor  beams  were  wooden  timbers,  18  feet  long,  1  foot  wide,  and  3 
inches  thick.  They  were  only  10  inches  apart,  and  ran  at  right  angles 
to  the  girders,  and  rested  on  the  flanges  tiiereof.  The  evidence  indi- 
cates that  the  beams  were  passed  up  from  the  floor  below  through 
the  openings  between  the  girders  by  laborers,  and  hauled  up  by  dece- 
dent and  his  fellow  workman  by  ropes  attached  to  either  end  of  the 
lieam.  When  the  beams  had  been  put  in  place  on  each  end  of  the 
opening  between  the  girders  where  they  were  working  at  this  time, 
so  that  only  an  opening  of  about  6  feet  was  left,  the  decedent  and 
Bowers  were  directed  by  their  foreman  to  obtain  and  place  two  planks 
across  the  beams  to  work  upon.  Two  planks,  13  feet  long  and  2 
inches  thick  and  10  inches  wide,  were  passed  up  and  were  plac^  across 
the  beams  side  by  side,  forming  a  platform  the  width  and  length  of 
the  planks,  and  leaving  a  rectangular  opening,  bordered  by  them  and 
the  nearest  floor  beams  and  one  of  the  girders,  about  5  by  6  feet  in 
dimensions.  This  opening  was  over  the  place  where  the  elevator  shaft 
was  to  be  constructed,  and  it  was  open  through  the  lower  floors  to 
the  bottom.  On  this  platform  formed  by  the  two  planks  the  dece- 
dent and  Bower,  assisted  by  the  foreman,  erected  a  gin  pole  extending 
over  the  opening,  and  from  which  a  block  and  fall  were  suspended, 
by  means  of  which  floor  beams  were  hauled  up  from  the  bottom. 

It  does  not  appear  the  foreman  expressly  directed  the  erecti(m  and 
use  of  the  block  and  fall;  but  he  assisted  In  the  work,  and  saw  the 
men  using  the  block  and  fall,  and  helped  deliver  the  material  to  be 
thus  hauled  up.  The  gin  pole  was  securely  placed,  and  the  block  and 
fall  attached,  about  11  o'clock  in  the  forenoon,  and  from  that  time  on 
until  the  accident,  which  occurred  between  1 :30  and  2  p.  m.,  save  the 
luncheon  hour,  the  decedent  and  Bower  were  on  this  platform  on  the 
third  floor,  using  the  block  and  fall,  hauling  up  beams  and  unloading 
them  on  that  floor.  The  foreman  and  two  laborers  below  would  fasten 
the  loose  end  of  the  rope  suspended  from  the  pulley  to  the  center  of  a 
beam,  and  would  then,  assisted  by  decedent  and  Bower,  haul  the  beam 
up  by  drawing  a  rope  over  a  pulley ;  and  when  the  beam  was  sufficient- 
ly elevated  to  clear  the  platform  the  decedent  and  Bower  would  swing 
it  into  a  horizontal  position,  and  lower  it  onto  the  platform,  and  then 
release  the  rope,  and  one  of  them  would  then  go  to  either  end  and 
they  would  slide  or  lift  it  off  the  platform  onto  other  beams  and  out 
of  their  way.  AVhile  thus  doing  this,  assisting  in  moving  a  beam  out 
of  the  way  or  preparing  to  do  so,  the  decedent  must  have  in  some 
manner  lost  his  balance ;  for  he  fell  through  the  opening  and  received 
injuries  which  resulted  in  his  death. 

The  charge  of  negligence  pointed  out  in  the  instructions  given  by 
the  court  to  the  jury  was  the  failure  of  the  defendant  to  furnish 
decedent  with  a  reasonably  safe  place  in  which  to  work.  Counsel  for 
the  defendant  duly  excepted  to  this  instruction.  It  is  well  settled  that 
that  rule  of  law  is  not  applicable  when  the  employes,  as  the  work 
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progresses,  are  constantly  making  and  changing  die  place,  which  was 
the  case  here. 

The  court,  also,  at  request  of  counsel  for  plaintiif,  instructed  the 
jury,  in  effect,  that  this  block  and  fall  constituted  an  elevating  ma- 
chine or  hoisting  apparatus,  within  the  provisions  of  section  20,  c.  415, 
p.  468,  of  the  Laws  of  1897  as  amended  bv  chapter  192,  p.  351,  of 
the  Laws  of  1899,  and  that  the  failure  of  defendant  to  cause  the  open- 
ing in  the  floors  to  be  inclosed  or  fenced  in  as  required  thereby  was 
some  evidence  of  negligence  on  its  part.  Counsel  for  defendant  duly 
excepted,  and  requested  the  court  to  instruct  the  jury  that  the  statute 
was  not  applicable,  and  excepted  to  the  refusal  of  the  court  to  so 
charge.  We  are  of  opinion  that  this  was  error,  for  the  reason  that  the 
third  floor  had  not  been  laid,  and  therefore  the  statute  imposed  no 
duty  at  that  time  with  respect  to  inclosing  or  fencing  the  opening. 
The  statute  provides  as  follows: 

"If  eleratlng  machines  or  hoisting  apparatw  are  need  within  hnildingn  In 

the  courBe  of  construction  for  tbe  parpoee  of  elevating  material  to  be  used  In 
Buch  constroctlon,  the  contractors  or  owners  shall  canse  the  shafts  or  open- 
ings In  each  floor  to  be  inclosed  or  fenced  in  on  all  sides  hy  a  barrier  at  least 
eight  feet  Id  height" 

This  statute  manifestly  was  not  designed  to  protect  the  men  em- 
ployed in  unloading  the  material  at  the  top  of  a  shaft  or  opening  from 
falling  into  it,  but  rather  to  protect  others  working  or  lawfully  on  a 
floor  which  had  been  laid  up  to  the  shaft  or  opening  from  walking 
into  it,  and  to  protect  all  lawfully  on  the  premises  against  falling  ma- 
terial. This  was  neither  a  shaft  nor  an  opening  in  the  third  floor, 
on  which  only  the  walls  and  girders  and  part  of  the  floor  beams  had 
been  laid,  within  the  contemplation  of  the  statute. 

The  judgment  and  or;ler  should  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event.  All  concur. 


In  re  RIVERSIDE  DRIVE  AND  PARKWAY  IN  CITY  OP  NBW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department  November  13. 1908.) 

1.  EuiKENT  DouAin  (S  265*)— AsfisasMENT  bt  Coumissioners— Compensation. 

Com[>ensatIon  awarded  commissioners  In  proceedings  by  a  city  to  ae- 
quire  property  for  a  public  Improvement  Is  to  recomi>ense  them  for  serv- 
ices actually  rendered. 

{Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  U  690- 
603 ;  Dec.  Dig.  |  265.*] 

2.  EHincnr  Domain  ({  265*)— Assessment  bt  Cohmissiorebs— Goupensatioh. 

A  city  Is  entitled  to  a  speedy  termination  of  its  proceedings  to  acqalre 
property  for  a  public  improvement,  and  the  commissioners  cannot  un- 
necessarily prolong  them  to  provide  an  excuse  for  fees. 

[Ed.  Note. — ^For  other  cases,  see  Oulnent  Domain,  Cent  Dig.  SI  690- 
693;  Dec  Dig.  S  265.*] 

8.  Eminent  Domain  265*)— Assessment  bt  Cohmissioncbs— Compensation. 
Commissioners  In  proceedings  by  a  city  to  acquire  property  for  a  public 
Improvement  cannot  by  mistake  or  otherwise  encourage  opposition  to  the 

*For  otliar  oim  m*  Mm«  topic  A  %  nvhub  In  Dee.  ft  Am.  Dig*.  U07  to  ORte,  A  Rep'r  ladenft. 
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[Ed.  Not&— For  other  cases,  see  Emlnoit  Domain,  Dea  Dig.  S  aSSu*] 

4.  BUINENT  DOUAHf  ^  2U5*)— AaSBSBmitT  BT  OOinilSSIOHEBB— OOHPEKSATIOX. 

Oa  an  appIIcatlOD  to  tax  costs  In  proceedings  by  a  cltr  to  acquire  prop- 
erty for  a  public  improTement,  evidence  held  to  Justify  tbe  award  of  coic- 
penaatbm  to  the  commlsslonera  In  a  specified  sum  and  tbe  deolal  of  om- 
pensatlon  aafced  for  by  tbe  ei^lneer  employed  by  tbe  dty. 

[Ed.  Not&r— For  other  caam,  aee  Bmlnemt  Domain,  Gent  Die.  M  600- 
693;  Dec.  Dig.  S  aeS.*] 

Appeal  fr«n  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  the  city  of  New  York  to  acquire 
property  for  the  Riverside  Drive  and  Parkway.  From  an  order  tax- 
ing costs,  thereby  determining  the  compensation  of  the  commisaoners 
and  their  engineer,  the  a>mmissioners  appeal.  Affirmed  on  opimcn 
of  the  court  below. 

The  following  is  the  opinion  of  the  court  below  (Dowling,  J.): 

Tbe  commlssloneiB  In  thia  proceeding  were  appointed  by  the  Supreme  Conn 
on  March  13,  1900.  On  or  about  December  9,  1902,  they  completed  tbeir 
labors,  In  so  far  as  making  awards  was  concerned.  For  the  service*  so  ttn- 
dered  during  the  period  ending  Novemt>er  29,  1902,  they  recelred  an  agsnfat? 
In  fees  and  additional  allowan<^  of  $27,200.  They  then  devoted  four  jan 
and  five  mtutha  of  tiapsed  time  to  the  preparatl<ni  of  a  prdfanlnaTy  rqiort 
as  to  Bsseaaments.  wlM«ln  th^  wne  assisted  hy  an  engineer  employed  hr  tbe  j 
city  at  an  agreed  cranpensatloo  of  flO  per  day.  In  tbe  performance  of  socfe  | 
duties  the  commlssioiierB  refosed  to  acc^t  the  serrlces  and  assistance  of  tbp 
computers  In  the  employ  of  the  bureau  of  street  openings,  usually  sssigDed  to 
the  largely  clerical  function  of  making  the  computatims,  and  who  are  ptli 
monthly  salaries  by  the  city.  The  commtssloners  themselves  insisted  od  per 
sonally  making  tbe  computations.  For  their  services  for  the  period  commcDo 
Ing  Novemb»  9,  1902,  and  ending  Jane  10,  1907,  tbe  commlsslonera  received 
In  the  aggr^te  for  fees  and  additional  allowancet  tbe  sum  of  972,86a  Ibe 
engineer  dnrlng  the  same  period  has  received  tbe  sum  cX  f 18,890  for  aerflrei 
In  assisting  them.  For  tbeir  sMTices  from  June  10,  190T,  to  March  14.  iSNb. 
tbe  commissioners  now  ask  for  the  taxatl<Hi  of  their  costs  in  the  aggres^*^ 
amount  of  $o.820,  besides  an  extra  allowance,  and  tbe  engineer  asks  for  i^e 
sum  of  $2,020. 

During  the  period  In  question  tbe  commissioners  held  vsrlons  Besdona.  up- 
on which  their  claims  are  based.  From  an  examination  of  the  record  and  '4 
the  offldavits  I  have  prepared  the  following  snnunary.  ahowlng  the  charartc: 
of  the  work,  if  any,  done  on  ttie  various  dates  set  ftnth  and  tba  pnipnn  as 
allied  of  the  differat  sessions.  Sessions  are  claimed  to  have  been  lidd,  «(■-- 
tlrely  devoted  to  the  taking  ot  testimony,  numbering  in  all  5;  sessions  tie 
claimed  to  have  been  held,  partly  devoted  to  the  taking  of  testimony  snd  pan- 
ly  to  the  consideration  in  executive  session  of  the  objections  snd  testlmooj, 
numbering  In  ail  2;  sessions  are  claimed  to  have  been  held,  partly  devoted  u> 
the  taking  of  testimony  and  partly  to  the  hearing  of  objections,  numbertn?  la 
all  3 :  sessions  are  claimed  to  have  been  held,  partly  devoted  to  the  bnrirc 
of  arininient  on  objections  and  partly  to  the  consideration  of  objections  f:-\ 
testimony  in  executive  session,  numbwing  In  all  15;  seastona  are  claimed  n 
have  been  devoted  to  the  bearing  of  objecUona,  nnmt»ering  In  all  19;  adjonrn- 
ments  were  had,  as  shown  by  the  minutes,  whoi  the  SK^lcants  dalm  tliat  tlw 
sjtme  are  erroneous  and  that  executive  sessiona  were  tn  fact  htid,  nnnfteriDf: 
In  all  0:  executive  sessions  are  claimed  to  have  been  hdd,  foUowbig  tlie  Ui- 
ure  of  objecting  parties  to  appear  and  testify,  numbering  In  all  28:  and 
sions  are  claimed  to  have  l>een  held  devoted  entli^  to  tbe  coosidaatiOB  in 
executive  session  of  the  objections  and  testbrnmy,  nomberins  In  all  132i  Tbe 
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testlmoor  taken  dnrlns  tbU  entire  p^od  corera  snne  465  typewritten  pagM 
of  tbe  mlnates  In  all.  I  hare  examined  tbe  record  coving  the  dates  from 
Jnne  11,  1907,  to  Mardi  14, 1908,  InclnsiTe.  I  have  also  examined  tlie  papers 
snbmltted  on  the  prior  applications  for  addlttonal  allowances  herein,  upon 
which  orders  wen  made  herein  on  May  1,  1906,  and  Jnlj  2,  1907.  It  Is  but 
fair  to  Bay  that  the  city's  legal  representatlres  hare  steadily  and  Tigorously 
resisted  every  application  for  additlMial  allowances  and  for  costs  heretofore 
made,  as  they  are  now  opposlxig  the  presait  one.  In  the  opposing  affldavlt 
the  dty  allege  that  th*  ctHnmlsaionerB  have  assessed  the  property  affected, 
as  well  as  the  city,  an  a^regate  of  91,649,988.60  In  excess  of  the  total  cost 
and  expense  of  the  proceeding  In  Tiolatlon  of  statute.  The  natural  effect  of 
this  has  been  to  increase  the  number  of  the  objecting  parties,  as  well  as  the 
vigor  of  their  opposition,  and  to  prolraig  the  proceeding  tumecessarlly.  The 
conunlssloners  do  not  deny  that  In  some  way  they  levied  a  lai^r  sum  by  way 
of  assessment  than  was  required ;  but  tbelr  reply  Is  that  the  reduction  of  the 
assessment  to  a  proper  amoont  can  be  accomplished  by  scaling  It  down  uni- 
formly by  a  fixed  percentage,  which  th^  dalm  will  be  por^  a  clerical  ciptn- 
Uant  neither  costly  nor  pr^ndldal. 

PresmiuLbly  this  work  Is  to  be  draie  by  the  compntm,  whose  assistance  the 
apirticants  loosed  to  arall  themsdves  of  when  they  fuMsted  on  making  the 
computations  themselves.  The  city  claims  that  as  a  result  of  Uie  delay  caus- 
ed by  the  commissioners'  method  of  procedure  there  has  been  a  loss  of  Inter- 
est to  the  city  for  upwards  of  fire  years  on  a  sum  In  excess  of  $1,500,000. 
There  Is  no  claim  that  the  commissioners  have  been  guUty  of  any  fraod  or 
corropt  practices,  but  It  la  claimed  that  their  deliberations  have  been  unduly 
and  mijnstiflably  prolonged.  While  they  should  be  compensated  for  services 
actually  rendered  for  the  period  In  question,  so  far  as  the  same  were  neces- 
sary and  proper,  no  adequate  necessity. appears  tor  the  extnumllnary  number 
of  execntlve  aeaslona  claimed  to  have  been  held  by  them.  I  have  examined 
the  record  carefnily,  and  have  reached  the  conclusion  that  the  commissioners 
under  no  possible  theory  have  earned  more  than  the  amount  chargeable  for 
costs  for  sessions  on  the  following  days:  (a)  Those  whereon  they  took  testi- 
mony, viz.,  November  27  and  December  19  and  31,  1907,  and  January  8,  and 
17,  1908,  making  6  in  all ;  (b)  those  whereon  objections  were  heard,  viz.,  June 
11,  12, 13,  14,  17.  18,  19.  24,  25,  26,  and  29,  July  10,  October  17.  and  December 
2.  17,  18,  and  23,  1907.  and  January  7  and  28,  1908,  making  19  in  aU ;  (c) 
ihoae  wberem  testtrnmiy  was  taken  and  objections  were  heard,  vie.,  Decan- 
ber  4  and  SO,  1907,  and  January  15.  1906,  making  8  In  all ;  (d)  those  devoted 
In  part  to  the  taking  of  testimony,  viz.,  July  26  and  December  11, 1907,  making 
2  In  all ;  (e)  those  devoted  in  part  to  the  hearing  of  argument  on  objections, 
viz.,  June  28r  July  9.  18.  and  25,  September  16,  November  18,  and  December 
6,  10,  and  16,  1907,  and  Janoary  13,  14.  and  24,  February  14  and  27,  and 
March  12,  1908,  making  15  In  all.  This  makes  a  total  of  44  sessions.  Allow- 
ance has  been  made  for  these  various  sessions  on  the  ground  that  they  were 
held  in  good  faith,  were  necessary,  and  occupied  a  sufficient  period  of  time  to 
Justify  the  allowance^  becaose  the  commissioners  have  made  aflOdavlts  that 
sustain  tbla  contentlou,  while  the  city's  opposing  affidavit  does  not  set  forth 
the  actual  time  devoted  cm  each  day. 

It  Is,  however,  apparent  from  the  Inspection  of  the  minutes  themselves  that 
much  of  the  so-called  argument  on  objections  could  have  occupied  but  a  short 
time ;  much  of  It  a  dialogue,  rather  than  an  argument  Many  days  wUl  be 
foond  when,  even  after  entering  at  length  upon  the  record  objections  in  writ- 
ing filed  by  attorneys,  the  whole  proceedings  are  embraced  in  four  or  five 
typewritten  pages.  The  compensation  awarded  commissioners  is  to  recom- 
pMise  them  for  services  actually  rendered,  and  the  dty  Is  mtltled  to  have 
proceedings  speedily  terminated,  and  not  unnecessarily  and  nnjustlflably  pro- 
longed to  provide  an  excuse  for  fees.  Nor  can  commissioners  by  mistakes  or 
other  means  encourage  opposition  and  profit  by  the  result 

Based  on  the  actual  attendance  of  the  applicants  at  these  sessions,  as 
shown  by  the  minutes,  the  following  sums,  and  no  more,  will  be  awarded  to 
tbe  respective  commissioners.  To  Frank  R.  Houghton,  $440  (he  having  at- 
tended all  the  sessions) ;  to  John  P.  O'Brien,  $430  (he  having  been  absent  on 
June  llth) ;  to  John  J.  Ryan,  $370  (he  having  be^  absent  June  11th,  13tfa, 


872  112  NEW  XORK  SUPPLEMENT  (Sup.  CL 

and  146  New  York  St&ta  Reporter 

14tli,  iTtb,  ISth,  and  24th  and  September  10th).  No  ground  whatever  !■ 
shown  for  the  compensation  asked  for  the  engineer,  Waters,  nor  does  the 
necessity  for  his  continued  dally  service  to  the  commissioners  appear,  and 
therefore  his  application  for  the  sum  of  $2,020  la  denied.  The  city's  items  of 
disbursements  will  be  taxed  as  aubmitted. 
Settle  order  on  notice. 

Argued  before  INGRAHAM,  McLAUGHLIN,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Lyttleton  Fox,  for  appellants. 
J.  P.  Dtinn,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbtirsements, 
on  the  (pinion  of  the  court  below.  Order  filed. 


PBARSALL  T.  NETW  YORK  OBNT.  ft  H.  R.  R.  GO. 
(Supreme  Oourt,  Appellate  DiTlsion,  Fourth  Department  November  11,  1908.) 

1.  Master  and  Sebvart  (i  217*) — RAXLBOADS—BiraiNiKBS— Risk  Assumed. 

An  experienced  locomotive  engineer  assumed  the  risk  of  Injury  result* 
Ing  from  the  improper  location  of  a  semaphore,  where  be  had  passed  the 
place  every  other  day  for  two  months,  and,  If  the  semaphore  was  im- 
properly located,  he  bad  known  it  tor  months  before  the  accldmt. 

[Ed.  Note.— Por  other  cases,  see  Master  and  Servant,  Cat  Dig.  |  689; 
Dec.  Dig.  I  217.*] 

2.  Masteb  and  Sebtakt  (|  210*) — ^Assmcpnoir  or  Risk— Appucabiutt  or 

DOCTBIITE. 

The  rule  that  an  employ^  does  not  assume  a  risk  of  Injury  arising  from 
the  employer's  n^ligence  does  not  apply  at  common  law,  nor  to  open, 
obvious  risks. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant  Cent  {{  010- 
624 ;  Dec.  Dig.  {  219.*1 

Appeal  from  Trial  Term,  Onondaga  County. 

Personal  injury  action  by  David  A.  Pearsall  against  the  New  York 
Central  &  Hudson  River  Railroad  Company.  From  a  judgment  of 
nonsuit,  plaintiff  appeals.  Affirmed. 

Argued  before  McLENNAN.  P.  J.,  and  SPRING.  WHXIAMS, 
KRUSE,  and  ROBSON,  JJ. 

George  H.  Denison  and  F.  J.  O'Ncol,  for  appellant. 
Hiscock,  Doheny,  Williams  &  Cowie,  for  respondent 


WILLIAMS,  J.  The  judgment  should  be  affirmed,  with  costs. 
The  action  was  brought  to  recover  damages  for  personal  injuries, 
alleged  to  have  been  caused  by  the  defendant's  negligence.  The  case, 
when  first  tried,  resulted  in  a  verdict  for  the  plaintiff.  There  was  an 
affirmance  in  the  Appellate  Division,  but  a  reversal  in  the  Court  of 
Appeals.   189  N.  Y.  474,  82  N.  E.  752. 

The  action  was  one  at  common  law.  Plaintiff  was  an  engineer,  and 
was  running  a  fast  train  west-bound.  When  approaching  the  De  Witt 
yard,  near  Syracuse,  the  train  came  upon  a  switch  set  for  a  cross- 
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over,  instead  of  the  main  track,  and,  taking  the  cross-over,  was  de- 
railed, and  the  plaintiff  was  injured.  Upon  the  first  trial  the  ground 
of  negligence  submitted  to  the  juiy  was  that  the  defendant  failed  to 
enact  and  promulgate  rules  with  reference  to  the  care  and  operation 
of  the  switch,  so  as  properly  to  protect  trains  passing  it  on  the  main 
track.  The  Court  of  Appeals  held  there  was  an  entire  failure  of  proof 
as  to  this  ground  of  negligence. 

On  the  second  trial,  which  we  are  here  reviewing,  the  ground  of 
negligence  urged  was  that  the  defendant  improperly  placed  the  sema- 
phore so  that  it  could  not  be  seen  by  the  engineer  in  time  to  stop  his 
train.  It  was  459  feet  from  the  switch,  and  could  be  seen  not  to  exceed 
400  feet  before  reaching  it,  which  would  be  8^9  feet  before  arriving 
at  the  switch;  and  it  was  claimed  that  it  required  at  least  1,400  feet 
to  stop  this  train,  ^ing  at  the  rate  of  speed  it  was  required  to  go, 
upon  the  track,  which  was  wet  and  slippery,  at  the  time  of  the  acci- 
dent. It  will  be  remembered  that  the  accident  occurred  in  September, 
1901,  more  than  seven  years  ago,  and  the  defendant  claims  there  was 
no  proof  in  the  case  upon  which  the  jury  could  charge  the  defendant 
with  the  duty  at  that  time  of  having  any  semaphore  at  all  to  protect 
this  switdi;  no  evidence  that  they  were  in  use  on  other  roads,  nor  that 
they  were  located  further  from  the  switch  on  any  road  than  the  one 
in  question.  There  seems  to  have  been  a  defect  in  the  proof  in  this 
regard,  and  it  may  well  be  that  a  finding  by  the  jury  of  negligence  on 
that  ground  would  not  be  authorized. 

But  the  court  did  not  consider  this  question,  or  nonsuit  upon  this 
ground.  The  decision  was  based  upon  the  assumption  of  risk  by  the 
plaintiff,  and  it  seems  to  me  the  conclusion  arrived  at  was  correct. 
The  plaintiff  was  an  engineer  of  considerable  experience.  He  knew 
all  about  the  locality  of  the  accident.  For  two  months  prior  to  the  ac- 
cident he  had  passed  over  the  locality  every  other  day,  going  east- 
ward in  the  daytime,  with  no  obstacles  to  prevent  his  seeing,  and  west- 
erly in  the  nighttime,  when  he  was  oMnpelled  to  observe  the  sema- 
phore, to  discover  whether  the  switch  was  open  or  closed.  If  the 
semaphore  was  not  properly  located,  he  knew  it,  and  had  known  it 
for  months  before  the  accident.  Why  did  he  not  assume  the  risk  of 
the  semaphore  located  just  as  it  was?  Plaintiff  says,  because  it  was 
improperly  and  negligently  located,  and  he  assumed  only  such  risks 
as  existed  after  the  defendant  had  performed  its  duty  of  locating  the 
semaphore  properly.  This  is  not  the  rule  in  an  action  at  common 
law,  whatever  it  may  be  under  the  statute  recently  passed  upon  this 
subject.  If  the  defendant  performed  its  whole  duty  as  to  the  locating 
of  the  semaphore,  there  would  be  no  right  of  action  for  neglect  in  that 
respect,  and  therefore  no  need  of  claiming  any  risk  was  assumed.  The 
rule  stated  does  not  apply  to  optn,  obvious  risks,  as  laid  down  in 
Dowd  V.  N.  Y.  O.  &  W.  R.  R.  Co.,  170  N.  Y.  459,  63  N.  E.  541 : 

"The  doctrine  of  assumed  risks  rests  upon  a  contract  Impliedly  made  be- 
fore the  negligent  act  of  the  defendant  which  caused  the  Injury  was  commit- 
ted. *  *  *  Before  commencing  to  work  at  all,  he  (plaintiff's  Intestate) 
agreed  to  waive  any  right  of  action  which  he  might  otlierwlBe  have  os  ac- 
count of  the  habitual  or  occasitmal  negligence  of  the  defendant  known  to  him 
before  tiie  accident  happened.  He  Impliedly  agreed  to  waive  the  negligence 
of  the  defendant"  et& 
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And  again: 

"When  the  plaintiff's  Intestate  entered  the  serrlce  of  the  defendant  he  as- 
sumed the  obTlons  risks  of  the  buslneee  and  waived  any  rlg^t  of  action  on 
account  thereof.  •  •  •  The  doctrine  of  assumed  risk  rests  upon  the  Im- 
ldlcatl<ni  of  a  promise  by  the  employ^  to  waive  the  consequences  ot  dangers 
of  which  he  is  folly  aware." 

In  Rice  v.  Eureka  Paper  Company,  174  N.  Y.  385,  66  N.  E.  979, 
63  L.  R.  A.  611,  95  Am.  St.  Rep.  685,  it  was  said,  after  reviewing 
the  facts: 

"Upon  these  facts  two  proposlHoDS  are  so  clearly  established  that  they  are 
practically  cod  ceded.  The  first  Is  that  the  defendant,  as  employer,  furnish- 
ed the  plaintiff,  as  Its  employ^,  a  machine  that  was  not  reasonably  safe,  be- 
cause It  lacked  the  necessary  appliance  to  stc^  it  quickly  In  case  of  accident. 
The  second  is  that  the  plaintiff,  by  accepting  employment  upon  ^Is  machine, 
with  foil  knowledge  of  Its  dtfects  and  dangers,  T<dantarily  assumed  tlie  risks 
Incident  ttiereto;  and  this  is  equally  true,  whether  we  r^rd  the  madilne 
as  lacking  In  approved  appliances,  whldi  the  defendant  was  under  no  obli- 
gation to  adopt,  or  as  defective  in  respect  of  repairs,  which  it  was  the  de- 
fendant's duty  to  make.  If  there  were  nothing  further  in  the  case,  the  hare 
statement  of  these  two  propositions  would  bar  plaintiff's  dalm  for  damages," 
etc. 

These  two  cases  illustrate  the  rule  beyond  any  question,  and  leave 
us  no  reason  to  misunderstand  it.  There  are  no  cases  laying  down 
any  contrary  rule,  when  correctly  understood. 

The  only  question  remaining  here  is  whether,  under  the  evidence, 
there  was  any  question  of  fact  for  the  jury.  The  evidence  g^ven  upon 
this  question  was  mainly,  if  not  entirely,  that  of  the  plaintiff  himself 
on  direct  and  cross  examination.  It  seems  to  me  to  he  susceptible  of 
but  one  conclusion,  the  assumption  of  the  risk  of  the  semaphore,  lo- 
cated where  it  was. 

I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.   All  concur. 


Supreme  Court,  Spedal  Term,  Erie  County.   November  12,  lOOB.) 

1.  iNJuNcnov  (I  S6*) — Subjects  or  PsoTEcnoH  and'  Bxzjep— Discxosuu  or 

Secbets. 

Equity  will  restrain  the  disclosure  of  secrets  communicated  In  Uie 
course  of  a  confidential  employment,  whether  the  secrets  be  of  trade,  of 
title,  or  other  secrets  of  the  party  important  to  his  interests. 

[Rd.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  }  110 ;  Dec  Dig. 
i  56.«] 

2.  Injunction  (S  S6*) — Subjects  of  Pboteotion  and  RELnr^DiscLosuBB  or 

Ubb  of  l^DE  Skobeib. 

Equity  will  restrain  an  employ^  ftom  Intrafering,  after  termination  of 
his  employment,  with  the  trade  or  good  will  of  his  former  onployer,  and 
from  making  use  of  the  knowledge  or  information  gained  from  or  con- 
tained in  his  employer's  list  of  customers,  and  from  canvassing  and  so- 
liciting orders  from  them,  Independent  of  any  contract;  and  where  there 
Is  a  written  agreement  that  the  employ^  will  not,  after  leaving  his  em- 
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I»lo7iiient,  engage  In  a  similar  business  or  farolsh  to  others  lists  of  cus- 
tuners,  or  Information  of  any  kind  pertaining  to  his  anplorer's  tnulnen, 
ttiat  foot  fDmlshes  an  added  ground  for  equitable  Interference; 
[Ed.  Note^FOr  otb»  cases,  see  Inlonctlon.  Cent  Dig.  f  110;  Dec.  Dig. 

I  Be.*} 

8.  IivjuifcnoR  (I  S6*)— STTsnoTB  of  PBononoN  and  Bklkt— Disolosubb  ob 

USI  OF  TUDE  SBCEBTS. 

Under  a  contract  of  employment  as  a  salesman,  canvasser,  collector, 
and  dellTeryman,  each  employment  to  be  at  all  times  under  the  direction 
and  Buperrlslou  of  the  employer,  customers  procured  were  customers  of 
the  employer,  not  of  the  employe,  and  an  Interferwice  therewith  by  the 
employ^,  or  use  or  disclosure  of  lists  thereof,  after  termination  of  his 
employmoit,  will  be  restrained. 

[Ed.  Note. — For  other  cases,  see  InJnnctlML  Cent.  Dig.  i  110;  Dec  Dig. 
I  56.»] 

4.  CONTBAOTS  (i  118*) — CONTBACTS  IN  BeBTBAIHT  OF  TBADB. 

An  agreement  by  one  employed  as  a  salesman,  canvasser,  collector,  and 
dellveryman  not  to  Interfere,  after  termination  of  the  employment,  with 
the  trade  or  good  will  ot  the  employer,  or  to  furnish  to  any  other  person 
lists  ot  customers  or  Informatltm  of  any  kind  pertaining  to  the  business 
of  the  employer,  and  not  to  solicit  ord^  from  his  customCTB,  Is  not  an 
unlawful  restraint  of  trader  and  will  be  ^forced  by  injunction. 

[Ed.  Not&— For  other  cases,  see  CSontracts,  Gent  Dig.  S  058 ;  Dec.  Dig. 
S  iia»] 

Action  by  the  Witkop  &  Holmes  Company  against  Ervin  G.  Boyce 
for  an  injunction.  A  temporary  injunction  was  granted,  and  defend- 
ant moves  to  dissolve  the  same.  Motion  denied. 

August  Becker  and  James  A.  Magoffin,  for  the  motion. 
George  Clinton  and  Thomas  A.  Sullivan,  opposed. 

WHEKI^R,  J.  This  is  a  motion  to  dissolve  an  injunction,  granted 
ex  parte,  which  restrained  the  defendant  from  interfering  with  the 
trade,  custom,  or  good  will  of  the  plaintiff's  business,  or  making  use 
of  the  knowledge  or  information  gained  from  or  contained  in  plain- 
tiff's original  list,  compilation,  or  collection  of  names  and  addresses 
of  customers,  or  from  calling  upon,  canvassing,  soliciting,  accepting, 
or  filling  orders  for  goods  similar  in  kind  to  those  carried  by  the  plain- 
tiff from  the  persons  whose  names  and  addresses  are  contained  in  the 
schedule  attached  to  the  complaint,  being  customers  of  the  plaintiff 
upon  whom  the  defendant  had  been  accustomed  to  call  to  obtain  or- 
ders. 

The  substantial  facts  in  the  case  are  that  the  plaintiff  is  a  corpora- 
tion engaged  in  the  general  business,  in  the  city  of  Buffalo,  of  dealing 
in  teas,  coffees,  baking  powder,  spices,  cocoa,  flavoring  extracts,  sug- 
ar, fine  groceries,  etc. ;  that  it  maintains  a  general  store  in  the  city  of 
Buffalo,  with  branches  in  the  cities  of  Batavia,  Jamestown,  and  Ni- 
agara  Falls ;  that  its  retail  business  is  done  upon  a  general  cash  basis ; 
t^t  as  an  inducement  to  its  customers  it  gives  trading  stamps  of  its 
own  issue,  redeemable  the  plaintiff  at  its  general  and  branch  stores ; 
that  the  plaintiff  sends  out  its  agents  and  canvassers  with  the  stamp 
books  to  solicit  trade  and  take  orders  from  such  customers  for  the 
goods  sold  by  the  plaintiff  and  which  such  customers  may  desire  to 
purchase;  that  an  original  list  or  compilation  of  the  names  and  ad- 
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dresses  of  such  customers  is  made  and  kept  by  the  plaintiff,  and 
amounts  to  about  10,000  names ;  that  the  city  is  divided  into  districts 
or  routes,  and  that,  in  order  to  facilitate  its  said  business,  the  plaintiff 
sends  out  from  its  general  and  branch  stores  its  horses  and  wagons 
in  charge  of  these  drivers  or  salesmen,  and  the  work  of  such  drivers 
or  salesmen  includes  the  calling  upon  the  customers  listed  upon  his 
route,  the  taking  of  orders  for  goods  which  such  customers  may  de- 
sire to  purchase  in  the  future,  the  delivery  of  goods  already  ordered 
and  giving  trading  stamps  for  the  amount  of  the  purchase  made,  the 
collection  of  money  for  goods  delivered,  and  the  soliciting  of  new 
customers  on  said  route;  that  for  about  two  years  last  past  the  de- 
fendant had  been  in  the  employ  of  the  plaintiff  as  one  of  its  salesmen 
or  drivers,  and  on  or  about  the  20th  of  March,  1908,  while  in  its  em- 
ploy, the  defendant  made  and  executed  a  written  contract  with  the 
plaintiff,  in  which  the  plaintiff  agreed  to  employ,  and  the  defendant 
to  enter  into  the  employment  of  the  plaintiff,  as  such  salesman,  can- 
vasser, collector,  or  deliveryman,  such  employment  to  be  at  all  times 
under  the  direction  and  supervision  of  the  plaintiff.  It  was  further 
stipulated  in  the  agreement  that  the  agreement  might  be  terminated 
at  any  time  by  giving  two  weeks'  notice,  and  the  defendant  further 
agreed  that  he  would  not — 

"on  the  termination  for  any  cause  whatsoever  of  his  employment  with  the 
party  of  the  flrat  part  engage  In  the  same  line  or  -a  almllar  line  of  baslnem 
as  tiiat  now  carried  <»i  by  the  party  of  the  first  part  or  engage  to  work  for 
any  Individual,  firm,  or  corporation  engaged  la  such  line  or  a  similar  line  of 
business,  In  the  Btate  of  New  Tork,  for  a  period  of  two  years  from  the  time 
the  employment  of  such  party  of  the  second  part  under  this  contract  ceases, 
and  that  the  party  of  the  second  part  further  afirees  that  he  will  not,  dnrlng 
the  term  of  bis  employment  with  the  party  of  the  first  part,  or  at  any  other 
time  thereafter,  funilsh  to  any  Individual,  firm,  or  corporation  other  than  the 
party  of  the  first  part  any  list  or  lists  of  customs,  or  Information  of  any 
kind  or  nature  pertaining  to  the  basln«»  of  the  party  of  the  first  part,  and 
that  he  will  faithfully  perform  all  the  duties  pertaining  to  his  said  employ- 
ment with  the  party  of  the  first  part,  to  the  best  of  his  ability." 

It  further  appears  that,  shortly  prior  to  the  commencement  of  this 
action,  the  defendant  abandoned  the  service  of  the  plaintiff  and  enter- 
ed the  employ  of  the  Great  Atlantic  &  Pacific  Tea  Company;  that  he 
has  furnished  to  said  tea  company  a  list,  in  whole  or  in  part,  of  the 
addresses  and  names  of  the  customers  of  the  plaintiff  along  his  said 
route,  whom  he  was  accustomed  to  visit  for  the  purpose  of  obtaining 
orders  and  delivering  goods  desired  by  them  from  the  plaintiff ;  that 
he  threatens  and  insists  upon  his  right  to  continue  to  solicit  trade 
from  said  customers  for  and  on  behalf  of  said  Great  Atlantic  & 
Pacific  Tea  Company,  and  will  do  so  unless  restrained  by  the  order 
of  this  court.  Other  facts  in  relation  to  the  case  are  hereinafter  men- 
tioned and  set  forth  in  subsequent  parts  of  this  opinion.  The  de- 
fendant now  moves  for  a  vacation  of  such  injunction  order,  which  is 
opposed  by  the  plaintiff. 

We  are  of  the  opinion  that  the  injunction  should  be  continued.  This 
conclusion,  we  think,  is  supported  on  several  well-recognized  princi- 
ples of  law  and  equity.  The  plaintiff  contends  the  defendant  s  acts 
were  in  violation  of  his  contract  with  the  plaintiff,  in  which  the  de- 
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fendant  agreed  that  he  would  not,  on  the  termination  of  his  employ* 
ment,  engage  in  the  same  or  a  similar  line  of  business,  either  for  him- 
self, or  as  the  employe  of  any  individual,  firm,  or  corporation,  for  the 
period  of  two  years,  nor  furnish  to  any  firm  or  corporation  or  in- 
dividual "any  list  or  lists  of  customers  or  information  of  any  kind 
or  nature  pertaining  to  the  plaintiif's  business."  The  plaintiff  also 
contends  that  the  defendant's  acts  are  in  direct  violation  of  the  provi- 
sions of  section  642  of  the  Penal  Code,  which,  among  other  Uiings, 
provides : 

"7.  Anjr  peram  who  may  have  lieretofore  obtained  or  may  hereafter  ob- 
tain any  such  llat,  compllatioa  or  other  coUectlmi  specified  In  subdlTisIon 
six  hereof,  or  any  part  thereof,  or  any  copy  or  duplication  of  such  list,  com- 
pilation or  ccdlectlon  or  any  part  thereof,  or  the  informatltm  contained  in 
any  such  list,  complIatloD,  collectioa  or  any  part  thereof,  and  who,  without 
tiie  consent  of  the  lawful  owner  of  the  original  of  any  snch  list,  compila- 
tion or  collectlra,  and  with  notice  or  knowledge  of  his  rights,  may  at  any 
time  hereafter,  make  use  of  or  attempt  to  make  use  of  any  such  list,  compila- 
tion or  collection,  or  any  part  thereof,  or  of  any  copy  or  duplication  of  the 
whole  or  any  part  thexeot,  or  of  the  Information  contained  in  any  snch  list, 
compilation,  collectioa  or  copy  or  duplication  of  any  part  thereof,  for  his  own 
benefit  or  advantage,  or  that  ot  any  person  other  than  said  lawful  owner,  Is 
guilty  of  a  misdemeanor." 

The  plaintiff  further  contends  that,  independent  of  the  contract 
between  the  parties  and  by  virtue  of  general  principles  of  equity,  the 
defendant  should  be  enjoined  from  enticing  away  or  dealing  with  such 
of  the  plaintiff's  customers  as  had  heretofore  given  orders  to  the  plain- 
tiff through  the  defendant.  We  think  the  plaintiff  may  well  rest  its 
case  on  the  last  ground  alone,  and  that  the  injunction  is  well  sustained 
on  principle  and  well-considered  authority.  The  doctrine  is  broadly 
stated  by  Mr.  Justice  Story  in  his  work  on  Equity  Jurisprudence  (sec- 
tion 953)  where  he  says: 

"Courts  of  equity  will  restrain  a  party  from  making  disclosures  of  secrets 
communicated  to  him  in  the  course  of  a  confid«itial  employment;  and  it  mat- 
ters not.  In  such  cases,  whether  the  secrets  be  secrets  of  trade  or  secrets  of 
title,  or  any  other  secrets  of  the  party  Important  to  his  Interests." 

High,  in  his  excellent  work  on  Injunctions  (section  19,  vol.  1,  4th 
Ed.),  declares  that : 

"The  disclosure  of  secrets  which  have  come  to  tme's  knowledge  during  the 
course  of  a  confld«ittal  employm«it  will  be  restrained  by  Injunction ;  and 
wliere  a  confidoitlal  relationship  has  existed,  out  of  whidi  (me  of  the  parties 
has  derived  Information  concerning  the  other,  equity  fastens  an  obligation 
upon  his  conscience  not  to  divulge  such  knowledge,  and  enforces  the  obligation 
when  necessary  by  Injunction." 


The  doctrine  has  been  most  frequently  applied  to  cases  where  some 
secret  process  or  formula  of  manufacture  has  been  involved.  The  fol- 
lowing decisions  illustrate  the  rule  when  applied  to  such  situations: 
Tode  V.  Gross,  127  N.  Y.  480,  28  N.  E.  469,  13  L.  R.  A.  652,  24  Am. 
St.  Rep.  475 ;  Tabor  v.  Hoffman,  118  N,  Y.  30,  23  N.  E.  12,  18  Am. 
St.  Rep.  740;  Eastman  Kodak  Co.  v.  Reichenbach,  79  Hun,  183,  29 
N.  Y.  Supp.  1143;  National  Gum  &  Mica  Co.  v.  Braendlv,  27  App. 
Div.  224,  61  N.  Y.  Supp.  93;  Little  v.  Gallus,  39  App.  Div.  646,  57 
N.  Y.  Supp.  104 ;  Eastern  Extracting  Co.  v.  Greater  N.  Y.  Extracting 
Co.,  126  App.  Div.  928,  111  N.  Y.  Supp.  738;  Stone  v.  Goss,  65  N.  J. 
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Eq.  756,  65  Atl.  736,  63  L.  R.  A.  344,  103  Am.  St.  Rq).  794;  Peabody 
V.  Norfolk,  98  Mass.  452,  96  Am.  Dec.  664.  The  principle  of  law, 
however,  is  not  confined  to  secret  processes  of  manufacture  or  methods 
of  doing  business,  but  has  a  much  wider  application,  as  stated  by  Mr. 
Justice  Story.  The  names  of  the  customers  of  a  business  concern 
whose  trade  and  patronage  have  been  secured  by  years  of  business  ef- 
fort and  advertising,  and  the  expenditure  of  time  and  money,  con- 
stituting a  part  of  the  good  will  of  a  business  which  enterprise  and 
foresight  have  built  up,  should  be  deemed  just  as  sacred  and  entitled 
to  the  same  protection  as  a  secret  of  compounding  sc»ne  article  of 
manufacture  and  commerce. 

The  Legislature  of  this  state  has  recognized  these  ri|^ts  of  the  busi- 
ness public,  and  has  made  it  a  penal  offense  for  any  one  having  or 
obtaining  access,  with  or  without  the  consent  of  the  lawful  owner, 
to  any  original  list  or  compilation  or  other  collection  of  the  names  of 
customers  or  subscribers  used  in  connection  with  any  lawful  busi- 
ness or  occupation  whatsoever,  to  copy,  or  cause  to  be  copied,  any 
such  list  or  compilation,  or  make  any  use  of  any  such  list  or  compila- 
tion, "or  of  the  information  contained  in  any  such  list,  compilation, 
collection  *  ♦  *  for  his  own  benefit  or  advantage,  or  that  of  any 
person  other  than  said  lawful  owner."  Pen.  Code,  §  643.  Independent 
of  the  question  whether  the  defendant  in  this  case  has  been  guilty  of 
such  a  violation  of  this  section  as  would  support  a  conviction  or  not, 
it  still  must  be  perfectly  apparent  that  this  section  is  a  legislative  recog- 
nition of  the  fact  that  the  names  and  addresses  of  business  customers 
are  legitimate  business  secrets,  confidential  in  their  nature,  neither  to 
be  divulged  nor  stolen  by  employes  or  any  one  else,  and  the  knowl- 
edge and  information  contained  in  such  lists  are  not  to  be  used  by  an 
employe  for  his  own  benefit  or  for  the  benefit  of  any  other  person. 

In  recent  years  there  has  been  developed,  by  the  adjudications  of  our 
courts  and  by  legislation,  a  considerable  body  of  law  looking  toward 
the  protection  of  the  business  world  against  unfair  competition,  and 
if  we  correctly  interpret  these  decisions  a  ODurt  of  equity  stands  ready 
to  restrain  such  acts.  We,  therefore,  are  of  the  opinion  that,  inde- 
pendent of  any  express  contract  between  the  parties,  equity  will  re- 
strain the  acts  of  which  the  plaintiff  complains,  and  whidi  the  de- 
fendant threatens  and  claims  the  right  to  do.  This  arises  out  of  a 
violation  of  duty  having  its  origin  in  the  relation  of  employer  and 
employed,  and  an  implied  contract  that  an  employ^  will  not  divulge 
confidential  knowledge  gained  in  the  course  of  his  employment,  or  use 
such  information  to  his  employer's  prejudice. 

Where,  however,  as  in  tiiis  case,  there  is  a  written  agreement  that 
a  party  will  not,  after  leaving  his  master's  employ,  engage  in  the 
same  line  or  a  similar  line  of  business,  and  will  not  furnish  to  others 
lists  of  customers,  or  information  of  any  kind  or  nature  pertaining  to 
his  employer's  business,  that  fact  supplies  an  added  ground  for  the  in- 
terference of  a  court  of  equity  in  enforcing  an  observance  of  that 
agreement.  Davies  v.  Racer,  72  Hun,  43,  25  N.  Y.  Supp.  293;  East- 
man Kodak  Co.  v.  Reichenbach,  79  Hun.  183,  29  N.  Y.  Supp.  1143 ; 
Little  V.  Gallus,  4  App.  Div.  669,  S8  N.  Y.  Supp.  487;  National  Gum 
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&  Mica  Co.  V.  Braendly,  27  App.  Div.  224,  51  N.  Y.  Supp.  93 ;  Peabody 
V.  Norfolk,  98  Mass.  452,  96  Am.  Dec.  664. 

The  affidavits  read  on  this  motion  strongly  tend  to  show  that  the 
Great  Atlantic  &  Pacific  Tea  Company,  a  corporation  enga|;ed  in  the 
same  general  business  as  that  conducted  by  the  plaintiff,  has  for 
some  time  been  en^^^d  in  a  systematic  effort  to  procure  the  trade 
built  up  by  the  plamtiff,  and  that  in  furtherance  of  this  purpose  the 
tea  company  has  induced  numerous  of  the  employes  of  the  plaintiff 
to  leave  its  service  and  enter  the  employ  of  the  tea  company,  and  that 
it  has  influenced  them,  in  violation  of  their  duty  to  the  plaintiff,  to  give 
to  the  tea  company  tiie  lists,  names,  and  addresses  of  the  plaintiff's 
customers.  It  appears  tfiat  this  defendant  himself,  prior  to  leaving  the 
plaintiff's  service,  gave  to  the  agent  of  the  tea  company  the  names  and 
addresses  of  many,  if  not  all,  of  the  plaintiff's  customers  served  by 
the  plaintiff  on  the  defendant's  route  or  district ;  that  he  announced  to 
some  of  these  customers  his  intention  of  leaving  the  plaintiff's  employ 
and  entering  that  of  the  Great  Atlantic  &  Pacific  Tea  Company,  and 
asking  for  their  patronage  of  the  tea  company,  instead  of  continuing 
to  deal  with  the  plaintiff.  The  defendant  has,  as  it  appears,  lent  him- 
self to  the  scheme  to  destroy  or  injure  the  plaintiff's  business,  and 
apparently  in  violation  of  the  provisions  of  the  Penal  Code  above 
cited,  making  it  a  misdemeanor  to  use  Uie  information  contained  in 
such  list  either  "for  his  own  benefit  or  advantage,  or  that  of  any  person 
other  than  said  lawful  owner."  It  is  clear  he  should  be  restrained,  and 
there  are  reported  cases  where  the  courts  have  enjoined  persons  from 
doing  practically  the  same  thing  the  defendant  here  seeks  to  do  and 
under  substantially  like  circumstances. 

In  the  case  of  Reynolds  v.  Dreyer,  12  Misc.  Rep.  368,  33  N.  Y. 
Supp.  649,  the  plaintiff  was  engaged  in  business  as  a  wholesale  deal- 
er in  cheese,  butter,  and  groceries;  its  sales  being  mainly  effected 
through  the  agency  of  salesmen  driving  over  established  routes  and 
supplying  goods  to  grocers*  doing  business  on  the  line  of  said  routes. 
The  defendant  was  given  a  wagon  driving  over  one  of  the  routes,  and 
contracted  with  the  company  that  he  would  not,  "after  his  employ- 
ment in  said  business  should  cease,  directly  or  indirectly  engage  in 
business  in  the  city  of  New  York,  or  within  a  radius  of  10  miles  from 
said  city,  in  competition  with  his  said  employer,  either  on  his  own  ac- 
count or  as  the  servant  or  employ^  of  others."  He  was  discharged  for 
cause,  and  he  then  drove  a  horse  and  vRgon  carrying  supplies  of  the 
same  kind,  soliciting  customers  of  the  plaintiff  on  the  same  route  he 
formerly  used.   The  court  enjoined  him. 

In  Davies  v.  Racer,  72  Hun,  43,  25  N.  Y.  Supp.  293,  the  plaintiffs 
were  forwarding  agents  and  custom  house  brokers,  and  entered  into 
an  agreement  with  the  defendant  whereby  they  employed  him  as  a 
clerk  to  receive,  influence,  and  produce  orders  and  goods  from  ship- 
pers in  consideration  of  a  salary.  In  the  agreement  of  employment  the 
defendant  agreed  not  to  engage  in  the  city  of  New  York,  or  within  50 
miles  thereof,  either  directly  or  indirectly,  in  a  similar  business,  or  in- 
terfere with  any  of  the  plaintiffs'  customers.  The  defendant  left  the 
plaintiffs'  employ  and  engaged  as  a  clerk  with  a  firm  in  New  York 
doing  a  similar  business,  and,  it  was  alleged,  interfered  with  the  cus- 
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tomers  of  the  plaintiffs  by  a  systematic  solicitation  of  their  business. 
The  court  enjoined  such  acts. 

In  Tohnan  v.  Mulcahy,  119  App.  Div.  42,  103  N.  Y.  Supp.  936,  the 
plaintiff  was  engaged  in  the  business  of  making  loans  of  money  to 
individuals  and  firms.  The  plaintiff  alleged  that  his  business  required 
a  unique,  technical,  special,  and  peculiar  knowledge,  as  well  as  meth- 
ods and  forms  for  its  conduct,  which  were  taught  to  the  defendant 
after  his  execution  of  a  contract  not  to  divulge  or  reveal  to  any  one 
outside  the  service  of  the  plaintiff  for  a  period  of  two  years  after 
leaving  the  plaintiff's  employ.  It  was  alleged  that  the  defendant  left 
the  plaintiff  s  employ,  arid  in  violation  of  his  agreement  engaged  with 
another  firm  and  communicated  his  knowledge  of  the  plaintiff's  busi- 
ness to  his  new  employers.  The  answer  alleged  the  agreement  was 
unconscionable,  against  public  policy,  and  in  restraint  of  trade,  and 
was  induced  by  false  and  fraudulent  representations,  and  without 
knowledge  on  defendant's  part  of  its  contents.  The  justice  at  Special 
Term  enjoined  the  defendant  from  communicating  and  revealing  the 
plaintiff's  forms  or  methods,  directly  or  indirectly,  and  from  sending 
letters  to  plaintiff's  customers  relative  to  such  matters,  but  denied 
the  motion  for  a  temporary  injunction  restraining  the  defendant  from 
entering  the  employment  of  the  firm  she  en^ged  with.  The  Appellate 
Division  said  that  in  so  doing  the  Special  Term  was  clearly  right. 

For  further  cases  where  clerks  and  salesmen  have  been  enjoined 
from  working  in  opposition  or  competition  to  their  employers,  where 
they  have  made  contracts  not  to  do  so,  see  Encyclopedia  of  Law  and 
Practice,  vol.  22,  p.  867 ;  Magnolia  Metal  Company  v.  Price,  C5  App. 
Div.  276,  72  N.  Y.  Supp.  792 ;  Mutual  Milk  &  Cream  Co.  v.  Prigge, 
112  App.  Div.  6fi2,  98  N.  Y.  Supp.  458 ;  Same  v.  Heldt.  120  App.  Div. 
795,  105  N.  Y.  Supp.  661. 

It  only  remains  to  notice  very  briefly  some  of  the  arguments  made 
by  defendant's  counsel.  It  is  contended  that  the  customers  named  in 
the  complaint  are  the  defendant's  customers,  and  not  the  customers 
of  the  plaintiff.  In  this  view  we  cannot  concur.  The  contract  with 
the  defendant  was  one  of  hiring.  He  was  employed  and  agreed  to 
enter  the  plaintiff's  service  as  a  salesman,  canvasser,  collector,  and 
deliveryman,  such  emplo3rment  to  be  at  all  times  under  the  direction 
and  supervision  of  the  plaintiff.  It  does  not  need  argument  to  show 
that  under  such  circumstances  every  customer  procured  was  the  cus- 
tomer of  the  plaintiff,  and  not  of  the  defendant. 

It  is  urged  that  the  written  contract  was  procured  by  fraud  and  mis- 
representation as  to  its  contents  and  purport.  I  am  not  impressed  with 
this  claim.  The  blanks  in  the  contract  were  filled  out  in  the  defend- 
ant's own  handwriting,  and  its  contents  and  provisions  were  perfectly 
plain.  The  defendant  admitted  he  was  told  by  the  plaintiff  to  read  the 
contract  before  signing  it.  I  believe  he  fully  knew  and  understood  its 
contents  and  provisions.  But  whether  he  did  or  not,  in  my  judgment, 
is  not  very  material  in  the  disposition  of  this  motion ;  for  the  court 
is  of  the  opinion  that,  in  the  absence  of  any  written  contract  or  agree- 
ment, the  plaintiff  would  still  be  entitled  to  the  relief  asked. 

The  counsel  for  the  defendant  contends  that  the  contract  is  uncon- 
scionable, unjust,  and  against  public  policy,  and  therefore  void,  and 
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therefore  one  which  a  court  of  equity  will  not  enforce.  To  the  extent 
that  the  contract  restrained  the  defendant  from  engaging  to  work 
for  any  individual,  firm,  or  corporation  engaged  in  a  similar  line  of 
business  in  the  state  of  New  York  for  a  period  of  two  years  after  the 
termination  of  the  defendant's  employment  with  plaintiff,  the  contract 
will  undoubtedly  be  refused  enforcement  in  a  court  of  equity,  as  it 
was  refused  in  the  case  of  Tolman  v.  Mulcahy,  119  App.  Div.  42, 
103  N.  Y.  Supp.  936.  £ut  in  that  case  the  court  did  enforce  the  valid 
provisions  of  the  contract,  and  we  think  diis  court  should  do  the  same 
in  this  case. 

The  plaintiff  in  this  case  does  not  seek  to  restrain  the  defendant 
from  entering  the  employment  of  the  Great  Atlantic  &  Pacific  Tea 
Company,  or  of  any  other  rival  concern.  It  does  not  complain  of  his 
acts  in  so  doing;  but  it  does  ask  that  he  be  restrained  from  interfering 
with  the  trade,  custom,  or  g^ood  will  of  the  plaintiff,  and  from  making 
use  of  the  knowledge  or  mformation  gained  from  or  contained  in 
I^aintiff's  original  list  of  customers,  and  fr<»n  canvassing  and  solicit- 
ing orders  from  the  plaintiff's  former  customers.  This  the  plaintiff 
is  entitled  to,  and  it  works  no  hardship  to  the  defendant,  or  to  the 
Great  Atlantic  &  Pacific  Tea  Company,  who  now  employ  him.  Such  a 
limited  restriction  on  the  defendant's  activities  has  bieen  held  over  and 
over  again  as  not  unlawful  restraints  of  trade. 

Let  an  order  be  entered  denying  the  motion  to  vacate  the  temporary 
injunction  heretofore  granted,  with  $10  o)sts  of  the  motion. 


(Supreme  Court,  Appellate  Division,  Fourth  Department  November  11,  1908.) 

1.  Masteb  and  Sebvakt  (I  306*) — Injubiis  to  Thibo  FnaoHB— MzsooiTDiKn 
or  Sebtant — Keoliqenoe  or  Mabtbb. 

One  operating  a  factory,  who  has  knowledge  of  the  practice  of  his 
workmen  of  habitually  throwing  mlsalles  therefrom  while  under  his  coa- 
tnl  onto  die  lands  of  another  in  a  mami»  likely  to  injure  parsons  ttiere, 
and  who  fails  to  use  rmBonable  means  to  suppreas  the  practice,  is  lia- 
ble for  a  pnwmal  injury  Inflicted  by  a  missile  thrown  from  the  factory, 
though  the  act  was  done  mallctously,  and  not  within  the  scope  of  the  em- 
ployment • 

[Ed.  Note.— For  other  casea,  see  Master  and  Servant^  Cent  Dig.  If 
1290,  1232;  Dec.  Dig.  {  806.*] 

2l  Uasteb  aitd  Sebtaht  (I  808*) — Injitbxes  to  Thibd  Pbbsohb— MiBOONmrcr 

OF  SMVAKT. 

The  general  rule  that  a  master  Is  not  liable  for  a  malicious  act  of  his 
eerrant,  not  done  within  the  scope  of  his  employment,  does  not  relieve 
the  master  from  his  own  neglect  to  use  reasonable  means  to  prevent  a 
dangerous  practice  carried  on  by  workmen  under  his  control  and  on  his 
premises. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  S  1234 ; 
Dec.  Dig.  {  m*] 

3.  liABXRB  AND  Sebvant  (|  308^^Injubies  TO  Thibd  Pbbsons— Misoondoct 
OF  Sebvant— Negligence  or  Masteb. 

One  at  work  In  her  garden  was  struck  by  a  piece  of  iron  thrown  from 
an  adjoining  factory.    It  had  beeu  the  dally  practice  of  the  workmen  in 
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the  factory  for  a  year  or  more  to  throw  pieces  of  Iron  from  the  windows 
of  the  factory  onto  the  garden.  In  disregard  of  the  Bafety  of  persons 
there.  The  owner  of  the  factory  had  been  informed  of  the  pracUoa;  but 
It  waB  continued  nntU  the  time  of  the  accident.  -  Held,  that  the  jury  irere 
warranted  In  finding  that  the  owner  of  the  factory  was  negllgrat  in  fall- 
ing to  use  reaatMiaUe  means  to  prevent  tbe  loactic^  autborlxlng  a 
corery. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Gent  Dig.  1 1234 ; 
Dec.  Dig.  8  808.*] 

McLennan,  P.  J.,  dissentlDg. 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  Mary  A.  Hogle  against  the  H.  H.  Franklin  Manufactur- 
ing Company.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.  Affirmed. 

See  105  N.  Y.  Supp.  1094. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS. 
KRUSE,  and  ROBSON,  JJ. 

Jerome  L.  Cheney,  for  appellant. 
Frank  C  Sargent,  for  respondent. 

KRUSE,  J.  The  plaintiff  seeks  to  recover  damages  for  personal 
injuries.  A  piece  of  iron  was  thrown  from  the  defendant's  factory, 
hitting  the  plaintiff  and  hurting  her.  She  was  at  work  in  her  garden 
at  the  time.  The  defendant's  factory  premises  adjoined  the  garden, 
which  is  in  the  rear  of  the  house  where  the  plaintiff  lives  with  her 
husband  and  family.  The  evidence  is  ample  to  support  the  finding 
that  the  missile  was  thrown  by  a  workman  in  the  factory.  The  jury 
could  find  from  the  evidence  that  it  had  been  the  practice  of  the  de- 
fendant's employes  workii^  in  the  factory,  for  a  year  or  more,  to 
throw  pieces  of  iron,  such  as  old  bolts,  nuts,  and  other  articles,  from 
the  windows  of  the  factory  upon  the  adjoining  premises,  where  tbe 
plaintiff  lived  and  was  hurt.  According  to  her  testimony  it  was  of 
daily  occurrence.  She  mentions  several  instances  when  the  safety  of 
children  in  the  yard  was  endangered.  Once  a  file  was  thrown,  which 
just  passed  over  her  little  son.  At  another  time  a  bolt  was  thrown  at 
another  son,  a  larger  boy.  Things  were  thrown  at  the  neighbors' 
children  in  her  yard  at  other  times.  The  practice  commenced  in  the 
spring  of  1905  and  continued  till  she  was  hurt  in  August,  1906.  She 
testifies  that  she  saw  things  thrown  at  least  once  a  day  during  that 
time.  Her  evidence  is  corroborated  by  circumstances  which  tend  to 
show  that  this  practice  was  not  only  habitual,  but  in  reckless  disregard 
of  the  safety  of  herself  and  her  children. 

Complaint  of  the  practice  was  made  to  the  defendant  upon  several 
occasions.  The  plaintiff's  husband,  upon  one  occasion,  took  a  handful 
of  nuts  and  bolts  and  a  file,  which  had  been  picked  up  in  his  yard, 
went  to  the  defendant's  office,  and  called  attention  to  the  practice  of 
throwing  things,  as  has  been  described,  and  was  assured  by  the  de- 
fendant's representative  that  he  would  see  that  the  practice  was  stop- 
ped. The  owner  of  the  premises,  of  whom  the  plaintiff's  husband 
rented,  likewise  complained  of  the  dangerous  practice.  It  was,  how- 
ever, continued  until  the  plaintiff  was  hurt.    The  learned  trial  court 
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held  that,  if  the  defendant  had  notice  of  this  practice,  it  was  required 
to  use  reasonable  efforts  to  prevent  it,  and  charged  the  jury  that  if 
the  defendant  did  not  make  reasonable  efforts  to  prevent  these  tres- 
passes, and  the  injury  resulted  therefrom,  the  defendant  is  liable  for 
the  consequences  of  the  injury,  and  refused  to  charge,  as  requested  by 
defendant's  counsel,  that  therq  can  be  no  recovery  unless  the  jury 
find  that  the  piece  of  iron  was  thrown  as  a  necessary  consequence  of 
the  work  being  carried  on  there*  or  as  incident  to  it,  and  likewise  re- 
fused to  charge  that  the  defendant  cannot  be  held  liable  for  malicious 
injury  inflicted  by  one  of  its  servants,  unless  the  same  was  done  with- 
in the  scope  of  his  employment.  Other  requests,  similar  in  substance, 
were  refused,  and  the  defendant's  counsel  excepted. 

The  question  is  thus  presented  whether  one  who  owns  and  operates 
a  factory,  having  knowledge  of  the  practice  of  his  workmen  habitually 
throwing  missiles  from  his  factory,  while  in  his  employ  and  under 
his  control,  upon  the  lands  of  another,  so  as  likely  to  injure  persons 
there,  and  fails  to  use  reasonable  means  to  suppress  the  same,  is  liable 
for  a  pers(Kial  injury  so  inflicted,  although  aone  maliciously  and  not 
within  the  scope  of  their  employment.  We  think  the  question  must 
be  answered  in  the  affirmative.  Dwyer  v.  President  of  Delaware  & 
Hudson  Canal  Co.,  17  App.  Div.  623,  47  N.  Y.  Suno.  1135,  affirming 
the  judgment  of  the  court  below  without  opinion,  and  referred  to  in 
Clifford  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  Ul  App.  Div.  810,  97  N.  Y. 
Supp.  964;  Carpenter  v.  Boston  &  Albany  Ry.  Co.,  97  N.  Y.  494,  49 
Am.  Rep.  540;  Swinarton  v.  Le  Voutillier,  7  Misc.  Rep.  639,  28  N, 
Y.  Supp.  63,  affirmed  in  148  N.  Y.  762,  43  N.  E.  990;  Conradt  v. 
Clauve,  93  Ind.  476,  47  Am.  Rep.  388;  Fletcher  v.  Baltimore  S  Poto- 
mac  R.  R.  Co.,  168  U.  S.  135,  18  Sup.  Ct.  35,  42  L.  Ed.  411. 

It  is  true,  as  a  general  rule,  that  a  master  is  not  liable  for  a  malicious 
act  of  his  servant  done  under  such  circumsfences.  That,  however, 
does  not  relieve  the  defendant  from  its  own  misconduct  or  neglect 
to  use  reasonable  means  to  prevent  the  dangerous  practice  carried  on 
by  the  workmen  under  its  control  and  on  its  own  premises.  It  seems 
to  us  that  an  owner  cannot  stand  idly  by  and  permit  others  to  make 
his  premises  a  standing  ground  for  the  habitual  practice  of  bombard- 
ing his  neighbors  with  pieces  of  iron  and  other  dangerous  missiles, 
and  escape  liability  upon  the  plea  that  he  did  not  authorize  the  same 
and  that  it  was  not  done  in  furtherance  of  his  business. 

In  Fletcher  v.  Baltimore  &  Potomac  R.  R.  Co.,  supra,  it  appeared 
that  the  defendant's  employes,  on  returning  from  their  work  on  the 
work  train,  were  permitted  to  bring  back  with  them,  for  their  own  in- 
dividual use,  old  ties,  pieces  of  wood,  and  other  refuse  timber,  for  fire- 
wood, and  throw  them  off  the  train  near  their  homes  while  the  train 
was  in  motion,  and  that  in  doing  so  a  person  in  the  street  was  hurt. 
The  trial  court  in  that  case  held  that  the  defendant  was  not  liable  and 
directed  a  judgment  in  its  favor.  That  judgment  was  affirmed  In  the 
Court  of  Appeals  of  the  District  of  Columbia,  but  was  reversed  in  the 
federal  Supreme  Court,  and  it  was  there  held  that  if  the  defendant 
railroad  company  knowingly  permitted  such  practice,  and  was  negli- 
gent in  failing  to  prevent  the  same,  and  injury  resulted  therefrom,  the 
railroad  company  is  liable,  notwithstanding  the  act  of  the  employ^ 
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which  did  the  injury  was  beyond  the  scope  of  his  employment  and 
totally  disconnected  therewith. 

So  in  this  case,  if  the  dangerous  practice  existed  to  the  extent  and 
for  so  long  a  time  as  claimed  by  the  plaintiff,  and  the  defendant  had 
notice  of  it  and  failed  to  use  reasonable  means  to  prevent  it,  as  the  jury 
was  warranted  in  finding  from  tlie  evidence,  we  think  the  plaintiff  is 
entitled  to  recover. 

The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  All  ooncnr,  vxeegt  MdCiBNNAN* 
P.  3^  who  dlssenta. 


(Supreme  Court,  An>ellate  DlTMm,  First  Djepartment   November  13,  100&) 

1.  HOBTQAQES  (|  105*>— CONSIBUClTOR  ARD  OPBaATIOH— GOXXAICBU  MOBT- 
OAGC. 

Where  a  mortga^  contained  no  reference  to  another  mortgage  executed 
and  delivered  altnultancously  with  It,  while  the  latter  mortgage  was  ex- 
pressly declared  to  be  not  only  collateral  to  the  bond  secured,  but  to  the 
former  mortgage,  such  former  mortgage  was  the  primary  security. 


[Ed.  Note.— Fot  other  cases,  see  Mortgages,  Gent  Dig.  I  214;  Dec 

Dig.  I  loe.*] 


2.  HOBTOAGBB  (|  114*)— CONBTBUCTIOIf  AKD  OpBRATIOH— AHOUNT  SeCUKBD. 

A  mortgage  zecltlng  that  It  was  given  to  secure  the  payment  of  a  cer- 
tain bond,  that  It  was  agreed  that  It  was  given  as  collateral  for  a  certain 
other  mortgage,  and  that  payments  on  the  latter  mortgage  and  all  In- 
terest paid  thereon  should  be  credited  on  such  former  mortgage,  and  that 
on  payment  by  mortgagor  of  a  stipulated  sum,  which  was  less  than  the 
mortgage  debt,  with  Interest,  the  holder  ot  such  former  mortgage  would 
dlscha^  it,  was  not  security  for  the  entire  debt,  but  Mdy  for  the  amount 
nquired  to  be  paid  for  Its  dlsduwg& 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  f  224;  Dec  Dig. 
*  114.«] 

\ppeal  from  Special  Term,  New  York  County. 

Mortgage  foreclosures  by  Benjamin  Abert  against  Charles  Kom- 
feld,  John  Zeto,  and  others.  Judgment  for  plaintiff,  and  defendant 
Zeto  appeals.  Judgment  modified. 

Argued  before  PATTERSON,  P.  J.,  and  McI^UGHUN, 
LAUGHUN,  HOUGHTON,  and  SCOTT,  JJ. 

Julius  J.  Michael,  for  appellant. 

Edward  Herrman,  for  respondent  Abert. 

Hyman  Cohen,  for  respondent  Komfeld. 

LAUGHLIN,  J.  The  action  was  brought  for  the  foreclosure  of 
two  mortgages  on  real  estate  given  by  defendant  Komfeld  to  the 
plaintiff  to  secure  the  payment  to  plaintiff  of  the  sum  of  $4,000, 
evidenced  by  a  bond  of  even  date  with  the  mortgages.  One  parcel  was 
an  improved  leasehold  interest,  and  the  other  was  vacant.  The  appel- 
lant, under  a  contract  with  the  owner  of  the  equity  of  redemption, 
has  made  valuable  improvements  on  the  vacant  land,  for  which  he 
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has  not  been  paid,  and  he  has  filed  a  mechanic's  lien  therefor.  Hie 
question  presented  by  the  appeal  is  whether  the  premises  so  improved 
by  appellant  were  security  for  the  entire  amount.  The  trial  court  de- 
cided that  the  mortgage  on  the  vacant  land  was  (X)llateral  to  the  other, 
and  directed  the  sale  of  the  leasehold  first,  but  also  decided  that  both 
mortgages  were  security  for  the  entire  amount. 

The  mortgages  bear  the  same  date,  and  they  were  executed  and  de- 
livered simultaneously.  The  mortgage  on  the  leasehold  was  unques- 
ti(»iably  intended  as  security  for  the  full  amount,  and  the  trial  court 
correctly  decided  that  it  was  the  primary  security,  for  it  contains  no 
reference  to  the  other  mortgage,  while  the  mortgage  on  the  vacant 
land  is  declared  in  express  terms  to  be  not  only  collateral  to  the  bond, 
but  collateral  to  the  other  mortgage.  The  mortgage  on  the  vacant 
land,  after  reciting  the  indebtedness  and  the  substance  of  the  bond, 
and  that  the  mortgage  was  given  "for  the  better  securing  the  payment 
of  the  said  sum  of  money  mentioned  in  the  condition  of  the  bcmd  or 
obligation,  with  interest,"  contains  the  following  provisions,  to  wit: 

"It  Ia  uDderBtf>od  and  agreed  between  the  said  parties  hereto  that  tbls 
mortgage  covering  said  premises  hereinbefore  described  la  given  as  farther 
additional  and  collateral  security  of  and  for  a  certain  mortgage  made  this 
1st  day  of  February,  1906.  by  the  party  of  the  first  part  unto  the  said  party 
of  the  second  part,  and  coTerlng  a  leasehold  Interest  of  the  said  party  of  the 
first  part  in  and  to  the  certain  premises  2385  Second  avenue.  In  the  city  of 
New  YorfE,  boiouf^  of  Manhattan.  And  it  is  understood  and  agreed  that  any 
and  all  sums  paid  on  the  said  last-mentioned  mortgage,  and  any  and  all  in- 
terest that  may  or  shall  have  t>een  paid  upon  the  said  last-mentioned  mort- 
gage, shall  be  credited  to  and  be  applied  to  the  payment  of  this  mortgage; 
and  it  is  further  understood  and  agreed  that  upon  the  payment  by  the  said 
party  of  the  first  part  onto  the  h(dder  or  owner  of  elthw  the  within  mortgage 
or  the  said  mortgage  on  the  leasehold  premises  of  the  sum  of  one  thousand 
($1,000)  dollars  together  with  any  accrued  Interest  on  the  entire  principal 
sum  that  may  remain  due  upon  the  date  of  the  payment  of  said  sum  of  one 
thousand  ($1,000)  dollars,  then  and  in  that  event  the  said  party  of  the  second 
part  or  the  holder  of  the  within  mortgage  shall  and  will  cancel  and  discharge 
the  within  mortgage,  together  with  tbe  appurtenances  and  all  the  estate 
and  rights  of  the  mortgagor  In  and  to  said  premises,  and  also  all  personal 
property  appurtenant  to  tbe  building  erected  on  said  proDlses  and  now  con- 
tained therein  or  which  may  hereafter  be  cmtalned  therein." 

It  is  urged  by  respondents  that  this  mortgage  also  was  intended  as 
security  for  the  entire  debt,  and  that  a  personal  privilege  was  given 
to  the  mortgagor  of  having  the  premises  released  on  payment  of  a  less 
amount  as  therein  provided,  which  privilege  could  only  be  exercised 
before  foreclosure,  and  could  neither  be  exercised  by  nor  inure  to  the 
benefit  of  his  grantee  or  lienor.  This  argument  is  not  convincing. 
The  reasonable  construction  of  the  provisions  quoted  is,  we  think,  that 
the  mortgage  was  only  intended  as  security  for  the  amount  required 
to  be  paid  to  obtain  its  cancellation  and  discharge. 

It  follows  that  the  judgment  should  be  modified,  by  limiting  the 
application  of  the  proceeds  of  the  sale  of  the  premises  covered  by  the 
mortgage  containing  the  clause  quoted  to  the  sum  of  $1,000  and  ac- 
crued interest  on  the  entire  principal,  with  costs  to  appellant  All 
concur. 
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L  InsuBAnoB  d  668*)— BirBaz.ABT  Insubanob— AonoKs  on  POLiom— Ques- 
Tiona  K»  JcBT— Aooeptahob  or  Pouor— Cbsdit  voe  Pbekiuic. 

Wbetber  a  burglary  policy  was  accepted  and  credit  glvea  for  the 
premium  held  to  be  for  tbe  Jnry. 
[Ed.  Note.— For  other  caaea,  aee  Insorance,  Dea  Dig.  |  668.*] 
2.  iNsuB&iTCE  a  668*)— Aonons  oh  Poliottd  Qpbbtiow  n»  Jubt— Aooept- 

ANCE  or  POZJOT. 

Wblle  the  effect  of  the  acceptance  of  a  policy  la  a  Question  of  law, 
whether  one  has  been  accepted  Is  a  question  of  fact. 
[Ed.  Note. — ^For  other  cases,  see  Insurance.  Dec.  Dig.  f  068w*] 
8l  Appeal  and  Bbbob  ({  1062*)  —  Bktikw— Habuless  ESBOB^AoiaasioN  or 

EVIDBNOB— SUBSEgnXNT  CuBE. 

In  an  action  on  a  burglary  policy,  any  error  In  allowing  the  qtiantlty 
of  goods  cut  from  pieces  of  silk  to  be  computed  from  uuTerlfled  figures 
on  tbe  wrappers  was  cured,  where  plaintiff  proved  on  rebuttal  without 
obJectlMi  that  the  figures  on  tbe  wrappers  were  correct 

[Bd.  Note.— For  other  cases,  see  Ai^eal  and  Error.  Ceat.  IMc.  81  4171- 
4177 ;  Dee.  Dig.  «  1062.*] 

McLaughlin,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Morris  Manson  and  others  against  the  Metropolitan  Sure- 
ly Company.  From  a  judgment  for  plaintiflEs,  and  an  order  denying  a 
new  trial,  defendant  appeals.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
CLARKE,  HOUGHTON,  and  SCOTT.  JJ. 

David  McClure,  for  appellant 
George  Ryall,  for  respondents. 

HOUGHTON,  J.  I  think  there  was  a  question  of  fact  for  the  jury 
as  to  whether  or  not  the  policy  had  been  accepted  by  the  plaintiffs. 
The  defendant's  agent  had  solicited  the  plaintiffs  to  take  out  a  policy 
o£  insurance  against  burglary.  The  agent  himself  testifies  that  the 
plaintiffs  agreed  to  take  the  policy,  and  it  was  made  out  for  them,  and 
that  he  delivered  it  to  them,  and  that  they  then  said  that  they  wanted 
to  inspect  it,  and  were  doubtful  whetfier  they  would  accept  it  because 
of  the  difficulty  in  collecting  in  case  of  loss.  Thereupon  the  agent 
told  them  that  he  wotdd  have  an  officer  of  the  company  write  the 
plaintiffs  a  letter  explaining  what  was  necessary  in  making  proof  of 
loss.  While  the  policy  was  in  the  plaintiffs*  possession  an  officer  of 
the  defendant  wrote  plaintiffs  a  letter  explaining  the  requirements 
as  to  proof  in  case  of  loss,  saying  that  the  requirements  were  sub- 
stantially those  of  a  fire  insurance  policy.  The  agent  made  several 
visits  to  plaintiffs'  place  of  business,  and  his  testimony  is  to  the  effect 
that  plaintiffs  demurred  to  paying  the  premium  because  they  had  not 
yet  made  up  their  mind  as  to  whether  or  not  the  policy  was  satisfac- 
tory and  whether  they  would  keep  it 

The  proof  on  the  part  of  the  plaintiffs  to  the  contrary  is  that  upon 

•For  oUiAT  oUM  wm  ume  ti^le  *  I  mnamm  In  Dee.  A  Am.  Die*.  1M7  to  iMXm,  A  Rap'r  ladezM 


Sup.  Ct.) 


HAKSON  V.  BEETBOFOUTAIT  StTBETT  CO. 


887 


receipt  of  the  letter  explaining-  the  requirements  as  to  pnxjf  of  loss 
they  were  satisfied,  and  plaintiff  Jacobson  testified  that  he  told  the 
agent  that,  unless  he  heard  from  him  after  plaintiffs  had  received  the 
letter  from  the  ccHnpany  respecting  proofs  of  loss,  he  could  rest  as- 
sured that  the  policy  was  all  right,  and  that  the  agent  replied  to  him, 
"If  the  policy  is  not  wanted,  then  send  it  back."  Another  mtness  pro- 
duced by  the  plaintiffs  says  that  the  agent  demanded  payment  of  the 
premium,  and  said  they  would  have  to  pay  for  the  insurance  as  long  as 
they  had  the  policy  in  their  possession,  whether  they  desired  to  con- 
tinue it  for  the  full  year  or  not.  During  all  these  various  interviews 
neither  the  agent  nor  the  defendant  ever  demanded  the  return  of  the 
policy.  It  is  quite  manifest,  from  all  the  circumstances  and  testi- 
mony, that  all  parties  assumed  that  the  letter  of  explanation  with  re- 
spect to  proving  loss  was  satisfactory,  and  that  all  defendant  was  at- 
tempting to  do  was  to  collect  the  stipulated  premium.  Without  de- 
manding return  of  the  policy,  or  canceling  it  because  of  nonpayment 
of  premimn,  the  defendant  permitted  it  to  remain  in  plaintiffs*  pos- 
session from  the  13th  of  July  until  the  1st  of  September,  when  the 
burglary  occurred.  According  to  plaintiffs'  proof  the  agent  was  de- 
manding payment  of  the  premium,  and  according  to  the  testimony 
of  the  plaintiff  Jacobson  the  defendant  was  notified,  through  its  agent, 
that  unless  they  received  word  to  the  contrary  after  the  letter  had  been 
written  ^ey  could  rely  upon  the  fact  that  plaintiffs  had  elected  to 
keep  the  policy, 

Wi&out  taking  into  <x)nsideration  the  circumstances  of  plaintiffs 
drawing  a  check  for  payment  of  the  premium  prior  to  the  incurring  oi 
the  loss,  a  question  of  fact  as  to  whether  or  not  the  policy  was  accepted 
and  credit  given  for  the  premium  was  to  my  mind  clearly  made  for  the 
jury  to  pass  upon.  It  was  for  them  to  say  whether,  from  all  the  facts 
and  circumstances,  they  believed  the  testimony  of  defendant's  agent 
to  the  effect  that  plaintiffs  continually  asserted  that  they  had  not  yet 
made  up  their  minds  whether  they  would  acceot  the  policy  or  whether 
they  buieved  there  had  been  an  acceptance.  While  the  effect  of  the 
acceptance  of  a  policy  of  insurance  is  a  question  of  law,  whether 
one  has  or  has  not  been  accepted  is  a  question  of  fact  for  -the  jury. 
New  York  Life  Ins.  Co.  v.  Easton,  69  111.  App.  479. 

Where  an  agent  sent  a  policy  by  mail  to  an  applicant  for  insurance, 
with  a  statement  that  the  premium  charged  was  higher  than  usual, 
and  said:  -"Should  you  decline  the  policy,  please  return  it  by  mail. 
If  you  retain  it,  please  send  me  the  premium" — it  was  held  that  this 
was  a  waiver  of  prepayment,  and  that  the  policy  became  effectual 
upon  the  insured  retaining  and  thereby  accepting  it,  or,  at  all  events, 
that  the  question  of  acceptance  should  have  been  submitted  to  the 
jury.  Sheldon  v.  Atlantic  Fire  &  Marine  Ins.  Co.,  26  N.  Y.  460,  84 
Am.  Dec.  231.  The  facts  in  the  case  at  bar  are  much  stronger  than 
those  in  the  case  last  cited,  in  which  the  Court  of  Appeals  held  that 
a  nonsuit  on  the  ground  of  nonacceptance  was  error.  If  the  question 
of  acceptance  was  one  for  the  jury,  there  surely  is  no  such  pre- 
ponderance of  evidence  on  the  part  of  defendant  of  nonacceptance 
as  calls  upon  this  court  to  set  aside  the  verdict  as  against  the  weight 
of  evidence. 
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Nor  do  I  think  there  was  any  reversible  error  committed  upon  the 
trial.  There  was  sufficient  proof  of  loss  of  the  wrappers  upon  which 
was  marked  the  quantity  of  goods  cut  off  from  the  various  pieces  of 
silk  to  permit  secondary  evidence  of  such  figures.  The  course  of  the 
trial  shows  that  the  defendant  did  not  object  to  computations  from 
these  figures  on  the  ground  that  there  was  no  proof  of  the  correctness 
of  the  figures  on  the  lost  wrappers.  If,  however,  there  was  any  error 
in  permitting  computation  from  these  unverified  figures,  the  plaintiffs 
upon  rebuttal,  without  objection,  through  their  witness  Morris  Man- 
son,  proved  that  all  these  markings  on  me  wrappers,  whether  made  by 
himself  or  by  the  cutter,  were  absolutely  correct,  and  thus  it  was 
cured. 

There  does  not  seem  to  be  any  question  that  the  plaintiffs  sustained 
an  honest  loss  through  their  establishment  being  burglarized,  and  I 
see  no  reason  why  the  verdict  of  the  jury  should  be  disturbed. 

The  judgment  and  order  should  therefore  be  affirmed,  with  costs. 


PATTERSON,  P.  J.,  and  CLARKE  and  SCOTT,  TJ.,  concur. 

McLaughlin,  j.,  dissents. 


(Snpreme  Court,  Appellate  Division,  Fourth  Deportment  November  11,  1906.) 

1.  Anihau  ({  70*)— Mad  Doob— Ownbb's  LiABiLrrr  roB  Injitbt. 

*  Willie  tbe  owner  of  domestic  animals,  eodi  as  cattle,  is  generally  liable 
for  the  nnwarranlable  entry  by  his  animal  npoa  another's  land,  one  who 
owns  or  harbors  a  dog  Is  not  liable  In  tcequss  every  time  It  goes  upon 
another's  land,  the  general  rule  being  that  t2ie  owner  Is  not  liable  for 
harm  done  by  hla  dog,  unless  it  was  of  a  mischievous  disposition  or 
Tldous  propensity,  and  the  owner  preTloosly  knew  tliereof,  or  was 
chargeable  with  uotlce  that  the  dog  was  harmfully  disposed;  and  hence 
an  owner  la  not  liable  for  injury  infilcted  by  a  mad  dog,  where  she  did 
not  know  or  have  any  reason  to  believe  that  the  was  mad,  or  had  a 
Tldous  nature  or  harmful  disposition. 

[Ed.  Note.— For  other  cases,  see  Animals,  Cent  Dig.  |  23S;  Dec  Dig. 
f  70.*] 

2.  Anucau  (I  74*)— Dooe—Viciou8NK38— Evidence— SDrrioiENOT. 

£rldence  held  insufficient  to  show  that  a  dog  which  Inflicted  Injury 
while  mad  was  previously  vicious  and  likely  to  bite  cattle. 

[Ed.  Note.— For  other  cases,  see  Animals,  Cent  Dig.  |  206;  Dec  Dig. 
I  74.*] 

McLennan,  P.  J.,  dlssoiting  in  part 
Appeal  from  Steuben  County  Court. 

Action  by  Archie  D.  Van  Etten  against  Sarah  Noyes.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  defend- 
ant appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE.  and  ROBSON,  JJ. 

Willard  S.  Reed,  for  appellant. 
Warren  J.  Cheney,  for  respondent. 
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KRUSE,  J.  The  plaintiff's  cow  was  bitten  by  a  mad  dog.  The  dis- 
ease from  which  IIk  d<^  was  suffering  was  communicated  thereby 
to  the  cow,  and  she  died.  The  plaintiff  claims  that  the  defendant  owi}- 
ed  or  harbored  the  dog,  and  seeks  to  recover  the  value  of  the  cow. 
While  the  evidence  is  sufficient  to  establish  the  fact  that  the  defendant 
owned  or  harbored  the  dog,  we  are  nevertheless  of  the  opinion  that 
the  plaintiff  has  failed  to  establish  any  liability  against  the  defendant, 
for  the  reason  that  the  evidence  fails  to  show  that  the  defendant  knew 
or  had  any  reason  to  believe  that  the  dog  was  suffering  from  rabies, 
or  had  a  vicious  nature  or  harmful  disposition. 

The  two  incidents  upon  which  the  plaintiff  relies  to  establish  that 
the  dog  was  vicious  and  lil«ly  to  bite  cattle,  we  think,  do  not  warrant 
that  ccviclusicm.  Upon  one  occasion  a  ladv  was  riding  on  a  bicycle, 
and  the  dog  ran  out  in  the  road,  and  grabbed  the  wheel ;  and  at  another 
time  a  peddler  attempted  to  go  into  the  yard  where  the  dog  belonged, 
and  the  dog  stood  his  ground  and  prevented  the  stranger  from  entering 
the  yard.  On  neither  occasion  did  he  hurt  anyone.  The  evidence 
shows  that  the  dc^  suddenly  became  mad  and  uncontrollable,  and  while 
in  this  frenzied  state  entered  the  plaintiff's  premises  and  did  the  harm 
complained  of.  Indeed,  there  does  not  seem  to  be  any  dispute  over 
the  fact  that  the  dog  was  rabid  at  the  time  he  bit  the  cow ;  and  there 
is  no  evidence  showing  or  tending  to  show  that  the  defendant  knew  or 
suspected,  or  had  any  information  which  would  lead  her  to  believe, 
that  the  dog  was  afflicted  with  rabies,  until  after  the  harm  was  done. 
Under  such  circumstances  we  think  there  is  no  ground  for  holding  the 
defendant  liable  in  damages.  As  was  stated  by  Judge  Cooley,  in  El- 
liott V.  Herz,  29  Mk:h.  202: 

"Injnry  from  the  bite  of  a  rabid  dog  must  be  classed  with  those  forms  of 
Inevitable  accident  which  the  law  always  leavea  where  they  chance  to  fall, 
because,  as  no  one  was  In  default,  there  Is  no  basis  for  assessment  of  dam- 
ages against  any  one." 

It  is  contended  upon  the  part  of  the  plaintiff,  however,  that,  since 
the  dog  entered  into  his  premises  and  bit  the  cow  there,  a  trespass  was 
committed,  and  the  defendant  is  liable  for  all  the  harm  which  the  dog 
did  there,  regardless  of  her  want  of  knowledge  of  the  abnormal  con- 
dition of  the  dog.  It  is  true  that  the  owner  of  domestic  animals,  such 
as  cattle,  is  generally  liable  for  every  unwarrantable  entry  by  the 
animal  upon  the  lands  of  another;  but  we  think  it  is  not  the  law 
that  one  who  owns  or  harbors  a  dog  is  liable  in  trespass  every  time 
the  dog  goes  upon  the  lands  of  another.  The  general  rule  is  that  the 
owner  is  not  liable  for  harm  done  by  his  dog,  unless  it  appears  that 
the  dog  was  of  a  mischievous  disposition  or  vicious  propensity,  and  the 
owner  had  previous  knowledge  thereof,  or  was  chargeable  with  notice 
that  the  dog  was  harmfully  disposed.  Brown  v.  Giles,  11  Eng.  Com. 
Law  Rep.  337;  Lupton's  Law  Relating  to  Dogs,  55;  Ingam's  Law 
of  Animals,  277;  2  Am.  &  Eng.  Ency.  (2d  Ed.)  368;  O'Connell  v. 
Jarvis,  13  App.  Div.  3,  43  N.  Y.  Supp.  129;  Buchanan  v.  Stout,  123 
App.  Div.  648,  108  N.  Y.  Supp.  38.  This  rule  was  early  changed  as 
regards  the  killing  of  sheep  by  dogs.  In  colonial  times,  and  as  earlv 
as  1732,  an  act  (chapter  574,  p.  735.  Colonial  Laws  of  1720-1737)  was 
passed,  making  the  owner  of  a  dog  liable  absolutely  for  the  value  of 


Digitized  by 


890 


112  NEW  TOBK  8DFPLEUENT 
and  1«  New  York  SUte  Reporter 


(Sup.  Ct. 


sheep  killed  by  his  dog,  and  this  law,  in  substance,  has  ever  since  been 
retained  in  our  statutes.  It  is  now  incorporated  in  the  county  law. 
Laws  1892,  p.  1771,  art.  6,  c  686,  §  117.  We  are  not  aware,  however, 
that  it  has  ever  been  extended  so  as  to  include  a  case  like  this,  or  that 
the  courts  of  our  state  have  ever  held  that  one  who  owns  or  harbors 
a  dog  is  liable  in  a  case  such  as  this.  • 

The  questions  here  were  raised  by  appropriate  exceptions,  and  upon 
the  whole  case  we  think  the  plaintiff  is  not  entitled  to  recover. 

The  judgment  and  order  denying  the  motion  for  a  new  trial  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event.  All  concur,  except  McLENNAN,  P.  J.,  who  dissents 
upon  the  ground  that,  the  d<^  of  the  defendant  being  a  trespasser 
upon  the  plaintiff's  property,  the  defendant  was  liable  for  the  damage. 


(Snmeme  Ooort,  Appellate  Division,  Elnt  Dqtartmait  November  13,  1906.) 

1.  Apfbai.  and  XtaaoB  (|  969*)— Discbbiioit  of  Goun  —  Bsvnw— Uotion  to 

RE8RTIB  OKDKBS. 

The  discretion  of  tbe  Special  Term  In  denying  or  grantlnf  mottons  for 
reeettlemexit  of  orders  is  not  reviewable,  In  the  abeemse  of  a  deer  afflnn* 
ative  BliowlnK  of  abnse^ 

[Ed.  Note.— For  other  cases,  see  ^ipeal  and  I^Tor,  Dec.  Dig.  |  968.*] 

2.  Plkadino  (S  S26*)— Bili.  or  Pabtioui^b— ADomonu.  Bn:.!- 

Where  a  party  has  attempted  In  good  faith,  bat  nnsnoceBBfally,  to  serve 
a  sufficient  bill  of  particulars,  he  should  be  given  other  reasonable  op- 
portunity to  comply  with  the  court's  order. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  I  900;  Dea  Dig. 
1826.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jesse  L.  Boskowitz,  administrator  of  Ignatz  Boskowitz, 
against  Joseph  W.  Sulzbacher.  From  an  order  resettling  an  order 
denying  a  motion  to  compel  defendant  to  accept  a  bill  of  particulars, 
defendant  appeals.  Dismissed. 

See,  also,  124  App.  Div.  683,  109  N.  Y.  Supp.  186. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Charles  L.  Craig,  for  appellant. 
John  B.  Stanchfield,  for  respondent 

PER  CURIAM.  The  defendant  appeals  from  an  order  resettling 
a  former  order  and  from  each  and  every  part  of  said  order.  The  orig- 
inal order  simply  denied  a  motion  by  plaintiff  to  compel  defendant 
to  accept  a  bill  of  particulars.  The  resettled  order  not  only  denied 
that  motion,  but  also  permitted  plaintiff  to  serve  a  further  and  amend- 
ed bill  of  particulars  within  a  specified  time,  and  directed  the  payment 
by  plaintiff  to  defendant  of  the  sum  of  $10  costs,  in  addition  to  the 
costs  allowed  by  the  original  order.  While  this  court  is  not  without 
■  power  in  many  cases  to  review  a  Special  Term  order  denying  or 
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granting  a  motion  for  the  resettlement  of  an  order,  a  very  clear  case 
must  be  made  for  the  exercise  of  that  power.  It  frequently  happens 
that,  through  some  error  or  inadvertence,  the  first  order  entered  does 
not  conform  in  all  respects  with  the  disposition  intended  to  have  been 
made  of  the  motion.  Such  a  case  is.  often  presented  when  the  order 
as  originally  entered  does  not  impose  reasonable  conditions,  or  does 
not  afford  to  the  defeated  party  an  opportunity  to  retrieve  his  position. 
This  court  has  already  had  occasion  to  point  out  that,  where  a  party 
has  attempted  in  good  faith,  but  unsuccessfully,  to  serve  a  sufficient 
bill  of  particulars,  he  should  be  given  other  reasonable  opportunity  to 
comply  with  the  order  of  the  court.  This  is,  in  effect,  what  the  re- 
settled order  does  in  the  present  case,  and  we  cannot  say,  on  the 
papers  before  us,  that  it  was  an  improper  exercise  of  discretion  to  thus 
resettle  the  drastic  order  originally  entered.  The  notice  of  appeal  is 
sufficiently  broad  to  bring  up  for  review  the  whole  resettled  order; 
but  the  papers  are  not  sufficient  to  enable  us  to  pass  upon  it,  for  we 
have  no  means  of  determining  whether  or  not  the  bill  of  particulars 
attempted  to  be  served  indicated  such  good  faith  as  to  warrant  the 
court  in  granting  to  plaintiff  a  further  opportunity. 

For  the  reasons,  therefore,  that  it  does  not  affirmatively  appear  that 
the  Special  Term  esxeeded  the  limits  of  its  discreti<Hi  in  resettling  the 
order,  and  that  we  have  not  sufficient  before  us  to  enable  us  to  pass 
upon  the  appeal  from  the  order  as  resettled,  the  appeal  must  be  dis- 
missed, but  without  costs. 


(Buipiema  Gonrt^  AK>^te  DivMaa,  TbXrA  Department  November  11,  1908.) 

MUinOTPU.  GOBPOBATIONS  ({   791*)  —  DCFECTITI  SlDIWALKB  —  COKSTRUOnVS 

NonoK. 

To  charge  a  monlcipallty  with  notice  of  a  defect  in  a  sidewalk,  the  de- 
fect must  exist  for  sach  time  as  to  enable  the  authorities  to  learn  of  it 
and  to  repair  It,  and  the  existence  for  leas  than  an  hour  In  the  nl^ttime 
of  a  defect  in  a  sidewalk,  conalstlng  tn  a  ronoved  plank,  does  not  diow 

negligence. 

[Ed.  Note. — For  other  caaea,  see  Mnnlcipal  Ootporation%  Cent  Dig.  I 
1648;  Dec  Dig.  S  791.*] 

Appeal  from  Trial  Term,  Tioga  County. 

Action  by  Willard  W.  Ferguson,  by  Frank  Maytham,  his  guardian 
ad  litem,  against  the  village  of  Waverly.  From  a  judgment  for  plain- 
tiff, and  from  an  order  denying  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELI.OGG, 
COCHRANE,  and  SEWELL,  JJ. 

Frank  A.  Bell,  for  appellant 
Frederick  E.  Hawkes,  for  respondent. 

SEWELL,  J.  The  action  is  brought  to  recover  damages  for  an 
injury  to  the  plaintiff  occasioned  by  a  fall  upon  a  sidewalk  on  Broad 

*Vor  oUmt  cam  «m  wuii*  topic  ft  S  houbbb  la  Dm.  *  Am.  Dlgi,  U07  to  teto.  &  Rap'r  Ind«XM 


JTBROUBON  T.  VHXAOm  or  WATERLY. 


892 


112  NEW  TOBK  SUPPLEMENT 
and  146  N«ir  York  State  Reporter 


(Sup.  Ct. 


street,  in  the  village  of  Wavcrly.  The  principal  question  with  which 
this  court  has  to  deal  is  whether  the  evidence  was  of  such  a  character 
as  to  warrant  a  finding  by  the  jury  of  negligence  on  the  part  of  the 
defendant. 

There  is  little,  if  any,  conflict  in  the  evidence  on  this  point.  It  ap- 
peared that  the  plaintiff  was  passing  over  this  walk,  when  he  stepped 
or  slipped  into  a  hcde,  and  broke  his  leg.  The  evidence  on  the  part 
of  the  plaintiff  tended  to  show  that  some  time  prior  to  the  accident 
some  of  the  planks  were  broken  and  rotten ;  that  about  two  months  be- 
fore the  accident  the  attention  of  the  street  commissioner  was  called  to 
that  fact,  and  new  planks  were  put  in.  It  did  not  appear  that  the  defect 
in  the  sidewalk  through  which  the  plaintiff  received  his  injury  was  one 
resulting  from  the  wear  and  tear  of  ordinary  use,  or  from  natural 
decay.  On  the  contrary,  it  was  undisputed  that  the  accident  would 
not  nave  occurred  but  for  the  fact  that  a  plank  had  been  removed  from 
the  walk  by  the  willful  act  of  some  persons  unknown.  There  was  no 
proof  that  the  defendant  had  a^ty  actual  notice  of  the  defect,  or  that  it 
had  existed  for  a  sufficient  time  to  charge  it  with  constructive  notice. 
The  contrary  was  proved.  The  evidence  clearly  and  undisputedly 
shows  that  all  of  the  planks  were  in  place  the  day  preceding  the  night 
of  the  accident.  The  evidence  does  not  very  clearly  establish  just 
when  the  plank  was  removed;  but  it  is  unquestionably  sufficient  to 
warrant  the  conclusion  that  it  was  less  than  an  hour  before  the  acci- 
dent. Each  of  the  defendant's  witnesses,  Lewis  F.  Lord,  George 
Legg,  Adelbert  Smith,  and  Wesley  H.  Brougham,  testified  that  he 
passed  over  the  walk  between  11  and  12  of  the  night  in  question ;  that 
the  walk  was  in  good  condition,  no  plank  was  broken  or  had  been  taken 
away,  and  there  was  no  hole  in  the  walk. 

There  is  no  arbitrary  rule  of  law  that  charges  a  municipality  with 
constructive  notice  of  a  defect,  after  a  lapse  of  a  certain  time,  under 
all  circumstances.  The  rule  is  that  the  defect  must  exist  for  such  a 
length  of  time  as  to  enable  the  municipal  authorities  to  learn  of  its 
existence  and  to  repair  it.  A  village  is  responsible  only  for  the  failure 
to  discover  a  defect  within  a  reasonable  time.  The  defect  must  be- 
come known  and  notorious,  and  the  municipality  must  have  full  oppor- 
tunity, through  its  agents,  to  learn  of  its  existence  and  repair  it, 
to  impute  notice  and  charge  it  with  negligence.  Todd  v.  City  of 
Troy,  61  N.  Y.  506.  We  are  of  the  opinion  that  the  interval  between 
the  removal  of  the  plank  and  the  accident  was  too  short  a  time  for 
the  defect  to  become  known  and  notorious,  and  that  it  would  be  mani- 
fest\y  unreasonable  and  unjust  under  such  circumstances  to  impute 
negligence  to  the  defendant. 

•  The  judgment  against  the  defendant  should  therefore  be  reversed^ 
and  a  new  trial  granted,  with  costs  to  abide  the  event    All  concur. 
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BURKB  v.  INTERNATIONAL  PAPITS  CO. 
(Snpreme  Court,  Appellate  Division,  Third  Department   November  11,  1906  ? 

L  MASTCB  AKD  SraVAHT  (S  265*)  —  INJUBT  TO  EuPLOtI  —  NMUOBHCB— BUE- 
DEK.  , 

The  burden  la  on  an  employe,  suing  for  Injury,  to  show  the  employer's 
negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant  Cent  Dig.  8  895: 
Dec.  Dig.  §  265.*] 

2.  Mabteb  and  Sbbvant  (J  265*)  — Injury  to  EtoLOxA— Negligence— Evi- 
dence. 

That  an  employe  was  Injured  through  fals  fingers  getting  caught  In  a 
pulp  press  does  not  sbow  negligence  of  his  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  898 ; 
Dec.  IMg.  fi  265.*] 
6l  Master  and  Sebvaht  (I  101*)— Appliances— Ekplotbe'b  Dctt. 

An  employer  need  not  furnish  the  best  possible  appliances,  or  ones  In 
perfect  working  condition ;  It  being  sufficient  that  they  be  leasonaUy  safe 
and  suitable. 

[Ed.  Note.~For  other  cases,  see  Master  and  Servant,  Gent  Dig.  {  181 ; 
Dec.  IMg.  S  101.*] 

4.  Mabteb  and  Sbbvant  (S  278*)  —  Injubt  to  Sbbvant  —  Nbouobnoe— Evi- 

DCHCB— STmroZKNOT. 

Eh-ldrace  In  an  action  for  Injury  to  an  employ^,  whose  fingers  were 
caught  In  a  pulp  press,  h«Id.  Insufficient  to  abow  that  the  press  was  neg- 
Ugenfly  defecttve. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant;  Cent  Dig.  H 
068-908;  Dec.  Dig.  S  278.*] 

Appeal  from  Trial  Term,  Saratoga  County. 

Acti<m  by  Thomas  Burke  against  the  International  Paper  Com- 
pany.  From  a  judgment  for  defendant,  plaintiff  appeals.  AfHrmed. 

Ar^ed  before  SMITH,  P.  J.,  and  CHESTER,  KEU/XiG. 
COCHRANE,  and  SEWELL,  JJ. 

L.  B.  McKelvey,  for  appellant. 
Erskine  C.  Rogers,  for  respondent. 

SEWELL,  J.  This  action  was  brought  to  recover  damages  sustain- 
ed by  the  plaintiff  through  the  alleged  negligence  of  the  defendant. 
The  plaintiff  was  injured^while  working  in  the  defendant's  paper  mill 
at  a  machine  known  as  a  "pulp  press/  which  consisted,  among  other 
things,  of  two  steel  rollers  6  feet  long  and  2  feet  in  diameter,  one  di- 
rectly above  the  other  and  about  one-eighth  of  an  inch  apart.  Be- 
neath the  rollers  was  a  vat  or  tub  filled  with  pulp  and  water.  An 
endless  belt  of  felt,  28  feet  long  and  of  the  same  width  as  the  rollers, 
passed  through  the  vat  and  between  the  rollers.  When  the  machine 
was  in  operation  the  fine  particles  of  pulp  would  cling  to  the  felt,  and 
were  carried  between  the  rollers,  where  the  water  was  squeezed  out 
and  the  pulp  gathered  on  the  surface  of  the  upper  roller.  When  the 
accumulation  was  half  an  inch  thick  the  operator,  with  a  wooden  pin 
18  inches  long  and  an  inch  in  diameter,  diarpened  at  one  end  like  a 
pencil,  cut  it  off.  Sometimes  the  pulp  would  not  adhere  to  the  sur- 
face of  the  roller,  and  it  was  necessary  to  reach  over  the  upper  roller 

■For  oUi«r  cum  im  urn*  Uvio  ft  I  inniBBm  In  Dm.  *  Am.  DIsi.  1M7  to  date,  ft  Rq)'r  lodaxM 


894 


112  NEW  TORK  SDFPLBKSIHT 
and  140  Nsw  York  SUt«  R«pOTt«> 


(Siip.Ct. 


and  scratch  the  surface  of  the  felt  with  the  pin.  At  one  end  of  the 
press  was  a  friction  clutch,  which  consisted  of  two  iron  disks,  one  of 
which  was  attached  to  the  machine  and  the  other  to  the  driving  shaft. 
The  machine  was  operated  by  bringing^  the  two  disks  tc^ether  with 
.considerable  pressure  by  means  of  a  lever.  There  were  several  ma- 
chines in  the  room  of  the  same  kind  and  used  for  the  same  purpose. 
The  clutch  was  not  provided  as  a  protection  to  employes,  but  as  a 
means  of  stopping  one  machine  while  the  others  were  running.  The 
disks  at  times  became  hot  and  welded  toge^er,  so  that  the  lever  would 
not  separate  them.  On  such  occasions  it  was  necessary  to  strike  them 
with  a  hammer  or  some  other  instrument. 

From  February  1st  to  April  27th,  the  day  of  the  accident,  the  plain- 
tiff had  worked  at  one  of  iJiese  presses,  and  during  the  last  six  weeks 
had  had  the  experience  of  operating  this  particular  machine.  He  was 
familiar  with  its  construction,  and  the  operation  of  the  clutch.  He 
knew  that  die  disks  would  frequently  become  heated  and  bound  to- 
gether, and  that  "they  had  to  use  a  hammer  to  stop."  He  testified 
that  the  accident  happened  in  this  way:  Hiat  he  reached  over  the 
top  roller  to  scratch  the  felt,  and  dropped  the  pin,  "and  it  came  down 
the  small  end  first,  and  I  made  a  grab  for  it;  thought  I  could  get  it 
before  it  got  under  the  roll,  and  it  got  under  the  roll  and  held  my 
fingers.  I  tried  to  yank  them  out  and  hallooed  to  Pitkins,  and  he 
reached  and  grabbed  the  lever  to  stop  it,  and  could  not  do  it,  and 
then  ran  for  a  hammer."   He  also  testUied  that : 

"About  the  time  I  got  hold  of  It,  tbe  end  vt  It  had  readied  the  rolla.  It  had 
traveled  maybe  two  feet  If  I  had  not  reached  for  It,  I  ^obaUj  would  not 
have  been  eaught" 

Pitkin  testified: 

"I  was  Btaudlns  In  front  of  the  table  press  when  he  was  caught  This  was 
about  Ave  feet  from  the  handle  of  the  friction  clutch,  on  the  opposite  side  of 
the  press.  I  heard  the  shouting,  and  tried  to  shut  ofF  the  clutch,  by  putting 
my  hand  on  the  lever  of  the  clutch.  I  tried  to  move  it,  bnt  It  did  not  work.  I 
pulled  OD  it,  hut  was  unable  to  move- it.  I  then  went  to  the  cupboard  for  a 
hammer,  and  conid  not  get  a  haramer,  and  took  a  wrench  to  strike  the  fric- 
tion out  with  the  wrench,  and  got  it  out  when  I  struck  it  with  the  wrench." 

It  appeared  by  the  evidence  that  this  form  of  dutdi  was  a  proper 

device  and  was  in  general  use.  It  did  not  appear  that  there  was  any 
other  kind  of  clutch  in  use,  or  that  there  was  any  other  or  better  or 
safer  means  for  starting  or  stopping  a  machine  of  this  character.  It 
was  not  claimed  that  the  clutch  was  broken  at  the  time  of  the  acci- 
dent. There  was  evidence,  it  is  true,  that  the  four  presses  had  been 
in  use  for  several  years  and  that  all  the  clutches  "were  worn  more  or 
less'*;  but  no  evidence  was  given  which  tended  to  show  that  the  use 
or  wear  caused  the  disks  to  heat  or  bind,  that  it  made  the  clutches  more 
difficult  to  operate,  or  that  the  clutch  in  question  was  less  safe  than  a 
new  one  would  have  been.  It  did  not  appear  that  a  clutch  had  ever 
been  made  which  would  not  heat  and  bind  and  could  be  operated  by 
a  lever  upon  all  occasions. 

The  burden  of  showing  that  the  defendant  was  negligent  rested 
upon  the  plaintiff.  To  sustain  the  burden  it  was  not  enough  to  prove 
that  an  accident  happened,  or  that  witnesses  testified: 
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**U  the  McU(Hi  18  In  pwfect  workliiff  c<»idltlon  and  In  good  repair,  yon  can 
stoo  the  macailne  Instantly.  *  *  *  If  parts  of  the  machine  are  In  perfect 
order  and  good  repair,  the  machine  stops  Instantly,  practically.  *  *  *  It 
Is  not  necessary  to  use  a  hammer  to  turn  that  dutdi  ont  wboi  the  machine 
Is  In  perfect  working  (wder,  and,  if  it  becomea  necesBary  to  banuner  It,  It 
Indicates  that  the  machine  la  out  of  toder." 

There  is  no  rule  requiring  a  master  to  furnish  the  best  possible 
appliances  or  one  in  perfect  working  condition.  His  duty  is  dis- 
charged when  he  furnishes  a  machine  or  appliance  which  is  reason- 
ably safe  and  suitable.  I  am  therefore  of  opinion  that  the  evidence 
was  insufficient  to  support  the  charge  of  negligence. 

Assuming  that  a  defect  existed  which  could  have  been  avoided  and 
remedied,  it  is  clear  that  Pitkin  could  not  have  reached  the  lever  and 
stopped  the  machine  in  time  to  avoid  the  accident.  If  the  rollers 
were  2  feet  in  diameter  and  revolved  15  times  a  minute,  as  appears  by 
positive  evidence  in  the  case,  the  felt  was  moving  at  the  rate  of  90  feet 
a  minute,  or  18  inches  in  two-thirds  of  a  second.  Under  such  cir- 
cumstances it  would  be  preposterous  to  say  that  the  jury  might  have 
found  that  a  sufficient  time  intervened  between  the  c(nnmencement 
and  the  full  consummation  of  the  injury  to  stop  the  movement  of  the 
rollers,  if  it  could  have  been  done  by  the  lever. 

I  think  the  learned  justice  did  not  err  in  granting  the  nonsuit,  and 
for  that  reason  the  judgment  should  be  affirmed  wi&  costs.  All  con- 
cur; COCHRAN,  J.,  in  result. 


(Supreme  Court,  Trial  l^rm,  Niagara  County.    September,  190&) 

1.  Bbokers  (I  63*)— GoiocisaioKS— When  Eabned. 

To  recover  c(>mmls8lon8  for  sale  of  real  estate,  a  broker  most  ibow  tbat 
be  was  the  procuring  canae  of  tbe  8ain& 

[Ed.  Note.— Fw  other  cases^  see  Brokers,  Cent  Dig.  |  74;  Dec.  INg. 


2.  Bbokebs  (S  63*)— Cortb^ctb  or  EifFU)Tin:m^oNSTBnonoN. 

Under  a  provision  In  a  contract  anploylng  a  broker  to  procure  a  pur- 
chaser of  real  estate  before  a  designated  date  that  If  the  property  was 
sold  after  such  date  on  InformatiMi  obtained  from  tbe  broker  he  should 
be  paid  his  conunlaslons,  the  broker  Is  oitltled  to  compensation  for  soc- 
cessfol  efForts  In  inwiurlng  a  purchaser,  culminating  In  a  sale  on  tbe 
stipulated  terms  after  the  broker's  authority  to  ^ect  a  sale  has  tuml- 
nated. 

[Ed.  Note^For  other  cases,  see  Brokers,  Gent  Dig.  |  74;  Dec.  Dig. 
IBS.*] 

S.  Bbokebs  Q  SS*)— EuPLOTMBifX— Contbaot. 

A  contract  employing  a  brokw  to  procure  a  purchaser  before  a  desig- 
nated date  <^  real  estate  stipulated  that  If  the  premises  were  sold  after 
such  date  on  InformatloQ  from  him  he  should  receive  commissions.  The 
premises  were  sold  subHequent  to  such  date  through  other  brokers  for 
a  less  price.  The  purchaser  first  learned  that  the  property  was  for  sale 
fhrou^  the  owner's  attorney  advortlsti^  the  same.  There  was  nothing 
to  Show  tiiat  the  brokw  started  the  negotiations  betn'een  the  purchaser 

*Ver  other  ouwi  Ne  mom  topla  *  |  otiibbb  tn  Dee.  ft  Am.  Dlfi.  1907  to  tat%  *  Rop'r  lodaxM 
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and  owner,  nor  was  there  anything  to  show  had  faith  on  the  part  of  the 
owner.   Held,  that  the  broker  was  not  entitled  to  commissions. 

[EXl.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  S  74 ;  Dec  Dig.  53.*] 

Action  for  commissions  under  a  broker's  contract  for  the  sale  of 
real  estate  by  Charles  D.  Shipman  against  Ellen  A.  Wilkeson.  Jti<^- 
ment  of  dismissal. 

D.  £.  Bron^,  for  plaintiff. 
A.  H.  Martin,  for  defendant 

POUND,  J.  Plaintiff  and  defendant  entered  into  a  contract,  dated 
March  7,  1906,  whereby  defendant  employed  plaintiff  as  her  ^^nt 
for  the  sale  or  exchange  of  her  farm,  located  near  Youngstown,  in 
Niagara  county.  By  £e  terms  of  this  agreement  defendant  agreed 
to  pay  plaintiff  4  per  cent,  on  the  purchase  price  for  furnishing  a  buy- 
er or  party  to  a  satisfactory  exchange  for  the  farm  before  March, 
1907,  at  a  price  of  $20,000.  The  agency  was  not  exclusive,  as  the 
contract  provided  that,  if  the  farm  was  sold  by  any  other  party  before 
said  date,  then  defendant  was  to  pay  plaintiff  $25  "to  help  cover  his 
expenses."  Defendant  also  stipulated  that,  if  her  farm  was  "sold  or 
exchanged  after  said  date  on  information  obtained  through  your 
agency,  I  agree  to  pay  your  full  commissions  as  above  stated."  The 
farm  was  sold  by  defendant  through  other  brewers  on  September  21, 
1907,  to  one  H.  C.  Martin  for  $15,000.  Plaintiff  claims  commis- 
sions on  the  purchase  price.  The  question  is  what  is  meant  by  the 
clause  in  the  contract  which  entitles  plaintiff  to  commissions  if  the 
farm  is  sold  after  March,  1907,  "on  information  obtained  through 
your  agency"? 

By  the  preponderance  of  evidence  it  appears  that  H.  C  Martin, 
who  purchased  the  farm,  first  learned  of  the  property  and  that  it 
was  for  sale  through  the  efforts  of  one  A.  H.  Martin,  defendant's  at- 
torney. A.  H.  Martin,  acting  under  defendant's  directions,  advertised 
the  farm  for  sale  in  Buffalo  newspapers  in  November  and  December, 
1905,  and  H.  C.  Martin  called  on  him  sometime  prior  to  March,  1906, 
obtained  a  description  of  the  farm,  and  made  a  proposition  to  ex- 
change city  property  for  it.  His  offer  was  communicated  to  defend- 
ant by  A.  H.  Martin,  but  nothing  came  of  this.  A  conflict  of  evi- 
dence arises  on  this  point.  H.  C.  Martin  testifies  that  he  is  "almost 
positive"  that  he  first  learned  of  the  farm,  and  that  it  was  for  sale, 
from  plaintiff,  and  that  he  did  not  see  A.  H.  Martin  until  after  March, 
1906;  but  his  memory  is  uncertain,  and  his  evidence  as  to  dates  con- 
flicting. It  is  undisputed  that  on  May  28,  1906,  H.  C.  Martin  called 
on  plaintiff  about  the  farm  in  response  to  plaintiff's  advertisement. 
Plaintiff  sent  him  to  defendant.  He  saw  her  soon  after,  and  made  a 
proposition  to  her  to  exchange  city  property  for  the  farm.  She  re- 
fused to  entertain  the  proposition,  and  H.  C.  Martin  then  gave  up  al- 
together the  idea  of  securing  the  farm,  because  he  could  not  trade  his 
city  property  for  it.  Afterwards,  in  the  fall  of  1907,  almost  16  months 
later,  when  H.  C.  Martin  had  sold  his  city  property  and  was  again 
looking  for  a  farm,  he  met  defendant,  and  after  some  conversation 

«For  oUi«r  cuw  iM  nmc  tople  *  |  mumbib  la  Dm.  *  Am.  Dlin.  1907  to  d»t*.  *  RWr  lii4ww 
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with  her  about  the  purchase  of  her  property  she  sent  him  to  Fenwidc 
&  Spiedel,  real  estate  agents  in  Buffalo,  who  then  had  the  agency 
to  sdl  the  premises,  and  through  them  he  made  the  purchase. 

In  order  to  recover  commissions  for  sale  of  real  estate,  the  broker 
must  establish  that  he  was  the  procuring  cause  of  the  sale,  or,  in 
other  words,  that  his  acts  drew  the  purchaser's  attention  to  the  prop- 
erty and  led  to  negotiations  resulting  in  a  purchase.  Sampson  v.  Ot- 
tinger,  93  App.  Div.  226,  87  N.  Y.  Supp.  796 ;  Colwell  v.  Tompkins, 
6  App.  Div.  93,  39  N.  Y.  Supp.  478,  affirmed  158  N.  Y.  690,  53  N. 
E.  1124;  Cords  v.  Ruth,  115  App.  Div.  568,  100  N.  Y.  Supp.  1043; 
Rae  Co.  v.  Kane.  121  App.  Div.  494,  106  N.  Y.  Supp.  47.  The  only 
valid  purpose  of  the  stipulation  in  question  must  be  to  protect  the 
broker  from  loss  of  compensation  for  successful  efforts  in  procuring 
a  purchaser,  culminating  in  a  sale  on  the  stipulated  terms  after  the 
broker's  authority  to  effect  a  sale  has  terminated.  It  is  a  shield  to  pro- 
tect the  agent,  not  a  sword  to  injure  his  principal. 

It  cannot  be  said  that  plaintiff's  acts  or  any  information  obtained 
from  him  led  to  the  negotiations  which  resulted  in  the  purchase  of  the 
property  by  Martin.  I  have  found  that  the  original  information  that 
the  property  was  for  sale  came  to  the  purchaser  from  A.  H.  Martin; 
but,  even  if  the  original  information  came  from  plaintiff,  he  failed  to 
bring  the  parties  to  an  agreement,  or  even  to  start  them  on  the  road 
to  an  agreement.  If  plaintiff  had  brought  the  parties  together  before 
March,  1907,  and  the  sale  had  resulted  after  that  date  as  the  direct  and 
proximate  result  of  his  efforts,  it  would  seem  that  he  would  be  en- 
titled to  his  commissions  under  the  contract;  but  the  negotiations  be- 
tween defendant  and  the  purchaser,  brought  about  through  plaintiff's 
efforts,  were  entirely  terminated  long  before  March,  1907,  and  nego- 
tiations were  not  renewed  by  the  parties  until  six  months  after  that 
date,  and  then  wholly  independently  of  the  plaintiff  and  on  a  different 
basis.  Bad  faith  on  the  part  of  the  defendant  is  wholly  lacking,  nor 
has  she  reaped  the  fruits  of  plaintiff's  labors.  During  the  time  that 
he  had  the  authority  to  sell  the  farm  she  never  consented  to  sell  for 
less  than  $20,000,  and  he  practically  admitted  that  he  could  not  find  a 
purchaser  for  her  at  that  price. 

Plaintiff  was  not,  directly  or  indirectly,  instrumental  in  procuring 
a  purchaser  ready,  willing,  and  able  to  purdiase  the  premises  upon 
the  terms  fixed  by  defendant.  While  I  find  no  case  exactly  in  point, 
all  the  authorities  lead  irresistibly  to  the  conclusion  that  he  is  not  en- 
titled to  recover  in  this  action.  To  decide  otherwise  would  be  to  hold 
that  plaintiff  would  be  entitled  to  full  commissions  on  $20,000,  or  at 
least  on  the  purchase  price,  if  the  defendant  at  any  time,  however  re- 
mote from  March,  1907,  sold  the  farm  on  any  terms  to  any  person  who 
had  between  March,  1906,  and  March,  1907,  obtained  to  defendant's 
knowledge,  information  from  plaintiff's  agency  that  the  farm  was 
for  sale.  To  so  hold  would  seem  to  be  unconscionable.  Cords  v. 
Ruth,  115  App.  Div.  568,  100  N.  Y.  Supp.  1043,  and  cases  cited  snpn. 

Defendant  is  entitled  to  judgment  dismissing  plaintiff's  complaint, 
with  costs.   Prepare  decision  accordingly. 
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NOONAN  T.  LDTHEH. 
(Supreme  Court  Appellate  Diylalcm.  Third  Department  Noreniber  It  1906.) 

1.  TnruB  a  42*)— Chakob  of  Pu€b  or  TtaAXr-Dmcurunr  er  Iawb  Goubt. 

An  order  for  a  change  of  TCnne  reata  largely  In  the  dtocretioo  of  the 
Special  Term. 

[BL  Note.— For  otber  caaeo.  see  Tcnna^  OeOL  IMs.  I  M;  Oat  IMs- 
142.*] 

2.  Tunra  G8*)— GHAim  ov  Pucx  Tbxaz<— Monoa  Pafimu  OiAimn'Tr 

or  GBonHDs. 

While  the  granthig  of  a  diange  of  Tenne  ts  laq^7  In  tbe  discretion  of 
the  conrt  the  facta  and  drcnmstances  Jnstlfylng  the  diange  must  be 
•tated  in  the  moTlng  papers  before  the  court  may  exerdae  Its  dlscrettoo. 

[Ed.  Note^-For  otber  cases,  see  Tcaae^  Cent  Dl*.  M  88^  80;  De&  IHC- 
i  68.*] 

Z.  Yairui  (|  45*)— GHAKOB-OBOUinw— PBOimiBRCB  or  DaruvDAHT. 

Defendant  had  an  exten^ve  acquaintance  and  was  prominent  In  busi- 
ness and  politically,  and  his  counsel  were  also  prominent  professionally 
and  politically,  In  the  county.  Plaintiff  had  recovered  one  judgmoit. 
and  the  Jury  had  disagreed  on  a  second  trial.  Beld,  that  the  prominence 
of  defendant  and  his  counsd  did  not  Justify  an  order  for  change  of  the 
place  of  trial. 

[Ed.  Note.— For  other  casesi,  aee  Venue,  Cent  Dig.  t  74;  Dec.  Dfe-  f  45.*] 

4,  Venue  (|  46*)— Ohaitge— Gboukob—Necessitt  or  SrAxiHa  GBonzTDS. 

A  party's  belief  in  his  Inability  to  secure  an  Impartial  trial  la  Insuffl- 
dent  to  Justify  a  change  of  venue,  in  liie  absmce  of  fttcts  showing  his 
belief  to  be  wdl  grounded. 

[Ed.  Notfe— For  other  cases,  see  Venne,  Cent  Dig.  t  67;  Det  Dig.  |  4fl.*l 

&  Venue  (S  45*)— Change— GBOUNDB—PuBLicrrr—Surr. 

That'  an  action  had  attracted  wide  attention,  and  the  proceedings  at 
trial  and  tm  appeal  had  been  widdy  published  in  the  county,  would  not 
Justify  a  diange  of  place  of  tirial,  where  It  did  not  aK>ear  that  any  un- 
fair report  had  been  made,  or  that  tJie  pabllsbed  statement  wa«  prejudi- 
cial to  plalntiflF,  or  that  defendant  had  attempted  to  Improperly  infloence 
public  sentlmmt  In  his  own  behalf. 

[Ed.  Note. — For  other  cases,  see  Voiue,  Cmt  Dig.  I  67;  Dee.  Dlft  I  45l«] 

&  JUBT  (S  100*)— OOKPBrEErOT— FOXUATIOK  OF  OPINION  FBOIC  NEWSPAPBS  BX- 
POBTS. 

That  some  persons  had  formed  an  opinion  of  the  case  from  newqwpo- 
reports  of  former  trials  would  not  alone  dlaquali^  them  as  Jurws. 

[Ed.  Note.— Fw  other  cases,  see  Jury,  Gent  Dig.  H  440^  4B1;  Dec. 
Dig.  i  100.*] 

Appeal  from  Special  Term,  Saratoga  County. 

Action  by  Jennie  E.  Noonan  against  Thomas  C.  Luther.  From  an 
order  granting  a  motion  to  change  the  place  of  trial,  defendant  ap- 
peals. Order  reversed,  and  motion  denied. 

Argued  before  SMITH,  P.  J.,  and  CHESTER.  KELLOGG. 
COCHRANE,  and  SEWELL,  JJ. 

Rockwood  &  Scott  (Nash  Rockwood.  of  counsel),  for  appellant 
Walter  H.  Cogan,  for  respondent. 

COCHRANE.  J.  The  order  a[^ealed  from  changes  the  place  of 
trial  of  this  action  from  the  county  of  Saratoga  to  tile  county  of 
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Schenectady  on  the  ground  that  an  impartial  trial  cannot  be  had  in 
the  former  county.  An  order  like  the  one  in  question  rests  largely  in 
the  discretion  of  the  Special  Term,  but  facts  and  drcumstances  must 
appear  in  the  motion  papers  before  such  discretion  can  properly  be 
exercised.  Hie  belief  ox  a  party  in  his  inability  to  procure  an  im- 
partial trial  is  insufficient,  in  the  absence  of  facts  and  circumstances 
showing  such  belief  to  be  well  founded.  The  People  v.  Sammis,  3 
Hun,  360;  The  People  v.  Wright,  5  How.  Prac.  23,  27. 

The  record  herein  discloses  no  facts  sufficient  to  invoke  the  exercise 
of  any  discretion  on  the  part  of  the  Special  Term.  It  shows  an  ex- 
tensive acquaintance  by  the  defendant,  and  business  and  political 
prominence  and  activity  on  his  part,  and  also  professional  and  political 
prominence  of  his  attorneys.  These  facts  are  insufficient  to  justify  the 
order.  Lent  v.  Ryder,  47  App.  Div.  415,  63  N.  Y.  Supp.  400 ;  Weiant 
V.  Rockland  Lake  Trap  Rock  Company,  74  App.  Div.  24,  76  N.  Y. 
Supp.  699.  Juries  are  not  likely  to  be  influenced  by  such  unworthy 
considerations.  It  sometimes  is  the  case  that  wide  acquaintance  and 
prominence  is  a  disadvantage  to  the  person  possessing  the  same.  In 
this  case  plaintiff  has  already  procured  one  judgment  against  the 
defendant,  which  was  reversed  on  appeal.  It  is  quite  clear  that  nei- 
ther defendant  nor  his  counsel  exercised  any  hypnotic  or  sinister  in- 
fluen<»  over  the  jury  which  rendered  that  verdict.  It  appears  that 
there  has  since  been  another  trial,  in  whidi  difficulty  was  experient^d 
in  getting  a  jury,  and  the  jury  thus  procured  disagreed.  Neither  cir- 
cumstance is  uncommon  in  the  administration  of  law. 

The  learned  justice  at  Special  Term  based  his  order  largely  on  the 
fact  that  the  action  has  attracted  wide  attention  and  has  been  largely 
discussed,  and  that  its  history  at  Trial  Tenns  and  on  appeal  had  been 
given  wide  publication  by  the  newspapers  of  the  county.  There  is 
nothing,  however,  to  indicate  that  any  unfair  or  inaccurate  statement 
has  ever  been  published,  or  that  tiie  newspaper  statements  have  been 
prejudicial  to  plaintiff.  Non  constat  they  have  worked  to  the  preju- 
dice of  defendant.  Nor  is  there  any  pretense  that  defendant  or  any 
one  in  his  behalf  has  attempted  to  manufacture  public  sentiment  or  to 
publish  or  promulgate  colored  or  inaccurate  information.  See  People 
V.  Sarvis,  69  App.  Div.  604,  74  N.  Y.  Supp.  1067.  Even  though  some 
people  may  have  formed  an  opinion,  that  fact  alone  does  not  disqualify 
them  from  acting  as  jurors.  Plaintiff  failed  entirely  to  make  out  a 
prima  facie  case  for  the  order  in  question. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements 
and  the  motion  denied,  with  $10  costs.   All  concur. 
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GUITERMAN  T.  COUTANT  et  al. 


(Snpreme  Oonrt,  Appellate  DirlBlon,  First  Deiwrtmait  Norember  8,  1908.) 

EtXioiTTioN  (I  99*)— Issue  of  Sbcoitd  EzKcnnon. 

Code  CiT.  Proc.  |  1375.  prorides  for  the  lasnance  of  an  execution,  ot 
couree,  by  a  party  recovering  Judgment  or  his  assignee,  within  five  years 
after  judgment.  Section  1376  provides  that,  where  the  party  recovering 
the  Judgment  has  died,  execution  may  be  Issued,  within  such  five  years, 
by  his  personal  representatives,  or  by  the  assignee  of  the  Judgment,  if  It 
be  assigned.  Section  1377  provides  that,  after  lapse  of  such  five  years,  an 
execution  may  be  issued  without  leave  when  one  was  isBoed  within  sodi 
five  years  and  has  been  retnmed  unsatisfied.  Held  that,  construing  the 
three  sections  together,  as  tbey  should  be,  the  first  two  sections  merely  put 
the  orlglnai  Judgment  creditor,  his  assignee,  and  personal  represratatlves 
on  an  equality,  each  being  entitled  according  to  the  circumstances  of  the 
case,  to  Issue  execution  of  course,  and  that  the  limitation  of  five  years  in 
section  1376  on  issuance  of  necution  by  personal  Tepresentatlves  is  only 
in  respect  to  Issuances  of  the  first  execution,  and  that,  under  section  1377, 
a  first  valid  execution  having  Issued  within  the  time  limited  by  any  per- 
son entitled  at  the  time  to  Issue  It,  and  been  returned  unsatisfied,  a  second 
execution  may  be  issued,  after  lapse  of  the  five  years,  by  whoever  is  then 
the  owner  of  the  Judgment  and  entitled  to  collect  it,  though  it  be  the 
personal  representatives,  and  the  Judgment  creditor  issued  the  first  exe- 
cution. 

[Ed.  Note.— For  other  cases,  see  Execution,  Dee.  Dig.  I  99.*] 

Appeal  from  Appellate  Term. 

Action  by  Simon  Guiterman  against  Charles  A.  Coutant  and  an- 
other. From  the  determination  of  the  Appellate  Term  (111  N.  Y. 
Supp.  19,  59  Misc.  Rep.  447),  affirming  an  order  of  the  City  Court 
denying  a  motion  to  vacate  and  set  aside  execution  (111  N.  Y.  Supp. 
1081,  59  Misc.  Rep.  23),  defendants  appeal.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Walter  S.  MacGregor,  for  appellants. 
David  J.  Gladstone,  for  respondent. 

SCOTT,  J.  The  defendant  appeals  from  a  determination  of  the 
Supreme  Court,  Appellate  Term,  affirming  an  order  of  the  City  Court 
denying  a  motion  to  vacate  an  execution.  The  motion  to  vacate  was 
made  upon  several  g^unds,  only  one  of  which  is  now  insisted  upon. 

A  judgment  in  favor  of  the  plaintiflF  was  entered  on  September  29, 
1893,  and  he  promptly  issued  an  execution  thereon,  which  was  re- 
turned unsatisfied  on  October  5,  1893.  No  further  action  respecting 
the  judgment  appears  to  have  been  taken  by  the  plaintiff,  who  died  in 
February,  1906.  On  March  19,  1908,  the  plaintiff's  executors,  through 
their  attorney,  issued  to  the  sheriff  of  the  county  of  New  York  the 
execution  now  sought  to  be  set  aside.  It  recites  the  recovery  of  the 
judgment  and  the  issue  of  an  execution  thereon  in  1893,  and  its  re- 
turn unsatisfied,  and  the  death  of  the  plaintiff  and  judgment  creditor 
in  February,  190G,  and  the  issue  of  letters  testamentary  to  his  ex- 
ecutors, and  directs  the  sheriff  to  satisfy  said  judgment  out  of  the 
property  of  the  judgment  debtor.   It  will  be  seen  that  nearly  15  years 
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elapsed  between  the  entry  of  the  Judgment  and  the  issue  of  execution 
thereon  by  the  plaintiff's  executors,  and  the  ground  upon  which  alone 
the  appellant  relies  is  that  section  1376  of  the  Code  of  Civil  Procedure 
is  the  only  section  which  authorizes  the  issue  of  an  execution  by  the 
personal  representatives  of  a  deceased  judgment  creditor,  and  that 
by  that  section  such  personal  representatives  can  issue  an  execution 
only  within  5  years  after  the  death  of  the  judgment  creditor. 

The  determination  of  the  appeal  rests  upon  ^e  construction  of  sec- 
tions 1375-1377  of  the  Code  of  Civil  Procedure.  Section  1375  pro- 
vides for  the  issue  of  an  execution  of  course  by  the  party  recovering  the 
judgment  or  his  assignee  at  any  time  within  five  years  after  the  entry 
of  judgment.  Prior  to  1866  (Laws  1866,  p.  1839,  c.  824),  when  sec- 
tion 283  of  the  Code  of  Procedure  was  amended,  the  personal  repre- 
sentative of  a  deceased  judgment  creditor  could  in  no  event  issue  an 
execution  upon  a  judgment  recovered  by  their  decedent,  being  obliged 
to  resort  to  an  action  upon  the  judgment.  Wheeler  v.  Dakin,  12  How. 
Prac.  537.  The  present  section  1376  of  the  Code  of  Procedure,  how- 
ever, provides,  as  was  in  substance  provided  by  the  amendment  in 
1866  of  section  283  of  the  Code  of  Procedure,  that: 

"Where  the  party  recovering  the  final  judgment  has  died,  execution  may  be 
Issued  at  any  time  within  five  years  after  the  entry  of  the  Judgment  by  hts 
personal  representatives,  or  by  the  assignee  of  the  judgment,  If  It  be  aligned 
and  the  execution  most  be  Indorsed  with  the  name  and  residence  tft  the  per- 
son Issnlng  the  same." 

Section  1377  provides  that  an  execution  may  be  issued,  after  the 
entry  of  a  final  judgment,  either  where  an  order  is  made  by  the  court 
granting  leave  to  issue  the  execution,  or,  without  sudi  an  order,  when 

an  execution  was  issued  upon  the  judgment  within  five  years  after 
the  entry  thereof,  and  has  been  returned  wholly  or  partly  unsatisfied 
or  unexecuted.  If  section  1376  must  be  construed  as  standing  alone, 
and  without  reference  to  sections  1375  and  1377,  its  language  would 
limit  the  personal  representatives  of  a  deceased  judgment  creditor  to 
the  five  years  immediately  following  the  entry  of  the  judgment,  and 
would  forbid  the  issue  of  an  execution  by  them,  under  any  circum- 
stances, after  die  expiration  of  said  five  years.  We  think,  however, 
that  the  three  sections  referred  to  should  be  read  together  as  con- 
stituting a  comprehensive  scheme  governing  the  right  to  issue  execu- 
tions. So  read,  it  will  be  seen  that,  so  far  as  concerns  an  execution 
issued  within  five  years  after  the  entry  of  a  judgment,  the  original 
judgment  creditor  and  his  assignee  and  his  personal  representatives  are 
all  placed  upon  an  equality,  each  being  entitled,  according  to  the  cir- 
cumstances of  the  case,  to  issue  executions  of  course,  without  the 
necessity  of  applying  for  a  permissive  order;  and  we  consider  that  the 
limitation  of  five  years,  contained  in  section  1376,  as  the  time  within 
which  the  personal  representatives  of  a  deceased  judgment  creditor 
may  issue  execution,  was  inspired  by  no  other  intention  than  to  place 
the  same  limitation  upon  such  personal  representatives  that  is  placed 
by  section  1375  upon  the  original  judgment  creditor  and  his  assignee. 

Section  1377  is  general  in  its  application.  It  does-  not  say  who 
may  issue  an  execution  after  five  years,  and  does  not  limit  the  right 
to  do  so  to  the  original  judgment  debtor  and  his  assignee.  AU  it  says 
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is  that  under  given  circumstances  an  execution  can  be  issued;  nor 
does  it  specify,  when  the  right  to  issue  is  made  dependent  upon  the 
issue  and  return  of  a  former  execution,  who  must  have  issued 
that  former  execution.  It  is  clearly  sufficient  that  a  valid  execution 
shall  have  been  issued  within  five  years  after  the  entry  of  the  judg- 
ment, and  returned  unsatisfied ;  and  such  an  execution  will  have  been 
valid,  if  issued  by  any  person  entitled  at  the  time  to  issue  it.  The  true 
construction  to  be  given  to  the  sections  read  together  is  that  within 
five  years  after  the  entry  of  the  judgment  an  execution  may  be  is- 
sued of  course  by  whoever  is  then  the  owner  of  the  judgment  and  en- 
titled to  collect  it,  whether  the  original  judgment  creditor  or  his  as- 
signee, or  his  personal  representatives;  tiiat  if  such  an  execution  has 
been  issued  within  five  years,  and  returned  unsatisfied,  a  second  execu- 
tion may  thereafter  be  issued,  without  the  necessity  of  a  permissive 
order,  by  whoever  may  then  be  the  owner  of  the  judgment  and  en- 
titled to  collect  it,  whether  the  original  judgment  creditor,  or  his 
assignee,  or  his  personal  representatives.  In  our  opinion  this  construc- 
tion comports  with  the  intention  of  the  Legislature  in  enacting  the  sec- 
tions above  referred  to. 

It  follows  that  the  determination  of  the  Appellate  Term  must  be 
affirmed,  with  costs.  All  concur. 


McCORD  T.  THOMPSON-STABRErrr  00.  et  aL 
(Snpr^e  Court,  Trial  Term,  New  York  Cotintar.  Febnuur  18,  lOOS.) 

1.  Associations  (I  13*>— Rules— Reasonablkness. 

Plaintiff  Bnlldlng  Trades  Employers'  Association  was  organized  for  the 
regulation  of  industrial  dlspntes  between  Its  members  and  their  emplo7fiB, 
and  adopted  a  constitution  providing  for  a  board  of  governors,  with  ao- 
tfaority  to  dedde  disputes  and  regulate  the  conduct  of  Its  memben.  At 
the  oi^anlzatlon  of  the  aaaoclatlon  disputes  were  pendli^  between  Its  mem- 
bers and  various  nnlons,  and  an  agreement  was  made  with  a  number  at 
unions  to  settle  controversies  by  arbitration;  but  tbe  carpenters'  anion 
repudiated  the  agreement,  whereupon  the  board  of  governors  adopted  a 
resolution  prohibiting  recognition  of  that  onion  by  the  association,  and 
defendant  member  of  the  association  discharged  Its  employes  belonging 
to  the  nnlou,  hut  thereafter  re-employed  m^bers  of  the  union,  though 
able  to  secure  carpenters  from  other  sources  at  the  'time.  Held,  that  the 
order  prohibiting  the  employment  of  the  carpenters  was  not  unreaaonatde, 
as  tending  to  disrupt  defendant's  Irartnees  or  restrict  competltliHL 

[Ed.  Note. — For  other  cases,  see  Associations,  Dec.  Dig.  |  13.*] 

.2.  CkttPORATIONS  (i  378*) — COBPOBATB  POWBBS— CONTSACTS — ASSOCIATIONS. 

An  agreement  by  a  corporation  to  enter  an  employers'  association  or- 
ganized to  facilitate  the  business  in  which  the  corporation  and  other  mem- 
ben of  the  association  were  engaged,  and  to  prevent  labw  disputes  be- 
tween Its  members  and  their  anployes,  was  not  beycoHl  Its  corporate 
powers. 

[Ed.  Note.— For  otiier  cases,  see  Ocnporatlons,  Cent  Dig.  U  1S8B-10ST; 
Dec.  Dig.  8  878.*) 

8.  ASSOCIATIOnS  (t  18*)— RBSOLtmOH  or  DiRBCTOW— VALXDirr— Pdbuo  Pdl- 


A  resolution  of  the  board  of  governors  of  a  building  trades  onployen' 

association,  forbidding  members  of  the  association  to  employ  mend>ers  of 
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a  carpenters'  tinion  which  had  repudiated  its  agreement  with  the  associa- 
tion to  arbitrate  labor  disputes,  was  not  void  as  contrary  to  public  policy. 
[Ed.  Note.— For  other  cases,  see  Associationa,  Dec.  Dig.  1  IS.*} 

Action  by  William  H.  McCord,  as  president  of  the  Building  Trades 
Employers'  Association,  against  the  Thompson-Starrett  Company  and 
another.  Judgment  for  plaintiifs. 

Reversed  113  N.  Y.  Supp.  385, 

Eidlitz  &  Hulse,  for  plaintiff. 

O'Brien,  Boardman,  Flatt  &  Littleton,  for  defendants. 

GREENBAUM,  J.  The  plaintiff,  the  Building  Trades  Employers' 
Association,  seeks  to  recover  the  amount  of  four  certain  bonds  yvhich 
were  executed  by  the  Thompson-Starrett  Company,  one  of  its  mem- 
bers, as  principal,  and  the  Fidelity  &  Deposit  Company  of  Maryland,  as 
surety,  to  insure  the  faithful  observance  of  the  '^lecisions,  orders, 
prohibitions,  and  regulations  of  the  board  of  governors"  of  the  said 
association.  It  appears  that  in  1900  tibe  labor  conditions  affecting  the 
building  industry  in  and  about  the  city  of  New  York  were  such  l^at 
a  number  of  the  then  existing  organizations  engaged  in  tiie  building 
trade  formed  themselves  into  the  Building  Trades  Employers'  Asso- 
ciation, and  adopted  a  constitution  which  provided,  among  other 
things,  for  a  board  of  governors,  in  whom  was  vested  the  authority  to 
decide  disputes  and  to  regulate  the  conduct  of  the  various  members 
in  matters  pertaining  to  their  common  interests.  At  the  time  of  the 
organization  of  the  plaintiff  association  the  serious  differences  be- 
tween the  labor  unions  and  the  employers  who  formed  the  associa- 
tion resulted  in  the  suspension  of  work  on  the  part  of  the  employers. 
Work  was  only  resumed  after  agreements  had  been  made  with  such 
labor  unions  as  were  willing  to  enter  into  them,  wherein  it  was  pro- 
vided that  controversies  during  a  certain  fixed  period  of  time  were 
to  be  settled  by  arbitration,  and  that  strikes  on  tiie  part  of  employes 
or  lockouts  on  the  part  of  employers  were  not  to  be  declared  until  all 
efforts  at  arbitration  should  have  been  found  to  be  abortive.  In  Au- 
gust, 1904,  the  Brotherhood  of  Carpenters,  together  with  certain  other 
unions,  in  violation  of  their  arbitration  agreement,  engaged  in  a  strike 
upon  the  work  of  certain  members  of  the  plaintiff  association.  There- 
upon the  board  of  governors  of  the  Building  Trades  Employers'  Asso- 
ciation adopted  resolutions  reciting  the  actions  of  the  several  labor  un- 
ions that  had  violated  their  agreements  and  had  persisted  in  their 
course,  notwithstanding  repeated  requests  to  resume  worl^  and  de- 
claring that: 

"Unless  the  unions  now  on  strike  retnm  to  work  on  Friday,  August  6,  1904, 
a  general  lockout  of  members  of  said  unions  is  hereby  declared  and  ordered; 
said  lockout  to  hudnde  a  radlna  of  26  miles  ttom  the  City  HaU." 

The  members  of  these  labor  unions  having  failed  to  return  to  work, 
further  resolutions  were  thereafter  adopted  by  the  board  of  governors 
to  the  effect  that,  unless  the  unions  on  strike  return  to  work  on  their  ■ 
jobs  on  or  before  the  morning  of  August  23 : 

"The  members  of  the  association  shall  proceed  with  such  mechanics  as  will 
agree  to  work  under  the  conditions  of  employment  as  they  existed  on  Augnst 

Ist" 
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Subsequently,  and  on  September  14th,  the  following  resolution  was 
adopted: 

"InaBmacb  as  tbe  Brotherhood  of  Carpenters  did  not  return  to  work  <ni 
August  22d  as  ordered,  It  ts  the  sense  of  tbe  board  that  they  no  longer  be  rec- 
ognized by  the  Building  Trades  Employers*  Association." 

In  obedience  to  the  foregomg  resolutions  the  Thompson-Starrett 
Company  discharged  all  its  employes  belonging  to  the  Brotherhood  of 
Carpenters,  and  apparently  engaged  no  employes  of  the  said  brother- 
hood up  to  January  15,  1905,  on  which  day  it  notified  the  board  of 
governors  of  its  intention  to  employ  members  of  the  discredited  un- 
\)n,  and  thereafter  and  in  violation  of  the  resolutions  of  the  board  of 
governors  it  employed  members  of  this  union.  The  defendant  Thomp- 
son-Starrett Company  was  thereupon  summoned  to  appear  before  du- 
ly authorized  committees  to  explain  and  defend  its  action,  and  after  a 
hearing,  and  upon  the  report  of  the  committees  that  the  said  defend- 
ant had  violated  its  agreement  with  the  plaintiff  association,  the  bonds 
given  by  the  said  defendant  were  declared  forfeited  and  tlie  defend- 
ant expelled  from  membership  in  the  plaintiff  association. 

The  defenses  relied  on  are  that  the  orders  of  the  board  of  governors 
were  not  authorized  by  the  constitution  of  the  association;  that  the 
regulations  of  the  board  restricted  competition  between  members  of 
the  association  who  could  not  obtain  carpenters  and  nonmembers  of 
the  association  who  were  not  limited  in  the  employment  of  carpenters, 
and  also  restricted  the  ability  of  the  members  to  prosecute  building 
operations;  that  it  was  beyond  the  corporate  powers  of  the  Thompson- 
Starrett  Company  to  agree  to  any  provisions  of  the  constitution  which 
would  authorize  the  regulations  of  the  board  of  governors;  and,  final- 
ly, if  the  constitution  authorized  the  regulations,  it  was  contrary  to 
public  policy  and  void. 

As  to  the  defense  of  lack  of  authority  in  the  board  of  governors  to 
make  the  regulations  in  question,  it  seems  to  me  sufficient  to  say  that 
the  history  of  the  conditions  which  led  to  the  formation  of  the  Em- 
ployers* Association  conclusively  shows  that  one  of  its  underlying  pur- 
poses was,  by  the  methods  adopted,  to  meet  just  such  a  contingency  as 
confronted  some  of  its  members  when  the  resolutions  were  formulated 
by  the  board  of  governors.  Under  the  circumstances  the  orders  were 
not  unreasonable,  and  T  can  find  no  warrant  for  the  argument 
that  they  necessarily  tended  to  the  disruption  of  the  business  of  the 
defendant. 

The  proofs  show  that  shortly  after  the  "lockout"  was  ordered  an 
employment  bureau  was  organized  by  the  plaintiff  association,  and  by 
December  1st,  a  time  prior  to  the  date  when  the  defendant  notified  the 
plaintiff  of  its  intention  not  to  abide  by  its  regulations,  all  the  constitu- 
ent members  had  been  fully  supplied  with  carpenters,  either  through 
the  employment  bureau  or  otherwise.  It  was  satisfactorily  established 
.  that  the  defendant  refused  to  avail  itself  from  the  supply  of  employes 
of  the  employment  bureau,  and  that  if  it  had  so  availed  itself  it  would 
have  been  enabled  to  engage  all  the  carpenters  it  required  in  its  busi- 
ness. It  therefore  follows  that  the  effect  of  the  regulations  was  not 
to  restrict  competition,  as  defendant  argues. 
The  delay  in  prosecuting  its  works  was  a  necessary  incident  to  tbe 
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agreement  into  which  the  defendant  voluntarily  had  entered  with  the 
plaintiff  association,  and  it  may  be  said  that  it  was  a  condition  that  well 
might  be  expected  to  arise  in  order  to  prevent  the  nx>re  disastrous  de- 
lays that  might  be  produced  by  labor  conditions  in  the  absence  of  such 
an  agreement. 

The  plea  that  it  was  beyond  the  corporate  power  of  the  Thompson- 
Starrett  Company  to  vest  in  any  outside  body  the  right  to  bind  it  by 
the  regulations  adopted  by  the  board  of  governors  merits  scant  recog- 
nition. The  agreement  with  the  plaintiff  association  had  reference  to 
the  business  which,  by  its  charter,  the  defendant  was  authorized  to 
conduct.  It  was  designed  to  facilitate  it  in  its  business  operations,  and 
to  prevent  a  repetition  of  the  ruinous  and  hazardous  situations  with 
which  it  had  been  confronted  just  prior  to  the  time  that  it  became  a 
member  of  the  association.  The  act  of  becoming  a  member  being  in 
itself  a  lawful  one  and  directly  related  to  its  corporate  purposes,  it 
seems  clear  that  it  did  not  transcend  its  powers  when  it  subscribed  to 
the  constitution  of  the  association. 

As  to  the  final  point  made  by  the  defendant,  that  the  resolutions  of 
the  board  of  governors  were  contrary  to  public  policy  and  void,  it 
seems  to  me  to  be  unnecessary  to  do  o^er  than  to  refer  to  the  opinion 
of  Mr.  Justice  Clarke  in  the  case  of  City  Trust  &  Safe  Deposit  Co.  v. 
Waldhauer,  47  Misc.  Rep.  7,  95  N.  Y.  Supp.  222,  in  which  the  legality 
of  bonds  given  to  the  plaintiff  association  and  identical  to  those  under 
consideration  in  this  case  is  discussed  and  upheld. 

There  must  be  judgment  for  the  plaintiffs. 


ROBISON  T.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Courts  Aiq>ellate  DlTlslon.  Third  Department  November  11,  1908.) 

BaILBOADS  (I  860*)— ACCIDBNIB  AT  CBOSSIROS—Aono US— QUESTION  FOB  JUBT— 
CoimiBCTOBT  Nkouochok. 

Whether  plaintiff.  In  passing  a  railroad  crosslnR  embracing  nine  tracks, 
upon  the  fourth  of  which  stood  a  line  of  cars  obstructing  the  Tlew,  was 
negligent  In  falling  to  see  an  approaching  engine  on  the  eighth  track,  after 
he  had  passed  the  cars,  and  to  stop  his  team  before  he  reached  the  sixth 
track,  where  they  l>ecame  unmanageable,  held  to  be  for  the  Jury. 

[Ed.  Note.— For  other  caaes,  see  Railroads,  Cent  Dig.  if  1169-U76; 
Dec.  Dig.  I  850.*J 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  Tully  M.  Robison  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  Judgment  of  nonsuit,  and  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELUXJG. 
COCHRANE,  and  SEWELL,  JJ. 

W.  W.  Wemple,  for  appellant. 

Angle  &  Strong  (Homer  Strong,  of  counsel),  for  respondent 

COCHRANE,  J.  As  plaintiff  was  crossing  defendant's  tracks  with 
a  sleigh  and  team  of  horses  owned  and  driven  by  himself,  an  engine 

*For  oUiar  mmb  mm  ume  tiqtlc  ft  |  kumbbb  In  Dec  *  Am.  Dtgi.  190?  to  d»t«,  ft  Rsp'r  luOmm 


Digitized  by 


906 


112  NEW  YORE  SUPPLBMBNT 
ftnd  146  N6W  York  State  Reporter 


(Sup.  Cl 


of  the  defendant  collided  with  the  sleigh  and  injured  plaintiff.  He 
was  traveling  on  a  public  highway  which  crossed  the  railroad  at  grade. 
There  is  evidence  that  no  signaJ  was  given  of  the  approach  of  the 
engine.  The  negligence  of  defendant  was  clearly  established.  Plain- 
tiff was  nonsuited  because  of  contributory  negligence  on  his  part. 

Nine  tracks. of  the  defendant  crossed  the  highway  at  the  place  of 
the  accident.  The  collision  occurred  on  the  eighth  track  from  where 
plaintiff  approached  the  crossing.  On  the  fourth  track  was  a  row 
of  box  cars,  one  of  which  projected  for  half  of  its  length  across  the 
highway.  Between  the  fourth  and  fifth  tracks  was  a  distance  of 
about  25  feet  The  box  cars  obstructed  plaintiff's  view  of  the  ap- 
proaching engine  until  he  crossed  the  tnick  on  which  they  were 
standing.  According  to  his  testimony  he  approadied  the  crossing 
looking  and  listening.  His  horses'  were  trotting  at  the  rate  of  about 
10  miles  an  hour.  They  shied  around  the  projecting  box  car.  The 
road  was  slippery,  and  the  horses  smooth  shod.  He  guided  them  back 
into  the  highway.  When  on  the  sixth  track  he  saw  for  the  first  time 
the  engine  approaching.  His  horses  then  became  uncontrollable,  and, 
although  assisted  by  his  son,  who  was  riding  with  him,  he  was  un- 
able to  stop  them  before  the  collision  occurred.  It  was  also  established 
that  a  flagman  ordinarily  on  du^  at  this  crossing  was  absent,  and 
plaintiff  testifies  that  he  lodced  for  him  and  observed  his  absen<%  be- 
fore crossing  any  of  the  tracks. 

It  is  doubtless  true  that  under  ordinary  circumstances  it  would 
have  been  the  duty  of  the  plaintiff,  after  passing  the  obstructing  box 
cars,  to  look  for  approaching  trains,  and  to  have  stopped  before  reach- 
ing the  sixth  track,  where  he  says  he  was  when  he  first  saw  the  ap- 
proaching engine;  and  it  is  also  true  that  tliis  engine  was  within  his 
view  immediately  after  he  passed  the  box  cars.  But  some  considera- 
tion must  be  given  to  the  facts  that  his  horses,  although  under  his 
control,  were  restive  because  of  the  tx>x  car  and  were  slipping.  Nat- 
urally to  a  certain  extent  these  facts  engrossed  his  attention.  Of  great- 
er signiffcance  was  the  absence  of  the  flagman,  which  circumstance 
tended  to  throw  plaintiff  off  his  gfuard  and  to  allay  apprehension  of 
danger.  He  says  he  looked  for  this  flagman  100  feet  before  reaching 
the  crossing,  and  again  after  passing  the  box  car.  There  is  no  pretense 
that  the  latter  was  attentive  to  his  duty,  although  it  was  his  duty,  to 
the  knowledge  of  plaintiff,  to  guard  this  crossing.  We  cannot  say  as 
matter  of  law  that,  under  the  circumstances  here  existing,  it  was  the 
duty  of  plaintiff,  after  he  passed  the  box  car,  to  see  the  engine  and 
stop  his  horses  before  reaching  the  sixth  track,  where  they  became  un- 
manageable. Plaintiff,  having  been  nonsuited,  is  entitled  on  this  ap- 
peal to  the  most  favorable  inferences  properly  deducible  from  the 
evidence.  The  jury,  on  the  foregoing  facts,  might  have  exonerated 
him  from  the  imputation  of  negligence,  and  should  have  been  given 
the  opportunity  to  do  so. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 


Sup.  Ct)         XTBESTONB  IIBE  *  BCBBEB  CO.  V.  AGHBW. 


907 


FIRESTONI!]  TXRB  ft  RUBBER  00.  ▼.  AONBW  et  at 
(Soinreiiie  Gonr^  Ai^dlato  DtrMon,  fi'lrst  Department  NoTember  6,  1906.) 

1.  GOBPOUnONS  (I  aSl*)— STOOKaOLDSBS— LtABXXJTT  fOB  COBPOKATE  DlBTS— 

▲onoH  —  Cbbditou'  Suit— CoirDinon  PBmDi:ifT-^UDaUE»T  AQAiHsrr 

COBPORATIOn. 

Corporation  Iaw  (Laws  1800,  p.  1066,  c.  664)  S  64,  as  amended  by  Laws 
1901,  p.  071,  c.  354.  tmpoBes  a  personal  liability  on  stockbold«*s  for  cor- 
porate debts  contracted  wblle  they  held  the  stock,  to  the  amount  not 
fully  paid  on  the  stock ;  section  55  (Laws  1892,  p.  1841,  c.  688)  provides 
that  no  action  shall  be  brought  against  such  stockholder  until  Judgment 
has  been  recovered  against  the  corporatl(Hi  and  execution  returned  un- 
■atisfled,  In  whole  or  in  part;  and  the  federal  bankruptcy  act  (Act  July 
1,  IS&S,  c  641,  S  4b,  30  Stat  547  [U.  S.  Comp.  St  1901,  p.  8423])  proTldea 
that  the  bankruptcy  of  a  corporation  shall  not  release  stockholders  from 
liability  under  state  laws.  A  corxwratlon  was  disdiarged  in  bankruptcy 
of  all  Its  debts,  Including  the  debts  of  plaintiff  creditors,  and  a  receiver 
appointed,  and  an  order  entered  restraining  any  proceedings  against  the 
corporation  or  Its  property;  but  thereafter  the  bankruptcy  court  per- 
mitted plaintiff  to  sue  on  Its  claim  against  the  corporation ;  but  before 
plaintiff  prosecuted  Its  suit  to  Judgmmt  a  composition  agreement  with 
other  creditors  was  rattfled  and  the  bankrupt  discharged.  Plaintiff  claim- 
ed that  It  was  prerented  from  securing  Judgment  by  the  bankrupt's  dls- 
cliarge,  and,  even  ff  Judgment  could  tie  had,  execution  thereon  would  have 
been  useless,  so  that  it  should  be  permitted  to  go  against  th»sto<&holders 
without  taking  those  steps.  No  application  was  made  by  the  tuinkrupt 
to  serve  a  supplemental  answer  setting  up  Its  discbarge  as  a  defense  to 
plalntlflTs  action.  Held,  that  plaintiff  was  not  excused  from  prosecuting 
its  action  to  Judgment  and  execution,  as  required  by  section  55,  since  the 
bimlmipt  could  not  have  interposed  a  supplemental  answer  pleading  Its 
discharge  in  bar  without  irermlssion  of  the  court,  which  permission  would 
be  refused  where  manifest  Injustice  would  result  and  hence  It  could  not 
go  against  the  stockholders  on  their  individual  liability. 

[Ed.  Note.—For  other  cases,  see  Corporations,  Cent  Dig.  H  1016,  1017, 
1019,  1020;  Dec.  Dig.  f  261.*] 

2.  CoBPOBATioNS  ({  261*)  —  Stooehoi.di:r8  —  Pebsonal  Liabilitt— Actions- 

Conditions  Pbecedent— Retubn  Unsatisfied. 

If  the  issuance  of  an  execution  on  plaintiff's  Judgment  when  secured, 
or  the  levy  under  the  execution,  if  issued,  on  the  corporate  property,  had 
been  restrained  by  an  order  of  court  mch  order  would  be  equivalent  to 
a  return  unsatisiled.  and  platntifl  could,  then  go  against  the  stodcholders 
under  the  statute. 

[Ed.  Note; — For  other  cases,  lee  Gfnporationa,  Oent  |  1000:  Dec. 
Dig.  1 261  •] 

UcLaughlln,  J.,  <dlB8rattng, 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  the  Firestone  Tire  &  Rubber  Company,  on  behalf  of  itself 
and  other  creditors,  against  George  B.  Agnew  and  others.  From  an 
interlocutory  judgment  dismissing  the  complaint,  plaintiff  appealed. 
Affirmed,  with  leave  to  amend. 


Amied  before  PATTERSON,  P.  T.,  and  McI^AUGHUN, 
LAUGHLIN,  HOUGHTON,  and  SCOTT,  JJ. 

William  M.  Bennett,  for  appellant 
Franklin  Pierce,  for  respondents. 
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HOUGHTON,  J,  The  action  is  brought  by  the  plaintiff  as  an  al- 
leged creditor  of  the  Vehicle  Equipment  Company,  in  its  own  behalf 
and  in  behalf  of  other  creditors  similarly  situated,  against  the  holders 
of  the  capital  stodc  of  that  corporation,  to  charge  them  with  its  debts 
to  the  amount  unpaid  on  the  stock  of  the  corporation  held  by  them. 
The  complaint  contains  allegations  respecting  the  indebtedness  which 
became  due  within  the  prescribed  two  years,  formation  of  the  cor- 
poration, the  amount  of  stock  held  by  the  various  defendants,  and 
the  amount  unpaid  thereon,  and  further  sets  forth  that  after  plain- 
tiff's claim  became  due,  and  on  the  37th  of  March,  1906,  an  involun- 
tary petition  in  bankruptcy  was  filed  against  the  Vehicle  Equipment 
Company,  and  that  it  was  adjudged  a  bankrupt,  and  thereafter  made 
an  offer  of  composition  to  its  creditors,  which  offer  being  accepted 
by  the  requisite  number  of  creditors,  this  plaintiff  refusing,  resulted  in 
a  decree  of  the  bankruptcy  court  discharging  the  bankrupt  from  its 
debts  on  compliance  with  the  terms  of  the  composition  agreement; 
that  the  agreement  was  complied  with,  and  the  bankrupt  corporation 
discharged  from  all  its  debts,  including  the  debt  of  this  plaintiff.  The 
complaint  further  alleges  that  in  the  bankruptcy  proceeding  a  re- 
ceiver was  appointed,  and  an  order  entered  that  until  the  further  or- 
der of  the  court  the  creditors  of  the  corporation  be  restrained  from 
interfering*with  the  possession  of  the  receiver,  or  from  entering  judg- 
ment against  the  alleged  bankrupt,  or  taking  any  legal  steps  against 
it,  save  to  review  or  vacate  such  order;  that  after  the  making  of  that 
order,  and  before  the  offer  of  composition  was  made  by  the  bankrupt 
to  its  creditors,  this  plaintiff,  on  application  to  the  bankruptcy  court, 
obtained  an  order  permitting  it  to  bring  action  and  obtain  judgment 
on  its  claim,  which  action  was  brought,  and  issue  joined  therein ;  "that 
before  the  plaintiff  could  bring  said  action  to  trial  and  recover  judg- 
ment thereon  the  composition  agreement  was  ratified  by  the  bank- 
ruptcy court,  and  the  Kinkrupt  disdiarged  from  its  debts."  As  an  ex- 
cuse for  not  prosecuting  its  claim  to  judgment  and  the  issuing  of  ex- 
ecution thereon  against  the  bankrupt  corporation,  the  complaint  al- 
leges: 

"Tbat  by  reason  of  said  offer  of  composition,  and  Its  acceptance  by  tbe 
majority  of  creditors,  and  its  confirmation  by  the  court,  tbe  said  Vebicle 
Equipment  Company  baa  been  discharged  from  all  Its  debts,  including  the 
debt  of  the  plaintiff  hereinbefore  set  forth,  and  the  action  of  the  plaintiff 
hereinbefore  mentioned,  begun  in  tbe  Supreme  Court  of  the  state  of  New  Yorl£ 
to  recover  Judgment  a^Inst  tbe  said  corporation,  has  heretofore  beoi  ter- 
minated by  tbe  operation  and  effect  of  the  bankruptcy  law  of  the  United  States* 
and  tbe  claim  of  tbe  plaintiff  has  bad  an  end  put  to  It  as  against  the  corpora- 
tion, and  the  procuring  of  judgment  by  tbe  plaintiff  against  tbe  said  Vebicle 
Equipment  Company  on  its  said  claim  has  been  rendered  impossible  by  the 
paramount  law  of  the  United  States,  put  In  operation  by  persons  other  than 
the  plaintiff,  to  wit,  the  corporation,  composed  of  tbe  defendants  and  con- 
trolled by  tbe  defendants.  Its  stoclcholders,  and  any  further  proceedings  by  the 
plaintiff  in  Its  said  action  In  the  state  court  against  tbe  corporation  have  be- 
come not  on^  legal^  impossible,  but,  If  possible,  would  be  frattleas,  and  the 
plaintiff  in  good  faith  attempted  to  obtain  payment  from  the  said  Vehicle 
Equipment  Company,  and  has  exhausted  Its  remedies  with  regard  thereto." 

The  principal  ground  of  demurrer  by  the  defendants  is  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
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in  ttiat  it  fails  to  state  recovery  of  judgment  against  the  corporation 
and  the  return  of  an  execution  thereon  unsatisfied,  or  any  facts  show- 
ing inability  to  obtain  such  judgment.  The  learned  Special  Term 
held  the  complaint  to  be  fatally  defective  in  this  respect,  and  the  plain- 
tiff appeals. 

Section  54  of  the  corporation  law  (Laws  1890,  p.  1066,  c.  564, 
amended  by  Laws  1901,  p.  971,  c  354)  provides  that  every  holder  of 
capital  stodc  not  fully  paid  in  any  stock  corporation  shall  be  person- 
ally liable  to  its  creditors  to  an  amount  equal  to  the  amount  unpaid  on 
the  stock  held  by  him  for  debts  of  the  corporation  contracted  while 
such  stock  was  so  held;  and  section  55  (Laws  1892,  p,  1841,  c.  688) 
provides  that  no  action  shall  be  brought  against  such  stockholder  for 
any  debt  of  the  corporation  until  judgment  therefor  shall  have  been 
recovered  against  the  corporation  and  the  execution  .issued  thereon 
returned  unsatisfied  in  whole  or  in  part,  and  that  the  amount  due  on 
such  execution  shall  be  the  amount  recoverable,  with  costs,  against 
the  stockh(dder.  The  facts  set  forth  in  the  complaint  show  no  insur- 
mountable obstacle  against  the  plaintiff  obtaining  judgment  against 
the  corporation,  and  no  reason  why  it  should  not  comply  with  the  con- 
dition precedent  to  bringing  action  against  the  stockholders,  prescrib- 
ed by  section  55  of  the  corporation  law. 

After  the  bankruptcy  proceedings  were  instituted  plaintiff  obtained 
permission  from  the  bankruptcy  court  to  bring,  and  did  bring,  action 
against  the  corporation.  The  complaint  does  not  state  the  form  of  the 
answer  interposed ;  but  it  was  assumed  on  the  argument  and  is  mani- 
fest that,  in  order  to  defeat  plaintiff's  claim  in  that  action  on  the 
ground  of  its  discharge  in  bankruptcy,  the  corporation  must  obtain 
leave  to  file  a  supplemental  answer  setting  up  such  discharge.  It 
has  no  absolute  right  to  serve  a  supplemental  answer,  and  permission 
must  be  granted  by  the  court  before  it  can  do  so,  and  it  is  the  practice 
of  the  courts  to  refuse  leave  to  serve  supplemental  answer  setting  up 
discharge  in  bankruptcy  where  manifest  injustice  will  be  wrought  by 
allowing  such  defense.  Holvoke  v.  Adams,  59  N.  Y.  233;  Latimer 
v.  McKinnon,  72  App.  Div.  290.  76  N.  Y.  Supp.  40 ;  King  v.  Block 
Amusement  Co.,  126  App.  Div.  48,  111  N.  Y.  Supp.  102 ;  Id.,  125  App. 

Div.  922, 109  N.  Y.  Supp.  1161,  affirmed  192  N.  Y.  ,  86  N.  E.  — . 

No  application  to  serve  a  supplemental  answer  setting  up  discharge  in 
bankruptcy  has  been  made,  and  no  order  granted,  and  there  was  no 
reason,  therefore,  why  the  plaintiff  could  not  prosecute  its  claim,  if  it 
had  any,  against  the  corporation  to  judgment. 

In  United  Glass  Company  v.  Vary,  152  N.  Y.  121,  46  N.  E.  321. 
the  Court  of  Appeals  exhaustively  discussed  the  question  as  to  when  a 
creditor,  seeking  to  hold  a  stockholder  liable  for  the  debt  of  his  cor- 
poration, was'  excused  from  first  obtaining  judgment  and  issuing  ex- 
ecution against  the  corporation,  and  conduded  that  he  was  excused 
therefrom  (1)  where  the  corporation  had  been  dissolved  by  judicial 
decree;  (2)  where  by  final  judgment  in  an  action  for  sequestration  a 
perpetual  injunction  had  been  issued  restraining  suits  by  creditors; 
and  (3)  where,  by  statute,  such  suits  are  prohibited.  In  that  case 
a  receiver  of  a  corporation  had  been  appointed,  and  an  order  made 
restraining  creditors  from  commencing  or  prosecuting  actions,  and 
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it  was  held  that  it  was  the  duty  of  the  creditor  to  obtain  a  modifica- 
tion of  the  order  permitting  him  to  bring  his  action,  and  it  was  no  ex- 
cuse for  his  not  obtaining  judgment  that  he  acquiesced  in  an  order 
which  the  court  would  undoubtedly  modify  in  his  behalf.  Andrews* 
C.  J.,  in  the  course  of  his  opinion,  says : 

"It  K  not  a  vain  tidng^  u  zespecta  the  atockbolder  med,  that  the  plaintiff 
sboiild  establish  as  against  the  corporation  by  Judgment  ite  llaUUty,  althoui^ 
Its  assets  were  In  the  hands  of  a  receiver.  If  in  such  an  action  the  plaintiff 
failed  to  establish  his  claim,  and  Judgment  abould  go  against  him,  it  would  end 
any  claim  against  the  stockholders." 

This  court,  in  Cause  v.  Boldt,  116  App.  Div.  897,  100  N.  Y.  Supp. 
1117,  affirming  an  opinion  below  49  Misc.  Rep.  340,  99  N.  Y.  Supp. 
443,  affirmed  1^8  N.  Y.  646,  80  N.  E.  566,  held  that  an  action  against 
stockholders  would  not  lie  in  the  absence  of  judgment,  even  thou^ 
the  creditor  prosecuted  his  action  against  the  corporation  with  dili- 
gence, and  was  prevented,  notwithstanding^  his  vigilance,  from  obtain- 
ing judgment  within  the  two-year  limitation  because  of  various  mo- 
tions and  demurrers  interposed  and  the  congestion  of  the  court  calen- 
dar. 

It  is  not  an  answer  to  say  that  the  corporation  was  dischai^ed  from 
its  debts  by  the  bankruptcy  proceeding,  and  therefore  no  judgment 
could  be  entered  against  it,  or  should  not  be  entered  against  it.  The 
bankruptcy  law  prescribes  that  the  bankruptcy  of  a  corporation  shall 
not  release  its  iMctrs,  directors,  or  stockholders  as  such  from  any 
liability  under  the  laws  of  a  state  or  territory  of  the  United  States. 
Bankr.  Act  July  1,  1898,  c.  641,  §  4b,  30  Stat.  547  (U.  S.  Comp.  St. 
1901,  p.  34S3).  This  court  recently  held,  in  King  v.  Block  Amuse- 
ment Co.,  126  App.  Div.  48,  111  N.  Y.  Supp.  102,  that  it  would  not 
permit  an  attachment  to  be  vacated,  where  an  undertaking  had  been 
given  to  release  the  attached  property  from  levy,  because  the  creditor 
had  a  right  to  obtain  his  judgment  for  the  purpose  of  fixing  the  lia- 
bility of  the  surety,  notwithstanding  the  bankruptcy  of  the  principal 
debtor.  In  a  sense,  therefore,  while  the  corporation  was  relieved  f  ran 
paying  Hie  debt,  the  claim  against  it  for  certain  purposes  survived. 

Nor  is  it  any  answer  to  say  that,  if  judgment  had  been  obtained, 
execution  could  not  have  been  issued  against  the  corporation,  or  have 
been  collected  out  of  its  after-acquired  property.  If  the  court  should 
restrain  the  issuing  of  an  execution,  the  plaintiff  then  would  have  met 
an  insurmountable  obstacle  and  been  excused;  and  if  the  court,  after 
the  issuing  of  the  execution,  had  restrained  its  collection  from  prop- 
erty of  the  corporation,  such  an  order  would  be  equivalent  to  a  return 
unsatisfied.  The  plaintiff  refrained  from  doing  what  it  might  have 
done  to  obtain  judgment  against  the  corporation,  and  the  facts  pleaded 
show  no  excuse  for  not  (implying  with  the  condition  precedent  upon 
whidi  the  liability  of  the  stodcholder  attaches. 

The  interlocutory  judgment  should  be  affirmed,  with  one  bill  of 
costs,  with  leave  to  the  plaintiff  to  amend,  upon  payment  of  costs  of 
this  court  and  of  the  court  below.  All  concur,  except  McI^AUGH- 
LIN,  J.,  who  dissents. 
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McLaughlin,  J.  (dissenting).  I  am  unable  to  agree  with  the 
other  members  of  the  court  that  the  judgment  here  aj^ealed  from 
should  be  affirmed.  In  Wood  &  Selick  v.  Vanderveer,  55  App.  Div. 
549,  67  N.  Y.  Supp.  371,  this  court  held  that  the  confirmation  of  the 
composition  in  bankrupted  discharged  a  bankrupt  from  his  debts  un- 
der section  14  of  the  bankruptcy  act.  Mr.  Justice  Rumsey,  who  de- 
livered the  opinion  of  the  court,  said: 

*^bB  oxiglnal  debt  of  the  company  to  the  plalntUf  came  wltiiln  the  prorl- 
BtoDB  of  section  14  of  the  banbuptcy  aet  This  debt  haTlng  been  discharged, 
the  bankmpt  was  rellered  from  further  IlablUtr  with  respect  to  tt  to  Wood  ft 
Selick.  What  ml^t  be  the  result  of  a  failure  to  pay  any  of  the  notes  agreed 
to  be  paid  by  the  composition  It  Is  not  necessary  to  consider,  because  It  Is  al- 
leged that  the  composition  has  been  performed,  and  the  rights  of  the  parties 
are,  therefore,  controlled  by  section  14  of  the  bankruptcy  act,  quoted  above. 
It  Is  to  be  noticed  that  this  act  differs  from  that  of  1867  (Act  March  2,  1867, 
c  176, 14  Stat.  617).  as  amended  In  1874  (Act  June  22, 1874,  c.  390,  18  Stat  178). 
becaose  this  ooa  cwtalns  an  express  provision  that  a  confirmation  of  a  compoM- 
tlon  shall  work  a  discharge  of  all  of  the  debts  of  the  bankrupt  That  cfmdi- 
tlon  was  not  contained  In  the  former  law.  Therefore,  when  that  composition 
had  been  confirmed,  the  original  debt  ct  the  Tenne?  Company  ceased  to  exist 
It  Is  not  a  case  of  a  8U8[>enslon  of  a  remedy,  but  an  absolute  discharge  of  the 
debt  There  never  can  be  any  remedy  upon  the  original  debt  The  remedy  of 
a  creditor  against  the  Tenney  Company  was  to  have  payment  of  the  composi- 
tion notes,  but  when  those  notes  were  paid  there  still  arose  pa  remedy  upon 
this  original  debt  So  far  as  the  creditor  was  concerned,  he  had  after  that 
time  no  right  whatever  against  the  Tenn^  Company  br  reason  of  the  exist- 
ence of  the  debt  which  It  Is  sought  here  to  recova." 

In  the  case  now  before  us,  therefore,  after  the  composition  was 
confirmed,  the  plaintiff  could  no  more  enter  jud|:ment  against  the 
Vehicle  Ktjuipment  Company  than  if  it  had  been  paid  its  claun  in  full. 
It  is  true  it  had  commenced  an  action  against  the  latter  company  by 
permission  of  the  bankruptcy  court;  but  when  the  composition  agree- 
ment was  ccMifirmed,  and  the  plaintiif  had  received  its  dividend,  the 
debt,  so  far  as  the  Vehicle  Equipment  Company  was  concerned,  was 
extinguished,  and  there  remained  no  liabili^  which  could  be  en- 
forced against  the  company  by  reason  of  it.  The  plaintiff  would  have 
had  no  more  right  to  enter  judgment,  even  though  the  fact  of  the  com- 
position was  not  set  up  by  supplemental  answer,  than  it  would,  had 
it  brought  an  acti(»i  upon  a  promissory  note,  and  after  the  summons 
and  complaint  had  been  served  the  defendant  had  paid  the  note  in 
full,  with  costs,  instead  of  interposing  an  answer.  The  debt  being 
discharged,  the  right  to  take  a  judgment  against  the  debtor  was  ex- 
tinguished; and,  had  judgment  thereafter  been  entered,  I  do  not  see 
how  the  court  covdd  have  avoided  vacating  it  if  a  motion  were  made 
for  that  purpose.  But  althou^  the  debt,  so  far  as  the  company  was 
concerned,  was  extinguished,  its  stockholders  were  not  thereby  re- 
leased from  the  liability  imposed  section  54  of  the  stodc  corpora- 
tion law.  Bankruptcy  act,  §  4b,  as  amended;  Hardman  v.  Sage,  124 
N.  Y.  25,  26  N.  E.  354;  Wood  &  Selick  v.  Vanderveer,  supra.  Their 
liability  became  fixed  before  the  debt  was  extinguished,  and  under 
the  provisions  of  the  bankruptcy  act  was  not  affected  by  the  bankrupt- 
cy proceedings. 

If  the  ocmclusion  be  correct  that  the  debt  itself,  so  far  as  the  com- 
pany was  concerned,  was  extinguished,  then  the  complaint  in  the 
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'  case  at  bar  states  a  cause  of  action,  since  the  performance  of  the  con- 
dition precedent,  the  recovery  of  a  judgment  against  the  corporation 
andathe  issuance  of  an  execution  thereon  returned  unsatisfied,  had 
become  impossible  by  operation  of  law.  Shellington  v.  Howland,  53 
N.  Y.  371 ;  Kincaid  v.  Dwindle,  59  N.  Y.  548 ;  United  Glass  Co,  v. 
Vary,  152  N.  Y.  121,  46  N.  E.  312;  Flash  v.  Conn,  109  U.  S.  371.  3 
Sup.  Ct.  263,  27  L.  Ed.  966.  In  the  original  action  the  corporation,  by 
setting  up  the  discharge  in  bankruptcy  in  a  supplemental  answer,  could 
have  prevented  the  performance  of  the  condition  precedent,  and  it 
seems  to  be  omceded  that  the  plaintiff  would  then  have  been  entitled 
to  maintain  this  action ;  but  it  is  sug^sted  that  the  court  might  deny 
the  defendant  the  right  to  set  up  such  fact  by  supplemental  answer, 
so  as  to  enable  the  plaintiff  to  go  through  the  idle  ceremony  of  obtain- 
ing a  judgment,  well  knowing  when  it  did  so  that  nothing  could  be 
collected  thereon.  All  the  property  which  the  corporation  had  prior 
to  the  composition  had  been  turned  over  to  and  accepted  by  its  credit- 
ors, and  property  acquired  after  such  composition  could  not  be  reach- 
ed by  an  execution  issued  on  such  judgment.  The  purpose  of  a  ju<^- 
ment  is  to  accomplish  something  real,  something  substantial,  and  not 
something  mythiod  or  misleading.  Such  judgment,  had  it  been  ob- 
tained, would  have  accomplished  nothing,  so  far  as  in  fact  establishing 
liability  on  the  part  of  the  corporation,  because  there  would  have  been 
no  incentive  to  the  corporation  to  defend,  inasmuch  as  there  was  then 
no  pn^rty  which  could  have  been  reached  by  execution.  The  only 
purpose  of  the  statute  requiring  a  judgment  and  execution  against  the 
corporation  is  to  compel  a  creditor  to  prove  his  claim  and  first  to  ex- 
haust his  remedies  against  the  corporation  itself.  Here  the  purpose 
was  accomplished  when  the  compositicm  was  confirmed  by  an  order 
of  the  court.  That  was  an  adjudication  that  it  had  no  property  which 
could  be  reached  by  execution.  Upon  the  facts  set  out  in  the  com- 
plaint it  was  unnecessary  for  the  plaintiff,  before  bringit^  this  action, 
to  obtain  a  judgment  against  the  corporation,  issue  execution  thereon, 
and  have  the  same  returned  unsatisfied. 

For  these  reasons  I  think  the  interlocutory  judgment  appealed  from 
should  be  reversed,  and  the  demurrers  overruled,  with  leave  to  the 
defendants  to  withdraw  their  demurrers  and  answer,  oa  payment  of 
costs  in  this  court  and  in  the  court  below. 


McFADDEN  T.  INNES. 

(Supreme  Court.  Special  Term,  New  Twk  County.  October  8,  1908.) 

1.  Attaohueitt  (I  166*)— FBOCEiDnras  to  PBoouBB-JirBiSDionoii  or  Pbopb- 
rr  Attached— CusTODT  or  Shebiff. 

Under  Code  Civ.  Proc.  |  648,  permitting  the  levy  of  an  attachment  on 
a  cause  of  action  arising  upon  contract,  lacludlog  notes,  n^otlable  or  oth- 
erwise, executed  either  within  or  without  the  state,  which  belongs  to  de- 
fendant and  is  within  the  county,  and  section  649,  requiring  a  levy  of 
attachment  to  be  made  upon  notes,  etc.,  by  taking  actual  custody  thereof, 
an  Indebtedness  to  defendant,  represented  by  notes  not  within  the  juris- 
diction of  the  court,  and  which  were  never  in  the  sherHTs  posseaslwi, 
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cannot  be  attached  by  service  of  a  copy  of  the  warrant  on  the  maker  of 
the  notes. 

[Ed.  Note. — For  other  cases,  see  Attachment,  Cent.  Dig.  {  481;  Dec. 
Dig.  8  166.*] 

2.  Attachment  (§  57*)— Pbopbbtt  Subject— Rights  op  Action— Bxistence. 

Where  defendant  eold  land,  the  contract  of  sale  providing  that  the  pur- 
chase money  abould  be  applied  by  the  vendee  to  the  discharge  of  certain 
Hens  on  the  prop»ty,  and  that  the  deed  should  provide  for  the  removal  of 
the  liens,  the  amount  of  which  was  estimated  by  the  parties  at  the  time 
of  conveyance,  there  being  nothing  to  show  that  the  amount  of  the  Il^s 
was  overestimated,  defendant  had  qo  claim  on  that  account  which  was 
subject  to  attachment ;  the  mere  fact  that  some  of  the  Hens  had  not  been 
discharged  not  creating  any  Indebtedness  to  defendant,  and  the  vendee's 
promise  to  discharge  the  liens  being  the  consideration  for  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Dec.  Dig.  S  S7.*] 

8.  Attachhent  (8  61*>— Pbopeett  Subject— Rights  or  Action— Existence. 

Where  the  contract  for  the  sale  of  an  estimated  acreage  of  land  by  de- 
fendant provided  for  a  resurvey  of  the  land  and  final  settlement  based  on 
the  acreage  shown  by  the  resurrey,  the  resurvey  not  having  been  made,  it 
cannot  be  a&ld  that  it  will  show  an  underestimate  of  the  acreage  convey- 
ed, so  as  to  consUtnte  an  ind^tedneas  to  def^idont  which  is  subject  to 
attachment 

[Ed.  Note. — Tot  other  cases,  see  Attachment,  Dec  Dig.  8  61.*] 

^  CouBTS  (8  12*) — Juai8DionoR~AcnoNB  Between  Nohbesidents— Contract 
Acnons. 

An  action  for  commlfislons  for  the  sale  of  land  located  without  the 
state  may  be  maintained  in  this  state,  though  both  parties  are  nonresi- 
dents. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  8  40 ;  Dec  Dig.  8  12.*] 

Action  by  Louis  T.  McFadden  against  John  A.  Innes.  On  motion 
to  vacate  the  levy  of  an  attachment  and  to  dismiss  the  action.  Motion 

to  vacate  granted,  and  motion  to  dismiss  denied. 

Putney,  Twombley  &  Putney  (E.  W.  Personius,  of  coimsel),  for  the 
motion. 

Thomas  G.  Rambaut  (C.  La  Rue  Munson,  of  counsel),  opposed. 

GIEGERICH,  J.  This  is  a  motion  to  vacate  the  levy  of  an  attach- 
ment and  to  dismiss  the  action.  The  action  is  brought  to  recover  com- 
missions upon  the  sale  of  certain  real  property  belonging  to  the  de- 
fendant and  situate  in  the  state  of  West  Virginia.  Both  parties  are 
nonresidents.  The  land  in  question  was  sold  to  the  West  Virginia 
Pul[)  &  Paper  Company,  a  Delaware  corporation,  by  a  contract  in 
writing.  The  contract  of  sale  provided  that  the  consideration  was  to 
be  paid  partly  by  the  cancellation  of  an  indebtedness  of  the  vendor  to 
the  vendee  of  $50,000,  for  which  a  lien  upon  the  land  had  been  creat- 
ed, and  the  balance  was  to  be  paid  partly  in  cash  on  certain  dates  fixed 
by  the  contract  and  partly  in  notes;  it  being  further  stipulated  that 
the  purchase  money  so  provided  to  be  paid  in  cash  should  be  applied 
to  the  satisfaction  and  discharge  of  certain  liens  and  incumbrances  on 
the  property,  until  the  same  should  be  fully  paid  and  discharged,  and 
that  the  deed  to  be  given  should  contain  such  stipulations  in  relation 
to  the  removal  of  those  liens  as  might  be  agreed  upon  by  the  parties. 
It  was  further  provided  by  the  contract  (hat  a  resurvey  of  the  lands 
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should  be  made,  and  final  settlement  be  based  upon  the  acreage  shown 
by  such  resurvey  at  a  stipulated  price  per  acre.  Shortly  after  the 
execution  of  this  contract,  and  before  any  resurvey,  the  property  was 
conveyed  by  the  defendant,  at  the  request  of  the  West  Virginia  Pulp 
&  Paper  Company  of  Delaware,  the  vendee  in  the  contract,  to  a  cor- 
poration of  the  same  name  organized  under  the  laws  of  West  Vir- 
ginia.  In  that  deed  the  existing  liens  were  estimated  at  $265,000, 
which  amount  was  deducted  from  the  purchase  price,  and  such  liens 
were  assumed  by  the  grantee  in  the  deed.  The  acreage  was  estimated, 
and  the  balance  of  the  purchase  price,  based  upon  that  estimate,  was 
paid  upon  delivery  of  the  deed  by  promissory  notes  of  the  Delaware 
corporation,  some  of  which  notes  were  negotiable,  and  others,  by  ex- 
press provision  upon  their  face,  were  nonnegotiable.  It  was  provided 
in  the  deed  that  the  sale  was  not  of  the  lands  in  g^oss,  but  was  by  the 
acre  at  a  price  named,  and  that  either  party  should  have  the  right  at 
his  or  its  expense  to  resurvey  the  property.  None  of  the  notes  above 
referred  to  was  within  this  jurisdiction  at  the  time  of  tiie  attempted 
levy  of  the  attachment,  and  none  of  them  has  ever  been  in  the  posses- 
sion of  the  sheriff.  The  attempt  to  levy  the  attadiment  was  made  by 
the  service  of  a  copy  of  the  warrant  upon  the  Delaware  corporation 
at  its  office  in  this  county,  and  as  a  result  of  this  service  it  is  claimed 
that  the  indebtedness  of  the  Delaware  corporation  to  the  defendant 
growing  out  of  the  transaction  above  detailed  has  been  attached.  So 
far  as  that  indebtedness  was  represented  by  notes,  negotiable  or  other- 
wise, it  is  clear  that  no  such  result  was  accomplished.  Code  Civ.  Proc 
§§  648,  649. 

It  is  claimed  by  the  plaintiff,  however,  that  owing  to  the  provisions 
of  the  contract  concerning  the  discharge  of  the  liens  and  providing  for 
a  resurvey  there  was  a  further  indebtedness  or  obligation  which  was 
susceptible  of  attachment,  and  which  has  been  attached  by  the  service 
of  the  warrant.  As  to  the  liens,  the  fact  appears  to  be  that  they 
were  estimated  by  the  parties  at  the  time  of  the  conveyance.  There  is 
no  evidence  to  show  that  they  were  overestimated,  and  therefore  noth- 
ing to  show  the  existence  of  any  right  to  a  refund  in  the  defendant 
or  of  any  cause  of  action  on  that  ground.  So  far  as  the  papers  sub- 
mitted throw  any  light  upon  this  point,  the  inference  is  to  tne  contrary. 
If  the  amount  of  the  liens  was  not  overestimated,  the  mere  fact  that 
some  of  them  had  not  been  discharged  did  not  create  an  indebtedness 
of  the  vendee  to  the  vendor  to  that  extent.  The  contract  provided 
for  such  stipulations  in  the  deed  with  regard  to  incumbrances  as  might 
be  agreed  upon  by  the  parties,  and  the  vendor  apparently  took  the 
promise  of  the  grantee  in  his  deed  to  discharge  the  liens  as  considera- 
tion pro  tanto  for  the  conveyance.  It  cannot  be  said,  consequently, 
that  either  the  vendee  in  the  contract  or  the  grantee  in  the  deed  is 
indebted  to  the  vendor  to  the  extent  of  that  fart  of  the  purchase  price 
which  was  deducted  or  retained  for  this  purpose  and  has  not  yet  been 
applied.  Probably  the  vendee  in  the  contract  is  under  no  further  obliga- 
tion in  this  regard ;  but  at  all  events  neither  the  vendee  in  the  contract 
nor  the  grantee  in  the  deed  owes  the  vendor  anything  at  all  except  the 
duty  to  discharge  the  Uens.  There  is  no  indebtedness,  and  nothing  to 
attach,  nor  has  any  attempt  been  made  to  attach  any  debt  of  the  West 
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Virginia  corporation,  the  prantee  in  the  .deed.  Now,  as  to  the  possibil- 
ity of  a  resnrvey,  if  one  be  had,  and  its  showing  an  underestunate  of 
the  acreage,  the  same  thing  may  be  said  as  has  been  said  of  a  possible 
overestimate  of  the  liens.  A  cause  of  action  cannot  be  deemed  to  be 
sufficiently  made  out;  for  it  is  not  yet  known  whether  the  resurvey 
will  be  had,  or  whether  more  or  less  than  the  estimated  acreage  will 
be  shown  to  have  been  conveyed. 

The  motion,  so  far  as  it  seeks  to  vacate  the  attempted  levy  upon  the 
mdebtedness  of  the  West  Virginia  Pulp  &  Paper  Company  of  Dela- 
ware to  the  defendant,  should  therefore  be  granted.  But  liiat  branch 
of  the  motim  which  seeks  to  have  the  action  itself  dismissed  should 
be  denied.  The  action  is  upon  contract,  and  no  exceptional  facts  are 
shown  which  require  a  departure  from  the  rule  that  our  courts  will 
entertain  jurisdiction  of  such  actions,  notwithstanding  the  fact  that 
both  parties  are  nonresidents.  Wertheim  v.  Clcrgue,  53  App.  Div, 
122,  65  N.  Y.  Supp.  750;  Bridges  v.  Wade,  110  App.  Div.  106,  97  N. 
Y.  Supp.  166. 

Motion  disposed  of  as  indicated,  without  costs  to  either  party. 


LINCH  T.  ROBERT  P.  MURPHY  HOTEL  CO.  et  aL 
(Supreme  Gonrt,  Special  Term,  New  YoA  Oonnty.  October  8,  1908.) 

1.  CAUIBBB  (i  14*)— EZGLtTSITl  pKtVILEGBB— "TAZZIOTBB  CiS.** 

A  craitract  whenby  a  hotel  cxmpanf  agrees  to  lease  to  another  the 
privilege  of  carriage  sovlce  and  taximeter  cab  service  for  a  q>eclfled 
term,  and  whereby  the  latter  agrees  to  furnish  carriages  for  the  hotel 
and  pay  a  speclfled  sum  per  month,  gives  to  the  latter,  as  an  ezclnsive 
privilege,  the  right  to  operate  motor  cabs  at  the  hotel ;  the  term  "taxi- 
meter cab"  including,  as  shown  by  the  evidence,  a  motor  cab. 

[Ed.  Note^For  othor  cases,  see  Carriers,  Dec.  Dig.  |  14.*] 

2.  Landlobo  and  Tenant  ({  75*)-~Lxabes— Assionuents— StTBurrriRa. 

A  contract  whereby  a  hotel  company  agrees  to  lease  to  another  for  a 
specified  term  the  privilege  of  carriage  service,  and  whereby  the  latter 
agrees  to  famish  carriages  for  the  hotel  and  pay  a  Bpecifled  sum  monthly, 
Is  a  lease;  and,  in  the  absence  of  any  prohibition  against  assignment  or 
snblettlng,  the  latter  may  assign  or  sublet. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Traiant,  Cent  Dig.  S 
222 ;  Dec.  Dig.  {  7B.*] 

S.  Landlord  and  Tenant  (I  80*)— Leases— As8[ONUBNTS—8uBi.ETnNO. 

Where  the  lessee  of  the  privilege  of  carriage  service  for  a  hotel  sublet 
the  privily,  and  alleged  that  the  service  furnished  by  the  sublessee  was 
adequate,  the  allegatltm  of  the  lessor  as  to  the  Inadequacy  of  the  serv- 
ice, couched  In  most  general  terma^  wllJiout  setting  forth  any  specific 
instances,  was  Immffldent 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Dec,  Dig.  $  60.*] 

4.  Lahdlobb  and  Tenant  (|  84*)— l^aunATiov  or  Lbase— Bubden  of  Fboof. 

A  lessor,  relying  on  the  cancellation  of  the  lease  by  matoal  consent, 
has  the  burden  of  showing  a  valid  cancellation. 

[Ed.  Note^FOr  other  cases,  see  Landlord  and  Toiant,  Dec.  Dig.  {  34.*] 

5.  Lakdlobd  and  Tenant  (|  106*)— Leases— Bbeaohes. 

A  hotel  company  leased  the  privilege  of  carriage  service  for  the  hotel 
to  a  lessee,  who,  with  the  consent  of  the  company,  contracted  with  a 
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third  person  to  furnish  such  service;  and  said  third  person  entered  on 
the  performance  of  the  agreement.  The  company  subsequently,  hi  a 
communlcatI<m  to  the  municipal  authorities,  withdrew  Its  consent  to  the 
continuance  of  the  use  of  the  streets  at  the  hotel  as  hack  stands  for  the 
lessee  and  the  third  person,  and  the  municipal  license  to  them  to  operate 
cabs  was  reroked.  Held  that,  while  the  consmt  of  tbe  hotel  cmnpany 
might  be  essential  to  the  granting  or  continuance  of  such  license,  the 
wltlidrawal  fay  the  company  of  Its  consent  conid  not  defeat  the  right  of 
the  lessee  and  the  third  person  under  the  lease. 

[Ed.  Note^For  otiier  cases,  see  landlord  and  Tenant,  Dec.  Dig;  I 
MS.*] 

6.  iRJuironoir  (|  1S6*)— PuuinNAsr  IirjcNcnoN— Abounds. 

Where  a  lessee  of  the  ^rilege  of  carriage  service  for  a  hotd  clearly 
shows  his  rights  in  the  KHemlsea  and  an  Invasion  thereof  by  the  lessor,  an 
Injunction  pendente  lite  will  be  granted  in  an  action  by  the  lessee  against 

the  lessor. 

[Ed.  Note. — For  other  casee^  see  Injunction,  Gent  INg:  I  806 ;  Dec.  Dig. 
f  136.*] 

Action  by  Bernard  Lynch  against  the  Robert  P.  Murphy  Hotel 
Company  and  others.  On  motion  for  injuncti<m.  Motion  granted. 

James  Kearney,  for  plaintiff. 

William  F.  Goldbeck,  for  defendant  New  York  Taxicab  Company. 
Lewis  D.  Mooney,  for  defendant  Robert  P.  Murphy  Hotel  Com- 


GIEGERICH,  J.  The  defendant  Robert  P.  Murphy  Hotel  Com- 
pany, on  the  one  hand,  and  Bernard  Lynch,  the  plaintiff,  and  the  de- 
fendant Robert  A.  Pimot,  his  copartner,  on  the  other,  entered  into  a 
written  agreement,  dated  March  10,  1908,  whereby  the  said  hotel  com- 
pany— 

"agrees  to  lease  the  privilege  of  carriage  service  and  taximeter  cab  service 
for  the  sum  of  fifteen  hundred  dollars  (^,500)  per  year,  or  one  hundred  and 
twenty-five  dollars  ($125)  per  month,  to  the  parties  of  the  second  part  (said 
coimrtners),  for  a  term  of  not  less  than  two  years,  and  the  party  of  the  first 
part  (said  hotel  company)  Is  to  have  the  privilege  for  stand  for  touring  cats 
for  race  track,  Ac.  The  parties  of  the  second  part  (said  copartner^  hereby 
agree  to  furnish  the  carriages,  cabs,  and  horses  for  the  Hotel  Albany,  north- 
east comer  of  Forty-Iiirst  street.  New  York  City  (Broadway),  and  pay  there- 
tot  the  sum  of  <me  hundred  and  twenty-five  dollars  (|12S)  per  month.** 

The  said  Bernard  Lynch  alone  brings  this  action ;  the  complaint  al- 
leging that  before  the  commencement  thereof  the  plaintiff  requested 
that  said  Robert  A.  Pimot  join  with  him  in  the  commencement  and 
prosecution  of  the  action,  but  that  the  latter  refused  to  do  so,  and  that 
therefore  he  has  been  made  a  party  defendant. 

It  is  urged  in  opposition  to  the  motion  for  a  temporary  injunction 
that  the  agreement  in  suit  does  not  give  the  exclusive  right  to  operate 
motor  cabs  at  the  Hotel  Albany,  but  I  do  not  so  construe  the  agree- 
ment. As  I  regard  it,  it  does  give  such  right.  It  is  also  claims  by 
the  defendants,  but  disputed  by  the  plaintiff,  that  it  was  not  intended 
by  the  parties  to  give  any  privilege  whatever  to  operate  motor  cabs. 
The  language  of  the  agreement,  however,  shows  otherwise.  T!ha.t  the 
term  "taximeter  cab"  includes  a  motor  cab  is  evidenced  by  the  reply- 
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ing  affidavit  of  Mr.  William  F.  Goldbeck,  one  of  the  attorneys  for 
the  defendant  New  York  Taxicab  Conq)any,  verified  October  33,  1908, 
wherein  he  states : 

"The  word  taximeter'  ia  the  designation  of  the  fare  Indicator  and  time  and 
distance  roister  which  Is  affixed  to  a  motor  cab  or  horse-drawn  v^de  for 
the  purpose  of  antomatlcally  determining  the  charge  for  whldi  the  passenger 
becomes  llabla  Sudi  taxlmeCm  are  In  common  nae  in  the  ei^  of  New  Tork 
and  elsewhere." 

From  the  additional  s^davits  submitted  by  the  plaintiff  it  appears 
that  a  "taxicab"  is  uniformly  understood  to  indicate  a  cab  drawn  or 
prwelled  by  motor  power,  electricity,  or  other  artificial  means. 

The  defendants  contend,  furthermore,  that,  even  if  the  agreement 
in  suit  does  confer  the  privilege  of  motor  cab  service,  the  plaintiff  and 
his  copartner  have  no  power  to  sublet  or  assign  the  same.  Such  con- 
tention is  based  upon  the  theory  that  a  mere  license,  revocable  at  the 
pleasure  of  the  defendant  hotel  company,  was  conferred;  but  it  will 
be  seen  fn»n  the  language  of  the  agreement  that  a  lease  was  created 
by  its  terms,  which  does  not  omtain  any  prohibition  against  an  assign- 
ment or  subletting. 

It  is  claimed  by  the  defendants,  but  denied  by  the  plaintiff,  that  the 
motor  cab  service  furnished  by  the  Union  Taxicab  Auto  Service  Com- 
pany, to  whom  the  partners  sublet  their  privilege,  was  inadequate. 
The  allegations  as  to  such  inadequate  service  are  couched  in  the  most 
general  terms  and  no  specific  instances  are  set  forth.  Under  these  cir- 
cumstances, such  averments  must  be  deemed  insufficient. 

The  defendant  Pimot  signed  a  paper  writing,  dated  August  31, 1908, 
and  acknowledged  September  2, 1908,  "as  partner  of  Bernard  Lynch," 
which  recites  that  he  and  said  plaintiff,  as  partners,  in  consideration 
of  $450,  released  the  said  hotel  company  from  all  claims,  and  it  fur- 
ther recites: 

"And  we  particularly  release  and  declare  null  and  void  the  agreement  we 

entered  Into  with  the  Robert  F.  Morphy  Hotel  Company  on  the  March, 

1908.  This  release  and  cancellation  of  the  agreement  between  the  Robert 
P.  Murphy  Hotel  Gmupany  la  executed  me  as  the  partner  and  agent  of 
Bernard  I^ndt" 

As  to  this  instrument  the  defendant  Pimot  swears  that  during  the 
summer  of  1908  the  copartnership  became  indebted  to  him  to  the  ex- 
tent of  about  $G00;  that  the  business  of  such  copartnership  "was  be- 
coming more  and  more  disastrous,"  and  that  he  told  his  copartner  that 
he  desired  to  surrender  the  agreement  in  suit  and  to  abandon  the  serv- 
ice thereby  provided  for;  that  the  plaintiff  made  no  objection  to  such 
proposal ;  and  that  subsequently  he  (the  defendant  Pimot)  executed 
the  instrument  referred  to.  The  plaintiff  denies  that  either  he  or  the 
firm  was  indebted  to  the  defendant  Pimot,  and  further  denies  that  the 
carriage  and  auto  taxicab  business  at  the  Hotel  Albany  had  been  dis- 
astrous to  the  firm,  and  alleges  that,  "on  the  contrary,  the  same  was 
a  success  from  the  start,  and  is  now  both  successful  and  highly  profit- 
able." The  plaintiff  further  denies  that  the  defendant  Pimot  told  him 
that  he  desired  to  obtain  a  surrender  of  the  agreement  in  suit,  and 
asserts  that  he  did  not  authorize  the  latter  to  execute  the  release,  and 
that  the  first  knowledge  he  had  of  such  release  was  when  he  read  the 


918 


112  NBW  TOKK  BUPPLBMBNT 
and  146  New  YaA  8UU  Reporter 


(Sttp.Ct 


copy  attached  to  the  opposing  affidavit  of  Robert  P.  Murphy.  The 
plaintiflf,  by  his  affidavit  of  October  10,  1908,  shows  that  after  the 
commencement  of  this  acticwi,  viz.,  on  said  October  10th  he  paid  to 
the  defendant  hotel  company  the  rent  provided  by  the  agreement  in 
suit  for  the  period  from  September  10  to  November  10,  1908,  viz.. 
$350.  The  sum  so  paid  was  received  by  the  defendant  hotel  company 
without  any  condition  whatever,  although  the  reasons  why  it  was  re- 
ceived are  set  forth  in  the  affidavit  of  its  president,  verified  October 
23d.  Such  reasons,  however,  are  not  clainied  to  have  been  ammmu- 
cated  or  made  known  to  the  plaintiff.  The  acceptance  of  such  rent  is 
at  variance  with  the  position  taken  by  the  defendants  that  the  agree- 
ment in  suit  has  been  released  and  canceled,  and,  as  the  burden  of 
showing  such  release  and  cancellation  is  upon  the  defendants,  they 
have  clearly  failed  on  that  point. 

The  plaintiff  claims  that  with  the  consent  of  the  defendant  hotel 
company  he  and  his  partner  made  an  agreement  with  the  said  Union 
Taxicab  Auto  Service  C(Mni>any  whereby  for  a  stipulated  con^ieiisa- 
tioa  it  agreed  to  furnish  taximeter  cabs  for  said  hotel  for  a  penod  of 
one  year  from  the  date  of  the  instrument,  viz.,  May  23,  1908;  that 
said  service  company  entered  upon  the  performance  of  such  agfree- 
ment  and  continued  to  supply  said  hotel  with  taximeter  cabs  until  Au- 
gust 17,  1908,  when  it  is  alleged  the  privilege  of  carriage  and  taxi- 
meter service,  against  the  plaintiff's  protest,  was  given  by  the  defend- 
ant hotel  company  to  the  New  York  Taxicab  Company,  whose  em- 
ployes, it  is  further  alleged,  have  since  prevented  ttie  plaintiff  from 
exercising  the  privil^e  conferred  by  the  assignment  in  suit  Tbe 
defendant  New  York  Taxicab  Company  insists  that  there  is  no  evi- 
dence that  it  has  committed  any  act  of  unlawful  interference  wiUi  tiie 
plaintiff ;  but  its  answer  admits  that  it  has  installed  in  the  Hotel  .Al- 
bany a  telephone  and  telephone  booth,  and  is  conducting  a  taxicab 
service  at  said  hotel  with  the  permission  of  the  defendant  ho^  onn- 
pany.  If  the  plaintiff  has  the  exclusive  right  to  the  taxicab  service  at 
said  hotel,  then  these  acts  are  an  invasion  of  such  right. 

The  defendants  contend,  however,  that  the  defendant  hotel  com- 
pany, in  a  written  communication  to  the  bureau  of  licenses,  has  with- 
drawn its  consent  to  the  continuance  of  the  use  of  the  streets  at  said 
hotel  as  special  hack  stands  for  the  plaintiff  and  the  Union  Taxicab 
Auto  Service  Company,  and  that  the  license  to  them  was  thereby  re- 
voked, and  consequently  the  plaintiff  and  the  said  Union  Taxicab  .Auto 
Service  Company  have  no  longer  any  right  to  operate  motor  cabs  at 
said  hotel.  While  the  consent  of  the  defendant  hotel  company  may 
be  essential  to  the  granting  or  continuance  of  a  license  from  the  rnu- 
nicipal  authorities  to  operate  such  cabs,  the  withdrawal  of  its  cooser.: 
cannot  defeat  the  plaintiff's  right  and  those  of  his  and  his  oc^iartner. 
sublessee  under  the  lease  in  suit.  Such  rights  have  been  clearly  maiie 
to  appear  by  the  papers  presented  upon  this  motion,  and,  since  an  in- 
vasion of  the  same  has  been  shown,  an  injunction  pendente  lite  should 
be  granted.  The  amount  of  the  security  required  as  a  condition  to 
the  granting  of  the  injunction  will  be  fixed  upon  the  settlement  of  toe 
order,  which  may  be  had  upon  the  usual  notice. 

Motion  granted,  with  $10  costs. 
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TBAOT-DnVA&  00N8T.  OO.  T.  HABTlfAN  et  iL 
(Snpreme  Conrt,  Bpedal  Term,  Now  Tork  Oinmty.   Morcniber  17,  1806.) 

1.  GoRTuon  (I  Sl^)— FnoroBiuifOB— Deut— Waxtbb. 

Where  a  oontractxK'  agreed  to  complete  work  wlQiln  a  certain  tlin^  the 
oQier  partjr  might  ikrotest  against  the  deli^  and  still  dalm  damages  tor 
breadi  <tf  agreemoit  to  cmnplete  the  work  within  that  time. , 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Oent  Dig.  f  1882 ;  Dec.  Dig. 
I  81&*] 

SL  DaKAOIS  a  TPy—IaquiDATKD  DaVAOES  AITD  PinAI.TIB-Ck>NnBUOXIOK-' 

iRimrT  or  PAsms. 

The  test  of  enforceablHty  of  a  provision  tor  payment  of  a  certain 
amonn^  described  either  as  penalty  or  liquidated  damages,  Is  the  intent 
of  the  parties,  aacertalnable  from  the  Instrument  itself  and  all  the  evi- 
dence before  the  court  bearing  upon  the  fairness  of  the  stlpulatlcm. 

[E^  Note^For  other  cases,  see  Damages^  Oent  Dig.  |  1S6 ;  Dec.  Dig. 
i  77.*] 

3.  Dauagbs  dk  80*)— LiqnDATiD  Dauaqbs  aitd  FxttAvraa—CovaTavcnos— 

Pbopobtion  or  Auounr  to  Actual  Daiugb. 

The  amount  stipulated  In  a  contract  as  liquidated  damages  must  not, 
either  upon  the  face  of  the  contract  or  from  all  the  circumstances,  be  dis- 
proportionate to  the  probable  actual  loss  sustained  by  the  party  seeking 
to  enforce  the  provision. 

[Ed.  Notfc — For  other  cases,  see  Damages.  Oent  Dig.  {  170 ;  Dec  Dig. 
|80.«J 

4.  DaICAOES  (f  85*)— LlQinOATED  DAHAGBS  AND  PKf ALTIEB— EpFKCI  OT  STIFTT- 

uTions— BasAOH. 

If  the  owner  aIIoi¥S  a  contractor  to  complete  the  wwk  after  the  time 
limited,  or  the  delay  in  completion  is  caused  by  the  owner,  or  extra 
wcnrk  required  1^  him,  without  the  ccHitractoz's  fault,  he  cannot  recover 
from  the  cmtractor  an  amount  stipulated  as  damages  for  failure  to  com* 
idete  the  wwk  within  the  time. 

[Ed.  Mote^FOT  other  caae^  see  Damages,  Gent  Dig.  |  187 ;  Dea  Dig. 
186.*] 

5.  Dakaoks  9  79*)— LiQuniATio  DAHAan  AMn  PnrAiTiES— OEBTAinrr  as  to 

Ahovht  or  Damages. 

To  ascertain  whether  a  stipulation  for  liquidated  damages  Is  propor- 
tionate to  the  actual  damage  sustained,  there  must  be  some  evlden<»-of 
damage ;  and,  If  there  is  no  evidence  dehors  the  contract  as  to  the  actual 
damage  sustained,  the  penalty  or  forfeiture,  no  matter  how  it  may  be  de- 
scribed, will  not  be  allowed. 

[Kd.  Not&— For  other  cases,  see  Damages,  Oent  Dig,  |  181;  Dee.  Dig. 
t  70.*] 

Action  by  the  Traut-Ditmar  Construction  Company  against  Herman 
Hartman  and  another.   Judgment  for  plaintiff. 

Farley  &  Rumsey,  for  plaintiff. 
John  R.  Halsey,  lor  defendants. 

DAYTON,  J.  The  action  is  to  foreclose  a  mechanic's  Hen.  On 
July  10,  1906,  the  plaintiff  contracted  in  writing  with  Hartman  &  Mor- 
gan to  excavate  and  remove  the  materials  (including  sewer  trench) 
on  certain  lots  at  the  southeast  corner  of  162d  street  and  Ogden  ave- 
nue, according  to  grades  to  be  given  by  the  engineer,  at  the  following 

■Por  oOm  ouM  m«  Mm*  bvle  A I  mnuaB  In  Dec  A  Am.  Dig*.  1907  to  date,  A  Rtp'r  lodexM 
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prices:  Earth,  55  cents  per  cubic  yard;  rock  in  general  excavation, 
$1.74  per  cubic  yard;  rock  in  trendies,  $2.50  per  cubic  yard;  classi- 
fication of  earth  and  rock  to  be  governed  by  city  classifications ;  pay- 
ments every  two  weeks  upon  engineer's  certificates;  20  per  cent,  to 
be  retained  until  completion;  final  payments  to  be  made  in  such  sums 
and  upon  such  certificates  as  to  include  the  retained  percentage;  said 
property  to  be  cleared  of  all  surplus  material  in  eight  weeks,  under 
a  penalty  of  $5  per  day,  to  be  paid  as  liquidated  damages*  for  each  and 
every  day  consumed  in  excess  of  eight  weeks;  such  stone  as  might 
be  needed  for  the  building  of  foundation  walls,  in  quality  and  quantity, 
to  be  determined  by  the  engineer,  to  be  excepted  from  the  contract. 
An  engineer,  being  employed  by  the  defendants,  delivered  to  the 
plaintiff  a  blue-print  sketch  showing  the  grades  and  lines  of  the  said 
excavation;  and  plaintiff  agreed  to  pay  one-half  of  said  en^neer*s 
charges.  The  cost  of  the  work  performed  aggregated  $6,810.80,  and 
it  is  not  daimed  that  it  was  even  substanti^Ty  completed  until  No- 
vember 12,  1906,  or  more  than  nine  weeks  after  the  time  specified  in 
the  contract.  Four  payments  were  made  between  July  28  and  Sep- 
tember 14,  1906,  on  certificates  of  the  engineer,  aggregating  $3,511.60, 
and  two  payments  between  September  29  and  October  12,  1906,  with- 
out such  certificates,  aggregating  $1,841,  a  total  of  $5,352.80.  About 
January  9,  1907,  plaintiflF  filed  a  lien  for  $1,783.92.  The  amount  now 
demanded  is  $1,458.20. 

The  prindpal  contenticm  of  the  defendants  is  their  right  to  "demur* 
rage"  for  213  working  days  between  September  6,  1906  (the  date  of 
the  expiration  of  the  8  weeks),  and  May  17,  1907,  when  the  last 
work  was  performed  upon  the  contract.  Although  the  defendants 
might  protest  against  delay  and  still  daim  damages  for  the  plaintiff's 
breach  of  the  contract  in  that  regard,  yet  their  payment  as  late  as 
October  12,  1906,  without  a  certificate,  may  well  be  urged  in  corro- 
tx>ration  of  plaintiff's  testimony  excusing  the  delay.  Further  than 
this,  it  appears  that,  after  a  conference  between  the  parties  with  a 
view  of  adjusting  their  differences,  the  plaintiff,  about  May  17,  1907, 
went  upon  the  premises  and  performed  certain  minor  work. 

But,  aside  from  the  merits,  the  question  of  enfordng  a  clause  in 
such  a  contract  which  provides  for  the  payment  of  a  certain  sum  or 
sums  described  therein  as  "a  penalty  to  be  paid  as  liquidated  damages" 
is  one  of  frequent  presentation,  upon  which  much  has  been  written  in 
text-books,  law  dictionaries,  and  judicial  decisions.  From  an  exami- 
nation of  the  authorities  I  reach  the  conclusion  that,  without  regard 
to  the  language  of  the  contract,  which  may  describe  the  amount  agreed 
upon  as  either  "penalty"  or  "liquidated  damages,"  or,  like  the  present 
case,  as  a  "penalty  to  be  paid  [or  agreed  upon,  or  regarded]  as  liqui- 
dated damages,"  the  test  of  the  enforceability  of  sudi  a  provision  is 
the  actual  intent  of  the  parties,  which  may  be  ascertained  from  the 
instrument  itself  and  all  the  evidence  before  the  court  with  particular 
reference  to  the  fundamental  fairness  of  this  clause  of  the  contract. 
The  amount  agreed  upon  should  not,  either  upon  the  face  of  the  con- 
tract or  from  all  the  circumstances,  appear  disproportionate  to  the 
provable  or  probable  actual  loss  sustained  by  the  party, who  seeks  to 
enforce  this  dause. 
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To  ascertain  whether  or  not  the  amounts  claimed  as  such  liqui- 
dated damages  are  disproportionate,  some  evidence  is  necessary.  If 
no  evidence  be  offered  on  this  subject,  how  is  the  court  in  position  to 
fix  the  sum?  It  follows  that,  if  there  be  no  evidence  dehors  the  con- 
tract, the  penalty  or  forfeiture,  no  matter  how  it  may  be  described,  will 
not  be  allowed.  In  other  words,  proof  must  be  furnished  upon  which 
to  base  approximate  actual  damagfe.  If  the  owner  allows  the  con- 
tractor to  amiplete  after  the  time  limit,  or  if  delay  be  caused  by  the 
owner  or  by  extra  work,  may  he  stand  by  and  at  uie  end  recover  ar- 
bitrary damages,  to  offset  work  performed  and  material  furnished, 
without  showu^  that  he  has  been  injured,  or  how,  or  to  what  extent? 
I  know  of  no  modem  authority  so  holding. 

In  the  case  at  bar  no  evidence  of  damage  for  delay  was  submitted, 
and  the  penalty  of  $5  per  day  for  212  working  days  from  September 
6,  1906,  to  May  17,  1907,  or  $1,060,  is  disallowed.  The  contract,  as 
has  been  shown  above,  provided  for  the  removal  of  the  material,  ex- 
cept such  stone  as  might  be  desired  for  the  building  of  foundations, 
quality  and  quantity  to  be  determined  by  the  engineer.  Defendants 
daim  that  plaintiff  left  too  much  stone  on  the  premises.  Considerable 
testimony  was  taken  on  this  subject,  from  all  of  which  I  conclude 
that  the  quantity  and  quality  of  stone  not  removed  was  authorized 
by  defendants  to  be  left  on  the  premises.  Defendants  further  claim 
that  they  were  put  to  expense  in  removing  rubbish  or  surplus  ma- 
terials. While  the  evidence  is  not  definite,  it  seems  to  me  that  an  al- 
lowance to  the  defendants  of  $100  on  this  claim  would  be  equitable. 
Defendants  also  claim  that  plaintiff  did  not  complete  the  excavation 
to  grade.  This  is  strongly  negatived  by  the  testimony  of  Mr.  Sterling, 
an  engineer,  and  also  the  fact  that  in  May,  1907,  the  plaintiff  fur- 
nished labor  for  removing  some  "high  points"  in  the  excavation. 

Plaintiff  should  have  judgment  for  $1,458.20,  less  $100,  allowed  as 
above,  $30,  one-half  engineer's  charges,  and  $45  expense  of  completing 
excavation  of  yard,  leaving  a  balance  of  $1,283.20,  with  costs,  but 
without  interest.  Settle  findings  and  judgment  on  notice. 


LOUNSBURT  et  al.  t.  KN10HT3  OF  THE  MAGGABESB  OF  THB  WORLD. 
Supreme  Gonrt,  Appellate  ZMvlsKm,  Fonrtb  Department  Noranber  11,  190S.) 

1.  InsvBAKCE  (I  763*)— MiTTUAi.  BnTDTT— REiHBTAmciin— WBimir  Afplru.- 

TiON— Waiver. 

If  the  rule  ot  a  fraternal  association  requiring  applicatlonfl  tor  reinstate- 
ment to  be  In  writing  had  been  disregarded  for  smne  time,  to  the  associa- 
tion's knowledge,  and  a  member  bad  been  led  to  snppMe  that  it  was  not 
essential,  his  reinstatoneDt  was  valid,  ttioogh  the  application  was  verbal. 

[Ed.  Not& — For  other  cases,  see  Insurance,  Cent  Dig.  1  192B ;  Dec  Dig. 
I  788.*] 

2.  Ihbubarcb  (H  825*)— MnruAL  BENKFn^REiHBTAmaiiT— Jdbt  Question. 

Under  the  evidence  held  a  Jmr  qnesticm  whether  a  fraternal  associa- 
tion abrogated  a  rule  requiring  applicatloos  for  reinstatement  as  mem- 
bers to  be  In  writing. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  1 825.*] 

*For  oUier  eatos  iM  ums  topto  ft  |  nombbb  In  Dee.  A  Am.  Die*.  llKn  to  dAto.  *  Rap'r  Iiidez«a 
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3.  IRSUBANCX  (S  760*)— MEUBEBB— RBINBTATEinElTT— PBKBBQtnSITEa. 

A  fraternal  a88ocIatl(Hi  member's  reinstat^oent  was  not  vitiated  hj  his 
failure  to  p&j  a  rate  for  the  curroit  montti,  whera  he  bad  the  whole 
month  In  which  to  pay  It  and  boxSi  payment  waa  not  reoalred  hy  tlw  mlea 
as  a  condition  for  reinstatement. 

[Ed  Note.— For  other  cases,  see  Insnnmoe,  Dec  IMg.  |  780.*] 

1  iNSTTBANCn  (fi  762*>— MEUBBBS— RBZNBTATElfEKIV-RBPBKaBVTAXiys'a  DOAULT 

—Earner. 

So  far  aa  B  deceased  membo's  rdnstatement  In  a  beneOdarr  aasoela- 

tion  waa  a  resalt  of  the  default  or  neglect  of  the  local  record  ke^)er,  socfa 
ke^r  was  the  aasodatlon's  and  not  the  member's  repreaentatlTe,  and 
the  association  cannot  escape  liability  on  a  life  certificate  because  ot  such 
default  or  negl^ 
[Bd.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  I  762.*] 

6.  Tkax,  (1 140*)— QnxBTioiTS  roB  Jubt— Cbbdibujty  of  Wzmsezs. 

The  credibility  of  a  bmefldal  assodatlcm's  local  record  ke^ter  as  a 
witness  in  an  action  on  a  life  certificate  Involving  the  validity  of  a  mem- 
ber's reinstatement  was  for  the  Jury ;  he  being  an  Interested  witness,  wlth- 
in  the  rule  relating  to  such  witnesses. 

[Ed.  Note.~ror  other  cases,  see  Trial,  Cent  Dig.  H  SM,  885 :  Dec.  Dig. 
I  140.*] 

Kruse,  J.,  dissenting. 

Action  by  Nora  Lounsbury  and  another  against  the  Knights  of  the 
Maccabees  of  the  World.  Verdict  for  defendant,  and  plaintiflfs*  mo- 
tion for  a  new  trial  on  their  exceptions  was  ordered  to  be  heard  by  Ap- 
pellate Division.  Exceptions  sustained,  and  new  trial  granted. 


Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WUXIAMS, 
KRUSE,  and  ROBSON.  JJ. 


McGuire  &  Wood,  for  plaintiffs. 
J.  M.  E.  O'Grady,  for  defendant. 

WILLIAMS,  J.  Plaintiffs'  exceptions  should  be  sustained,  and  the 
motion  for  a  new  trial  granted,  with  costs  to  plaintiffs  to  abide  event. 
The  action  was  brought  to  recover  $1,500  upon  a  certificate  of  insur- 
ance upon  the  life  of  the  deceased,  who  was  the  husband  and  father 
of  the  plaintiffs.  The  trial  court  held  titat  the  deceased,  having  i»-ior 
to  his  death  been  suspended,  was  never  reinstated,  as  a  member.  He 
had  concededly  been  suspended  when,  on  the  ISth  day  of  August,  1905, 
he  sought  to  be  reinstated.  He  was  required  by  the  rules  to  make  a 
written  application,  pay  all  arrears  due  the  defendant  and  his  local 
tent,  and  furnish  a  physician's  certificate,  and  then  the  local  record 
keeper  was  required  within  3  days  to  report  the  matter  to  defendant 
and  remit  the  amount  due  it  of  the  arrearages  paid.  Deceased  fur- 
nished the  certificate  and  paid  all  arrearages;  but  his  application  was 
verbal,  and  not  in  writing.  He  died  on  the  26th  day  of  August,  1905, 
14  days  after  the  attempted  reinstatement.  It  seems  the  local  rMX)rd 
keeper  kept  the  certificate  and  money  paid  him  by  the  deceased,  and 
never  reported  the  matter  to  the  defendant,  or  sent  any  of  tiie  ar- 
rearages due  it. 

First  It  is  urged  that  there  was  a  failure  to  make  the  written  ap- 
plication for  reinstatement,  required  by  the  rules,  and  therefore  the 
deceased  was  not  entitled  to  be  reinstated.  Evidence  was  given  by  the 

•ForottnreoMH«s«m«toplo*iini]iBnlii  Dm.  ft  An.  Dl|i.  ttOTtodsta,  A  Rsp'r  Mm 
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parties  as  to  whether  this  provision  had  been  enforced  by  the  defend- 
ant, or  abrogated  and  disregarded,  and  it  was  a  question  for  the 
jury  to  determine.  If  the  rule  had  been  disregarded,  to  deceased's 
knowledge,  for  some  time,  and  deceased  had  been  led  to  suppose  it  was 
not  essential  to  a  reinstatement,  then  it  could  hardly  be  said  this  would 
be  a  ground  for  holding  the  deceased  was  not  reinstated.  One  very 
significant  fact  appears,  and  alone  would  seem  to  settle  the  question 
against  the  defendant.  There  were  no  blanks  obtainable  upon  which 
the  application  could  be  made  as  required  by  the  rule.  The  question 
should  have  been  submitted  to  the  jury. 

Second.  Some  claim  is  now  made  ^at  the  rate  for  August  should 
have  been  paid,  for  the  purpose  of  a  reinstatement.  No  such  claim 
was  made  on  the  trial.  None  was  made  by  the  local  record  keeper  to 
deceased  when  he  paid  the  arrears,  assumed  to  be  due.  More  than 
this,  the  deceased  had  the  whole  month  of  August  in  which  to  pay 
these  rates.  It  was  only  dues  and  assessments  for  the  month  of  Au- 
gust that  he  was  required  to  pay,  and  none  of  these  remained  unpaid. 
Th^  were,  so  far  as  they  existed,  paid  by  the  deceased  as  a  part  of 
the  arrears.  There  is  a  clear  distinction  between  monthly  rates,  which 
go  to  the  defendant  itself  and  are  uniform  during  all  the  months, 
and  dues,  which  go  to  the  local  tent,  and  assessments,  which  are 
specially  made,  and  go  some  to  the  defendant  itself  and  some  to  the 
local  tent.  The  only  amount  here  claimed  to  be  left  unpaid  were  the 
August  rates.  They  were  not  required  to  be  paid  as  a  condition  of  re- 
instatement. Th^  might  be  paid  any  time  during  the  month  of  Au- 
gust. 

Third.  It  is  claimed  the  deceased  was  not  reinstated  because  the 
local  record  keeper  failed  to  report  the  reinstatement  to  the  defendant, 
and  kept  the  mon^  paid  for  arrearages  and  the  physician's  certificate, 
and  therefore  the  defendant's  medical  examiner  never  approved  of  the 
certificate.  No  claim  is  made  that  the  certificate  was  insufficient,  or 
that  for  any  reason  it  would  have  failed  of  approval  if  forwarded 
to  the  defendant,  and  in  fact  this  point  does  not  seem  to  have  been 
suggested  or  urged  in  behalf  of  defendant,  either  on  the  trial  or  be- 
fore this  court.  So  far  as  actual  reinstatement  was  the  result  of  the 
default  or  neglect  of  the  local  record  keeper,  he  was  the  representa- 
tive of  the  defendant,  and  not  the  deceased,  and  defendant  could  not 
gain  any  advantage  growing  out  of  such  default  or  neglect.  Order 
of  Foresters,  176  N.  Y.  132,  68  N.  E-  145 ;  Knights  of  Pythias,  177 
U.  S.  260,  20  Sup.  Ct.  611,  44  L.  Ed.  763. 

The  facts  bearing  upon  this  question,  including  the  credibility  of  the 
local  record  keeper,  were  for  the  determination  of  the  jury,  who  were 
at  liberty  to  disregard  his  evidence,  if  the  same  seemed  to  them  un- 
true. He  was  an  interested  witness,  and  within  the  rule  relating 
thereto,  being  a  representative  of  the  defendant  here. 

There  should  be  a  new  trial,  and  a  submission  of  the  case  to  a 
jury.  All  concur,  except  KRUSE,  J.,  who  dissents  in  a  memorandum, 
and  SPRING,  J.,  not  sluing. 

KRUSE,  J.  (dissenting).  If  the  only  failure  of  the  assured  to 
comply  with  the  conditions  for  his  reinstatement  were  the  omission  of 
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the  local  record  keeper  to  require  the  application  to  be  in  writing  and 
report  as  required,  I  would  agree  to  the  reversal  of  the  judgment  di- 
rected in  favor  of  the  defendant.  But  aside  from  that  question,  and 
aside  from  the  fact  of  his  not  having  paid  the  rate  for  August  (that 
being  the  month  in  which  it  is  claimed  he  applied  for  reinstatement), 
there  is  the  further  provision  contained  in  the  rules  of  the  defendant, 
and  a  part  of  the  contract  of  insurance,  explicitly  declaring  that  the 
medical  certificate  and  examination  must  be  approved  by  the  supreme 
medical  examiner  before  reinstatement  can  take  place,  which,  of 
course,  was  not  done  in  this  case.  So  that,  even  if  the  assured  had 
done  all  which  the  rules  required  him  to  do,  and  the  local  record 
keeper  had  forwarded  the  medical  certificate,  with  an  application  in 
writing,  it  would  still  have  needed  the  approval  of  the  supreme  medial 
examiner  to  r^nstate  the  assured.  I  do  not  see  how  it  can  be  said, 
under  the  circumstances,  that  the  defendant  waived  these  express 
conditions  and  requirements,  which  were  a  part  of  the  contract  of  in- 
surance. 

I  think  the  case  was  correctly  disposed  of  at  the  trial,  and  that 
the  judgment  should  be  affirmed. 


(Suprane  Conrt,  Appellate  DlTlsion,  First  Department   November  13.  1906.) 

1.  LAHDLOBD  and  l^HANT  (8  164*)— FLATS— iNBUmOIBnT  HSAT— EmCT. 

A  tenant  of  an  apartment  to  be  used  as  a  private  dwelltng  cannot  re- 
cover for  discomfort  caused  by  Insufficient  lieatlug  of  It,  wbere  he  re* 
malned  In  possessioa  for  the  term  and  the  lease  did  not  require  the  land- 
lord to  furnish  heat,  though  the  heating  appliances  were  under  the  land- 
lord's exclusive  control,  and  thouKb  the  tenant  could  have  refused  to 
occupy  the  apartment  on  discovering  that  tiie  heating  lyiparatas  was  In* 
suf&cient 

[Ed.  Note^For  other  casea,  see  Landlord  and  Tenant,  Dec.  Dig.  |  lOL*] 

2.  Landlobd  and  Tenant  (8  164*>— Apabtments— Landlobd's  Dtjtt. 

Where  a  landlord  of  an  apartment  building  retains  possession  of  a 
large  portion  thereof,  which  la  to  be  iised  in  common  by  the  tenants,  he 
must  maintain  In  good  condition  the  part  which  the  tenant  has  a  right 
to  use,  and  is  liable  for  any  damage  to  the  tenant  caused  by  his  failure  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Die<  S  630; 
Dec.  Dig.  f  164.*] 

Appeal  from  Appellate  Term. 

Action  by  Lawrence  S.  Jackson  against  Carolina  T.  Patemo.  From 
an  order  of  the  Appellate  Term  (58  Misc.  Rep.  201,  108  N.  Y.  Supp. 
1073),  reversing  an  order  of  the  Municipal  Court,  plaintiff  appeals. 
Affirmed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Robert  P.  Stephenson,  for  appellant 
Peter  Lowenfeld.  for  respondent. 
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INGRAHAM,  J.  The  plaintiff  leased  an  apartment  from  the  de- 
fendant by  a  written  lease  in  which  it  was  described  as  "the  apart- 
ment No.  62,  on  floor  sixth  of  the  house  known  and  designated  as  "La 
Valenciennes,'  No.  404  West  116th  street,  in  the  city  of  New  York, 
borough  of  Manhattan,  for  the  term  of  six  and  one-half  months,  to 
commence  November  15,  1906,  and  to  end  May  31,  1907^  to  be  oc- 
cupied as  a  strictly  private  dwelling  apartment  for  his  family,  con- 
sistii^  of  his  immediate  family,  and  not  otherwise,"  which  the  plain- 
tiff occupied  for  the  term.  The  only  method  of  heating  the  apartment 
was  radiators  in  e^v^h  room  connected  with  a  boiler  in  the  cellar 
of  the  building  under  the  control  of  the  landlord,  and  during  the  win-  - 
ter  months  the  landlord  undertook  to  furnish  sufficient  steam  to  heat 
the  apartment.  The  plaintiff  paid  his  rent  and  continued  to  occupy 
the  apartment  during  the  whole  term.  In  March,  before  the  term  had 
expired,  the  plaintiff  commenced  this  action  to  recover  the  damage 
sustained  in  consequence  of  a  breach  of  what  the  complaint  calls  an 
implied  covenant  to  heat  the  apartment,  claiming  that  the  heat  fur- 
nished to  the  apartment  was  not  sufficient,  that  several  rooms  could  not 
be  occupied  during  a  portion  of  many  <^ys  during  the  winter  on  ac- 
count of  lack  of  heat,  and  that  his  family  were  rendered  uncomfort- 
able in  consequence  of  the  low  temperature  of  the  apartment.  The 
trial  court  awarded  plaintiff  a  judgment  fixing  the  damages  at  $100. 
This  was  reversed  by  the  Appellate  Term,  which  allowed  an  a{)peal  to 
this  court. 

.  Several  interesting  questions  are  presented  on  this  appeal.  Tha 
lease  contains  no  rererence  to  heating  the  demised  premises,  and  there 
is  no  covenant  on  the  part  of  the  landlord  to  supply  heat,  or  that  the 
temperature  of  the  demised  premises  should  be  maintained  during 
the  winter  by  the  landlord.  What  was  rented,  however,  was  an  apart- 
ment the  rooms  of  which  contained  no  provision  for  heating  it,  except 
that  which  was  connected  with  the  heating  apparatus  under  the  con- 
trol of  the  landlord.  It  was  rented  for  6^  months,  from  November 
15th  to  Ma^  31st,  which  included  the  winter  months,  and  was  rented 
to  be  occupied  by  the  tenant  as  a  strictly  private  dwelling  for  his  fam- 
ily, and  not  otherwise.  Considering  the  nature  of  the  apartment,  the 
method  provided  for  heating  it,  and  the  use  to  which  the  apartment 
was  restricted,  it  was  rented  as  an  apartment  convenient  for  use  as 
a  dwelling  for  the  family  of  the  tenant.  In  this  climate  during  the 
winter  months  an  apartment  without  artificial  heat  of  some  kind  can- 
not be  occupied  as  a  family  dwelling.  The  premises  were  rented  for 
a  purpose  which  required  that  the  apartment  should  be  artificially 
heated.  Unless  the  temperature,  therefore,  was  maintained  so  that 
the  apartment  could  be  occupied  for  the  purpose  for  which  it  was 
rented,  they  were  not  the  premises  that  were  leased  and  which  the 
tenant  was  bound  to  occupy.  It  would  seem,  therefore,  that  after  the 
lease  was  signed  and  before  the  tenant  had  taken  possession,  if  he 
had  discovered  that  the  heating  appliances  were  insufficient  to  keep 
the  apartment  in  such  a  condition  that  it  could  be  occupied  by  his 
family,  he  would  have  been  justified  in  refusing  to  occupy  the  premis- 
es, and  could  have  defended  an  action  lander  the  covenant  to  pay  rent 
on  the  ground  that  the  landlord  had  never  furnished  him  with  such 


926  112  NBW  YORK  SUPPLEMENT  (Slip.  Ct 

and  146  N«w  York  Stata  Reporter 

an  apartment  as  was  contemplated  by  the  lease.  And  so,  after  the 
apartment  had  been  occupied,  but  upon  the  arrival  of  cold  weather,  it 
it  was  found  that  the  heating  apparatus  was  incapable  of  keeping  the 
apartment  at  a  temperature  sufiKiently  high  to  enable  it  to  be  occupied 
by  his  family  as  a  living  apartment,  the  tenant  would  have  been  jus- 
tified in  surrendering  possession,  and  could  have  defended  an  action 
for  the  rent  on  that  ground.  PlaintiflF,  however,  retained  possession 
of  the  premises  as  a  residence  for  his  family,  and,  although  constant- 
ly complaining  of  the  temperature  maintained  by  the  defendant,  he 
continued  to  occupy  them.  If  there  had  been. a  covenant  to  furnish 
heat,  which  defendant  had  broken,  the  plaintiff  could  have  maintained 
an  action  for  any  damages  that  he  had  sustained.  Thomson-Houston 
Electric  Co.  v.  Durant  Land  Improvement  Co.,  144  N.  Y.  94,  39  N. 
£.  7.  But  it  seems  to  me  that  there  was  no  such  implied  covenant  for 
a  breach  of  which  an  action  for  damages  would  lie. 

As  before  stated,  the  lease  is  entirely  silent  as  to  heating  the  apart- 
ment. What  the  landlord  did  was  to  lease  an  apartment  to  the  plain- 
tiff to  use  as  a  residence  for  himself  and  his  family.  He  made  no 
agreement  as  to  the  temperature  of  the  apartment.  There  was  no 
undertaking  on  the  part  of  the  landlord  to  supply  heat  or  to  keep  the 
apartment  at  any  particular  temperature.  If  the  defendant  failed  to 
comply  with  his  lease  and  furnish  to  the  plaintiff  the  apartment  that 
he  had  leased  to  him,  the  tenant  was  under  no  obligation  to  occupy 
the  apartment ;  but,  having  continued  to  occupy  it  during  the  whole 
of  the  term  for  which  it  was  leased,  he  was  bound  to  pay  the  rent  re- 
served, and  in  the  absence  of  a  covenant  of  the  landlord  to  supply 
sufficient  heat  to  maintain  a  particular  temperature  it  seems  to  me  that 
no  action  for  damages  would  lie  because  the  temperature  was  not 
that  desired  by  the  tenant.  The  obligation  of  the  landlord  of  an 
apartment  of  this  character,  where  the  landlord  retains  possession  of 
a  lai^  part  of  the  building,  which  is  to  be  used  in  common  by  the 
tenants,  tuidoubtedly  imposes  upon  the  landlord  the  duty  of  maintain- 
ing in  good  order  and  condition  the  portion  of  the  building  which  the 
tenant  has  a  right  to  use.  For  a  violation  of  this  duty  the  landlord 
would  be  responsible  to  the  tenant  for  any  damage  that  was  sustained 
by  him.  If  the  halls,  stairways,  or  elevators  of  the  building  are  not 
maintained  by  the  landlord  in  a  proper  condition  for  use,  or  if  the 
walls  or  roof  of  the  building  are  allowed  from  lack  of  repair  to  leak, 
so  that  the  tenant's  property  was  injured,  there  would  undoubtedly  be 
an  action  for  damages  against  the  landlord,  not,  as  I  understand,  up- 
on the  breach  of  an  implied  covenant,  but  because  the  landlord  had 
failed  to  perform  a  duty  which  he  assumes  when  he  leased  the  apart- 
ment, and  was  liable  for  the  damage  that  resulted.  But  there  was  no 
evidence  that  this  heating  apparatus  was  not  sufficient  to  heat  the 
apartment.  All  that  appears  is  that  for  some  unexplained  reason  the 
temperature  of  the  apartment  was  not  maintained,  so  as  made  it  a 
comfortable  residence  for  the  plaintiff's  family  during  some  portion 
of  the  winter;  but,  having  continued  to  occupy  the  premises,  he  be- 
came liable  for  the  rent,  and  for  the  mere  discomfort  which  resulted 
from  an  insufficient  temperature  there  was  no  cause  of  action! 

If  we  assume,  however,  that  there  was  a  cause  of  action,  and  that 
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the  landlord  was  liable  for  any  damages  that  resulted  from  his  failure 
to  maintain  the  temperature  so  that  the  apartment  was  what  he  rent- 
ed— an  apartment  suitable  for  occupation  as  a  strictly  private  dwelling 
apartment — there  was  no  damage  proved.  The  evidence  that  an 
apartment  of  that  kind  without  heat  was  of  no  value  would  not  be  a 
defense  by  the  tenant  to  an  action  for  rent,  and  would  not  justify  a 
counterclaim,  an  action  for  damages,  or  an  action  to  recover  back  the 
rent  paid,  as  the  tenant  occupied  the  premises  for  the  occupation  of 
which  he  covenanted  to  pay  the  rent.  All  that  was  attempted  to  be 
proved  was  that  an  unheated  apartment  of  this  kind,  with  no  method 
of  heating  it,  was  of  no  value.  The  defendant  offered  some  evidence 
to  show  that  this  apartment  could  have  been  heated  by  gas  stoves  or 
gas  heaters  at  an  expense  not  exceeding  $5  a  month.  But  as  the 
tenant  made  no  attempt  to  supply  this  deficiency  of  heat,  and  was 
therefore  put  to  no  expense  in  consequence  thereof,  he  was  not  en- 
titled to  recover  for  an  expenditure  which  he  did  not  make,  assuming 
that  he  might  have  made  it  and  so  supplied  the  deficiency.  As  to  the 
illness  of  his  dhild  the  evidence  was  not  sufficient  to  justify  a  finding 
that  this  illness  was  caused  by  this  low  temperature,  nor  is  there  any 
evidence  to  show  that  the  plaintiff  had  been  put  to  any  expense  in 
consequence  of  it.  The  utmost  that  can  be  said  in  this  case  is  that 
for  some  portion  of  this  winter  the  premises  were  not  maintained  in 
the  condition  contemplated  by  the  lease,  which  would  have  justified 
the  tenant  as  treating  it  as  a  constructive  eviction  and  surrendering 
the  premises;  but,  in  the  absence  of  some  covenant  of  the  landlord 
to  supply  heat  to  the  premises,  an  action  for  damages  would  not  lie. 

It  follows  that  the  determination  appealed  from  must  be  affirmed, 
with  costs,  and  judgment  ordered  for  the  defendant  on  the  stipulation, 
with  costs. 


LAUGHLIN,  CLARKE,  and  SCOTT,  JJ.,  concur.  PATTER- 
SON, P.  J.,  concurs  in  result. 


(Supv«me  Goort  Special  Term,  New  York  County.   November  18,  1908.) 

1.  PUADinO  (I  203*>— DEICUBBER— SOOPB  OF  IHQUIET. 

On  demurrer  to  a  complaint  on  a  check,  the  Supreme  Court  will  not 
determine,  from  an  Inspection  of  the  dheck,  whether  It  waa  payable  to 
"Tong  Sing  Wo  Kee"  or  "Long  Sing  Wo  Kee." 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  H  482,  483 :  Dec. 
Dig.  t  208.*] 

2.  Bills  and  Notes  (I  23*)—NATnBx  ov  Inotrument. 

Delivery  in  New  York  by  an  express  company  of  an  Instmment  directing 
a  bank  at  Hong  Kong  to  pay  to  one  named  therein  a  specified  sum  In  local 
currency,  "on  presentation  of  this  check,  from  our  balance,"  did  not  con- 
stitute a  sale  of  a  chattel,  bat  an  agreement  to  repay  at  Hong  Koog  out  of 
the  company's  balance  a  sum  d^KWlted  for  the  payee  with  the  company  In 
New  Xotk. 

[Ed.  Note. — For  other  cases,  see  BUIs  and  Notes,  Dec.  Dig,  S  23.*] 
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3.  BiLLa  AND  Notes     23*)— Ikstbuuert  as  Chattel— Sellbb'b  tjABii.iTT— 

Tebuihation. 

If  an  InBtrument  ealllDg  for  a  payment  was  a  chattel,  the  drawer's  re- 
Bponsiblllty  ended  with  ita  delivery. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Dec.  Dig.  {  23.*] 

4.  Bnxa  AND  NoTis  (8  460»)—OHKCKa— Action  on— Complaint— Sdfficienct. 

A  complaint,  alleging  execution  and  delivery  by  defendant  of  an  Instru- 
ment directing  a  bank  at  Hong  Kong  to  pay  one  named  therein  a  specified 
sum  In  local  currency,  "on  presentation  of  this  check,  from  our  balance" ; 
that  the  Instrument  was  mailed  by  registered  letter  to  one  Tong  Sing  Wo 
Eee,  to  whom  it  was  not  delivered,  coming  into  another's  possession,  who 
obtained  paymmt  thereon  as  "Lchir  Sing  Wo  Eee,"  at  a  time  when  the 
Inatmment  waa  in  a  "battwed  c<niditt<m" ;  and  that  payment  of  a  da[dl- 
eate  was  thereafter  refused  by  the  bank— states  a  oauae  of  actlm,  snffl- 
dently  raistDg  the  question  whether  tiie  Instrument  was  preseited  In  "due 
courses." 

[Ed.  Note.--For  other  cases,  see  BlUs  and  Notes.  Dec.  Dig.  |  469^*] 

Action  by  Moy  Sie  Ttghe  against  James  C.  Fargo,  as  president  of 
the  American  Express  Company.  Defendant's  demurrer  to  the  com- 
plaint overruled. 

Max  J.  Kohler,  for  plaintiff. 

Carter,  Ledyard  &  Milbum,  for  defendant. 

DAYTON,  J.  The  plaintiff  for  his  first  cause  of  action  alleges  the 
execution  and  delivery  by  the  defendant  of  a  certain  instrument  de- 
scribed as  a  "check."  This  instrument  directs  the  Chartered  Bank  of 
India,  Australia  &  China,  at  Hong  Kong,  to  pay  to  the  individual 
therein  named  $1,800  local  currency,  "on  presentation  of  this  check, 
from  our  balance."  The  plaintiff  further  alleges  that  the  instrument 
was  mailed  by  registered  letter  to  one  Tong  Sing  Wo  Kee  at  Hong 
Kong,  but  that  it  was  not  delivered  to  the  said  Tong  Sing  Wo  Kee, 
but  came  into  the  possession  of  some  other  person,  who  received  pay- 
ment on  an  indorsement  of  "Long  Sing  Wo  Kee/'  at  which  time  the 
said  instrument  was  in  a  '^battered  condition,"  and  that  payment  of 
a  duplicate  was  thereafter  refused  by  the  "Chartered  Bank"  above 
named. 

The  original  instrument  was  presented  on  the  argument,  and  I  am 
asked  to  say,  as  matter  of  fact,  from  an  inspection,  whether  it  is  pay- 
able to  "Tong"  or  "Long"  Sing  Wo  Kee.  This  seems  to  be  a  novel 
proposition.  My  decision  as  to  this  would,  on  appeal,  invite  the  Ap- 
pellate Division  to  exercise  its  knowledge  as  to  handwriting,  and 
that  without  the  benefit  of  comparison  or  any  testimony.  It  seems  to 
me  that  this  request  may  not  be  complied  with.  It  is  certain  from  the 
pleadings  that  this  instrument  was  intended  for  Tong  Sing  Wo  Kee, 
and  was  mailed  to  him.  It  reached  a  stranger  to  the  transaction,  and 
in  a  more  or  less  mutilated  condition  was  presented  by  and  paid  to  a 
stranger  60  days  after  the  date  of  mailing.  So  far  as  I  may  comment 
upon  the  appearance  of  the  instrument,  I  should  say  that  the  bank 
was  put  upon  inquiry,  particularly  if  presentment  was  made  con- 
siderably after  a  "due  course"  period. 

I  think  this  transaction  was  not  the  sale  of  a  chattel,  but  an  agree- 

*ror  oUiOT  OMW  KM  Mun*  topto  *  I  Minun  In  Deo.  *  Am.  DIsi.  U07  to  4al«,  *  lUp'r  la/tmm 


Digitized  by 


Sup.  Ct.)     OUABANTT  TRUST  CO.  V.  EDISON  UNITED  P.  CO.  029 


ment  to  repay  at  a  distant  point,  out  of  defendant's  balance,  a  par- 
ticular sum  deposited  here  for  Tong  Sing  Wo  Kee  with  the  defend- 
ant. If  this  instrument  could  be  considered  a  chattel,  then  all  defend- 
ant's responsibility  ended  when  it  was  delivered.  Safe  banking  can- 
not be  predicated  upon  such  a  theory.  The  defendant,  however,  claims 
that  the  Hong  Kong  banking  law  relieves  the  Chartered  Bank  from 
responsibility,  and  that  the  defendant  is  also  protected  by  the  provi- 
sions of  that  law  on  the  ground  that  the  law  of  the  place  of  perform- 
ance, in  this  case  the  place  of  payment,  ^vems.  Assuming  this  prop- 
osition to  be  true,  it  will  still  be  observed  that  the  protection  of  the 
Hong  Kong  law  can  only  be  invoked  when  the  bank  "pays  the  bill  in 
good  faith  and  in  the  ordinary  course  of  business." 

The  stipulation  of  the  parties  to  this  action,  while  excluding  any 
contention  of  negligence  on  the  part  of  the  defendant  from  the  first 
cause  of  action,  reserves  the  right  to  have  determined  "the  manner 
in  which  and  the  circumstances  under  which  the  instrument  was 
drawn  and  paid,  *  «  *  if  material  in  determining  whether  or  not 
the  payment  of  the  instrument  was  made  in  due  course."  It  would 
seem,  from  a  consideration  of  the  facts  already  cited,  that  whether  or 
not  ^is  instrument  was  presented  in  "due  course"  is  a  question  of 
fact,  which  it  may  be  necessary  to  decide  in  order  to  determine  the 
legal  rights  of  the  parties.  The  question  is  specifically  presented  by 
the  plaintiff  in  the  first  cause  of  action,  to  which  the  defendant  has 
demurred  for  insufficiency. 

I  think  the  demurrer  must  be  overruled,  will  leave  to  defendant  to 
answer  over  upon  the  usual  terms. 


GUARANTT  TEUST  00.  OF  NEW  YORE  T.  EDISON  UNITED  PHONO- 

OBAFH  CO.  et  al. 

(Smwone  Court;  Appellate  DIvlBlon.  Bint  D^ortinent   November  18,  190&) 

1.  CouBis  a  616*) — Restbaining  Actions  in  Other  Statbs. 

A  court  of  one  state,  having  jnrlsdlction  In  personam  of  a  receiver,  mzj 
reBtralQ  him  from  further  proeecutlng  an  action  begun  by  blm  In  another 
state,  and  especially  where  the  receiver  was  appointed  by  such  court  In 
an  action  to  dissolve  a  domestic  corporation. 

[Ed.  Note.~For  otber  cases,  see  Courts,  Gait  Dig.  H  1415,  1416 ;  Dea 
Dig.  {  B16.*] 

2.  COUETB  (S  516*) — RESTBAINIWa  ACTIONS  IN  OtHEE  STATES. 

Where  the  question  of  the  ownerslilp  and  right  of  disposition  of  corpo* 
rate  stock  can  be  more  conveniently  and  decisively  determined  In  an  ac- 
tion In  New  York  tban  in  an  actl<m  by  a  receiver  In  an  adjoining  state, 
where  the  receiver  was  appointed  in  New  Tork  In  an  actlm  to  dissolve 
a  domestic  corporatlra,  such  receiver  will  be  restrained  from  further  pros- 
ecnting  the  acti(Hi  begun  by  him  In  such  other  state. 

[Ed.  Note.— For  other  cases,  see  Courts^  Coit  Dig.  H  1415,  1416;  Deo 
Dig.  S  B16.*] 

Appeal  from  Special  Term,  New  York  Coun^. 
Action  by  the  Guaranty  Trust  Company  of  New  York  against 
the  Edison  United  Phonograph  Company  and  others,  impleaded  with 

Votafbar  ouM  M*  Mm*  tmfo  *  i  mniBn  la  Deo.  Jfc  Am.  Dies.  1S07  to  OmU,  A  Rop'r  IndMw 
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ud  lU  Now  York  SUt«  RaporUr 

James  F.  Lynch,  as  receiver  of  the  International  Graphophone  Com- 
pany. From  an  order  denying  its  motion  for  leave  to  sue  James  F. 
Lynch,  as  receiver,  and  for  an  injunction  pendente  lite,  plaintiff  ap- 
peals.  Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  McLAUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT.  JJ. 

Herbert  Barry,  for  appellant. 
James  W.  Vroom,  for  respondent. 

^  SCOTT,  J.  The  plaintiff  appeals  from  an  prder  denying  its  mo- 
tion for  leave  to  sue  in  this  action  James  F.  Lynch  as  receiver  of  the 
International  Graphophone  Company,  and  for  an  order  restraining 
said  receiver  from  taking  any  further  action  or  proceeding  in  a  certain 
action  brought  by  him  and  now  pen{Ung  in  the  Court  of  Chancery  in 
the  state  ot  New  Jersey.  This  action  is  fc»*  the  foreclosure  of  a 
mortgage  made  by  the  Edison  United  Phonograph  Company  and  one 
St«)hen  F.  Moriarty  to  the  plaintiff  as  trustee. 

The  controversy  between  James  F.  Lynch,  as  receiver,  and  the 
plaintiff,  concerns  their  conflicting  claims  to  the  right  of  possession 
and  disposition  of  1,440  shares  of  the  capital  stock  of  the  Edison 
Phonograph  Works.  In  January,  1903,  the  Edison  United  Phono- 
graph Company,  being  indebted  to  divers  persons  in  a  considerable 
sum  of  money  for  which  its  creditors  held  its  notes,  determined  to 
issue  bonds  secured  by  a  mortgage,  to  be  used  in  taking  up  said  notes 
and  to  be  held  by  said  creditors  in  substitution  therefor.  In  order  to 
secure  said  bonds  the  said  Edison  United  Phonograph  Company  and 
the  said  Stephen  F.  Moriarty  executed  a  mortgage  or  deed  of  trust 
to  the  plaintiff  as  trustee,  pledging  as  security  for  said  bonds,  among 
other  things,  45,000  shares  (out  of  50,000)  of  the  capital  stock  of  the 
International  Graphophone  Company,  which  stood  in  the  name  of  and 
apparently  belonged  to  said  Moriarty.  The  International  Grapho- 
phone Company,  as  it  is  said,  had  previously  sold  out  all  of  its  prop- 
erty of  eve^  nature  to  the  Edison  Phonograph  Works,  a  New  Jersey 
corporation,  so  that  at  the  time  of  the  making  of  the  aforesaid  mort- 
gage its  sole  property  consisted  of  1,440  shares  of  the  capital  stock 
of  said  Edison  Phonograph  Works,  which  stood  in  the  name  of  said 
International  Graphophone  Company.  After  the  execution  of  the 
aforesaid  mortgage,  certain  persons,  being  or  claiming  to  be  the 
executive  committee  of  the  International  Graphophone  Company, 
adc^ted  the  foUowii^  resolution: 

"Resolved,  that  1,440  shares  of  the  capital  stock  of  the  Edison  Fbonograpb 
Works  beloQglng  to  this  company  be  deposited  with  the  Guaranty  Tnist  Com- 
pany of  New  York,  holders  of  45,000  shares  of  the  stock  of  this  company  od- 
der  mortgage,  subject  to  the  following  terms,  namely:  Said  shares  shall  not 
be  sold  nor  withdrawn  from  said  trust  company,  exc^t  with  the  conaent  of 
a  majority  of  the  bondholders  who  are  secured  by  the  collateral  trust  mort- 
gage of  the  EdiBOQ  United  PhODOgraph  Company,  dated  January  15,  1903,  for 
the  benefit  of  the  bMidhoIders,  but  transfera  of  guch  ^ares  as  may  be  neces- 
sary to  qualify  representatives  ct  ttie  company  on  the  t>oard  of  the  Edtaoo 
Phonograph  Works  may  be  made  from  time  to  time  as  necessary." 

In  accordance  with  the  terms  of  this  resolution  the  1,440  shares 
therein  referred  to  were  delivered  to  and  are  now  held  by  the  plain- 
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tiff.  On  November  9,  1907,  a  judgment  of  the  Supreme  Court  of  this 
state  was  entered  dissolving  the  International  Graphophone  Company 
and  appointing  James  F.  Lynch  receiver  of  all  its  assets  of  every 
description,  with  all  the  powers  usually  vested  in  receivers  in  such 
cases.  Thereupon  the  said  hynch,  as  such  receiver,  commenced  an 
action  in  the  Court  of  Chancery  of  the  state  of  New  Jersey  against 
this  plaintiff  and  the  Edison  Phonograph  Works.  He  claims  that  the 
so-called  executive  conunittee  of  the  International  Graphophone  Com- 
pany had  no  power  or  authority  to  adopt  said  resolution,  or  to  dis- 
pose of  the  stock  mentioned  therein ;  that  the  said  resolution  did  not 
purport  on  its  face  to  transfer  title  to  said  stock  to  the  plaintiff; 
that  such  transfer,  if  attempted  or  intended  to  be  made,  was  unauthor- 
ized and  without  consideration  f  and  that  the  title  thereto  and  right  of 
possession  thereof  remains  vested  in  him  as  receiver;  and  he  asks 
judgment  that  the  said  shares  of  stock  be  adjudged  to  be  the  prop- 
erty of  the  International  Graphophone  Company,  that  the  defendant 
be  required  to  deliver  them  to  said  receiver,  and  that  they  be  trans- 
ferred to  his  name  as  receiver  upon  the  books  of  the  Edison  Phono- 
graph Works.  In  this  action  an  injunction  pendente  lite  has  been 
issued,  restraining  the  plaintiff  herein  from  exercising  any  acts  of 
ownership  over  said  shares  of  stock,  or  selling,  transferring,  assign- 
ing, or  disposing  of  them. 

In  this  present  action  the  plaintiff  alleges  that  said  1,440  shares  of 
stock  were  intended  to  be  and  were  in  fact  transferred  to  it  as  further 
security  for  lite  bondholders,  for  whose  security  the  above-mentioned 
mortage  was  executed,  and  that  such  stock  became  lawfully  and  ac- 
tually subject  to  the  lien  of  said  mortgage  or  deed  of  trust,  and  is  now 
subject  thereto,  and  among  other  things  judgment  is  prayed  for,  so 
declaring.  It  would  be  manifestly  inappropriate  to  undertake  to  de- 
cide on  this  appeal  the  question,  argued  at  length  by  the  respondent, 
whether  the  plaintiff  holds  the  stock  in  dispute  as  a  trustee,  or  merely 
as  a  bailee.  That  is  the  very  matter  of  difference  between  the  par-' 
ties.  For  the  purpose  of  the  present  motion  it  is  immaterial  who  is 
right.  The  only  question  is  whether  that  difference  shall  be  resolved 
first  in  the  New  Jers^  court,  or  in  the  Supreme  Court  of  this  state. 
It  is  not  denied  that  this  court,  having  jurisdiction  in  personam  over 
the  receiver,  may  restrain  him  from  further  prosecutmg  the  action 
he  has  begfun  in  another  state ;  and  more  especially  is  this  so  when,  as 
in  the  present  case,  the  receiver  was  appointed  by  this  court  in  an 
action  to  dissolve  a  domestic  corporation.  The  matters  in  dispute  be- 
tween the  receiver  and  this  plaintiff  can  be  as  well  and  expeditiously 
disposed  of  in  this  action  as  in  that  pending  in  New  Jersey,  and  a 
judgment  in  this  action  will  be  conclusive,  as  a  judgment  in  the  New 
Jersey  action  would  not  be,  upon  the  executors  of  Moriarty,  who  may 
have  some  claim  to  the  stock  m  question.  It  is  certainly  desirable  that 
the  question  of  the  ownership  and  right  of  disposition  of  the  stock 
should  be  determined  in  a  single  action,  and  that  all  the  parties  who 
do  or  may  assert  conflicting  claims  to  it  shall  be  parties  to  that 
action.  Such  a  result  can  be  more  conveniently  and  decisively  ar- 
rived at  in  this  action  than  the  one  commenced  by  the  receiver  in  an 
adjoining  state,  particularly  since  the  receiver  is  an  officer  of  this 
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court  and  the  estate  of  the  con^iany  which  he  represents  must  be 
finally  administered  here. 

The  order  appealed  from  will  therefore  be  reversed,  and  the  motion 
granted,  with  $10  costs  and  disbursements  to  the  a[^Ilant  to  abide 
the  event  of  the  action.   Settle  order  on  notice.  All  concur. 


(Supreme  Court,  Appellate  Division,  Third  Departiaent    November  11.  190S.) 

1.  BOUNDABIEB  (f  20*)— CONSTRUCTION— CONVEVANCE  TO  CeNTEB  OF  SXBEET. 

A  deed  of  a  lot,  deacrlblng  It  as  commencing  at  tbe  northeasterly  oor^ 
ner  of  G.  and  D.  streets,  thence  along  .tiie  north  line  of  O.  street,  thence 
nortb,  thence  westerly  to  D.  street,  thence  south  along  the  eosteriy  line 
of  D.  street,  to  place  of  beginning,  does  not  convey  to  the  center  of  D. 
street,  or  any  part  of  that  street 

[Ed.  Note.— For  other  cases,  see  Boundaries,  Cmt  Dig.  K  123-132 ;  Dec. 
Dig.  9  20.*1 

2.  MuHiciPAii  CoBPoaATions  (I  470*)— Btmm  PAvrao— Lot  Owreb's  IaUBh.- 

ITT  roB  Cost. 

Under  Laws  1897.  p.  422,  c  414,  |  166,  as  amended  by  Laws  1907,  p. 
61,  c.  44,  providing  that  In  a  village  no  landowner  shall  be  required  to  bear 
any  expense  of  grading  any  portion  of  a  street  not  In  front  of  such  land, 
he  cannot  be  asseesed  the  cost  of  paring  the  street  at  the  side  of  his  lot ; 
Us  deed  not  conveying  to  the  c»ter  of  the  street,  but  only  to  its  exterior 
line. 

[Ed.  Note — For  othw  cases,  see  Municipal  CorporationB,  Gent.  Dig.  I 
1118;  Dec.  Dig.  |  470.«] 

Submission  of  controversy  on  an  agreed  statement  of  facts,  pursuant 
to  Code  Civ.  Proc.  §  1279,  between  Daniel  O'Leary,  Jr.,  as  plaintiff, 
and  the  city  of  Glens  Falls,  as  defendant.   Judgment  for  plaintilf. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELUXX5, 
COCHRANE,  and  SEWELL,  JJ. 

Edward  R.  Saflford,  for  plaintiff. 
J.  H.  Barker,  for  defendant. 

SEWELL,  J.  The  village  of  Glens  Palls  in  the  year  1907  caused 
one  of  its  streets,  known  as  Grove  avenue,  to  be  graded  and  paved, 
partly  at  the  expense  of  the  village  and  partly  at  the  expense  of  the 
owners  of  adjoining  lands.  One-half  was  paid  by  a  general  tax  upon 
the  village,  and  one-half  by  special  assessment  upon  the  lands  adjoin- 
ing the  street.  The  special  assessment  was  made  under  the  provision 
of  section  166  of  chapter  414,  p.  428,  of  the  Laws  of  1897,  entitled  "An 
act  in  relatim  to  villages,  constituting  chapter  twenbr-one  of  the  Gen- 
eral Laws,"  as  amended  by  chapter  44,  p.  61,  of  the  Laws  of  1907. 
This  section  provided,  among  other  things,  that: 

"No  landowners  Shall  be  required  to  grade,  flag,  curb,  or  pave  or  bear  the 
opense  of  so  doing  any  portion  of  the  street  not  is  front  ol  such  land,  nor 
b^ond  the  center  of  the  street" 

At  the  time  the  street  was  graded  and  paved,  the  plaintiff  was  the 
owner  of  a  lot  bounded  and  described  as  follows: 

•For  otbar  caaM      uins  tople  &  I  huubu  Itk  D«c  *  Am.  Dlsa.  U07  to  d«U,  A  Rtp'r  ZbA«m 
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"Commeactng  at  the  norOieasteriy  corner  of  Grove  araiue  and  Davis  street, 
and  mnnlng  thence  north  sixty-four  degrees  and  f orty-flve  mlnates  east,  along 
the  north  line  of  Grove  avenue,  fifty-five  feet ;  thence  north  twenty-seven  de- 
grees west,  <Hie  hundred  and  seventy  feet ;  thence  south  sixty-four  degrees  and 
fprty-flve  minutes  west,  flfty-flve  feet,  to  Davla  street;  thence  south  twenty- 
seven  degrees  east,  one  hundred  and  seventy  feet,  alcmg  the  easterly  line  of 
Davis  street,  to  the  place  of  beginning." 

The  board  of  trustees  assessed  the  plaintiff  $185.2S^  of  which  $112.- 
61  was  one-half  the  expense  of  grading  and  pavii^  in  front  of  the  55 
feet,  and  $72.64  was  one-half  the  expense  of  grading  and  paving  in 
front  of  the  easterly  half  of  Davis  street.  The  plaintiff  contends  that 
the  board  of  trustees  had  no  jurisdiction  or  authority  to  assess  him  for 
grading  or  paving  in  front  of  the  easterly  half  of  Davis  street,  and 
that  the  $72.64  so  assessed  is  illegal  and  should  be  vacated.  The  de- 
fendant demands  judgment  that  the  assessment  be  adjudged  valid 
and  a  lien  upon  the  plaintiff's  lands. 

A  determination  of  the  question  presented  involves  the  obstruction 
to  be  given  to  the  plaintiff's  deed.  The  presumption  is  that  a  convey- 
ance of  land  bounded  by  an  existing  street  carries  tfie  fee  to  the  center, 
because  a  narrow  strip,  such  as  half  of  a  street,  is  much  more  valuable 
to  the  grantee  than  to  the  grantor,  and  the  parties  are  supposed  to 
have  dealt  with  the  property  as  to  bring  out  its  greatest  value.  Bis- 
sell  V.  N.  Y.  C.  R.  Co.,  23  N.  Y.  61;  Story  v.  N,  Y.  El.  R.  Co.,  90  N. 
Y.  122, 43  Am.  Rep.  146.  But  such  presumption  can  be  rebutted  by  the 
use  of  such  words  as  necessarily  exclude  the  street  from  the  descrip- 
tion of  the  premises  conveyed,  as  where  the  property  is  bounded  by 
an  exterior  line  of  a  street,  or  the  description  a)mmences  at  a  point 
in  an  exterior  line  and  thence  runs  along  the  line  or  side  of  the  street. 
Van  Winkle  v.  Van  Winkle,  184  N.  Y.  193,  77  N.  E.  33. 

It  will  be  observed  that  there  is  nothing  in  the  deed  in  question 
which  denotes  any  intention  to  buy  or  sell  any  land  not  expressly  in- 
cluded within  the  courses  and  distances  therein  given,  and  it  is  un- 
disputed that  those  limits  do  not  include  any  part  of  the  streets.  The 
plaintiff's  lot  is  not  botmded  by,  upon,  or  along  Davis  street.  It  does 
not  run  to  that  street  The  street  is  not  made  a  monument,  or  mere 
mathematical  line,  so  as  to  carry  the  grant  to  the  center.  It  will  be 
observed  that  the  commencing  point  is  necessarily  at  the  intersection 
of  the  northerly  line  of  Grove  avenue  and  the  easterly  line  of  Davis 
street.  That  is  the  only  visible  northeasterly  corner,  and  that  it  is  the 
comer  intended  is  apparent  from  the  fact  that  it  is  the  one  from  which 
the  boundary  upon  the  southerly  side  and  the  boundary  upon  the 
easterly  side  extends.  A  corner  of  a  lot  or  tract  of  land  is  a  bare 
point,  from  which  two  sides  of  the  land  conveyed  extend.  Walsh's 
Lessee  v.  Ringer,  2  Ohio,  327,  15  Am.  Dec.  555. 

The  case  is,  therefore,  not  within  the  authorities  which  require  a 
presumption  that  the  plaintiff's  grantor  intended  to  convey  to  the 
center  of  the  streets,  and  our  conclusion  is  that  the  plaintiff  did  not 
own  any  land  in  west  of  the  easterly  line  of  Davis  street.  Such  be- 
ing the  case,  the  plaintiff  was  not  required  to  bear  any  part  of  the  ex' 
pense  of  paving  in  frcmt  of  that  street 

The  assessment  is  illegal,  and  should  be  vacated  and  canceled.  All 
concur. 
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(Supreme  Court,  App^ata  DlvUbm,  Fonrfb  D^artment  Norember  11,  1906>) 

WirnESSES  (8  817*) — Cbsdibilitt. 

Where  a  witness  knowingly  and  IntraitiiHiaUy  gives  false  evidence.  Ills 
whole  evidence  may  be  dlsr^sarded;  but  his  testimony  cannot  be  disre- 
garded as  a  matter  of  law  simply  because  he  gave  Olflerent  evidence  on 
the  same  matter  on  anothw  houing  before  another  tribunal. 

[Ed.  Note^For  ottaer  cases,  Bee  Wltnesaesb  Cent  Dig.  II  lOBO,  lOSl; 
Dec.  Dig.  1  817.«] 

Williams,  J.,  dissenting. 
Appeal  from  Trial  Term,  Osw^  County. 

Action  by  Richard  J.  Ctdlen  against  the  Battle  Island  Taper  Com- 
pany. From  a  judgment  for  plaintiff,  entered  on  the  verdict  of  a 
jury,  defendant  appeals.  Reversed,  and  new  trial  ordered. 

The  action  was  commenced  on  the  20th  day  of  June,  1904,  to  recover,  as  ap- 
pears by  the  complaint,  the  value  of  the  use  of  certain  plane  and  ^>eclflcations 
alleged  to  have  bera  loaned  by  the  plaintiff  to  the  defendant,  at  its  request, 
to  be  used,  and  which  it  is  ctohned  were  used,  iu  the  construction  of  a  sulidilte 
mill  erected  by  it  In  the  dty  of  Fulton.  N.  Y.  The  action,  however,  was  tried 
upon  the  theory  that  the  defendant,  througb  Its  president,  entered  into  an  oral 
agreement  with  the  plalntlfT  by  which  It  agreed  to  pay  for  the  use  of  the  plans 
and  specifications  furnished  by  the  plainticr  the  sum  of  $15,000  In  stock  of  the 
defendant,  and  agreed  that  such  stock  should  be  as  good  as  gold.  The  court 
charged  the  Jury,  In  substance,  that  unless  the  oral  contract  was  made  the 
plaintiff  could  not  recover ;  but  the  jury  found  that  such  agreement  was  made, 
and  that  the  plaintiCr  was  «ititled  to  recover  $15,000,  the  amount  demanded 
In  the  complaint.  All  question  as  to  quantum  mmdt  as  a  ba^  of  recovery 
was  diminated  from  the  consideration  of  the  Jury.  The  action  has  be«i  twice 
tried.  On  the  first  trial  the  Jury  disagreed.  On  the  sectmd  trial,  which  la  tlie 
subject  of  the  review,  the  Jury  rendered  a  verdict  of  $15,000  in  idalntUTs  fa- 
vor, and  upon  it  the  Judgment  appealed  from  was  entered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Irving  G.  Hubbs,  for  appellant. 
Elon  R.  Brown,  for  respondent. 

McLENNAN,  P.  J.  In  July,  1901,  Thomas  Hunter,  H.  Lester 
Paddock,  James  C.  Hunter,  George  C.  Webb,  and  Carrie  E-  Wells,  de- 
termined to  erect  a  sulphite  pulp  mill  at  Fultcm,  N.  Y.,  and  such  per- 
sons were  incorporated  for  such  purpose.  It  appears  that  immediately 
before  or  after  such  incorporation  some  or  one  of  them  wrote  to  the 
plaintiff,  looking  to  his  employment  as  manager  of  the  sulphite  mill 
about  to  be  erected,  and  that  as  a  result  of  such  neg^iati(Mis  plaintiff 
was  employed,  as  appears  by  the  written  correspondence,  at  a  salary  of 
$4,000  per  year  for  three  years,  commencing  September  1,  1901, 
After  such  agreement  of  hiring,  which  was  with  the  full  knowledge  of 
all  the  parties  interested  in  the  corporation,  it  is  insisted  by  the  plain- 
tiff that  he  entered  into  an  oral  agreement  with  the  dcKndant,  the 
defendant  being  represented  by  its  president,  Mr.  Hunter,  to  the  ef- 
fect that  he  (the  plaintiff)  should  receive  $15,000  for  plans  and 
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Specifications  which  he  was  to  furnish  to  the  defendant.  The  plain- 
tiff testified  that  such  was  the  oral  contract,  which,  as  we  have  seen, 
was  made  the  basis  of  the  plaintiff's  recovery  in  this  case.  The 
defendant's  president,  and  all  the  other  witnesses  called  by  it,  declared 
most  positively  that  no  such  oral  agreement  or  contract  was  made. 
The  evidence  on  the  part  of  the  plaintiff  and  the  witnesses  called  by 
him  tending  to  establish  his  cause  of  action  and  the  evidence  of 
Hunter  and  witnesses  called  by  the  defendant,  in  contradiction  to  the 
witnesses  called  by  the  plaintiff,  made  a  distinct  question  of  fact, 
which  must  be  passed  upon  by  thU  rourt. 

In  this  case  it  seems  to  us  that  such  question  of  fact,  considering 
all  the  circumstances,  ought  to  be  passed  upon  in  strict  accordance 
with  the  rules  of  law  as.  to  the  rejection  and  reception  of  evidence, 
and  also  as  to  the  propositions  charged  by  the  learned  trial  court.  It 
seems  to  us  that  the  question  as  to  whether  or  not  an  oral  agreement 
was  entered  into  which  involved  the  payment  by  the  defendant  of 
$15,000  was  a  question  of  fact,  which  could  only  be  determined  bv 
the  most  careful  scrutiny  of  the  evidence  offered  for  and  against  such 
contention. 

It  appears  that  upon  the  former  trial  of  this  action  one  of  the  wit- 
nesses, or  certain  of  them,  stated  facts  different  than  detailed  by  him 
or  them  upon  this  trial.  The  learned  counsel  for  the  plaintiff  then  ask- 
ed the  court  to  charge  that  if  such  was  the  fact,  to  wit,  that  the  wit- 
nesses for  the  defendant  had  stated  under  oath  the  facts  different 
upon  the  last  trial  than  upon  the  previous  trial,  the  jury  were  justified 
in  considering  that  the  whole  evidence  offered  by  such  witnesses  was 
unworthy  of  credence  or  belief,  and  an  exception  was  duly  taken  to 
such  charge  of  the  court.  We  think  that  the  learned  trial  court  was 
in  error  in  making  the  chaise  referred  to.  It  is  not  the  law,  as  we 
think,  that  the  evidence  of  a  witness  who  may  state  certain  facts  per- 
tinent to  the  issue  involved  may,  as  matter  of  law,  be  disbelieved  be- 
cause he  has  stated  those  facts  otherwise  upon  a  previous  trial.  The 
law  is  that,  if  a  witness  knowingly  states  a  material  fact  incorrectly, 
his  whole  evidence  may  be  disregarded.  We  think  it  has  never  been 
held  that  as  matter  of  law  the  evidence  of  a  witness  may  be  disregard- 
ed simply  because  of  the  fact  that  he  has  given  different  evidence 
upon  another  hearing  and  before  another  tribunal.  We  think  that 
the  learned  trial  court  committed  error  in  charging  in  this  respect  as 
plaintiff's  counsel  requested.   The  court  ssud: 

**WeU,  tf  a  witness  swore  falsely  upon  any  of  the  main  Issues  in  this  case, 
^tj  [the  Juzy]  would  have  a  right  to  disregard  all  of  his  testimony." 

And  then  plaintiff's  counsel  continued : 

**I  ask  the  court.  In  that  same  line,  that  not  only  tf  he  swore  folsdy,  but 
if  a  witness  CMitradlcted  himself,  upou  one  of  the  main  Issues  In  the  case,  and 
testlQed  here  one  way  and  at  the  otlier  time  another  way,  that  the  jury  could 
take  that  Into  consideration  as  affecting  his  credibility,  and  refuse  to  receive 
his  evidence  or  give  it  any  weight.  The  mere  fact  of  the  contradiction,  a  man 
swears  one  time  one  way  and  one  time  another  way,  Is  such  a  matter  that  a 
Jury  has  a  right  to  consider  upon  the  question  of  affecting  the  credibility  of 
a  witness ;  and  If  they  consider  that  he  did,  then  they  can  disregard  his  en- 
tire evidence,  his  credibility  having  beeti  affected." 
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rhe  court  chained  as  requested,  and  an  exception  was  taken.  We 
do  not  understand  such  to  be  the  law.  We  think  that  the  jury  had  a 

right  to  take  into  consideration  any  discrepancy  as  to  the  testimony 
of  a  witness  given  by  him  upon  the  trial  in  question  and  a  former  trial 
in  another  judicial  inquiry;  that  such  discrepancy  does  not  entitle  the 
jury  to  eliminate  the  evidence  of  such  witness,  unless  they  find  that 
the  evidence  contradictory  of  such  statement  was  knowingly  false  and 
untrue.  In  the  case  at  bar  there  was  a  very  close  question  of  fact 
presented.  It  is  hardly  necessary  to  point  out  the  p(^itive  evidence  of 
the  respective  witnesses,  and  espedally  the  circumstances  which  should 
be  potential  in  determining  the  issue  of  fact  presented  by  this  Appeal. 
The  question,  it  seems  to  us,  is  so  close  that  the  appellant  has  a  right 
to  insist  that  the  charge  of  the  court,  which  we  think  must  be  conced- 
edly  erroneous,  was  prejudicial  to  the  defendant  and  entitles  it  to  a 
new  trial. 

The  substance  of  the  charge  as  made  is  to  the  effect  that,  H  a  wit- 
ness makes  a  statement  under  oath  upon  a  trial  which  is  contrary  to  or 
in  conflict  with  a  statement  made  by  him  upon  a  previous  trial,  the 
jury  from  that  fact  alone  have  a  right  to  refuse  to  consider  the  evi- 
dence of  such  witness  given  upon  such  last  trial.  We  do  not  under- 
stand such  to  be  the  law,  but  that  there  must  be  added  the  considera- 
tion that  such  witness  knowingly  and  intentionally  gave  false  evidence 
upon  such  first  trial.  We  therefore  conclude  that  the  ruling  of  the 
trial  court  was  erroneous,  and  that  because  of  such  ruling  in  this  case 
the  judgment  and  order  appealed  from  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event.  All  concur,  except  WILUAMS,  J., 
who  dissents. 


(Supreme  Court,  Appellate  DiviBton,  Tbird  Department   November  11,  1908-) 

1.  MURIOIFAI,  COBPOBATIONS  (|  590*) — POLICE  POWEB— OaDINAHOES— EmCT. 

An  ordinance  prohibiting  tbe  sale  or  offering  for  sale  of  domestic  fowls 
wbich  shall  have  been  In  cold  storage  prior  to  the  removal  therefrom  of 
tbe  entrails,  etc.,  adopted  by  the  city  of  Schenectady  as  authorized  by  Its 
charter  (Laws  1903,  p.  747,  c.  371.  i  3tj),  authorizing  the  council  to  enact 
ordinances  for  the  government  of  the  city,  for  the  preserratloo  of  good 
order,  peace,  and  boalth,  has  tbe  force  of  law,  and  Is  as  obligatory  as  if 
enacted  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Municipal  Oorpcmittoiui,  Ceat  Dls.  | 
1309;  Dec  Dig.  §  590.*] 

2.  Municipal  Cokpobations  (J  600*) — Obdinances— Validity— Police  Poweb. 

An  ordinance  of  a  city  prohibiting  the  sale  or  ottering  for  sale  of  stale 
meat,  and  prohibiting  the  sale  or  offering  for  sale  of  dmnestlc  Aiwls  wblcli 
have  been  In  cold  storage  prior  to  the  removal  of  the  entrails,  is  a  valid 
exercise  of  the  police  power,  enacted  to  promote  the  public  health  of  the 
community,  and  merMy  regnlates  the  use  of  pr(^)erty,  without  dotroy- 
ing  It 

[Ed.  Note.— For  other  cases,  see  Municipal  CorporBtions,  Cent  Dig.  1 

1332 ;   Dec.  Dig.  §  600.«] 
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S.  Municipal  Cobpobatxons  (S  625*}— Obdinancbs— CowsTSucnoif. 

A  munlctpal  ordlDaoce  prohlbltlag  the  sale  or  oCferlng  for  sale  of  any 
domestic  fowls  which  hare  been  in  cold  storage  prior  to  the  r^oval  of 
the  entrails  is  not  unreascHiable,  in  that  It  applies  to  fowl  recratly  killed 
and  in  wholesmne  condttlmt,  Instead  of  making  the  prohibition  begin  at 
the  point  when  the  fowl  cease  to  be  wholesome.  The  ordinance  merely 
transfers  from  the  buyer  to  t!be  sdler  the  duty  of  performing  that  which 
one  or  the  other  must  perform. 

[Ed..  Note. — For  other  cases,  see  Municipal  Corporatiras,  Dec.  Dig.  i 

625."] 

Appeal  from  Schenectady  County  Court. 

Charles  Reicherter  was  convicted  of  violating  an  ordinance  of  the 
city  of  Schenectady,  and  from  a  judgment  of  the  County  Court,  af- 
firming the  conviction,  he  appeals.  Affirmed. 

The  city  ordinance  for  Tiolatlng  which  defaidant  has  been  convicted  is  as 
follows: 

"No  person  shall  sell  or  expose  for  sale  any  unwholeBome,  stale,  emaciated, 
blown,  tainted,  putrid  or  measly  meat,  flah,  clams,  oysters,  or  other  provisions, 
or  veal  known  as  bob  veal,  or  sell  or  expose  for  sale  the  carcass  or  flesh  of 
any  calf  unless  such  calf  shall  have  been,  at  the  time  it  was  killed,  at  least 
four  weeks  old,  or  sell  or  offer  for  sale,  or  have  In  hla  possession  for  the  pur- 
pose of  sale,  wltiiin  this  city,  any  dead  domestic  fowl,  tiukey,  goose,  duck,  rab- 
bit or  game  with  the  entrails  or  crop  or  any  part  thereof  therdn,  or  who  shall 
sell,  or  offer  for  sale,  any  audi  domestic  fowl,  tui^c^,  goose,  duck,  rabbit  or 
game,  which  Aall  have  been  In  cold  storage  prior  to  the  removal  therefrom 
of  the  entrails  or  crop,  or  any  [wrt  thereof ;  and  any  person  offending  against 
the  provisions  of  this  section  sliall  t>e  punished  by  a  fine  of  twenty-flve  dol- 
lars and  stand  committed  until  such  fine  be  paid,  not  exceeding  twenty-flve 
days." 

Defendant  conducts  a  meat  market  In  Schenectady,  and  hla  offense  ctmsist- 
ed  in  having  in  bis  poesesslon  for  the  purpose  of  sale  eev&eaX  dead  fowla  con- 
taining the  oitraQs  and  crops.  Tlieee  fowls  had  been  dead  four  w  five  hours 
and  were  In  a  wholesome  condition. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KEIXOGG, 
COCHRANE,  and  SEWELL,  JJ. 
Miles  R.  Frisbie,  for  appellant. 
Del.  B.  Salmon,  Asst.  Corp.  Counsel,  for  the  People. 

COCHRANE,  J.  The  ordinance  in  question  was  enacted  pursuant 
to  section  36  of  the  charter  of  the  city  of  Schenectady  (Laws  1903,  p. 
747,  c.  371),  whidi  authorizes  the  common  coundl  of  the  city  to 
enact  ordinances — 

"for  the  government  ot  the  city  and  the  management  of  Its  bi^ess,  for  the 
preservation  of  good  order,  peace  and  health,  for  the  safety  and  welfare  of  its 
inhabitants,  and  the  protection  and  secnri^  of  th^r  pn^r^." 

This  ordinance,  having  been  passed  in  pursuance  of  legfislative  au- 
thority, has  the  force  of  law,  and  is  as  obligatory  as  if  it  were  an 
act  of  the  Legislature.  City  of  Buffalo  v.  New  York,  Lake  Erie  & 
Western  Railroad  Company,  152  N.  Y.  276,  46  N.  E.  496 ;  City  of 
Rochester  v.  "West,  164  N.  Y.  510,  58  N.  E.  673,  53  L.  R.  A.  548,  79 
Am.  St.  Rep.  659.  The  ordinance  is  a  valid  exercise  of  police  power, 
evidently  intended  to  promote  the  public  health  and  welfare  of  the 
community. 
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It  is  claimed  that  the  prohibition  against  possession  for  the  pur- 
pose of  sale  should  begin  at  the  point  when  the  article  ceases  to  be 
wholesome,  and  that  the  question  of  wholesomeness  or  unwholesome* 
ness  should  be  made  the  test  of  liability,  rather  than  the  mere  fact  of 
possession  irrespective  of  that  question.  Manifestly  it  would  be  quite 
difficult,  if  not  impossible,  to  fix  the  line  of  demarcation  between  whole- 
someness and  unwholesomeness  in  a  matter  of  this  kind.  The  more 
appropriate  test  is  the  reasonableness  or  unreasonableness  of  the  ordi- 
nance, having  in  view  the  object  sought  to  be  attained  and  the  incon- 
venience or  detriment  to  the  dealer  against  whom  the  prohibition  ex- 
ists. The  end  sought  by  the  ordinance  is  highly  commendable,  hav- 
ing in  view  the  health  and  sanitary  welfare  of  the  ccHnmunity.  It  im- 
posed on  the  defendant  no  unreasonable  or  oppressive  duty.  It  is  in 
no  sense  destructive  of  property,  but  merely  regulates  its  use.  It 
simply  transfers  from  the  buyer  to  the  seller  the  duty  of  performing 
that  which  one  or  the  other  must  perform,  without  placing  any  lim- 
itations on  the  seller  as  to  his  right  to  charge  an  increased  price  for 
the  performance  of  such  duty.  In  People  v.  Van  Fradenburgh,  81 
App.  Div.  259,  80  N.  Y.  Supp.  834,  the  order  of  the  board  of  health 
which  was  condemned  prohibited  the  defendant  from  bringing  into 
the  municipality  a  wholesome  substance  and  using  it  for  a  lawful 
purpose  before  it  became  tmwholesome,  and  which  had  in  it  "no 
element  of  threatened  danger  to  the  pubUc  health  or  comfort."  Inas- 
much as  there  was  no  menace  to  the  health  of  the  community,  it  was 
held  that  the  board  of  health  was  without  power  to  make  the  order. 
It  may  also  be  said  that,  while  there  was  on  the  one  hand  no  element 
of  threatened  danger  to  the  public,  on  the  other  hand  the  order  of  the 
board  of  health  constituted  a  serious  and  unreasonable  interference 
with  the  defendant's  business.  There  was  no  reasonable  relation  be- 
tween the  benefit  sought  to  be  conferred  on  the  puUic  and  the  injury 
inflicted  on  the  defendant  That  case  has  no  applicati<m  to  ^cts 
here  presented. 

The  judgment  of  conviction  should  be  affirmed.   All  concur. 


MUNRO  et  al.  r.  STBACUSH;  L.  S.  &  N.  B.  CO. 
(Supreme  Court,  Appellate  DlTtalon,  Fourth  Department  November  U,  190&) 

1.  COTENAnrS  (I  SS*)— COTENARTB  RnNNXNa  WITH  THE  liAND— CONTBACnS. 

Where  a  contract  by  Its  terms  recites  what  corenants  shall  run  with 
the  lai^  all  other  corensnts  must  be  cfuistmed  as  not  nmulng  with  the 
land. 

[Ed.  Mote.— For  othw  cases,  see  Oovenants,  Dea  Dig.  <  58.*] 

2.  GoTKRAiiTs  (I  ei*)-<:!ovEnAirrs  Rumrnfo  with  to  LAicD-Goinuors. 

A  coDTeyance  to  a  railroad  company  of  a  rigbt  of  way  was  mode  In  con- 
sideration of  Its  agreement  among  other  things,  to  issue  passes  to  the 
grantor  and  his  tenant  The  agreement  provided  that  the  cOTOiants 
should  be  considered  as  conditions  precedent,  and  aa  covenaats  running 
with  the  land,  bo  far  as  they  related  to  the  erection  and  maintenance  of 
fmces,  gates^  and  cattle  passes.  Held,  that  the  pass  privilege  was  a 
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■onal  coreuiDt,  and  ceaaed  to  be  effectlTe  when  the  original  grantee  ceas- 
ed to  own  and  operate  the  railroad. 

[Ed.  Nota— For  otter  caaem,  see  Oorenaats,  Cent  Dig.  H  68;  Dec. 
Dig.  I  61.*] 

8.  CoTKNANTO  (I  53*)— ••Covenants  Rukninq  with  the  IjAnd." 

A  covenant,  to  ran  with  the  land,  mnst  be  In  respect  to  the  thing  grant- 
ed, and  the  act  covenanted  must  concern  the  land  or  estate  conveyed; 
a  "covenant  ruhning  with  the  land"  being  annexed  to  the  fre^old  and 
enhancing  Its  value  or  benefiting  it  In  some  way. 

[Ed.  Note.— For  other  cases,  see  Covenants,  Omt  Dig.  i  52;  Dea  Dig. 
I  63.* 

Tar  other  definitions,  see  Words  and  ^rases^  tcH.  2,  pp.  169S-1703.] 

4.  Covenants  (8  68*)— Covenants  Running  with  the  Land— Conteacts. 

A  covenant  by  a  railway  company,  acquiring  a  right  of  way,  to  build 
and  maintain  fences  and  cattle  passes,  Is  attadied  to  the  land,  and  adds 
to  its  enjoyment,  and  is  a  covenant  running  with  the  land ;  but  a  cove- 
nant to  grant  a  pass  to  the  grantor  and  his  tenant  does  not  toudi  or  con- 
cern the  land,  and  Is  a  personal  covenant. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  |  68;  Dec;  Dig. 

5.  RAILBOADS  <|  194*)— rOBSCI.08tTBE  SaUB— RlOHTS  AND  LlABILITIKS  OV  PUB- 

OHABBB. 

A  railway  company,  [mrchaslng  at  a  foreclosure  sale  the  property  of 
another  company,  which  had  covenanted  to  maintain  cattle  passes,  most 
perform  the  covenant;  bat  It  Is  not  chargeable  with  the  payment  of  the 
debts  of  the  latter  company,  nor  Is  It  obliged  to  assume  Its  personal  ob- 
ligations. 

[Ed.  Not&— For  oOier  etmm,  see  BaUroads,  Gent  Dig.  1  esi;  Dec.  Dig. 

6.  Rahaoads  {|  104*)— Foreolobubb  Bale— Rights  and  liCABruTiES  or  Pns- 

0HA8EB. 

Where  a  Judgment  permitted  the  purchaser  at  the  foreclosure  sale  of 
railroad  property  to  disavow  within  a  certain  time  any  contract  or  rights 
thereunder  recited  therein  as  a  part  of  the  properly  to  be  sold  pursuant 
thereto,  but  did  not  recite  the  rl^t  of  a  grantor  of  a  right  of  way  to  rail- 
road passes,  the  purchaser  was  not  bound  to  carry  ont  the  pass  covenant : 
the  permission  to  disavow  not  rdadng  to  a  personal  privilege. 

[Ed.  Note.— For  ottier  cases^  see  Railroad  Dec.  Dig-  f 

Appeal  from  Special  Term,  Onondago  County. 

Action  by  Isaac  H.  Munro  and  another,  individually  and  as  ex- 
eqitors  of  David  A.  Munro,  deceased,  against  the  Syracuse,  Lake 
Shore  &  Northern  Railroad  Company.  From  a  judgment  dismissing 
the  complaint  on  the  merits  after  trial,  plaintiffs  appeal.  Affirmed. 

Argued,  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Donald  F.  McLennan,  for  appellants. 
William  Nottingham,  for  respondent. 

SPRING,  J.  In  May,  1899,  the  appellants,  as  executors,  acting 
within  the  scope  of  their  authority,  entered  into  a  written  agreement 
with  the  Syracuse,  Lakeside  &  BaldwinsvUIe  Railroad  Company, 
a  domestic  street  surface  railway  corporation,  whereby  they  granted 
a  right  of  way  across  the  farm  of  their  testator.  In  consideration  of 
the  grant  the  railway  company  agreed  to  perform  certain  obligations 

•For  other  oum  mo  ume  toptc  ft  I  mniBBB  In  Dec.  te  Am.  Diss.  U07  to  d«t«,  A  Rqp'r  Indezee 
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which  are  unimportant  in  this  case,  and  further  agreed  to  issue  an- 
nually to  the  parties  of  the  first  part  during  their  several  lives  a  pass 
over  its  railway,  and  also  another  annual  pass  to  the  tenant  on  the 
said  farm,  to  be  cwitinued  during  the  ownership  of  the  plaintiffs.  The 
agreement  also  provided  that,  if  the  railroad  company  should  "fail  to 
keep  and  perform  the  additions"  expressed  therein,  "the  rights  and 
privil^s  hereby  conferred  shall  revert  to  the  parties  of  the  first  part, 
their  sucassors,  heirs,  and  assigns."  The  grantee  constructed  its  rail- 
way, and  performed  its  undertakings,  and  furnished  the  passes,  while 
it  operated  said  railway.  In  September,  1905,  the  defend^t,  a  railway 
corporation,  acquired  title  to  the  railroad  and  franchises  and  rights 
of  said  original  grantee  by  purchase  at  a  mortgage  foreclosure  sale, 
and  has  since  been  operating  the  said  railway,  and  refused  to  honor  the 
passes  held  by  said  plaintiffs  or  their  tenant  on  said  farm. 

This  suit  in  equity  is  for  the  specific  enforcement  of  said  agree- 
ment, by  requiring  tiie  defendant  to  issue  passes  in  accordance  with 
its  terms.  We  think  the  action  cannot  be  maintained.  The  parties 
themselves  distinctly  enumerate  what  covenants  should  run  with  the 
land.   The  contract  contains  this  provision: 

*'It  Is  agreed  that  flie  covenantB  and  condltloDs  abore  exprened  dull  be 
considered  as  conditloDB  precedent  to  tbe  enjoyment  of  tlie  grant  herein  made, 
and  as  covenants  nmninK  with  the  lands,  so  far  as  they  relate  to  the  erec- 
tion and  maintenance  of  the  fences^  gatea,  cattle  passes,  and  crom<mn  here- 
in mmtloned." 

The  granting  of  passes,  it  will  be  observed,  is  excluded  from  the 
list  Even  if  the  parties  could  change  by  agreement  a  distinctively  per- 
sonal covenant  to  one  charged  upon  the  land,  and  hence  binding  upon 
subsequent  grantees,  which  I  veiV  much  doubt  (Wilmurt  v.  McGrane, 
16  App.  Div.  412,  417,  45  N.  Y.  Supp.  32),  j'et,  the  contract  by  its 
terms  having  recited  what  are  to  be  deemed  covenants  running  with 
the  land,  all  others  must  be  barred  (Baker  v.  Ludlow,  2  Johns.  Cais. 
289;  O'Neil  v.  Van  Tassel,  137  N.  Y.  297,  33  N.  E.  314).  The  pass 
privilege  was  a  personal  covenant,  and  ceased  to  be  effective  when 
the  original  grantee  ceased  to  own  and  operate  the  railroad.  Has- 
brouck  V.  New  Paltz,  Highland  &  Pough.  Tr.  Co.,  98  App.  Div.  663, 
90  N.  Y.  Supp.  977 ;  People  v.  R.  W.  &  O.  R.  R.  Co.,  103  N.  Y.  95, 
106,  8  N.  E.  369;  Dickey  v.  K,  C.  &  I.  R.  T.  R.  R.  Co.,  122  Mo.  223, 
26  S.  W.  685. 

A  covenant,  in  order  to  run  with  the  land,  "must  respect  the  thing 
granted  or  demised,  and  the  act  covenanted  to  be  done  or  omitted  must 
concern  the  land  or  estate  conveyed."  11  Cyc.  p.  1080;  Dolph  v. 
White,  12  N.  Y.  296,  301.  A  covenant  of  this  kind  is  annexed  to 
the  freehold,  enhancing  its  value  or  benefiting  it  in  some  way.  The 
covenant  to  build  and  maintain  the  cattle  pass  is  attached  to  the  land 
and  adds  to  its  enjoyment,  and  its  maintenance  will  continue  to  add 
to  the  convenience  and  value  of  the  farm  as  long  as  the  railroad  is 
operated.  The  incidental  privilege  of  riding  free  on  the  cars  passing 
over  the  road  does  not  "touch  or  concern  the  land."  The  covenants 
attached  to  the  right  of  way,  such  as  the  maintenance  of  the  cattle 
passes,  must  be  performed  by  the  defendant.  It  did  not  by  purchase 
at  the  foreclosure  sale  become  chargeable  with  the  payment  of  the 


Sup.  Ct.) 


IN  KE  RUBENS'  WILL. 


941 


debts  of  the  mortgagor  or  obliged  to  assume  its  personal  obligations. 
Hoard  v.  C.  &  O.  Ry.  Co.,  133  tj.  S.  322,  8  Sup.  Ct.  74,  31  L.  Ed.  130. 

It  is  claimed  that  by  the  terms  of  the  judmient  the  defendant  be- 
came liable  to  carry  out  the  pass  covenant.  The  judgment  permitted 
the  purchaser  on  the  foreclosure  sale,  within  10  days  after  the  prem- 
ises were  struck  oflF,  to  disavow  "any  contract  or  lease,  or  the  rights 
thereunder,  which  are  recited  herein  as  a  part  of  the  property  to  be 
sold  under  and  pursuant  to  this  judgment."  The  immunity  of  the 
plaintiffs  and  their  tenant  from  paying  fare  was  not  "a  part  of  the 
property  to  be  sold"  and  was  not  recited  in  the  judgment.  The  per- 
mission to  disavow  did  not  relate  to  a  personal  privilege,  like  that 
claimed  by  the  plaintiffs.  Evidently  something  more  substantial  and 
of  which  the  purchaser  would  have  record  notice  was  referred  to. 

We  are  not  holding  that  the  plaintiffs  are  remediless;  only  that 
the  present  action  cannot  be  maintained.  Hie  judgment  should  be  af- 
firmed, willi  costs. 

Judgment  affirmed,  with  costs.  All  concur,  except  McLENNAN, 
P.  J.,  not  voting. 


(Supreme  Court,  Appellate  Division,  First  D^artment  November  13,  1808.) 

1.  Wiixs  ({  239*)— Pbobatb— Statutes. 

Under  Code  Civ.  Proc.  |  2611,  providing  that  a  wlU  executed  as  pre- 
scribed by  the  laws  of  the  state,  etc.,  may  be  proved,  a  will  executed  as 
required  by  the  laws  of  the  state  by  a  testator  domiciled  In  France,  dis- 
posing of  p^wonalty  within  the  state.  Is  admissible  to  probate  as  a  will  of 
personal  property ;  section  2694  providing  that  the  validity  of  a  testameu- 
tary  dlsiMsitlon  of  property  situated  within  the  state,  "except  where  spe- 
cial provision  is  otherwise  made,"  Is  regulated  by  the  law  of  the  country 
of  which  decedent  was  a  resident,  etc..  leaving  section  2611  in  eltect  as  the 
only  provision  determining  what  wills  may  be  proved. 

[IQd.  Note.— For  other  eases,  see  Willa,  Cent  Dig.  |  570;  Dec.  Dig.  I 
239.*] 

2.  Wills  (|  240*)— Pbobatb—Statutts. 

Code  Civ.  Proc.  fi  2611,  providing  that  a  will  of  real  or  personal  prop- 
erty  executed  as  prescribed  by  the  laws  of  the  state,  or  a  will  of  per- 
sonalty executed  without  the  state  and  within  the  United  States  or  des- 
ignated foreign  countries  as  prescribed  by  the  law  of  the  place  where 
executed,  or  a  will  of  personalty  executed  by  a  nonresident  according  to 
the  laws  of  his  residence,  may  be  proved,  authorizes  the  court  to  admit 
to  probate  a  will  executed  according  to  the  laws  of  New  York,  and  a  will 
made  in  any  sister  state  or  specified  foreign  countries,  If  executed  accord- 
ing to  their  laws,  and  a  will  of  a  nonresldeat  executed  according  to  the 
laws  of  bis  residence. 

[Ed.  Note.— For  oth«r  easea,  see  Wills,  Cent  Dig,  |  671 :  Dec.  Dig* 
I  240.»] 

Patterstm,  F,  J.,  and  ingrataam,  J.,  dtaBenUiig. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  proving  of  the  will  of  Charles  Rubens  (also 
known  as  Samuel  Woog),  deceased,  as  a  will  of  real  and  personal 
property.    From  a  decree  admitting  to  probate  two  instruments  pur- 
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porting  to  be  the  will  and  codicil  of  the  deceased,  Simon  C  Geismai 
and  others  appeal.   Modified  and  affirmed. 

See  117  App.  Div.  623,  102  N.  Y.  Supp.  796. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Edward  P.  Coyne  (Edward  P.  Ward,  on  the  brief),  for  appellants 
Geismar  and  others. 

Arthur  J.  Cohen,  special  guardian,  for  appellants  Bloch  and  others. 

Sheppard  &  Houghton  (J.  woolsey  Sh^>pard,  of  counsel),  for  Maur- 
ice Dreyfus  and  others. 

Coudert  Bros.  (Frederick  R.  Coudert,  of  counsel,  and  De  Los  Mc- 
Curdy,  on  the  brief),  for  respondents. 

CLARKE,  J.  This  is  an  appeal  from  a  decree  of  the  Surr(^te*s 
Court  admitting  to  probate  two  instruments,  executed  in  the  cxty  of 
Paris,  France,  in  accordance  with  the  forms  required  1^  the  laws  of 
the  state  of  New  York  for  the  execution  of  testamentary  instruments, 
as  the  last  will  and  testament  and  codicil  of  Charles  Rubens.  The  dece- 
dent described  himself  in  the  instrument  as  "a  citizen  of  the  United 
States  of  America  now  residing  at  No.  41  Avenue  de  I'Alma,  in  the 
city  of  Paris,  France."  It  is  conceded  that  Mr.  Rubens  died  in  Paris 
and  that  he  had  lived  in  said  city  for  many  years  prior  to  his  death. 
The  learned  surr<^te  declined  to  receive  evidence  offered  on  tiie 
question  of  d(»nicile,  stating: 

"I  will  assume  he  was  domiciled  In  France^  I  will  aasume  It  for  the  par- 
pose  of  my  de(dsloii.  and,  If  I  am  reversed,  tiie  appellate  court  will,  of  coarse, 
■end  it  elthw  to  this  trlbiinal  or  another  fbr  a  retrial  of  that  ISBafc" 

It  is  a>nceded  that  the  decedent  left  personal  property  within  the 
county  and  state  of  New  York.  It  is  conceded  that  the  papers  offered 
for  probate  were  not  executed  in  accordance  with  the  laws  of  the 
Republic  of  France,  so  as  to  permit  their  probate  in  that  country. 
There  was  nothing  to  show,  other  than  the  declaration  in  the  will  con- 
tained, that  the  decedent  was  a  citizen  of  the  United  States.  The 
sharply  defined  question  presented  by  this  record  is  this:  Is  an  instru- 
ment formally  executed  witli  the  forms  and  in  the  manner  required 
by  the  New  York  law  disposing  of  personal  property,  there  being 
personal  property  of  the  decedent  within  the  state,  admissible  to  pro- 
bate as  a  win  of  personal  property,  regardless  of  the  testator's  domi- 
cile? 

Section  2611  of  the  Code  of  Civil  Procedure,  entitled  "What  Wills 
may  be  Proved,"  provides  that: 

"A  will  at  real  or  peraoQal  property,  executed  as  prescribed  by  the  laws  ot 
the  state,  or  a  will  of  personal  property  executed  wiuiout  the  state  and  within 
the  United  States,  the  Dominion  of  Canada  or  the  Kingdom  of  Great  Britain 
and  Ireland,  as  prescribed  by  the  laws  of  the  state  or  country  where  It  Is  w 
was  executed,  or  a  will  of  personal  property,  executed  by  a  poson  not  a  resl- 
Omt  of  the  state,  according  to  the  laws  of  the  testator^  restdenc^  may  be 
proved  as  prescribed  in  this  artide.  •  •  •  " 

This  section  authorized  the  probate  of  the  will  in  question  under  the 
first  classification  therein  contained,  "a  will  of   *   *   *  personal 
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property  executed  as  prescribed  by  the  laws  of  the  state,"  unless  this 
section  is  governed  and  controlled  by  the  provisions  of  section  2694 
of  the  Code  of  Civil  Procedure,  which  provides  as  follows : 

"The  validity  and  effect  of  a  teBtam^tary  dlq)08ltlon  of  real  property, 
■ttoated  within  the  state,  or  of  an  interest  In  real  property  bo  situated,  which 
would  deeceaid  to  tlie  heir  of  an  Intestate,  and  the  manner  In  which  each  prop- 
erty or  such  an  Interest  descenda,  where  it  is  not  disposed  of  by  will,  are  regu- 
lated by  the  laws  of  the  state,  without  r^ard  to  the  residence  of  the  dece- 
dent Except  where  Bpe<dal  provl^on  Is  othwwise  made  by  law,  the  validity 
and  effect  <tf  a  testamentary  diapotition  of  any  other  pn^rty  situated  within 
the  state,  and  the  ownetshlp  and  disposition  of  such  i^operty,  where  It  Is 
not  disposed  by  will,  are  re^olated  by  the  laws  of  the  state  or  country  of 
which  the  decedent  was  a  residrat  at  tiie  time  of  his  death." 

The  appellants  claim  that  the  words  "the  validity  and  eflFect  of  a 
testamentary  dispositicm  *  *  *  are  regulated  by  the  laws  of  the 
state  or  country  of  wliich  the  decedent  was  a  resident  at  the  time  of 
his  death"  control  those  formalities  required  to  prove  the  factum  of 
the  will  as  well  as  the  interpretation  of  its  terms.  If  this  be  so,  the 
elaborate  scheme  governing  the  probate  of  wills  executed  without  the 
state  of  New  York  collected  and  crystallized  in  section  2611  is  abro- 
gated and  destroyed,  and  the  only  test  to  be  applied  to  the  question  of 
whether  a  will  should  be  admitted  to  probate  is:  Was  it  executed  in 
accordance  with  the  laws  of  the  state  or  country  of  which  the  decedent 
was  a  resident  at  the  time  of  his  death  ? 

This  construction  would  make  but  one  rule  applicable  to  all  cases 
and  would  repeal  that  provision  of  section  2611,  which  was  first  en- 
acted by  chapter  118,  p.  93,  of  the  Laws  of  1876,  providing  that  a 
will  of  personal  property  executed  without  the  state,  and  within  the 
United  States,  the  Dominion  of  Canada,  or  the  Kingdom  of  Great 
Britain  and  Ireland,  as  prescribed  by  the  laws  of  the  state  or  country 
where  it  is  or  was  executed,  may  be  proved.  But  the  language  of  that 
act  when  originally  passed  was : 

"Whatever  may  have  been  the  domicile  of  the  person  maktog  the  same,  at 
the  time  of  making  the  same,  or  at  the  time  of  liis  or  her  death,  shall,  as  re- 
gards personal  estate,  be  held  to  be  well  executed  for  the  purpose  of  being 
admitted  to  probate  In  the  state  of  New  Torlc,  if  the  same  be  made  according 
to  the  forms  required  eiih^  by  the  law  of  the  place  where  such  person  was 
domiciled  when  I3ie  will  was  made,  or  by  the  laws  of  ^  state  of  New  Tork." 

So  that  it  is  quite  apparent,  as  it  seems  to  me,  that  if  section  2694 
is  to  be  regarded  as  governing  in  any  way  questions  as  to  the  form 
of  the  execution  of  a  testamentary  document,  the  words  "except  where 
special  provision  is  otherwise  made  by  law"  expressly  limit  its  effect 
and  leave  section  2611  in  full  force  and  effect  as  the  only  provision  of 
the  statute  determining  what  wills  may  be  proved.  That  section  was 
construed  shortly  after  its  passage  by  the  General  Term  of  the  Fourth 
Department  in  the  Matter  of  Seabra,  18  Wkly.  Dig.  428.  in  1884.  The 
probate  of  a  will  was  opposed  on  the  ground  that  at  the  time  of  the 
execution  of  the  will  and  death  of  the  testatrix  she  was  a  citizen  and 
resident  of  and  domiciled  in  Portugal,  and  that  the  will  was  not  ex- 
ecuted in  accordance  with  the  laws  of  that  country.   The  court  said : 

"The  law  has  not  always  been  the  same,  but  now  the  will  of  a  nonresi- 
dent, wllboDt  r^rd  to  the  {dace  ot  its  execution  or  the  place  of  testator's 
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death,  may  be  admitted  to  probate  if  the  same  be  executed  in  pursuance  of 
the  lawi  of  this  state  or  as  prescribed  by  the  laws  of  testator's  residence." 

Surrogate  Rollins  had  the  same  question  before  him  in  1886  in  Mat- 
ter of  McMulkin,  6  Dem.  Sur.  295.  In  that  matter  the  decedent  died 
in  Scotland.  The  paper  was  executed  in  Scotland,  and  the  decedent 
was  there  a  resident  at  the  time  of  its  execution.  Its  execution  was 
fatally  defective  tinder  the  laws  of  that  country.  The  court  said : 

"I  am  asked  by  all  parties  Interested  to  determine  whether  upon  this  state 
of  facts  It  must  necessarily  be  denied  probate,  even  though  It  was  executed 
In  manner  and  form  as  prescribed  by  our  statute  of  wllla  *  *  *  It  is 
argued  with  much  Ingenuity  that  the  first  clause  of  the  section  above  quoted 
[section  2611,  CIt.  Code  Proc.]  was  not  intended  to  cover  the  wills  ot  nonresi- 
dents without  this  state,  and  that,  In  passing  upon  the  sufficiency  of  the  exe- 
cution of  a  will  of  personalty  made  without  this  state  by  a  nonresident,  regard 
should  be  had  solely  to  the  law  of  his  domicile.  *  *  *  I  should  be  greatly 
disposed  to  put  this  interpretation  upon  the  statute  if  Its  language  would 
permit.  But  it  seems  to  me  to  assert  very  squarely  that,  if  a  testamentary 
paper  Is  shown  to  have  been  executed  in  conformity  with  the  laws  of  this 
state,  It  is,  80  far  as  regards  tiie  formalities  of  ezecutlcm,  eitltled  to  probate 
wheresoever  and  by  whomsoever  executed,  whatever  the  nature  of  the  prop- 
erty whose  dlspoBltlon  it  seeks  to  effect,  and  wherever  such  property  may  be 
situated.  *  *  *  There  la  no  inconsistency  betrveen  section  2G11  as  thus 
Intei^preted  and  section  2694.  *  *  *  A  will  may  be  entitled  to  proRate,  al- 
though all  its  dlsposltlms  of  {Hroporty  may  be  discovered  to  be  invalid." 

I  have  found  no  case,  since  the  passage  of  the  provision  under  con- 
sideration, where  a  will  duly  executed  according  to  the  laws  of  this 
state  has  been  denied  probate  upon  the  ground  that  it  has  not  been  ex- 
ecuted according  to  the  laws  of  decedent's  domicile.  Section  2611 
clearly  provides  for  three  classes  of  cases,  and  the  clause  providing 
for  each  of  the  classes  is  divided  from  the  following  clause  by  the 
disjunctive  word  "or."  First,  a  will  is  to  be  admitted  to  probate  if 
executed  as  prescribed  by  the  laws  of  the  state;  second,  or  a  will  of 
personal  property  executed  without  the  state  and  within  the  United 
States,  the  Dominion  of  Canada,  or  the  Kingdom  of  Great  Britain  and 
Ireland,  as  prescribed  by  the  laws  of  the  state  or  country  where  it  is 
or  was  executed ;  third,  or  a  will  of  personal  property  executed  by  a 
person  not  a  resident  of  the  state  according  to  the  laws  of  the  testa- 
tor's residence. 

We  are  dealing  in  this  section  with  the  question  of  proof — the  ques- 
tion of  the  authenticity  of  the  expression  of  the  last  will  and  testament 
of  the  decedent.  Upon  what  proof  will  our  courts  say  that  an  instru- 
ment is  the  true  expression  of  the  dead  man's  wishes?  First,  and  in 
any  event,  we  will  accept  it  if  executed  according  to  our  laws,  which 
we  have  determined  sufficiently  safeguard  the  authenticity  of  the  in- 
strument ;  second,  if  the  will  was  maide  in  certain  specified  countries, 
if  executed  according  to  their  laws;  and,  thirdly,  if  of  a  nonresident, 
according  to  the  laws  of  his  residence.  Any  other  view,  it  seems  to 
me,  would  do  violence  to  the  plain  language  of  the  statute  and  to  its 
historic  growth. 

As  it  does  not  aOT)ear  that  there  is  any  real  property  of  the  decedent 
within  the  state  of  New  York,  the  decree  appealed  from  should  be 
modified,  by  providing  that  the  will  should  be  admitted  to  prolmte  as 
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a  will  of  personal  property,  and  not  as  a  will  of  real  and  personal 
property,  and,  as  so  modified,  affirmed,  with  costs  to  the  respondent. 

LAUGHLIN  and  SCOTT,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  For  the  purpose  of  this  appeal  the 
testator  whose  will  has  been  admitted  to  probate  must  be  considered  to 
be  a  nonresident  of  this  state  and  domiciled  in  the  city  of  Paris  in  the 
Republic  of  France.  He  died  in  France,  where  he  had  resided  for 
upwards  of  40  years,  leaving  an  instrument  executed  there  with  the 
formalities  required  by  the  laws  of  this  state  as  a  last  will  and  testa- 
ment, but  which  was  invalid  under  the  laws  of  France,  the  place  of  his 
domicile.  He  left  personal  property  within  this  state,  and  his  will 
was  offered  for  probate  here.  'Hie  question  arises  as  to  the  proof  re- 
quired of  the  execution  of  a  will  of  a  nonresident  under  sections  2611 
and  2694  of  the  Code  of  Civil  Procedure  to  admit  sudi  a  will  to  pro- 
bate. It  seems  to  me  that  it  must  be  conceded  that  the  admission  of 
a  will  to  probate  and  the  grant  of  letters  thereunder  is  an  adjudication 
that  the  decedent  died  testate  and  not  intestate.  By  the  judicial  act  of 
admitting  a  will  to  probate  and  the  grant  of  letters  testamentary  the 
personal  property  of  the  testator  passes  to  his  executors,  to  be  held 
by  them  and  distributed  according  to  the  terms  of  the  will,  if  valid 
by  the  laws,  of  this  state. 

Section  2611  of  the  Code  of  Civil  Procedure  relates  directly  to  the 
probate  of  such  instruments,  and*  the  difficulty  in  its  construction  has 
resulted  from  combining  in  one  section  various  independent  statutes 
having  relation  to  the  probate  of  wills  by  the.  passage  of  the  Code  of 
Civil  Procedure.  It  is  there  provided  that  a  will  of  real  or  personal 
property  "executed  as  prescribed  by  the  laws  of  this  state,  or  a  will 
of  personal  property  executed  without  the  state  and  within  the  Unit- 
ed States,  the  Dommion  of  Canada,  or  the  Kingdom  of  Great  Britain 
and  Ireland  as  prescribed  by  the  laws  of  the  state  or  country  where 
it  is  or  was  executed,  or  a  will  of  personal  property  executed  by  a 
person  not  a  resident  of  this  state  according  to  the  laws  of  the  testa- 
tor's residence  may  be  proved  as  prescribed  in  this  article."  By  the 
reviser's  note  tiiis  section  was  a  revision  of  chapter  118,  p.  93,  of  the 
Laws  of  1876,  and  was  amended  "so  as  to  allow  a  will  of  personal 
property  to  be  proved  which  is  executed  according  to  the  laws  of  the 
testator's  residence,  wherever  it  may  have  been  executed."  Turning 
to  chapter  118,  p.  93,  of  the  Laws  of  1876,  it  will  be  seen  that  it 
related  to  two  classes  of  cases:  First.  A  will  made  out  of  the  state 
of  New  York,  and  within  the  United  States  of  America,  the  Dominion 
of  Canada,  or  the  Kingdom  of  Great  Britain  and  Ireland,  whatever 
may  be  the  domicile  of  the  pers(»i  making  the  same ;  and  as  to  such  a 
will  it  was  provided  that  it  should,  as  regards  personal  property,  be 
held  to  be  well  executed  for  the  purpose  of  being  admitted  to  probate 
in  the  state  of  New  York,  if  the  same  was  made  according  to  the 
forms  required  either  by  the  law  of  the  place  where  the  same  was 
made,  or  by  the  law  of  the  place  where  such  person  was  domiciled 
when  the  will  was  made,  or  by  the  laws  of  the  state  of  New  York. 
Second.  A  will  made  within  the  state  of  New  Yoiic,  whatever  may  be 
n2N.T.S.— w 
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the  domicile  of  the  person  making  the  same  at  the  time  of  making 
the  same,  or  at  the  time  of  his  or  her  death.  Such  a  will  should,  as 
regards  personal  estate,  be  held  to  be  well  executed,  and  be  admitted 
to  probate  in  the  state  of  New  York  if  the  same  be  executed  according 
to  the  forms  required  1^  the  laws  of  this  state.  It  will  be  seen  that 
secticn  1  of  this  act  ^^)plied  to  testamentary  instruments  made  out  of 
the  state  of  New  York  and  within  the  United  States  of  America,  the 
Domini<Mi  of  Canada,  or  the  Kingdom  of  Great  Britain  and  Ireland. 
Section  2  of  the  act  provided  for  a  will  made  within  the  state  of  New 
York,  and  authorized  its  admissicm  to  probate,  whatever  may  be  the 
domicile  of  the  person  making  the  same,  provided  that  the  same  be 
executed  according  to  the  forms  required  by  the  laws  of  this  state. 

In  the  re-enactment  of  this  statute  in  the  Code  of  Civil  Procedure  the 
revisers  stated  that  the  only  amendment  that  was  proposed  was  to  al- 
low a  will  of  pers(Hial  property  to  be  proved  which  is  executed  ac- 
cording to  the  law  of  the  testator's  residence,  wherever  it  may  have 
been  executed.  As  the  act  of  1876  was  confined  to  wills  executed  in 
this  state  or  in  one  of  the  states  or  countries  enumerated  in  the  act,  it 
certainly  was  not  intended  by  the  revisor,  and  presumably  by  the 
Legislature  that  accepted  the  proposed  provision,  to  substantially  ob- 
literate all  of  the  restrictions  in  relation  to  wills  executed  by  nonresi- 
dents at  the  place  of  their  domicile  when  not  executed  within  the 
countries  specified  in  the  act  of  1876.  To  ascertain  just  what  was 
intended  by  this  provision  there  should  be  read  in  connection  with  it 
section  2694  of  ttie  Code  of  Civil  Procedure,  According  to  the  re- 
visor's  notes  to  this  section  it  was  passed  as  declaratory  of  the  rale 
of  law  and  inserted  in  accordance  with  the  preliminary  note  to  article 
1  of  the  Code,  which  is  the  article  in  which  sectitm  2611  is  contained. 
It  is  there  provided  that: 

"The.  validity  and  effect  of  a  testam«itary  disposition  of  personal  property 
situated  wltliln  the  state,  and  tbe  ownersblp  and  disposition  of  sucb  property, 
where  it  is  not  disposed  of  by  will,  are  related  by  tbe  laws  of  tiie  state  or 
conntr  J  of  whidi  the  decedent  was  a  reiridait  at  tlie  time  ot  bla  death." 

Reading  these  two  sections  te^;ether,  I  ^nk  the  intent  of  the  Legis- 
lature was  to  provide  that  a  will  of  real  or  personal  property  executed 
by  a  resident  of  this  state  or  executed  within  this  state  should  be  ad- 
mitted to  probate  when  executed  as  prescribed  by  the  laws  of  this 
state ;  that  a  will  of  personal  property  executed  without  the  state  and 
within  the  United  States  of  America,  the  Dominion  of  Canada,  or  the 
Kingdom  of  Great  Britain  and  Ireland,  as  prescribed  by  the  laws  of  the 
state  or  country  where  it  is  or  was  executed,  may  be  admitted  to  pro- 
bate, and  a  wiU  of  personal  property  executed  by  a  person  not  a  resi- 
dent of  the  state  according  to  the  law  of  ^e  testator's  domicile  may  be 
admitted  to  probate.  The  first  clause  of  section  2611  i)rovides  for  ad- 
mitting a  will  to  probate  made  by  a  person  domiciled  in  this  state,  or 
where  the  will  was  executed  in  this  state.  The  second  provision  ap- 
plies to  wills  executed  in  other  states  of  the  Union,  the  Dominion  of 
Canada,  or  the  Kingdom  of  Great  Britain  and  Ireland,  as  provided 
in  the  first  section  of  the  act  of  1876,  and  the  third  provisicKi  was 
inserted  to  allow  a  will  of  personal  property  to  be  proved  wli^  was 
executed  according  to  the  law  of  the  testators  domicile. 
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In  view  of  the  provisions  of  section  2694,  it  could  not  have  been 
intended  to  admit  to  probate  the  will  of  a  person  domiciled  in  a  for- 
eign country,  which,  when  admitted  to  probate,  could  have  no  effect 
as  a  testamentary  disposition  of  either  real  or  personal  property.  If 
the  instrument  is  a  valid  will  and  is  admitted  to  probate,  it  certainly 
disposes  of  the  testator's  property,  if  the  disposition  of  the  property  is 
not  in  violation  of  the  law  of  this  state.  The  decree  of  the  surrogate 
is  an  adjudication  that  the  instrument  was  duly  executed  according  to 
law,  and  thus,  so  far  as  it  affects  personal  property,  unless  the  dis- 
position of  the  property  violates  some  express  provision  of  law,  a 
valid  disposition  of  the  testator's  property.  It  would  be  a  substantial 
contradiction  to  admit  a  will  to  probate  where  the  will  was  not  ex- 
ecuted with  the  formalities  necessary  to  make  it  a  will  or  to  constitute 
it  a  testamentary  dispositicm  of  a  testator's  property. 

In  an  application  to  admit  an  instrument  purporting  to  be  a  last  will 
and  testament  to  probate,  necessarily  the  first  question  presented  is 
whether  the  deceased  died  testate  or  mtestate,  and  that  necessarily  de- 
pended upon  the  question  as  to  whether  the  instrument  propounded 
for  probate  was  executed  according  to  the  law  of  the  testator's  domi- 


except  the  domicile  of  its  owner,  and  as  was  said  by  Sir  Lancelot 
Shadwell  in  Price  v.  Dewhurst,  8  Simons,  279 : 

"Z  apprehend  that  It  is  now  dearly  established  by  a  great  variety  of  cases, 
which  It  is  not  necessary  to  go  throu^  In  detail,  that  the  rale  of  law  Is  this: 
That  when  a  person  dies  intestate  his  personal  estate  is  to  be  administered  ac- 
cording to  the  law  of  the  country  in  which  he  was  domiciled  at  the  time  of 
bis  death,  whether  he  was  a  British  subject  or  not ;  and  the  question  whether 
be  died  intestate  or  not  must  be  determined  by  the  law  of  the  same  conntxy." 

In  Desesbats  Berquier,  1  Bin.  (Fa.)  336,  2  Am.  Dec.  448,  in  an 
opinion  in  which  all  of  the  English  .cases  and  the  authorities  upon  the 
law  of  nations  were  examined,  it  was  declared  to  be  the  settled  law 
that: 

"The  snccesslon  to  the  personal  estate  of  an  Intestate  was  to  be  regnlated 
according  to  the  law  of  the  country  in  whl<4i  he  was  domiciled  inhabitant  at 
the  time  <^  bis  deatli,  and  that  the  same  rule  prevailed  witb  req;»ect  to  last 
wills." 

In  Stanley  v.  Hemes,  3  Hag.  373,  it  was  decided  that  if  a  testator, 
though  a  British  subject,  be  domiciled  abroad,  he  must  conform  in 
his  testamentary  acts  to  the  formalities  required  by  the  lex  domicilii. 
And  in  De  Bonneval  v.  De  Bonneval,  1  Curt.  856,  it  was  held  that 
the  place  of  domicile  and  not  the  lex  loci  rei  sitse  governed  "the  dis- 
tribution and  succession  to  personal  property  in  testacy  or  intestacy," 
and  that  the  question  is  to  be  determined  by  the  law  of  the  country 
where  ttie  deceased  was  domiciled  at  his  death. 

These  cases  are  cited  and  held  to  be  controlling  in  this  state  by  the 
Court  of  Appeals  in  Moultrie  v.  Hunt,  23  N.  Y.  394.  If  a  decedent 
died  without  having  executed  a  will  or  made  a  testamentary  disposi- 
tion of  his  property  valid  by  the  law  of  his  domicile,  he  necessarily 
died  intestate,  and  if  he  died  intestate  then  there  certainly  is  no  instru- 
ment to  be  admitted  to  probate  as  a  last  will  and  testament ;  and  thus 
I  think  the  construction  given  to  these  two  secti<xis  of  the  Code  of 


die.    It  is  a  universal 
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Civil  Procedure  in  the  prevailing  opinion  involves  an  express  contra- 
diction, when  it  is  said  that  an  instrument  may  be  admitted  to  pro- 
bate as  a  will  of  personal  property,  and  that  it  is  not  a  testamentary  dis- 
position of  personal  property,  because  not  executed  according  to  the 
law  of  the  deceased's  domicile.  If  by  the  law  of  the  state  it  is  not  a 
vaHd  testamentary  disposition  of  propertj',  because  not  executed  ac- 
cording to  the  law  of  the  testator's  domicile,  it  cannot  be  a  testamentary 
disposition  of  property  for  the  purpose  of  being  admitted  to  probate. 

The  question  presented  to  the  surrogate  on  the  probate  of  the  will 
was  whether  the  will  was  executed  with  the  fomtalities  required  hy 
the  laws  of  this  state  to  make  it  a  valid  disposition  of  real  or  person^ 
property,  and  by  section  2626  of  the  Code  of  Civil  Procedure  a  decree 
admitting  to  probate  a  will  of  personal  property  made  as  prescribed  in 
this  article  is  conclusive  as  an  adjudication  upon  all  the  questions  de- 
termined by  the  surrogate  pursuant  to  this  article  until  it  is  reversed 
upon  appeal  or  revoked  by  the  surrogate.  If  the  will  is  admitted  to 
probate,  I  do  not  see  how  the  court  can  say  that  the  will  was  not  ex- 
ecuted so  as  to  be  a  valid  testamentary  distribution  of  personal  prop- 
erty within  this  state.  It  seems  to  me  that  the  whole  system  prescrib- 
ed by  the  Code  of  Civil  Procedure  for  the  probate  of  wills  is  exposed 
to  this  construction  of  the  statute  given  by  the  prevailing  opinion,  and 
the  will,  not  having  been  executed  according  to  the  law  of  the  testator's 
domicile  and  not  having  been  executed  within  this  state,  should  not 
have  been  admitted  to  probate. 

I  therefore  think  the  decree  appealed  from  should  be  reversed,  and 
the  application  to  probate  the  will  denied. 

PATTERSON,  P.  J.,  concurs. 


GRAVES  T.  KNIGHTS  OP  THE  MACCABEES  OP  THE  WORLD, 
(Supreme  Court,  Appellate  DItIbIoii,  Tlilrd  Department  November  11,  1906.> 

1.  WOBDS  ARO  PhKASGS— "EnOAQK." 

The  word  "engage"  menus  "to  take  a  part ;  to  devote  attention  and  ef- 
fort ;  to  employ  one's  adf ;  to  enlist ;  to  carry  on ;  to  conduct ;  be  busied : 
to  occupy  one's  self."* 

[Ed.  Note.— For  other  deflnltlMis,  see  Words  and  VbraaeB,  toL  8,  pp^ 

2392-2394;  vol.  8,  pp.  7649-7651.] 

2.  WoBDS  AND  Phrases— "BnsT." 

"Busy"  means  "actively  or  attentlvdy  eDgaged;  closdy  occupied,  men- 
tally or  physically;  opposed  to  idle;  in  constant  or  energrtlc  acUon;  filled 
with  active  duties  or  employment." 

8.  IirscsANCB  (I  748*)— Mutual  Beneitf— CoirsTBOonoH  or  Poucr— Fonni- 

TUBB— Chakob  of  Oocupatioh— "Engaoed." 

A  by-law  of  defendant  fraternal  benefit  association  barred  from  admis- 
sion to  the  (tfder  persons  "oigaged"  In  blasting,  coal  mining,  manufactur- 
ing exiHoelves,  etc:,  or  yiho  were  "engaged"  In  any  other  occupation  deem- 
ed extrahasanSous  by  Its  medical  examiner,  or  who  were  "engaged,"  el- 
thOT  u  principal,  agent,  or  servant.  In  the  sale  of  liquor  as  a  beverage, 
and,  should  any  member  "engage"  In  any  of  the  prohibited  occupationa, 
his  memberAlp  certificate  should  be  void.   Before  his  death.  Insured  and 

*ror  otber  oum  tM  won*  toflo  A  |  humbis  In  Doo.  *  Am.  Dtg*.  IWT  to  dat*,  ft  R«p'r  InOnw 
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Ma  son  opened  a  saloon  as  copartners;  the  license  being  Issued  In  their 
Joint  names.  Insured  was  pecuniarily  interested  therein,  but  performed 
no  labor  in  or  about  the  saloon  and  took  no  active  part  In  the  buBlnesB. 
Held  that,  glTl^  the  i^»d  "engaged"  the  same  meaning  throughout  the 
clause  and  construing  It  most  favorably  to  plaintiff,  insured  was  not  "en- 
gaged" In  the  liquor  business,  within  the  meaning  of  the  policy;  the 
gtiueral  Intent  of  the  policy  being  to  prohibit  members  from  engaging  In 
occupations  which  increased  the  risk. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  |  748.*] 

4.  iNSnBANCE  (8  728*)— CONSTBOCTION— COHSTBUCnON  FAVOBABLB  TO  INSUBED. 

If  a  condition  in  an  Insurance  policy  Is  susceptible  of  two  Interpreta* 
tlona,  It  should  receive  that  which  la  most  favorable  to  insured,  since  ttie 
company  is  responsible  for  the  language  used  in  the  policy. 

[Ed.  Note. — For  oQier  caaea,  see  Insnrance,  Cent  Dis.  I  1870;  Dec. 
Dig.  I  726.*] 

Smith,  P.  X,  diflsentlng. 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  Electa  R.  Graves  against  the  Knights  of  the  Maccabees 
of  the  World.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appealed.  Affirmed. 

See,  also,  126  App.  Div.  926.  HI  N.  Y.  Supp.  1121. 

Argued  before  SMITH.  P.  J.,  and  CHESTER.  KELLOGG, 
COCHRANE,  and  SEWELL.  JJ. 

Love  &  Keating  (George  P.  Keating,  of  counsel),  for  appellant. 
Frank  C.  Sargent  and  Frank  R.  I^nnox,  for  respondent. 

COCHRANE,  J.  This  is  an  action  on  two  policies  or  'certificates 
of  insurance  issued  by  the  defendant  on  the  life  of  plaintiff's  husband. 
The  defendant  is  a  fraternal  beneficial  society  existing  under  the 
laws  of  Michigan.  The  insured  died  in  June,  1905.  The  first  certifi- 
cate on  his  life  was  issued  in  1893  for  $1,000.  In  1896  this  was  in- 
creased to  $3,000.  In  1898  this  was  replaced  by  another  certificate  to 
other  beneficiaries,  and  four  days  before  the  death  of  the  insured  an- 
other certificate  for  the  like  amount  of  $3,000  was  issued;  the  ap- 
parent object  being  to  change  the  beneficiaries.  It  is  alleged  in  the 
c(»nplaint  and  conceded  by  the  answer  that  this  last  cert&cate  con- 
tained all  the  provisions  of  the  former,  "and  it  took  the  place  of  such 
said  certificate."  Another  certificate  for  $2,000  was  issued  in  1896. 
On  these  two  outstanding  certificates,  with  interest,  plaintiff  has  re- 
covered. 

In  1895  defendant  enacted  a  by-law  as  ToUows: 

"No  person  shall  be  admitted  as  a  beoeflclal  member  of  this  order  who  Is 
engaged  in  any  of  the  following  occupations:  Blasting,  coal  mining,  sub- 
marine operations,  manufacturing  highly  inflammable  or  explosive  materials, 
nor  who  Is  an  aeronaut  or  lineman  In  the  employ  of  electric  companies,  either 
in  the  construction  or  repairing  of  llnee  over  which  the  dectric  current  passes, 
or  who  is  engaged  In  any  other  occnpaticui  deemed  extrabaEardonB  by  the 
supreme  medical  examiner,  and  no  person  shall  be  eligible  for  monbershlp 
in  the  order  who  is  engaged  either  as  principal,  agent,  or  servant  In  the  man- 
ufacture or  sale  of  spirituous,  malt,  or  vinous  liquors  as  a  beverage,  and 
should  any  beneficial  member  of  the  order  engage  In  any  of  the  above-named' 
prohibited  occupations  after  his  admission,  his  benefit  certificate  ehall  be- 
come null  and  void  from  and  after  the  date  of  bis  so  oigaging  in  each  pro-- 

*For  other  msm  m  ume  Uvie  *  i  humbbb  in  D«e.  ft  An.  Digs.  UOT  to  date,  ft  Rap'r  Indons. 


950  112  NBW  TOBK  SUPPLBHBlfT  (Sup.  Ct 

aDd  IM  New  Tork  State  Reporter 

Ublted  occapatton,  and  he  shall  stand  snvended  from  all  rtgbts  to  partici- 
pate in  the  benefit  funds  ct  tbe  rader.** 

The  defense  is  that  the  insured  violated  this  by-law  by  engaging  in 
the  saloon  business.  About  six  months  before  his  death  he,  with  his 
son  as  copartner,  opened  a  saloon.  The  license  was  issued  in  their 
names  jointly,  and  there  is  no  question  about  his  pecuniary  interest  in 
the  business.  It  appears,  however,  that  the  deceased  did  not  attend 
bar,  or  perform  manual  labor  in  the  saloon,  or  take  any  part  in  the 
business,  except  to  have  his  financial  interest  therein.  His  health  be- 
gan to  fail  before  going  into  that  business,  and  continued  to  fail  untO 
he  died.   He  lived  in  the  building  over  the  saloon. 

The  question  turns  on  the  word  "engaged"  as  used  in  the  said  by- 
law. PlaintiiT  claims  that  it  means  an  active  or  physical  management 
or  connection  with  the  liquor  business,  and  not  merely  a  pecuniary 
interest.  In  15  Cyc,  at  page  1047,  the  word  "engage"  is  defined  as 
follows : 

*^  take  a  part ;  to  devote  attention  and  effort ;  to  employ  one^s  self ;  to 
enlist;  to  carry  on;  to  conduct'* 

Among  the  definitions  of  the  word  given  by  the  Century  Dictionaxy 
are  the  following. 
"To  occupy  one's  self;  be  busied ;  take  part" 

And  the  word  "busy"  is  defined,  among  other  ways,  as  follows: 

"Actively  or  attentively  engaged;  dosely  occupied,  physically  or  mentally: 
opposed  to  Idle;  In  constant  or  energetic  action;  filled  with  active  duties  or 

employment" 

So  from  these  definitions  a  doubt  or  ambiguity  arises  as  to  the 
meaning  with  which  the  word  was  used  in  the  by-law,  and  plaintiff's 
contention  at  once  assumes  a  phase  of  plausibility. 

But  there  is  a  further  reason  which  influences  me  in  the  construction 
of  this  by-law.  The  word  "engaged"  is  used  several  times  therein  and 
in  one  sentence  thereof.  It  will  not  be  questioned  that  it  should  re- 
ceive the  same  interpretation  wherever  in  that  sentence  it  occurs.  In 
the  first  part  of  the  sentence  it  is  used  in  connection  with  dangerous 
and  perilous  occupations,  or  such  as  are  characterized  in  the  by-law 
itself  as  being  "extrahazardous."  It  was  plainly  the  design  of  the 
by-law  to  guard  the  defendant  against  the  risk  of  hazardous  or  dan- 
gerous vocations,  and  there  is  certainly  no  reason  why  the  prohibition 
should  apply  to  one  who  was  merely  a  financial  badcer  or  pecuniarly 
interested  in  one  of  those  dangerous  employments,  without  t^ing  an 
active  or  physical  part  therein.  What  the  defendant  evidently  in- 
tended was  to  prohibit  its  members  from  taking  risks  or  hazards  which 
might  tend  to  increase  its  liability.  It  is  quite  true  that  there  is  a 
moral  question  involved  in  the  liquor  business ;  but  we  cannot  consist- 
ently change  the  meaning  of  the  word  "engaged,"  used  as  it  is  in- 
discriminately in  the  by-law  in  reference  to  all  the  prohibited  occupa- 
tions, unless  required  to  do  so  by  the  context.  They  are  all  grouped 
t(^ether  and  characterized  in  the  by-law  by  the  word  "occupatitnis/' 
whidi  word  may  itself  imply  activity,  as  distinguished  from  mere  pas- 
siveness.  The  plain  purpose  of  the  defendant  as  expressed  in  the  hy- 
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law  was  not  to  protect  its  members  against  moral  risks  of  engaging  in 
'unworthy  or  questionable  vocations,  but  to  protect  itself  against  the 
pecuniary  risk  of  having  its  members  engage  in  occupations  dat^er- 
ous  to  their  health  or  lives,  and  evidently  ^e  liquor  business  was  deem- 
ed to  be  frau^t  with  a  dangerous  tendency  or  possibility  to  the  health 
of  those  who  might  actively  engage  therein. 

In  my  opinion  the  word  "engaged,"  as  used  in  this  by-law,  is  sus- 
ceptible of  two  interpretations,  and,  if  that  is  so,  the  rule  applies  that 
it  should  receive  the  interpretation  most  favorable  to  the  plaintiflF, 
because  the  defendant  is  responsible  for  the  language  used.  Janneck 
v.  Metropolitan  Life  Insurance  Company,  162  N.  Y.  574,  67  N.  E. 
182;  Kratzenstein  v.  Western  Assurance  Company,  116  N.  Y.  59,  22 
N.  E.  221,  5  L.  R.  A.  799;  Allen  v.  St  I/)uis  Insurance  Company,  85 
N.  Y.  473;  Herrman  v.  Merchants*  Insurance  Company,  81  N.  Y. 
184,  37  Am.  Rep.  488. 

It  would  have  been  very  easy  for  the  defendant,  if  it  had  intended 
the  meaning  for  which  it  is  now  struggling,  to  have  substituted  the 
word  "interested"  for  the  word  "engaged."  The  distinction  between 
the  two  words  is  apparent,  and  is  pointed  out  in  People  v.  Gregg,  59 
Hun,  107,  13  N.  Y.  Supp.  114,  where  it  was  held  that  an  indictment 
was  defective  which  charged  that  the  defendant  did  "engage"  in  the 
manufacture  and  sale  of  spirituous  liquors,  in  violation  of  a  statute 
which  prohibited  him  from  being  "interested"  in  such  manufacture  or 
sale;  the  court  saying: 

"The  allegation  of  tbe  Indlctm^t  might  be  strictly  true,  and  yet  the  de- 
fendant might  In  no  way  be  intereeted  In  the  manufacture  or  sale,  within  the 
language  of  the  statute.  He  m^t  be  a  common  laborer  In  a  brewery  or  dis- 
tillery, or  nn  engineer  mnnlng  a  dlstHlery,  and  thus  engaged  In  the  manu- 
facture of  distilled  or  fermented  liquors,  and  yet  In  no  way  Interrated  in  its 
manufacture ;  and  the  some  rolKbt  be  said  of  an  agent  employed  by  ttie 
month  to  sell,  or  a  teamster  employed  under  a  salary  for  Its  delivery,  and  yet 
havli^  no  interest  in  the  business." 

The  judgment  and  order  should  be  afHrmed,  with  costs.  All  concur, 
except  SMITH,  P.  J.,  who  dissents. 


PDOPLB  ex  Tel.  ZEI/TNEB  BREWING  GO.  v.  CLSMBNT,  State  Excise  Com'r. 

(Supreme  Court,  Appellate  Division,  First  Departm^t    November  13,  1908.) 

I,  IirroxiCATino  Liquoas  (8  97*) — ^Regulation— LiQnoB  Tax  Cebtificate— 
SuBBEN  deb^Rebatb— Statutes. 

Liquor  Tax  Ijaw  (Laws  1896.  p.  67,  c-.  112)  |  25,  as  amended  by  Laws 
1903.  p.  1122,  c  4S6,  provides  that  If  a  person  holding  a  liquor  tax  cer- 
tificate, against  whom  no  complaint,  prosecution,  or  action  Is  p^dlng  for 
violation  of  the  law  and  who  shall  not  have  violated  any  provision  there- 
of during  the  year  for  which  the  oertlflcate  was  Issued,  shall  before  ar- 
rest and  indictment  for  violation  of  the  law  cease  to  traffic  In  liquors  be- 
fore the  expiration  of  the  term,  he  may  obtain  a  rebate.  Section  34  (Laws 
189G,  p.  75,  c.  112),  as  amended  by  Laws  1908,  p.  1046,  a  350,  declares  that 
a  liquor  tax  certificate  shall  not  be  Issued  to  any  person  convicted  of  vio- 
lating the  liquor  tax  law  within  three  years  of  the  date  of  conTlctl<»i. 
field,  that  tbe  amendment  only  added  a  new  condition  precedent  to  a  cer- 
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tlflcate  holder's  right  to  a  rebate,  and  did  not  authorize  the  granting  of 
such  rebate  where  the  certldcate  holder  was  under  arrest  when  the  cer- 
tificate was  Issued  for  a  prior  violation  of  the  liquor  tax  law.  for  whicn 
he  was  convicted  prior  to  the  surrender  and  application  for  rebate. 
[Ed.  Note.— For  other  cases,  see  Inttalcating  UQUors,  Dec  Dig.  i  97.*1 
2.  iRToxiCATmo  LiQUOBB  (|  97*)— LiQUOB  TAX  OmTswiOAn-Suastrnm  akd 

Liquor  Tax  Law  (Laws  1896,  p.  65.  c.  112)  8  23,  as  amended  by  Law* 
1Q0\  p.  1735,  e.  680,  provides  that  no  person  shall  traffic  in  liquocB  wbo 
shall  be  convicted  of  violating  the  act  nntU  three  years  trom  the  date  of 
the  conviction.  Held,  that  where  a  person  to  whom  a  liquor  tax  certifi- 
cate was  issued  while  under  arrest  for  a  prior  vlolatlcm  of  the  law  con- 
tinned  to  sell  liquor  under  the  certificate  after  his  conviction  within  such 
three-year  period  and  before  an  application  for  surrender  and  rebate,  a 
rebate  was  not  authorized  by  Liquor  Tax  Law  (Laws  1896,  p.  67,  c.  112) 
1  2S,  as  amended  by  Laws  1903,  p.  1122.  c.  480,  providing  for  a  rebate  on- 
ly to  a  person  holding  a  liquor  tax  certificate  and  "authorised  to  adl  llq* 
nor"  under  the  provisions  of  the  act 

[Ed.  Note^For  other  cases,  see  Intoxicating  Liquors,  Dec.  Dig.  I  97."1 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  people,  on  the  relation  of  the  Zeltner  Brewing 
Company,  for  mandamus  to  compel  Maynard  N.  Clement,  state  ccan- 
missioner  of  excise,  to  grant  a  rebate  on  the  surrender  of  a  liquor  tax 
certificate  issued  to  George  A.  Lewis  and  assigned  to  relator.  From 
an  order  granting  a  peremptory  writ  (58  Misc.  Rep.  G31,  111  N.  Y. 
Supp.  1033)  the  commissioner  appeals.  Reversed. 

Argued  before  PATTERSON,  P.  L,  and  McIAUGHLIN, 
LAUGHUN,  HOUGHTON,  and  SCOTT,  JJ. 

Herbert  H.  Kellogg,  for  appellant. 
Thaddeus  D.  Kenneson,  for  respondent. 

McI^UGHLIN.  J.  On  the  1st  of  May,  1907,  one  George  A. 
Lewis  applied  for  and  obtained  for  the  following  excise  year  a  liquor 
tax  certificate  to  traffic  in  liquors  at  No.  1128  Third  avenue,  in  the 
city  of  New  York.  This  he  at  once  assigned  to  the  Northside  Brew- 
ing Company,  and  about  the  1st  of  July  following  the  receiver  of  that 
company  assigned  it  to  the  relator,  Zeltner  Brewing  Company.  Both 
assignments  were  accompanied  by  powers  of  attorney  to  surrender  the 
certificate  for  cancellation  and  rebate,  and  on  the  1st  of  August,  1907, 
the  relator  surrendered  the  same  for  cancellation  and  rebate,  as  pro- 
vided in  section  25  of  the  Liquor  Tax  Law.  Laws  1896,  p.  67,  c.  113. 
§  25,  as  amended.  Lewis,  on  the  24th  of  March,  1907,  was  arrested 
for  a  violation  of  section  31,  subd.  "a,"  of  the  liquor  tax  law  (Laws 
1896,  p.  73,  c.  112)— selling  liquors  on  Sunday  at  No.  185  Green- 
wich street,  where  he  was  employed  as  a  bartender  by  tfie  holder  of 
a  liquor  tax  certificate  for  that  place.  He  was  subsequently  indicted 
for  the  same  offense,  and  on  the  1st  of  May,  when  the  certificate  in 
question  was  issued  to  him,  the  indictment  was  pending  and  unde- 
termined. On  the  27th  of  June,  1907,  he  was  convicted  of  the  crime 
charged  in  the  indictment  upon  a  plea  of  guilty,  and  for  this  reason 
the  appellant,  as  state  commissioner  of  excise,  refused  to  execute  an 
order  for  the  payment  of  the  rebate,  and  thereafter  the  Zeltner  Brew- 
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ing  Company  obtained  an  alternative  writ  of  mandamus  directing  him 
to  show  cause  why  he  should  not  execute  and  deliver  the  requisite  or- 
ders for  such  payment.  At  the  conclusion  of  the  trial  of  the  issues 
raised  by  the  commissioner's  return  to  the  petition  for  the  writ,  the 
court  found  the  facts  substantially  as  stated,  and  reached  the  con- 
clusion that  the  relator  was  entitled  to  a  peremptory  writ,  which  he  al- 
lowed, with  $S0  costs  and  disbursements.  The  appellant  filed  ex- 
ceptions to  this  decision,  and  appeals  from  the  order  directing  the  is- 
suance of  the  writ. 

The  provisions  of  the  statute  for  the  surrender  of  liquor  tax  certifi- 
cates and  the  payment  of  rebates  therefor  are  contained  in  section 
25  of  the  liquor  tax  law  as  amended.  Prior  to  the  amendment  in 
1903  (Laws  1903,  p.  1122,  c.  486)  this  section  read  as  follows: 

"If  a  corporation.  assoclatloQ,  copartnentilp  or  person  holding  a  liquor  tax 
certificate  and  anthorlzed  to  sell  llQuors  under  the  provisions  of  this  act, 
against  vhlch  or  whom  no  complaint,  prosecution  or  action  is  pending  on 
account  oi  any  violation  thereof,  shall  voluntarily,  and  before  arrest  or  in- 
dictment for  a  violation  of  the  liquor  tax  law,  cease  to  traffic  In  liquors  during 
the  term  for  which  the  tax  is  paid  under  such  certificate,  such  corporation, 
anodatim,  copartnersblp  or  penKm  or  their  duly  authorized  attorney  may 
mirrender  mdi  tax  catlflcate  to  the  otUcex  who  Iflened  the  aame.  •  •  •  " 

In  People  ex  rel.  Frank  Brewery  v.  Cullinan,  168  N.  Y.  258,  61 
N.  E.  243,  the  court  held  that  where  the  holder  of  a  certificate  vas 
under  arrest,  charged  with  a  violation  of  the  excise  law,  at  the  time 
the  certificate  was  surrendered,  no  rebate  could  be  collected,  although 
the  violation  charged  had  occurred  before  the  certificate  was  issued, 
and  that  the  arrest  and  prosecution  referred  to  in  section  25  did  not 
have  reference  to  violations  of  the  law  during  the  life  of  the  certifi- 
cate only.  By  chapter  486,  p.  1122,  of  the  I^ws  of  1903,  section  25 
was  amended  so  as  to  read : 

"1.  If  a  person  holding  a  Uquor  tax  certificate  and  autboilzed  to  asAl  liquors 

under  the  provisions  of  this  act,  against  whom  no  cwnplalnt,  prosecution  or 
action  Is  pending  on  account  of  any  violation  thereof,  and  who  shall  not  have 
violated  any  provl^on  of  the  liquor  tax  law  during  the  excise  year  for  which 
such  certificate  was  issued,  shall  voluntarily,  and  before  arrest  or  Indictment 
for  a  violation  of  the  liquor  tax  law,  ceaae  to  traffic  in  liquors.   «   •   *  " 

And  the  court  before  whom  this  proceeding  was  tried  was  of  the 
opinion  that  this  had  changed  the  law,  so  that  the  right  to  a  rebate  was 
forfeited  only  by  an  offense  committed  during  the  life  of  the  certifi- 
cate. I  do  not  think  this  is  a  proper  construction  of  the  statute.  It 
destroys  the  manifest  purpose  sought  to  be  accomplished,  and  the 
words  used  are  not  susceptible  of  such  construction.  The  general 
words  used  in  the  prior  statute  still  remain — ^that  there  must  be  no 
complaint  or  action  pending  for  any  violation  of  the  law — and  this 
court  has  twice  held  that  all  the  amendment  did  was  to  add  another 
condition  precedent,  which  must  be  shown  before  the  right  to  a  rebate 
can  be  established.  People  ex  rel.  A.  Hupfel*s  Sons  v.  Cullinan,  95 
App.  Div.  598,  88  N.  Y.  Supp.  1022 ;  People  ex  rel.  Munch  Brewery 
v.  Qement,  117  App.  Div.  539,  102  N.  Y.  Supp.  779.  In  the  case 
last  cited  Mr.  Justice  Clarke  said : 

.  "To  entitle  the  holder  to  the  rebate  there  are  certain  conditions  precedent, 
the  fulfillment  <tf  whi<Ai  muBt  be  completed  at  the  time  of  the  surrender ;  and, 
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being  conditions  precedent  their  fnlflllment  mnst  be  alleged,  and  the  boidm 
of  establishing  than  Is  npon  the  certificate  holder.  These  conditions  are  as 
follows:  rirst,  there  must  be  no  complaint,  prosecution,  or  action  pending 
on  account  of  a  violation  of  the  liquor  tax  law ;  second,  the  person  irarrender- 
ing  must  not  have  violated  any  provision  of  the  liquor  tax  law  during  the  ex- 
cise year  for  which  this  certiflcate  wag  lamed ;  ttdrd,  tike  ootificate  nuiat  be 
surrendered  beb)re  arrest  or  Indlctmait  fbr  a  violation  ot  the  liqtior  tax 
law;  fourth,  the  person  surrendering  must  have  ceased  to  traffic  In  liquors 
during  the  term  for  which  the  tax  was  paid.  *  *  •  The  amendm«it  of 
1003  *  •  *  Inserted  In  section  25  *  •  *  the  additional  nmdltion  prece- 
dent, 'And  who  shall  not  have  violated  any  provision  of  the  llqaor  tax  law 
during  the  excise  year  for  which  such  certificate  was  Issued.* " 

If  no  rebate  could  have  been  collected,  had  the  certificate  been  sur- 
rendered intermediate  Lewis*  arrest  and  conviction,  it  seems  not  (wily 
illogical,  but  an  unwaranted  construction  of  the  statute,  to  hold  that 
the  right  to  the  rebate  was  regained  by  his  conviction.  But  it  is  claim- 
ed that  since  no  proceedings  were  pendu^  against  him  when  the  cer- 
tificate was  in  fact  surrendered,  and  he  had  not  violated  the  law  dur- 
ing the  year  for  which  the  certificate  was  issued,  the  rebate  could 
only  be  denied  on  the  ground  that  the  certificate  was  not  surrendered 
"before  arrest  or  indictment  for  a  violation  of  the  liquor  tax  law,"  and 
it  is  argued  that,  unless  these  words  refer  only  to  violations  within 
the  life  of  the  certificate,  then  arrest  or  indictment,  with  or  without 
subsequent  CMiviction,  would  prevent  the  recovery  of  a  rebate  on  any 
certificate  thereafter  issued  to  the  person  arrested.  I  do  not  think  this 
follows,  because  section  34  of  the  act  (as  amended  by  chapter  350,  p. 
1046,  Laws  of  1908)  provides  that  a  liquor  tax  certificate  shall  not  be 
issued  to  any  person  convicted  of  a  violation  of  the  lit^uor  tax  law  with- 
in three  years  of  the  date  of  the  conviction.  This,  impliedly  at  least, 
permits  a  person  to  surrender  his  tax  certificate  and  recover  the  rebate, 
even  though  he  has  been  previously  convicted,  provided  such  convic- 
tion was  at  least  three  years  before  the  certificate  was  issued. 

But  there  is  another  provision  of  the  act  which  prevented  the  relator 
from  obtaining  the  rebate  in  question.  Section  23  (as  amended  by 
chapter  680,  p.  1735,  Laws  of  1905)  provides  that: 

"No  corporation,  association,  copartnership  or  person  mentioned  in  this  sec- 
tion shall  traffic  in  llqnors  except  aa  herein  provided:  (1)  No  person  •  •  • 
<d)  who  shall  be  ccmvlcted  for  a  violatlcm  of  this  act,  until  three  years  from 
the  date  of  such  conviction." 

Under  this  section  Lewis  could  not  lawfully  traffic  in  liquors  from 
the  date  of  his  omviction.  He  would  have  been  guilty  of  a  crime  had 
he  done  so,  whether  he  held  a  liquor  tax  certificate  or  not.  It  is  only 
a  "person  holding  a  liquor  tax  certificate  and  authorized  to  sell  liquors 
under  the  provisiwis  of  this  act"  who  can  avail  himself  of  the  provi- 
sions of  section  26,  On  the  1st  of  August,  when  the  certificate  in 
question  was  surrendered,  Lewis  (and  his  assignees,  so  far  as  obtain- 
ing the  rebate  is  concerned,  are  in  no  better  position)  was  not  only 
unauthorized  to  sell  liquors  under  the  liquor  tax  law,  but  was  ex* 
pre^y  prohibited  from  so  doing,  since  he  had  been  convicted  of  a 
violation  of  the  law  less  Hian  two  months  before.  The  question  is, 
not  whether  his  certificate  could  have  been  revoked,  but  whether  he 
or  his  assignees,  at  the  time  the  certificate  was  surrendered,  were  en- 
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titled  to  a  rebate  as  provided  in  section  25.  The  necessary  proof 
was  not  made  showing  that  he  was  entitled  to  such  rebate,  and  it 
could  not  have  been  made,  because  his  conviction  deprived  him  of  the 
right  to  then  sell  liquors  under  the  provisions  of  the  act. 

The  order  a^aled  from,  therefore,  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  writ  quashed,  with  $50  costs. 

PATTERSON,  P.  J.,  and  LAUGHLIN  and  SCOTT,  JJ.,  concur. 
HpUGHTON,  J.,  concurs  on  first  ground. 


(Supreme  Court,  Trial  Term,  Waatcheeter  Oounty.  Nomnber  14^  190&) 

1.  ImoxicATiiio  ijquoBS  (8  ISO*)— Aonoirs  n>B  Pbnai.tiks— PBrBNBBB. 

Under  the  liquor  tax  law  OLaws  1890,  pp.  D9,  61,  c.  112).  requirlDg.  ae 
condltloiiB  precedent  to  the  right  to  sell  intoxicating  liquor,  that  the  tax 
be  paid,  and  (section  17)  that  an  application  be  filed  with  the  county  treas- 
urer, and  (section  18)  that  a  bond  he  filed,  and  (section  21,  as  amended 
b7  Lews  1901,  p.  IBSS,  c.  640)  that  a  liquor  tax  certificate  be  posted, 
and  (section  81,  aa  amended  by  Laws  1903.  p.  1129.  c.  486)  making  it  un- 
lawful to  1^1  Itqiun  if  the  tax  has  not  bea  paid  and  tlie  liquor  tax  cer* 
tiflcate  posted,  It  la  no  defense  to  an  action  tot  penalties  fOr  selling  liquor 
wlflioat  liquor  tax  certificate  that  defentant  applied  to  the  county  treas- 
urer for  a  liquor  tax  certificate  and  tendered  payment,  but  was  unable  to 
procure  It  because  the  comity  treasurer  would  not  issue  the  same  until 
he  received  certain  blanks  from  the  state  excise  department 

[Ed.  Not& — For  other  cases,  see  Intoxicating  Uquors,  Dec.  Dig.  1 160.*] 

S.  IinoxicATiKo  Liquors  (I  160*)— Aotiohs  vob  PufAunEs— Detensks. 

A  letter,  written  by  the  county  treasurer  to  an  applicant  for  a  liquor 
tax  certificate,  that  the  treasurer  had  Inetructlona  from  the  state  de- 
partment of  excise  not  to  accept  any  bonds  or  Issue  any  certificates  until 
a  supply  of  a  new  form  of  bonds  were  issued,  and  that,  pending  the  Issu- 
ance of  such  new  bonds,  applicant  would  be  protected,  and  anotber  letter, 
that  he  had  Instmctlons  from  the  excise  department  to  issue  no  liquor 
tax  certificates  on  tiie  old  form  <^  bonds,  and  a  receipt  acknowledging 
ai^licanf  B  application  and  Ixmd  and  payment  of  the  liquor  tax,  affo^ed 
no  protection  to  applicant  for  sales  of  liquor  without  having  first  obtained 
and  posted  a  liquor  tax  certificate,  as  required  by  the  liquor  tax  law. 
[Ed.  Note^For  other  cases,  see  Intmcating  Liquors,  Dec.  Dig.  |  isa*] 

Action  by  Maynard  N.  Clement,  as  state  commissioner  of  excise, 
against  Bartholomew  J.  Smith.  Verdict  directed  for  plaintiff. 

William  G.  Van  Loon  and  Frederick  G.  Whitney,  for  State  Depart- 
ment of  Excise. 

John  J.  Torpey  (Benjamin  Fagen,  of  counsel),  for  defendant. 

TOMPKINS,  J.  This  action  was  brought  to  recover  five  penalties, 
of  $50  each,  for  five  separate  alleged  violations  of  the  liquor  tax  law 
(Laws  1896,  p.  45,  c.  112  as  amended  by  I^ws  1901,  p.  1532,  c  640) 
by  the  defendant  in  selling  liquor  to  be  drunk  upon  lus  premises  with- 
out having  obtained  and  posted  a  liquor  tax  certificate.  The  dates  of 
the  alleg^  sales  are  June  10,  June  12,  and  June  13,  July  2,  and  a 
second  sdleged  offense  on  July  2,  1908.  The  sales  of  liquor  by  the  de- 
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fendant  on  the  dates  mentioned  were  established  upon  the  trial,  and 
it  was  admitted  by  the  defendant  that  during  the  month  of  June,  1908, 
he  had  no  liquor  tax  certificate  posted,  as  required  by  law,  and  had 
received  none  from  the  county  treasurer.  It  did  appear,  however,  that 
prior  to  the  2d  day  of  July,  1908,  he  had  paid  the  county  treasurer  the 
license  fee,  and  on  that  day  received  from  said  county  treasurer  a 
liquor  tax  certificate  in  proper  form,  which  on  that  day  he  properly 
posted  in  his  place  of  business  in  the  village  of  Peekslcill ;  and  I  find 
that  there  was  no  violation  of  the  law  by  the  defendant  on  the  2d  dav 
of  July,  1908.  The  other  dates,  viz.,  June  10,  June  12,  and  June  13, 
1908,  are  the  dates  with  which  we  are  now  concerned. 

The  sales  of  liquor  by  the  defendant  on  those  dates  were  amply 
established  by  the  plaintiffs  evidence.  In  fact,  they  were  not  denied 
by  the  defendant;  but  the  claim  made  by  the  defense  is  that  prior 
to  the  10th  day  of  June,  1908,  he  made  application  in  due  form  to  the 
county  treasurer  of  Westchester  county  for  the  necessary  liquor  tax 
certificate  and  tendered  the  money  therefor,  but  was  unable  to  procure 
such  certificate,  for  the  reason  that  the  county  treasurer  would  not 
issue  the  same  until  he  received  certain  blanks  and  forms  from  the 
state  excise  department.  The  facts  are  that  in  1908  the  L^slature 
amended  the  excise  law  (Laws  1908,  p.  412,  c.  406),  so  as  to  provide 
that  thereafter  the  license  year  should  commence  on  the  1st  day  of 
October  in  each  year,  instead  of  the  1st  day  of  May,  thereby  making  it 
necessary  for  those  who  held  liquor  tax  certificates  expiring  on  the 
30th  day  of  April,  1908,  to  take  out  a  new  license  frwn  the  1st  day 
of  May,  1908,  to  the  30th  day  of  September  of  the  same  year.  The  de- 
fendant had  a  proper  liquor  tax  certificate  expiring  April  30,  1908, 
under  which  he  carried  on  business  in  the  same  place  in  which  the 
violations  of  the  law  allied  in  the  complaint  are  said  to  have  taken 
place. 

The  defendant's  claim  is  that  about  the  1st  of  May,  1908,  one 
Thomas  J.  Torpey,  who  was  acting  as  the  defendant's  agent,  went  to 
the  county  treasurer's  office  and  there  saw  a  Mr.  Carpenter,  who  had 
charge  of  all  liquor  tax  matters  in  the  county  treasurer's  office,  in 
reference  to  obtainii^  a  liquor  tax  certificate  for  the  defendant  and 
other  persons  for  whom  he  was  acting,  and  that  the  county  treas- 
urer's representative  told  him  that  he  ^ould  bring  all  of  the  applica- 
tions, including  tiie  defendant's,  to  the  county  treasurer's  office  on  a 
subsequent  day.  No  money  was  tendered  on  that  day,  nor  was  any 
demand  made  for  a  liquor  tax  certificate.  About  the  16th  or  16th 
of  May  Mr.  Torpey  presented  the  defendant's  application  and  bond, 
along  with  others,  to  the  county  treasurer's  representative  in  charge 
of  excise  matters,  who  said: 

"I  cannot  take  these  appllcattona.  Yon  remember  they  reconveoed  an  ex- 
tra cession  of  the  Legislature,  and  they  had  some  special  ezdse  law,  and  700 
hare  got  to  get  a  new  bond.  I  cannot  take  these  bonds." 

At  that  time  Mr.  Torpey  presented  the  defendant's  applicatkm  and 
bond,  and  had  the  license  fee  with  him,  although  it  does  not  appear 
that  he  tendered  any  money  to  the  county  treasurer.  The  date  of  this 
occurrence  is  not  definitely  fixed  by  Torpey.    It  was  somewhere  be- 
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tween  the  15th  of  May  and  the  1st  of  June.  On  the  22d  day  of  May 
the  county  treasurer's  representative  wrote  a  letter  to  Mr.  Torpey  in 
which  he  said : 

"We  have  had  lustmctlons  from  the  department  of  excise  at  Albany  that 
we  cannot  accept  any  bonds  or  Issue  any  liquor  tax  certificates  nnti!  a  sup- 
ply ot  a  new  form  of  bonds  are  Issued.  Pending  the  Issuance  of  new  bonds, 
your  customers  will  be  protected." 

On  the  28th  day  of  May,  1908,  the  county  treasurer's  representative 
wrote  another  letter  to  Mr.  Torpey  in  which  he  said : 

"In  answer  to  your  telephone  to-day,  as  to  the  bonds  for  liquor  tax  certif- 
icates, would  say  that  we  have  bad  instructions  from  the  excise  department 
at  Albany,  N.  Y.,  to  issue  no  liquor  tax  certificates  cm  fhe  old  form*  bonds, 
and  that  a  new  supply  will  be  forwarded  as  soon  as  received.  In  communi- 
cation with  the  bonding  company,  we  have  beoi  informed  that  a  supply  will 
be  forwarded  to  us  as  soon  as  received." 

On  June  13,  1908,  the  county  treasurer  delivered  to  said  Torpey  the 
foUowiag  receipt: 


"Received  from  B.  J.  Smith,  of  Na  1  South  Division  street,  Peekekill,  N. 
T.,  aivl^tlon  and  bond,  and  two  hundred  elxhteen  and  ""/m  dollars. 


It  is  admitted  that  the  regular  liquor  tax  certificate  was  not  delivered 
to  the  defendant  until  the  2d  of  July,  1908.  It  does  not  appear  when 
the  county  treasurer  received  the  new  supply  of  blank  bonds,  nor  does 
it  appear  why  a  liquor  tax  certificate  was  not  delivered  to  the  defend- 
ant, or  to  his  agent,  Mr.  Torpey,  prior  to  July  2,  1908,  except  that 
down  to  May  28th  the  county  treasurer  had  not  received  the  new  sup- 
ply of  blanks.  It  also  appears  that  on  the  22d  day  of  May,  1908,  the 
state  commissioner  of  excise  wrote  a  letter  to  the  county  treasurer  of 
Westchester  county,  in  which  he  said : 

"By  reason  of  the  provisions  of  chapter  350,  p.  1022,  of  the  Laws  of  1908. 
which  became  a  law  on  the  19th  Inst.,  the  Uquor  tax  l>ond  which  has  been 
used  heretofore  Is  no  longer  In  proper  form.  A  new  form  of  bond  is  l>eing 
prepared  by  the  department,  and  a  supply  will  be  sent  you  as  soon  as  pos- 
sible. In  the  meantime  you  will  accept  no  more  of  the  bonds  formerly  used, 
nor  Issue  or  transfer  any  liquor  tax  certificates.  Kindly  return  to  tbe  de- 
partment at  once  all  unused  bonds  whl<A  you  have  In  your  possession." 

The  evidence  fails  to  show  when  the  new  blank  bonds  were  received 
by  the  county  treasurer,  so  that  it  is  impossible  to  say  from  the  evi- 
dence that  on  the  10th,  12th,  and  13th  days  of  June,  1908,  when  the 
violations  are  alleged  to  have  taken  place,  the  defendant  could  not 
have  had  posted  in  his  place  of  business  a  regular  liquor  tax  certifi- 
cate. No  formal  application  was  made  for  a  license  by  or  on  behalf 
of  the  defendant  until  subsequent  to  the  16th  day  of  May,  1908,  and 
no  money  was  paid  for  such  license  until  the  13th  day  of  June,  1908. 
No  excuse  is  offered  by  the  defendant  for  his  failure  to  take  out 
and  pay  for  his  liquor  tax  certificate  prior  to  the  15th  of  May,  1908. 
The  new  bond  did  not  go  into  effect  until  May  19th.  It  was  not  suffi- 
cient that  his  agent,  Mr.  Torpey,  should  go  to  the  county  treasurer's 
office  to  arrange  for  the  making  of  the  applications  at  a  subsequent 
date.   It  was  the  duty  of  the  defendant  to  make  his  application  in 
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proper  form^  accompanied  by  the  required  bond  and  the  amount  of 
the  tax.  prior  to  the  1st  day  of  May,  and  if  for  any  reason  be  failed 
to  obtain  a  proper  certificate  prior  to  that  date  it  was  his  duty  under  the 
law  to  refrain  from  trafficing  in  liquors  until  he  received  and  posted 
a  certificate  as  required  by  the  statute;  and  if  the  county  treasurer  for 
any  reason  refused  or  neglected  to  receive  his  application  and  money 
and  issue  a  proper  certificate  the  defendant's  remedy  was  by  an  ap- 
plication to  the  court  for  a  writ  of  certiorari,  but  in  no  event  did  he 
have  a  right  to  sell  liquor  until  he  had  obtained  and  posted  a  proper 
liquor  tax  certificate. 

The  county  treasurer  had  no  authority  to  authorize  the  defendant 
to  continue  business  after  the  1st  of  May,  except  by  issuing  a  reg^ular 
liquor  tax  certificate,  in  the  form  and  manner  provided  by  the  liquor 
tax  law,  and  the  letters  written  by  him  on  May  22  and  May  28,  and 
the  receipt  given  on  June  13,  1908,  afforded  no  protection  to  the  de- 
fendant. The  liquor  tax  law  explicitly  details  the  steps  necessary  to  be 
taken  by  any  person  who  seeks  to  traffic  in  liquor,  all  of  which  must 
be  taken  before  the  business  becomes  le^al.  In  the  first  place,  he 
must  pay  the  tax ;  second,  he  must  file  with  the  county  treasurer  the 
formal  application,  under  section  17  of  the  liquor  tax  law  (Laws  1896, 
pp.  59,  61,  65,  c.  112)  ;  third,  he  must  file  and  have  approved  the 
bond  required  by  section  18  of  the  liquor  tax  law;  and  then  it  is 
provided  in  section  21,  as  amended  by  Laws  1901,  p.  1638,  c.  640,  that: 

"Before  commencing  or  doing  any  buslnen  for  the  time  for  which  the  ex- 
cise tax  is  paid,  and  the  certificate  Is  given,  tlie  said  Uqoor  tax  certificate 
shall  be  inclosed  In  a  saltable  wood  or  metal  frame,  lutTing  a  clear  glaw 
face,  and  a  aubstantial  wood  or  metal  ba<ft,  so  that  the  whole  of  said  cov 
tlflcate  may  be  seen  therein,  and  shall  be  posted  up,  and  at  all  times  dis- 
played In  a  cMisplcuons  place  in  the  room  or  bar,  where  the  traffic  In  llq- 
uoTs,  for  wbldi  the  tax  was  paid,  Is  carried  tm,  so  that  sH  posons  vWtliv 
flnch  place  may  readily  see  12ie  same." 

It  is  admitted  in  this  case  that  at  no  time  during  the  month  of  June 
was  there  a  liquor  tax  certificate,  in  the  form  prescribed  by  section 
20  of  the  liquor  tax  law,  posted  in  the  defendant's  barroom,  nor  was 
there  such  a  certificate  in  his  possession.  Section  31  of  the  kiw  pro- 
vides : 

"It  Shan  not  be  lawful  for  any  person  wbo  has  not  paid  a  tax,  as  provid- 
ed Ui  sectlrai  11  of  this  act,  and  obtained  and  posted  a  liquor  tax  certificate, 
as  provided  In  this  act,  to  s^,  olEer  or  expose  for  sale,  or  give  away,  liquors 
in  any  quantity  less  tttan  five  wine  gallons  at  a  tlme^"  Laws  1886^  p.  73,  c. 
112,  as  amended  1^  Laws  1906,  p.  1129,  c  4S6. 

In  the  matter  of  Lyman  v.  Fegen,  26  Misc.  Rep.  300,  56  N.  Y.  Supp. 
1020,  the  court,  in  considering  the  provisions  of  section  31,  above 
quoted,  said: 

"It  will  be  seen  that  ttie  word  'and,*  and  not  the  word  *or,'  la  med  to  con- 
nect the  different  parts  of  these  sentences,  and  therefbre  the  payment  at  the 
tax  alime  is  not  sufficient  to  protect  the  vendor.  He  must  do  it,  and  also 
comply  with  the  provision  ot  the  law  with  req^ect  to  posting  the  certificate 
where  it  can  at  all  times  be  readily  seen;  eim  the  sale  of  Uqnor  is  ill^iat 
under  sectitm  81.** 

The  defendant's  evidence  fails  to  show  that  prior  to  the  13th  of 
June,  1908,  he  had  paid  the  tax,  or  filed  a  properly  verified  appUca- 
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tion^  or  filed  and  had  approved  the  bond  required  by  section  18 ;  and 
while  it  does  appear  that  on  the  18th  of  June,  he  filed  with  the  county 
treasurer  an  application  and  bond,  and  paid  the  tax,  yet  it  is  conceded 
by  the  defendant  that  he  did  not  on  that  day,  nor  for  two  weeks  there- 
after, have  the  litjuor  tax  certificate  posted,  or  even  in  his  possession. 
The  refusal  or  failure  of  the  county  treasurer  to  receive  from  the  de- 
fendant the  liquor  tax,  or  to  issue  to  him  a  proper  certificate,  did  not 
justify  the  defendant  in  trafiicingf  in  liquors  after  the  1st  of  May, 
1908,  and  is  no  defense  to  this  action,  which  is  brought  to  recover 
penalties  for  sales  made  between  that  date  and  July  2,  1908,  when  the 
defendant  actually  received  and  posted  the  liquor  tax  certificate. 

Under  the  old  excise  law  it  was  held  that  commissioners  of  excise 
had  no  power  to  abrogate  the  statute,  and  that  their  neglect  of  duty 
would  not  save  a  person  from  the  penalty  imposed  for  an  unauthorized 
and  unlawful  sale.  Mayor,  etc.,  of  N.  Y.  v.  Mason,  4  E.  D.  Smith,  146. 
The  same  rule  applies  to  the  county  treasurer  under  the  present  law. 
In  the  case  of  Lawrence  v.  Gracy,  11  Johns.  179,  it  was  Iwld  that,  on 
the  trial  of  an  action  for  a  penalty  for  violation  of  the  excise  law, 
evidence  that  the  defei£dant  had  revived  a  parol  license  was  inad- 
missible. In  the  case  of  Crtmin  v.  Stoddard,  97  N.  Y.  271,  it  was  held 
that,  to  avoid  the  penalty  imposed  by  the  excise  law  (chapter  628,  p. 
405,  X^ws  1857),  the  party  desiring  to  sell  liquor  must  see  to  it  that 
he  obtains  a  license  from  those  clearly  authorized  to  grant  it.  In 
this  case  the  defendant,  sued  for  a  penalty,  defended  upon  the  p^round 
that  he  had  received  a  license  from  the  commissioners  of  excise.  It 
appears,  however,  that  those  who  had  8%ned  the  license  were  not  com- 
missioners. The  court  (I^forth,  J.)  said: 

"One  who  desires  to  enjoy  the  prlTlleges  offered  by  the  act  under  which 
the  proceedings  in  question  were  had  mast  see  to  It  that  they  are  granted 
by  one  duly  authorized,  or  submit  to  the  penalty  prescribed." 

In  many  other  states,  as  well  as  our  own,  it  has  been  held  that  show- 
mg  qualifications  and  fitness  to  engage  in  the  liquor  business,  willing- 
ness to  comply  with  all  the  terms  and  conditions  of  the  license  law,  a 
tender  of  the  license  fee,  and  the  arbitrary  and  wrongful  refusal  by 
the  municipal  ofi&cers  to  issue  a  license,  will  not  excuse  the  necessity 
of  such  license,  or  justify  a  sale  made  without  it.  Montpelier  v. 
Mills  (Ind.).  85  N.  E.  6;  Meroney  v.  State,  49  Tex.  Cr.  R.  337,  92 
S.  W.  846;  Mayor,  etc.,  of  N.  Y.  v.  Mason.  4  E.  D.  Smith,  146; 
Kadgihan  v.  Bloomington,  58  111.  229 ;  Village  of  Franklin  v.  String- 
an,  66  111.  App.  94;  Rosenham  v.  Commonwealth  (Ky.)  2  S.  W.  230; 
State  v.  Huntly,  29  Mo.  App.  278;  Roberts  v.  State,  26  Fla.  360-363, 
7  South.  861 ;  Commonwealth  v.  Blackington,  24  Pick.  (Mass.)  352 ; 
State  v.  Bach,  36  Minn.  234,  30  N.  W.  764;  State  v.  Cron,  23  Minn. 
140. 

In  the  case  at  bar  there  is  no  excuse  whatever  given  for  the  defend- 
ant's failure  to  obtain  a  liquor  tax  certificate  prior  to  the  19th  of 
May,  1908,  which  was  the  date  when  the  new  Uw,  requiring  a  new 
form  of  bond,  went  into  effect.  Nor  does  it  appear  that  the  county 
treasurer  was  not  in  a  position  to  issue  a  proper  certificate  between  the 
date  of  his  last  letter  to  Mr.  Torpey,  which  was  May  28,  1908,  and  the 
10th  day  of  June,  when  the  first  violation  occurred ;  but,  in  any  event, 
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whether  the  fault  was  in  the  county  treasurer's  office,  or  with  the  new 
law,  or  with  the  defendant's  agent,  Torpey,  he  had  no  right  to  sell 
liquor  after  the  1st  of  May,  1908,  without  having  first  procured  and 
posted  the  regular  liquor  tax  certificate.  In  other  wonis,  to  entitle 
him  to  sell  liquor,  it  was  necessary  that  all  the  conditions  precedent, 
viz.,  the  payment  of  the  liquor  tax,  the  filing  of  a  proper  written  ap- 
plication duly  verified,  the  filing  and  approval  of  a  proper  bond,  and 
the  posting  of  a  liquor  tax  certificate,  should  have  been  complied  with. 
If  the  fault  was  in  the  county  treasurer's  office,  or  even  in  the  office 
of  the  state  commissioner  of  excise,  the  defendant  could  have  com- 
pelled the  issuing  to  him  of  a  liquor  tax  certificate  by  a  writ  of  cer- 
tiorari, if  he  was  entitled  thereto,  by  an  application  to  the  Supreme 
Court;  but  pending  the  determination  oi  such  an  application  he 
would  have  had  no  right  to  traffic  in  liquors. 

A  verdict  is  directed  in  favor  of  the  plaintifif,  on  the  first  three 
causes  of  action,  for  $150  and  costs. 


(anpreme  Ooart,  Appelate  DIvIalon,  Bint  Department.  November  13,  190S.) 

1.  Master  and  Sbbtant  (|  116*) — Imnam  lo  SEBTAHT—"ScAnou>"— La- 

bob  Law. 

Plaintiff,  an  inm  worker  In  defendant's  employ  tn  the  erection  of  a 
Bted  building,  was  setting  up  a  derri<A  oa  the  first  floor  over  an  open 
space  30  feet  deep.  Defendant's  general  fweman  Erected  ^alntlff  and 
bis  co-employe  to  get  a  couple  of  horses  and  put  a  plank  across  them,  bo 
tbey  could  reacb  their  work.  Plaintiff  started  to  get  one  of  several  new 
planks,  when  the  foreman  directed  blm  not  to  take  them,  but  to  take 
other  old,  but  larger,  planks  lying  near  by.  The  horses  were  placed,  one 
each  side  of  the  bole,  and  a  plank  placed  thereon,  which  broke  as  plain- 
tiff came  near  the  center  and  precipitated  him  Into  the  basemeat,  caus- 
ing his  Injnrlea.  Held,  that  such  ccmtrlTance  constituted  a  "scaffold." 
within  Labor  I<aw  (Laws  1897.  p;  467,  c.  415)  M  18,  18,  making  It  the 
absolute  duty  of  the  master  to  fomlah  proper  and  salSe  material  fw  the 
constmctlim  of  scaffolds  necessary  In  building  otmstmctbm,  etc 

LEd.  Note. — For  othw  cases,  see  Master  and  Serrant,  Cmt  I^.  |  207; 
Dec.  Dig.  1 116.* 

For  other  deflnltlons.  see  Words  and  Phrases,  toL  8,  p.  77K!.l 

2.  Masixb  and  Skbvant  (8  103*) — Irjubies  to  Sbbvant— Defboiitb  Soaf- 

roLD— Labob  Law— Drleoation  or  Dutt. 

The  duty  of  a  master,  under  Labor  Law  (Laws  1897,  p.  467,  c.  415)  iS 
18,  19,  to  fumlsb  and  erect  a  safe  scaffold.  Is  absolute,  and  cannot  be 

delegated. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  I  ITS ; 
Dec.  Dig.  I  108.*] 

S.  Mabteb  ahd  SntvAirr  116^ — Imjubiks  to  SnvANT— BBicxioir  or  Scat- 

TOLD. 

Under  I*abor  Law  (Laws  1897,  p.  467,  c.  415)  H  18,  19,  requiring  a 
master  to  furnish  and  erect  a  safe  scaffold  for  the  use  of  employ^  where 
a  master  furnished  unsafe  material,  the  fact  that  plaintiff  and  his  fd- 
low  snrant  actually  put  It  In  position  at  the  place  and  tor  the  purpose 

•For  ottasr  ohm  m*  mub«  tetlo  *  |  mumbbs  la  Dse.  ft  Am.  Digs.  1M7  to  dAto,  A  Rcv'r  lnd«z« 
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ordered  did  not  bar  plalDtllTs  right  to  recover  for  Injuries  cailsed  by  the 
breaking  thereof. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  I  207 ; 
Dec.  Dig.  I  lie.*] 

4.  Master  ano  Sebvart  (S  289*) — Injusies  to  Sebvant— Ooktbxbutobt  Nbo- 

LIOENCB. 

Where  plaintiff  was  Injured  hj  the  breaking  of  material  famished  for 
the  construction  of  a  scaffold,  evldenoe  held  to  reonlre  mbmlBslon  of  the 
question  of  ^alntlfl's  negligence  to  the  jury. 

[Ed.  Mote. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  H 
108»-1132 ;  Dec.  Dig.  |  2f»*} 

McLau^lln  and  Houghton,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Claude  D.  Warren  against  Post  &  McCord.  From  a 
judgment  for  plaintiif  for  $2,641.43.  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  it  appeals.  Afiirmed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  HOUGHTON,  and  SCOTT,  JJ. 

Frank  Veraer  Johnson  (Charles  J.  Fay,  of  counsel),  for  appellant 
Thcmias  J.  O'Neill,  for  respondent 

CLARKE,  J.  The  defendant  was  erecting  a  steel  frame  building 
at  TTrirty-Ninth  street  and  First  avenue,  in  the  city  of  New  York. 
The  plaintiff  was  an  iron  worker  in  its  employ.  Skeleton  steel  con- 
struction had  been  put  tip,  and  the  first  floor,  which  was  about  30 
feet  above  the  basement  A  lattice  work  steel  derrick  had  been  raised 
from  the  cellar  to  the  first  floor  and  was  being  set  up,  in  order  that 
with  it  the  iron  beams  could  be  raised  to  their  proper  positions  in  the 
further  construction  of  the  building.  This  derrick  was  secured  by 
cables  from  the  top  which"  were  being  set  up  taut  by  the  use  of  turn 
buckles.  The  plaintiff  and  one  Sprague  were  engaged  in  so  setting  up 
one  of  the  cables.  They  had  screwed  up  the  turn  buckle  as  high  as 
they  could  reach  while  standing  on  the  floor  beams.  There  was  an 
opening  in  the  floor,  from  8  to  10  feet  wide  and  about  10  or  12  feet 
l<nig.  The  plaintiff  testified  that  Lowman,  the  general  foreman  of 
defendant,  seeing  that  they  were  trying  to  work  over  their  reach,  told 
them — 

"to  get  a  plank  and  build  a  scaffold  so  we  could  reach  It ;  a  couple  of  horses, 
and  put  across  It  and  build  a  scaffold,  so  we  could  reach  our  work.  When  he 
told  ns  that,  to  get  a  plank  and  go  and  build  a  scaffold  with  two  horsey  we 
each  got  a  horse,  and  then  there  were  all  kinds  of  planks  lyhig  there,  and 
amongst  them  was  several  new  planb.  I  went  to  get  one  of  those  new  plaaks, 
and  he  said:  'Don't  take  those  planks  away  from  there.  Take  some  of  these' 
— pointing  over  to  where  there  was  some  old  planks  of  a  larger  dimension, 
I  think,  than  the  others.  He  Indicated  or  pointed  out  the  plank  to  tis.  We 
went  and  got  that  plank,  and  put  It  on  the  horses  exactly  as  be  pointed  out 
I  should  say  the  plank  was  18  feet  possibly  20  feet;  long.  My  best  judgmoit 
would  be  it  was  3  inches  thick  and  10  inches  wide." 

Lowman  admitted  that  the  men  were  engaged  in  setting  up  the  guy 
as  testified  to  under  his  supervision,  but  denied  that  he  had  given  any 
instructions  whatever  with  reference  to  getting  either  the  horses  or  the 

•For  other  oum  mi  nma  tople  ft  I  mumbu  In  Deo.  *  Am.  Blga.  1907  to  teto,  A  Bv'r  mOnMi 
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plank.  Gaines,  the  derrkkman  and  assistant  foreman,  with  power 
to  direct  the  men,  testified  that  he  told  Sprague  to  get  the  horses  and 
a  plank  and  tighten  up  that  huckle.  The  horses  were  placed,  one  on 
each  side  of  the  hole,  by  die  plaintiff  and  Sprague,  and  the  plank  was 
placed,  resting  upon  the  horses  and  across  the  hole.  Sprague  got  on 
the  scaffold  ahead  of  the  plaintiff,  and  walked  out  to  where  the 
guy  was,  and  put  his  hand  oa  it.  The  plaintiff  got  on  the  plank  with 
a  bar  on  his  shoulder,  and  as  he  came  near  the  center  of  it  the  ^lank 
broke.  Sprague  saved  himself  by  holding  onto  the  guy.  Pluntiff 
fell  some  30  feet  into  the  basement,  and  received  the  injuries  com- 
plained of. 

A  motion  to  dismiss  the  complaint  at  the  close  of  the  whole  case 
was  denied,  and  the  case  was  submitted  to  the  jury ;  the  learned  court 
charging,  among  other  things,  as  follows: 

"HiIb  action  is  bron^t  under  section  18  of  the  labor  law,  which  provides 
that  a  person  employing  or  directing  another  to  perform  labor  of  any  kind  in 
the  erection,  repairing,  altering,  or  {Minting  of  a  house,  building,  or  struc- 
ture shall  not  furnish  or  erect,  or  cause  to  be  furnished  or  erected,  for  the 
performance  of  such  labor,  scaffolding,  hoists,  stays,  laddera,  or  other  me- 
chanical contriTances  vrbldb.  are  unsafe  unsuitable^  or  Imivoper,  and  whldi 
are  not  so  crastnicted,  placed,  and  operated  as  to  give  proper  protection  to  the 
life  and  limb  of  the  person  so  employed  or  engaged.  The  scaffold  was  erect- 
ed by  the  plaintiff  and  hta  fellow  employ^,  and  a  plank  was  taken  by  them 
from  a  pile  of  similar  .planks  lying  upon  the  floor.  Under  the  labor  law, 
which  I  have  stated  to  you,  the  duty  was  upon  the  defendant  to  furnish  or 
direct  a  scaffold  to  be  constructed  or  operated  so  as  to  give  proper  protec- 
tion to  the  life  and  limb  of  the  [dalntlff,  and  that  duty  could  not  be  delegated, 
nor  liablli^  evaded  by  an  attempted  delegation  of  such  duty." 

Tlie  defendant  requested  the  court  to  charge  that  the  structure  in 

this  case  did  not  come  within  the  provisions  of  sections  18  and  19 
of  the  labor  law  (Laws  1897,  p.  467,  c.  415).  That  request  being  re- 
fused, the  defendant  excepted.  The  charge  in  other  respects  was  un- 
exceptionable, and  the  question,  therefore,  presented  to  this  court,  is 
whether,  under  the  circumstances  of  this  case,  a  pluik  placed  upon 
two  horses  across  an  opening  in  the  floor  of  a  steel  frame  building  in 
process  of  construction,  used  for  the  purpose  of  enabling  men  to 
reach  the  guy  ropes  of  a  derrick  for  the  purpose  of  properly  setting 
it  up,  in  order  that  the  material  to  be  used  m  the  further  construc- 
tion of  the  building  could  be  raised  to  the  proper  position,  is  a  scaf- 
folding, within  the  meaning  of  section  18  of  the  labor  law  (chapter 
415,  p.  467,  of  the  Laws  of  1897).  In  construing  this  act,  in  Stew- 
art V.  Ferguson,  164  N.  Y.  553,  58  N.  E.  662,  the  Court  of  Appeals 
said : 

"Section  18  Is  a  posltlTe  prohibition  laid  upm  the  master,  without  exces»- 
tlon,  upon  acooont  ot  his  ignorance  or  the  carelessneis  of  bis  ■emuits.'* 

In  Schapp  V.  Bloomer,  181  N.  Y.  125,  73  N,  E-  563,  a  scaffolding 
had  been  placed  in  a  room,  composed  of  horses  with  planks  thereon, 
to  furnish  a  platform  for  workmen  to  stand  on  in  installing  shafting 
in  a  completed  building.  The  court,  in  holding  that  the  statute  did  not 
apply  under  sudi  circumstances,  said: 

"As  we  have  seen,  the  statute  limits  the  scaffolding  to  be  ccmstructed  to 
certain  i^ecifled  cases^  such  as  the  erecttw,  r^lring,  altering,  or  palntlDg 
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of  a  hotise,  tralldlng,  or  structure.  The  limitation  to  specified  esses  shows 
that  It  was  not  Intended  to  Inclade  scaffolding  In  all  cases.  What  the  Legis- 
lature evidently  had  In  mind  whs  Bcaffoldbig  on  balldings  or  strnctnres  where 
lis  use  was  ohvlonslr  dangerons  to  life  and  limb  of  an  employ^  thereon  in 
case  of  a  fall.  If  ordinary  staging,  put  up  In  a  room  from  4  to  6  feet  above 
the  floor  to  facilitate  the  placing  of  fljctures,  was  Intended  to  be  included  as 
among  the  ^>eclflc  cases,  we  should  find  it  difficult  to  suggest  a  scaffold  that 
would  not  fall  within  the  llmitatl(m  of  the  statute." 

But  the  buildine  in  which  this  scaffold  was  placed  was  in  course 
of  erection,  and  the  scaffold  was  to  be  used  in  securing  the  derrick 
used  in  putting  the  beams  of  the  building  into  position.  It  extended 
over  an  open  space,  and  if  it  broke  a  workman  thereon  would  fall 
about  30  feet.  It  seems  clear  that  this  is  one  of  the  specified  cases, 
and  that  the  scaffolding  was  on  a  building  where  its  use  was  obvious- 
ly dangerous  to  life  and  limb  of  an  employe  thereon  in  case  of  a  fall. 

In  Madden  v.  Hughes,  104  App.  Div.  101,  93  N.  Y.  Supp.  304,  the 
court  said: 

"The  appellants  also  insisted  that  the  statute  does  not  apidy  for  the  addi- 
tional reason  that  the  platform  was  furnished  by  the  men  themselves  and  not 
by  the  defendants.  *  *  *  If  the  statute  applies  only  to  a  case  where  the 
master  in  fact  furnishes  and  erects  the  contrivance.  It  has  not  changed  the 
rule  at  common  law  as  declared  In  Butler  v.  TownsnuU  126  N.  Y.  105.  26  N. 
E.  1017.  The  purpose  of  the  statute  was  to  Impose  an  absolute  duty  on  12ie 
master,  whidi  could  not  be  d^egated." 

On  appeal  in  tiiat  case  to  the  Court  of  Appeals  (185  K.  Y.  466,  78 

N.  E.  167)  the  court  said: 

"It  appears  that  the  plank  used  as  a  scaffold  broke,  causing  the  injury  to 
the  ^aintiff  complained  of.  It  was  the  duty  of  the  master  to  furnish  proper 
and  safe  material  for  the  construction  of  the  scaffold.  It  was  the  duty  of  the 
plaintiff,  if  ordered  to  construct  a  scaffold,  to  constnict  it  In  audi  a  mannw 
as  to  make  it  bsIb  for  bim  to  work  upon.  It  was  his  doty  to  use  only  safe 
and  proper  material.  If,  however,  the  planks  used  by  him  on  this  occadon 
were  the  planka  furnished  by  the  defendants,  and  be  did  not  know  at  the  time 
of  using  th^  tbat  th^  were  unsafe  and  imitroper,  he  would  not  be  diaiipea- 
ble  with  contributory  negHgenceL" 

If  this  structure  was  necessary  in  the  erection  of  this  building,  and 
there  is  no  doubt  from  this  evidence  that  it  was,  as  Lowman,  the  fore- 
man, testified  that  he  ordered  the  plaintiff  and  Sprague  to  tighten  up 
the  guys,  and  that  Gaines,  as  his  assistant  foreman,  had  power  to  di- 
rect these  men  where  to  go  and  what  to  do,  and  Gaines  testified  that 
he  ordered  them  to  get  &e  horses  and  build  the  scaffold,  it  became 
the  duty  of  the  defendant  to  furnish  and  erect  a  safe  scaffold.  'Hiis 
was  an  absolute  duty,  which  would  not  be  delegated,  and  the  fact  that 
plaintiff  and  his  fellow  employe,  Sprague,  actually  put  the  horses  and 
plank  in  position  at  the  place  and  for  the  purpose  ordered  does  not  bar 
a  recove^.  In  the  language  of  the  Court  of  Appeals  in  the  Madden 
Case,  supra: 

"If  tbe  planks  used  by  htm  on  this  occasion  were  the  planks  furnished  by 
the  defendant,  and  he  did  not  know  at  the  time  of  using  them  that  they  were 
imsafe  and  improper,  be  would  not  be  diargeable  with  contributory  n^ll- 
gence.** 

The  question  of  contributory  negligence  was  properly  left  to  the 
jury  and  resolved  in  plaintiff's  favor.   As  we  think  the  facts  bring 
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the  case  within  the  pruvisioas  of  the  labor  law,  we  find  no  error  in  ihis 
rerord. 

The  judgment  and  order  appealed  from  should  be  affirmed,  widi 

costs  to  the  respondent. 

PATTERSON,  P.  J.,  and  SCOTT,  J.,  concur. 

McLaughlin,  J.  (dissenting).  I  dissent.  The  court  erred  in 
refusmg  to  charge  that  "the  structure  in  this  case"  did  not  come  with- 
in  the  provisions  of  sections  18  and  19  of  the  labor  law  (Laws  1897, 
p.  467,  c.  415).  A  plank  placed  upon  two  "horses"  for  the  purpose 
of  enabling  the  men  employed  to  reach  the  guy  ropes  to  adjust  them 
can  no  more  be  said  to  have  been  a  scaffold,  within  the  meaning  of  the 
statute,  than  could  an  empty  box  or  any  other  temporary  appliance, 
had  it  been  used  for  the  same  purpose.  It  was  an  appliance  used  in 
the  erection  of  the  building,  but  no  more  so  than  a  stepladder,  ham- 
mer, chisel,  or  saw.  It  was  not  a  "scaffold,"  within  the  meaning  of 
the  statute. 

I  think  ^e  judgment  ^ould  be  reversed,  and  a  new  trial  ordered. 
HOUGHTON,  J.,  concurs. 


BALTIMORE  ft  O.  R.  CO.  t.  LA  DUE  et  al. 
{Snprane  Court,  Appellate  DItIsIod,  First  D^artment   Norember  13,  1908.) 

1.  CABRIEBS  <S  34*) — INTKBSTAIX  GOUCEBOI)— UffBEASOITABLB  RjiTBB— IterMMI- 

KATio  N-^uaisDiono  N. 

A  dilpper,  seeking  relief  from  unreasonable  rates  establiahed  for  Inter* 
state  ccMnioerce.  Is  required  by  Interstate  Commerce  Act  Feb.  4,  1887,  c. 
101,  24  Stat.  379  (U.  S.  Comp.  St.  1801,  p.  3163),  to  prlmarUy  Invoke  re- 
dress through  the  Interstate  Conunerce  Commission,  which  Is  vested  with 
excluBlve  nlglniil  Jurisdiction  to  determine  the  reascmablenesB  ot  rates 
fixed  In  an  established  schedule. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec  Dig.  I  84.*] 

2.  Cabbiebs  (I  27*) — Aqbeed  Rates— Ixjjcoai,  Contbaot. 

If  an  agreed  rate  for  the  transportation  of  Interstate  freight  Is  less  than 
the  rate  shown  by  the  schedule  posted  and  published  as  required  by  In- 
terstate Commerce  Act  Feb.  1SS7.  e.  101,  24  Stat.  S7&  (U.  S.  Comp.  8t 
1001,  p.  S15S),  the  agreement  la  Illegal  and  nnenforceabl& 

[Ed.  Note^Fw  otbex  cases,  see  Carrters,  Cent  Dig.  i  84;  Dec.  Dig.  I 
27.*] 

3.  Cabbiebs  (I  196*)— Ihtkbstate  Fuiobt— TunspoBTATioir— Batbs-Oteb- 

CHABGE— COUKTEBCLAIU— BUBDEN  OF  PBOOF. 

Since  the  effect  of  the  federal  legislation  regulating  Interstate  commerce 
(Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  S.  Comp.  St  1901,  p.  3153])  Is 
to  remove  the  rate  question  from  private  agreement  a  shipper,  having 
filed  a  counterclaim  In  an  action  by  the  carrier  for  freight  alleging  an 
agreement  for  a  less  rate  thnn  that  charged,  and  having  stipulated  that 
the  rate  charged  was  the  published  and  filed  rate,  "made  up  of  a  combi- 
nation of  local  rates,"  had  the  burden  of  proving  that  the  appropriate  rate 
was  not  the  sum  of  such  local  rates,  but  anothw  rate,  eatabUshed  and  filed. 

(Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  t  884;  Dec.  Dis- 
<  196.*]  
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Appeal  from  Appellate  Term. 

Action  by  the  Baltimore  &  Ohio  Railroad  Company  against  Charles 
La  Due  and  another.  From  a  determination  of  the  Appellate  Term 
(57  Misc.  Rep.  614,  108  N.  Y.  Supp.  659),  affirming  a  judgment  of 
the  Municipal  Court  in  faVor  of  defendants  on  a  certain  counterclaim, 
and  from  an  order  denying  plaintiff's  motion  for  a  new  trial,  it  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  lAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Edward  V.  Conwell,  for  appellant 
Herbert  Goldmark,  for  respondents. 

SCOTT,  J.  The  plaintiff  appeals  from  a  determination  of  the  Ap- 
pellate Term  of  the  Supreme  Court,  affirming  a  judgment  of  the 
Municipal  Court.  The  plaintiff  sued  for  frei^t  charges  on  certain 
hay  shipped  by  defendants  from  Indiana  to  New  York.  The  latter 
counterclaimed  for  excess  chaises  upon  certain  other  shipments  from 
Indiana  and  Ohio  to  New  York,  alleging  that  such  charges,  which 
they  had  been  obliged  to  pay,  "were  exorbitant  and  excessive,  in  that 
the  fair  and  reasonable  value  and  agreed  price  of  the  services  rendered 
by  plaintiff  in  the  transportation  of  said  cars,  and  the  advances  made 
by  plaintiff,"  were  much  less  than  the  amount  actually  collected  and 
paid.  The  whole  controversy  turns  upon  these  counterclaims,  which 
were  allowed  by  the  judgment  appealed  from. 

It  is  not  contended  that  the  payments  were  voluntary.  If  the  de- 
fendants' position  rested  alone  upon  the  ^legation  that  the  rate  of 
freight  charged  was  unreasonable  and  exorbitant,  it  would  be  clear 
that  the  Municipal  Court  was  without  jurisdiction  to  pass  upon  the 


Court  of  the  United  States  in  Texas  &  Pac.  Ry.  Co.  v.  Abilene  Cotton 
Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct.  350,  61  U  Ed.  663,  wherein  it 
was  held  that: 

"A  shipper,  seeing  reparation  predicated  iip<m  the  tmreosonableness  ot 
tbe  established  rate,  must,  uoder  the  act  to  regulate  commerce  (iDterstate 
Commerce  Act  Feb.  4,  18S7,  c.  101,  24  Stat  879  [U.  8.  Comp.  St  1901,  p. 
3153]),  primarily  invoke  redress  tlirough  the  Interstate  Commerce  Commis- 
sion, which  l>ody  aione  Is  Tested  with  power  originally  to  entertain  proceed- 
ings for  the  alteration  of  an  established  schedule,  because  the  rates  fixed  there- 
in are  iinrees(niabl&*' 

The  defendants'  pleading,  however,  is  open  to  the  construction  that 
a  recovery  is  sought  because  the  rate  charged  exceeded  that  which 
had  been  previously  agreed  upon,  and  there  was  evidence  to  sustain  a 
finding  that  there  had  been  a  special  contract  to  transport  the  hay  at 
27  and  27^^  cents  per  hundredweight,  while  the  defendant  was  ob- 
liged to  pay  40  cents  per  hundredweight.  It  is  conceded,  as,  indeed, 
it  must  be,  that  if  the  agreed  rate  was  less  than  llie  rate  shown  upon 
the  schedule  posted  and  published  as  required  by  the  interstate  com- 
merce act  the  agreement  for  the  reduced  rate  was  illegal  and  could 
not  be  enforced.  Texas  &  Pac.  R.  R.  v.  Mugg,  202  U.  S.  242,  26 
Sup.  Ct.  628,  50  L.  Ed.  1011.   The  parties  to  t£e  action  entered  upon 
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a  Stipulation,  which  is  a  part  of  the  record,  and  which,  so  far  as 
concerns  the  counterclaims,  reads  as  follows: 

"The  rates  at  which  certain  claimed  unreasonatde  and  exorbitant  diaiiei 
m  the  flhlj^nents  described  and  set  ont  In  the  answer  and  connterdalm  of  tbe 
defmdants  herein  were  compnted  are  tiiose  fixed  In  cwtaln  sdiednles  ot  rates, 
fares,  and  charges  for  the  traniQKirtatloii  of  passnigerB  and  pn^ierty.  e>t^llBb> 
ed,  filed,  imblished,  and  posted  by  each  of  the  companies  handling  socta  ship- 
ments, as  required  by  an  act  of  Congreas  mtitled  'An  act  to  relate  com- 
merce,' approved  Febmary  4,  1887,  and  the  various  acts  amendatory  thereof, 
which  said  rates  had  been  continuously  In  force  upon  the  route  of  each  of  said 
companies  over  which  said  shipments  passed  from  the  respective  points  of 
orl^  to  the  respective  points  of  destlnatlcm  set  out  In  said  answer  and 
counterclaim  for  a  period  of  six  months  before  socfa  shipments  were  made; 
said  rates  being  made  up  of  a  combination  of  local  rates." 

This  stipulation,  as  we  consider,  constitutes  a  complete  answer  to 
the  defendants*  counterclaim,  as  it  establishes  the  fact  that  the  charges 
made  by  plaintiff  were  those  established  as  required  by  the  interstate 
commerce  law,  and  in  the  absence  of  any  statement  to  the  contrary  it 
is  to  be  presumed  were  the  rates  and  chaises  applicable  to  the  ship- 
ments in  question.  The  defendant  lays  g^eat  stress,  however,  upon 
the  concluding  words  of  the  quotation  given  from  the  stipulation  "said 
rates  being  made  up  of  a  combination  of  local  rates,  and  insists 
that  there  may  have  been,  notwithstanding,  a  through  rate  established 
according  to  law,  and  that  that  through  rate  may  have  been  the  same 
rate  which  had  been  agreed  upon  between  the  parties. 

It  is  urged  with  great  insistence,  and  seems  to  have  been  thought 
below,  that,  a  special  agfreement  for  a  27-cent  rate  having  been  proven, 
it  was  incumbent  upon  the  plaintiff  to  show  that  no  through  rate  had 
been  established,  or,  if  it  had,  that  it  corresponded  with  tiie  rate  which 
the  defendant  was  obliged  to  pay.  With  this  contention  we  are  un- 
able to  agree.  Section  6  of  the  interstate  commerce  act  (Act  Feb.  4, 
1887,  c.  104,  24  Stat.  380  [U.  S.  Comp.  St.  1901,  p.  3156]),  so  far  as 
necessary  to  be  considered  with  reference  to  the  present  case,  and  as 
it  stood  when  the  shipments  referred  to  in  the  cotmterclaims  were 
made,  reads  as  follows: 

"That  every  common  carrin:  subject  to  the  provMOBs  of  tills  act  shall  print 
and  keep  open  to  public  Inspection  schedules  showing  the  rates  and  fares  and 
charges  for  tbe  transportation  of  passengers  and  property  which  any  such 
common  carrier  has  established  and  which  are  In  force  at  the  time  upon  its 
route.  ♦  •  •  And  when  any  such  common  carrier  shall  have  established 
and  published  Its  rates,  fares  and  charges  In  compliance  with  the  provisions 
of  this  section,  it  shall  be  unlawful  for  such  common  carrier  to  demand,  col- 
lect or  receive  trom  any  person  or  persons  a  greater  or  less  compensation  for 
the  transportation  of  passengers  or  property,  or  for  any  services  In  anmectira 
therewltl^  than  Is  specified  In  sncta  schedule  of  rates,  fares  and  cfaai^  aa 
may  at  any  time  be  hi  force.  *  *  *  It  shall  be  unlawful  (or  any  commcHi 
carrier,  party  to  any  Johit  tariff  to  dianK;  demand,  collect  or  receive  from 
any  person  or  persons  a  greater  or  less  compensation  for  the  transportation 
of  persons  or  property,  or  for  any  services  In  connection  therewith,  between 
any  points  as  to  which  a  joint  rate,  fare  or  diarge  Is  named  thereon  than  Is 
specified  In  the  schedules  filed  with  the  commission  in  force  at  the  tlmfc" 
Section  6.  Act  Feb.  4, 1887.  being  chapter  104  of  the  Laws  <tf  the  49th  Congress, 
nn  amended  by  chapter  882  Ot  the  Laws  of  60th  Congress  ai^Dved  Mardi  3; 
1880  (2S  Stat  866  [U.  B.  Gompi  Bt  1901,  p.  8166]). 
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Section  1  of  the  so-called  "Elkins  Act,"  being  chapter  708  of  the 
Laws  of  the  Fifty-Seventh  Congress,  approved  February  19,  1903 
(32  Stat  847  [U.  S.  Comp.  St  Supp.  1907,  p.  880]),  provided  as  fol- 
lows: 

'*ADd  It  afaall  be  nnlawfnl  (or  any  pmon,  penon,  or  cotporatt<ai  to  ottet, 
grant  or  give  or  to  solicit  accept  or  receive  any  r^te,  concession,  or  dis- 
crimination In  respect  to  the  transportation  of  any  propnty  in  interstate  com- 
merce by  any  common  carrier  subject  to  said  act  to  regolate  commerce  and  the 
acts  amendatory  thereto  whereby  any  such  property  shall  by  any  device  what- 
ever be  transported,  at  a  less  tate  than  that  named  In  the  tarltCs  pobliahed  and 
filed  by  muSi  carrier,  aa  la  reqolred  by  said  act  to  r^ulate  ccanmerce  and  the 
acts  amendatory  thweto,  or  wberdty  any  other  advantage  is  given  or  dis- 
crimination la  practiced." 

The  resulting  effect  of  the  federal  legislation  r^ulating  interstate 
commerce  is  to  remove  tile  question  of  rate  frcun  tiie  realm  of  private 
agreement  Every  contract  of  carriage  by  a  common  carrier  engaged 
in  interstate  commerce  must  as  a  matter  of  law,  be  at  the  rate  fixed 
and  established  as  provided  by  statute,  and  no  agreement  as  to  the 
rate  to  be  charged  is  valid  or  enforceable  if  it  varies  in  any  degree 
from  the  rate  thus  fixed  and  established.  Texas  &  Pac.  R.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.,  supra;  Gulf,  Colorado,  etc.,  Ry.  v.  Hefley, 
158  U.  S.  98,  16  Sup.  Ct.  803,  39  L.  Ed.  910;  Texas  &  Pac.  Ry.  v. 
Mugg,  supra;  Armour  Packing  Co.  v.  United  States.  209  U.  S.  66, 
28  Su^.  Ct.  428,  62  L.  Ed.  681.  The  carrier  is  entitled  to  receive,  and 
the  shipper  is  required  to  pay,  the  rates  fixed.  No  more  can  lawfully 
be  demanded.  No  less  can  lawfully  be  accepted.  In  an  action,  there- 
fore, to  recover  excess  charges,  it  is  wholly  immaterial  whether  or 
not  any  special  agreement  was  made  as  to  rates.  If  the  rate  charged 
corresponded  wi^  the  established  schedule,  it  was  lawfully  charged. 
If  it  did  not  so  correspond,  it  was  imlawfully  charged,  and  the  excess 
may  be  recovered,  llie  question  in  each  case  is  whetlier  or  not  more 
was  charged  than  the  amount  specified  in  the  established  schedule. 

A  defendant,  seeking  an  affirmative  judgment  way  of  counter- 
claim, must  allege  and  prove  all  the  essential  facts  to  sustain  his  claim, 
precisely  as  if  he  were  plaintiff.  Applying  these  rules  to  the  present 
case,  it  will  be  seen  that  the  defendants  neither  alleged  nor  proved  the 
necessary  facts  to  entitle  them  to  recover.  They  alleged  a  special  con- 
tract as  to  the  rate  to  be  charged ;  but  that  was  immaterial.  In  order 
to  recover  they  should  have  alleged  and  proved  that  the  rate  charged 
was  in  excess,  not  of  the  special  rate  agreed  to,  but  of  the  appropriate 
rate  established  as  required  by  law.  This  burden  rested  upon  the  de- 
fendants, but  was  not  assumed  by  them. 

It  follows  that  the  determination  of  the  Appellate  Term  and  the 
judgment  of  the  Municipal  Court  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  in  this  court  and  tiie  court  below 
to  abide  the  event  All  concur. 
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DIKTRICH  T.  DIETRICH. 

(Sapremp  Conrt,  Appellate  Division,  First  Departmeat  Norember  IS,  mOft) 

1-  Mabbiaoi  ({  20*H- Witnesses— Necessitt  roB. 

A  present  agre^ent  between  competent  persons  to  take  each  otber  for 
husband  and  wife  constltntes  a  valid  "marriage,"  though  there  be  no 
wltnessei. 

[Ed.  NotA. — Tor  otber  cases,  see  Marriage,  Cent.  Dig.  iS  1^14 ;  Dec  Dig. 
i  20.* 

For  otber  deflnltlona,  see  Words  and  Kiraaes,  toL  ppi  430IM39B: 
vol.  8,  p.  7717.1 

2,  Masbiage  (S  48*)— GoiniON-LAw  Mabbuok— Pboot. 

A  marriage,  in  the  absence  of  witnesses,  may  be  proved  by  showing  »e- 
tual  cohabitation  as  husband  and  wife,  acknowledgment,  declarations^  con- 
duct, i«pate,  receptlnk  among  neighbors  and  relations,  etc. 

[Ed.  Note.— For  otber  cases,  see  Marriage  Gait  Dig.  {  76;  Dec.  Dig. 
148.*] 

S-  Evidence  (f  (>3*)— "Pbesituftions  or  Fact." 

"Presnmptlons  of  fact"  are  but  inferences  drawn  from  other  facts  and 
circumstances  In  the  case,  and  should  be  made  upon  the  common  prin- 
ciples of  Indnctlon. 

[Ed.  Mote: — ^For  other  cases,  see  Evidence  Cent  Dig.  i  73 :  Dec  Dig.  I 
68.* 

For  oth»  deOnltlons,  see  Words  and  Phrases,  vol.  6,  pp.  fiC87-6638;  r<A. 
8,  p.  7762.] 

4.  Death  (|  2*)— PBSSUiCFTioira— liAPSE  or  Tucb. 

Since  the  iH«sumptlon  of  ctmtlnnance  ot  ilf«  Is  only  overanne  by  a  lapse 
of  7  years'  aln^ce  and  unsuccessful  honest  ^orts  to  find  ot  hear  from 
the  missing  pNStm,  plalntUTs  first  husband  will  not  be  presumed  to  have 
died  during  the  13  mwths  between  the  time  she  saw  blm  last  and  tbe 
time  when  she  claims  to  have  married  defoidant  , 
-  [Ed.  Note^Fmr  other  cases,  see  Death,  Cent.  Dig.  I  2;  Dec  Dig.  |  2.*] 

5.  MABMAQB  (I  40*)— PBESUMPTIOWS— CONTIITUAHCE  Or  RXLATIOirS. 

Cohabitation,  havii^  begun  meretriciously,  ^11  be  presumed  to  have  so 
omtlnued.  In  tbe  absoice  of  clear  proof  of  a  subsequent  marriaga 

[Ed.  Mote. — Foe  otber  cases,  see  Marriage^  Cent  Dig.  I  61:  Dec.  Dig. 
140*1 

6.  Maxbiage  a  40*)— Existence  or  Mabbiagb— Bubden  or  Psoor. 

One  seeking  a  divorce  must  show  a  valid  and  existing  marriage. 
[Ed.  Notcr— For  otber  cases,  see  Marriage^  Cent  Dig.  {  68;  Dec  Dig. 
I  40.*] 

r.  Mabbiaoe  (8  50*)— Evidence— SuFFiciENCT. 

No  valid  marriage  between  plaintiff  and  defoidant  Is  shown  by  prod 
that  plalntlfl  lived  with  her  first  husband  until,  and  saw  him  late  In.  1882 ; 
that  In  1683  she  began  a  meretrldous  relation  with  defndant ;  that  sub- 
sequently they  lived  together ;  that  a  child  was  bom  in  1804 ;  that  In  1896 
plaintiff  and  defendant  agreed  In  writing  to  live  together,  she  ^gnlng 
her  maiden  name  and  it  being  conceded  not  to  be  a  coutract  of  marriage; 
and  that  the  agreement  was  suspended  for  four  weeks  and  reinstated  in 
1880. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent  Dig  U  7S-89;  Dec 

Dig.  I  oa*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Katie  Dietrich  against  Micliael  Dietrich.   From  a  judg- 
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ment  for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  or- 


Argued  before  PATTERSON,  P.  J.,  and  CLARKE,  HOUGH- 
TON, McLaughlin,  and  scott,  jj 

August  p.  Wagener,  for  appellant. 

Joseph  G.  Grauer  (Charles  A.  Rathkopf,  on  the  brief),  for  respond- 
ent. 

CLARKE,  J.  Appeal  from  a  judgment  entered  upon  a  decision  in 
an  action  for  a  separation  upon  the  ground  of  cruel  and  inhuman 
treatment.   The  amended  complaint  alleged  in  paragraph  2: 

"That  on  or  abont  January  15, 1894,  at  tbe  city,  county,  and  state  of  Nevr 
York,  tbe  said  plaintiff,  Katie  Dletrlcli,  Interniarried  with  the  defendants 
Michael  Dietrich,  whoae  wife  she  now  is.** 

The  answer  denied  the  allegation  contained  in  the  second  paragn*aph 
of  the  c<Mnplaint,  and  for  a  further  separate  and  distinct  defense  al- 


"Upon  information  and  belief,  that  at  the  time  of  contracting  the  alleged 
marriage,  set  forth  in  the  coinplalDt,  plaintiff  was  a  married  woman,  had  a 
husband  living,  from  whom  she  bad  not  been  divorced,  which  marriage  was 
in  full  force  and  effect  at  the  time  of  the  allied  marriage  hetwem  plaintiff 

and  defendant" 

The  learned  court  in  its  decision  found  as  a  finding  of  fact  that  "on 
or  about  January  15,  1894,  at  the  city,  county,  and  state  of  New  York, 
the  said  plaintiff,  Katie  Dietrich,  intermarried  with  the  defendant, 
Michael  Dietrich,"  and  as  conclusions  of  law  that  "the  plaintiff  and 
defendant  were  married  on  or  about  January  15,  1894,  and  that  the 
plaintiff  is  the  lawful  wife  of  the  defendant  herein,"  and  the  judg- 
ment decreed  a  separation,  custody  of  a  child,  alimony,  costs,  and 
counsel  fee. 

The  sole  question  presented  to  this  court  is  whether  the  evidence 
sustains  the  nnding  of  fact  and  conclusions  of  law  above  quoted.  On 
her  direct  examination,  the  plaintiff  testified : 

"I  first  made  the  acquaintance  of  the  defendant  when  I  came  to  Thirty- 
Eighth  street  to  seek  for  a  position,  in  1893.  He  said  to  me  that  I  should 
come  after —  His  sister  kept  house  for  him,  and  bis  sister  got  married,  and 
after  his  sister  got  married  be  said  I  should  go  and  keep  house  with  him  and 
be  bis  wife.  After  be  said  that  I  immediately  went  to  live  with  him  as  his 
wife.  I  took  np  rooms  and  begxax  honsekeepliig  as  such  at  206  East  Thlrty- 
ESghth  street  I  lived  with  defendant  at  that  address  tight  years.  There  Is 
issue  of  our  marriage,  Lena,  a  girl.  My  husband,  the  defendant  was  the 
father  of  this  child.  This  child  was  bom  September  24,  1894.  My  husband 
Asked  me  in  1894  to  go  to  a  notary  public  for  the  purpose  of  drawing  up  an 
agreement  Q.  What  was  the  substance  of  that  agreement  as  nearly  as  you 
can  recollect?  A.  It  was  that  the  party  of  the  first  part  agrees  to  live  with 
the  second  party  as  man  and  wife,  and  the  party  of  the  first  part —  Q.  Tell, 
who  the  part7  of  the  first  part  was;  A.  My  husband,  Michael  Dietrich,  and 
lie  agreed  in  the  agreement  to  Issae  a  policy  of  the  Metropolitan  life  Insure 
once  Company  to  my  favor  for  the  snm  of  $1,000,  of  which  I  was  supposed  to 
be  the  beneficiary.  Q.  What  became  of  that  agreement?  A.  I  lost  mine. 
•  ♦  •  Q.  Was  that  before  or  after  the  birth  of  your  child?  A.  After  the 
birth  of  my  child.  At  the  time  that  I  went  to  the  notary  public  with  defend- 
ant my  husband  said  to  the  notary  public  that  I  was  his  wife  and  he  would 
like  to  have  an  agreement  drawn ;  that  he  agreed  to  live  with  me ;  that  we 
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agreed  to  live  together  as  husband  and  wife.  Be  told  the  notary  public  to 
set  op  the  statement,  and  be  wrote  it  down,  and  after  he  had  it  down  he 
read  it  out  to  me.  At  tlut  time  X  did  not  onderstand  StogUah  very  good ;  but 
after  be  wrote  that  down  they  aSked  me  to  sign  It,  and  I  signed  ttie  agree- 
ment I  was  S&  yean  at  age  then.  X  bad  known  my  husband  two  years  pre- 
Tlona  Q.  Was  there  anything  at  any  time  said  between,  you  In  reference  to 
a  ceremonial  marriage?  A.  No,  sir;  not  to  my  knowledge.  Q.  Do  yon  know 
why  yon  were  not  married  In  diiirch,  or  had  a  church  cwemcHiy?  A.  My 
husband  said  he  did  not  believe  In  ceremony.  He  said  It  was  more  publicity 
than  anything  else.  So  he  said  that  it  was  just  the  same  for  us  to  live  togeth- 
er as  man  and  wife  that  way,  as  to  undergo  a  ceremony.  •  •  •  From  the 
time  I  married,  I  always  lived  in  that  blo<^  within  Thirty-Eighth  street.  He 
introduced  me  to  his  parents  and  to  our  trioids  and  to  bis  ttieodM  as  'my 
wife,'  After  I  began  this  proceeding  he  said  I  was  not  his  wife,  but  never  be- 
fore that  In  the  places  where  I  resided  I  was  known  as  Mrs.  Dletri^  I 
did  business  In  the  vicinity  wltli  trades  people  as  Mrs.  DtotrldL" 

She  testified  that  thev  separated  on  Au^st  10,  1906.  There  was  ad- 
mitted in  evidence  on  her  behalf  an  application  to  ^e  Metropolitan 
Life  Insurance  Company,  dated  January  18,  1900,  for  a  poli<7  of  in- 
surance in  the  sum  of  $1,000,  which  application  was  signed  by  the 
defendant  and  also  by  the  plaintiff  as  t)eneficiary.  In  this  applica- 
tion the  defendant  answered  in  writing  the  following  questions : 

"Married  (widower  or  widow)  ?  Married.  Name  of  person  to  whom,  if  living; 
policy  la  to  be  paid  In  case  of  death  of  the  Insured?  Kate  Dietrich.  Age? 
Twenty-seven.  Relationship?  Wife.  OccuiMtlon,  post  office  address  of  pro- 
posed beneficiary?  Housewife,  206  Bast  S8th  St.  New  Toik  Glty." 

And  it  was  admitted  that  upon  that  application  a  policy  was  issued. 
The  plaintiff  produced  several  witnesses  from  the  neighborhood,  who 
testified  to  cohabitation,  holding  out,  introduction,  admission,  and  r^ 
utation,  tending  to  show  a  matrimonial  cohabitation. 

There  was  enough  to  warrant  a  finding  of  marriage  in  this  evidence, 
standing  by  itself.  A  present  agreement  between  competent  parties 
to  take  each  other  for  husband  and  wife  constitutes  a  valid  marriage, 
even  if  not  in  the  presence  of  witnesses.  Clayton  v.  Warddt,  4  N.  Y. 
230;  Caujolle  v.  Ferric,  23  N.  Y.  90;  Brinkley  v.  Brinkley,  60  N.  Y. 
184-197,  10  Am.  Rep.  460.  Such  a  marriage  may  be  proved  by  show- 
ing actual  cohabitation  as  husband  and  wife,  acknowledgment,  dec- 
larations, conduct,  repute,  reception  among  neighbors  and  relations, 
and  the  like.  Gall  v.  Gall,  114  N.  Y.  109,  21  N.  E.  106.  But  the  rule 
is  predicated  upon  the  competency  of  the  parties. 

Upon  cross-examination  of  the  plaintiff,  however,  it  appeared  that 
on  the  24th  of  October,  1892,  she  had  been  married  to  one  Otto  Kra- 
biel  at  the  city  of  New  York,  in  the  presence  of  witnesses,  by  an 
alderman  of  the  city,  and  a  transcript  of  the  certificate  and  record  of 
the  marriage,  recorded  on  the  22d  of  November,  1892,  was  put  in 
evidence.  She  testified  that  after  her  marriage  with  Krabiel  on  Oc- 
tober 24,  1893,  she  lived  with  him  until  the  3d  of  November.  1898, 
when  she  left  him ;  that  she  was  a  servant  in  Roosevelt  Hospital  un- 
der her  maiden  name  of  Reischmann  after  she  left  her  husband, 
Krabiel,  in  the  winter  of  1892 ;  that  Krabiel  came  and  called  on  her 
and  bothered  her,  and  the  superintendent  told  him  that  he  was  to 
stay  away  and  he  was  not  allowed  to  bother  her ;  that  it  was  Decem- 
ber, 1892,  when  she  saw  him  last ;  and  that  she  had  not  seen  him  since. 
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She  testified  that  she  told  Dietrich  that  she  was  marriedi  and  that  her 
husband  was  alive  the  last  she  heard  of  him,  but  since  she  heard  that 
he  was  dead,  and  that  Dietrich  said : 

**  *I  don,t  care  whether  you  hare  60  fausbaDds  or  not'  Q.  Now,  yon  say  that 
jon  told  the  defendant  that  your  first  husband  was  dead?  A.  I  did.  Q. 
When  did  you  tell  him  that?  A.  I  told  him  that  b^ore  he  agreed  with  me  to 
live  together  as  man  and  wlf&  *  *  *  It  was  In  1898.  *  *  *  Q.  Oan  yon 
tell  the  place  wha>e  tt  was  said?  A.  I  can.  Q.  Where  was  It?  A.  Forty* 
Second  street  In  a  hotel.  Q.  Where  you  and  he  had  gone  to  sleep?  A.  Tes, 
sir.  Q.  That  was  before  you  lived  together?  A.  Yea.  sir.  Q.  And  in  1888  you 
«ay  that  was?  Was  that  In  the  summer?  A.  No^  sir;  to  my  knowledge  It 
was  In  the  winter." 

Again  she  testified : 

**I  will  not  swear  that  I  told  blm  in  189S.  I  will  swear  that  I  am  sure  I 
told  him  before  the  agreement  was  made." 

The  paper  which  the  plainti£F  testified  was  executed  before  a  notary 
public  in  duplicate,  and  the  copy  of  which  she  said  was  lost,  was  put  in 
evidence  by  the  defendant.  The  complaint  alleges,  and  the  court  has 
found,  a  marriage  on  or  about  January  16, 1894.  This  paper  is  dated 
November  10,  1896,  and  is  as  follows: 

"This  agreement,  entered  Into  between  Michael  DIetrldi,  of  the  city,  county, 
and  state  of  New  York,  party  of  the  first  part,  and  Gath^lne  Belschmann  of 
the  same  place,  party  of  the  second  part,  wltnesseth:  That  In  consideration  of 
said  party  of  the  second  part  agreeing  to  live  with  Michael  Dietrich  as  hla 
wife,  said  Midiael  Dietrich  agrees  to  pay  Catherine  Belsdhmann  the  sum  of 
^me  hundred  dtHlars,  per  year,  and  to  Insure  his  life  la  favor  of  said  Cather- 
ine RelBchmann  to  sum  of  one  thousand  dollars,  and  to  ke^  this  policy  in 
force  and  operation  by  paying  the  premiums  when  they  become  due.  The 
party  of  the  second  part,  Catherine  Relschmann,  agrees  tiiat  If  from  her  own 
free  will  she  should  at  any  time  hH-eafter  leave  Michad  Dietrich,  party  of 
the  first  part,  and  refuse  to  live  with  him  as  his  wife,  the  payment  of  the 
one  hundred  dollars  per  year  shall  cease  Immediately,  and  a  pro  rata  share 
paid.  In  the  atrave  event  she  further  agrees  to  release  said  Michael  Dietrich 
of  all  claims  whatsoever,  for  support  or  any  other  claim  she  may  have,  against 
him.  excepting  the  keeping  up  of  the  policy  aforementl<med.  Should  the  par- 
ty of  the  second  part  ^ve  good  reasons  to  the  party  of  the  first  part,  whereby 
the  party  of  the  first  part  should  be  compelled  to  leave  the  party  of  the  sec- 
ond part,  he  shall  be  allowed  to  do  so  by  paying  her  the  sum  of  fifty  dollars 
besides  the  pro  rata  share  due  her.  This  contract  Is  to  take  effect  Immediately. 

''Dated  New  York,  November  10^  1896.     Michael  Dietrich  [L.  S.] 


The  plaintiff  testified  that  she  left  the  defendant  and  remained  away 
from  him  for  four  weeks  in  the  year  1899.  On  the  back  of  the  paper 
executed  November  10,  1896,  appears  the  following  supplementary 
agreement,  executed  and  acknowle^;ed  before  a  notary  pubUc,  bearing 
date  the  17th  day  of  July,  1899 : 

"It  is  understood  and  agreed  between  the  parties  to  the  foregoing  agreement 
that  whereas,  they  have  been  living  s^arate  for  a  period  of  about  four  weeks 
In  accordance  with  the  terms  of  said  agreement;  and  whereas,  It  is  the  desire 
and  wish  of  both  parties  to  renew  the  said  agreement  on  the  same  terms  as 
herein  stipulated:  This  agreement  wltnesseth  that  In  consideration  of  the 
mutual  promises  and  agreements  therein  contained  that  we  jointly  and  several- 
ly here^  renew  the  same  to  and  for  all  Intents  and  purposes  as  therein  re- 
cited and  enumerated.   As  witness  our  hands  snd  seals  this  17th  day  of 


'Katharine  Relschmann  [L.  S.]*' 


July,  1880. 


Hicha«l  Dietrich.   {L.  8.] 
"Katharina  R<rfi!»ptiniffnti.  8.] 


"In  presence  of  a  Von  Oden  Hughes." 
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It  conclusively  appears,  therefore,  that  on  the  24th  of  October,  1892, 
the  plaintiff  entered  into  a  ceremonial  marriage  with  Otto  KraUeU 
y/ith  whom  she  lived  as  his  wife  until  the  3d  of  November,  1892,  and 
that  she  saw  him  as  late  as  December,  1892;  that  in  1893  she  began 
a  meretricious  relation  with  the  defendant  in  a  hotel,  where  they  had 
gone  to  spend  the  night  together;  that  subsequently  she  and  the  de- 
fendant began  to  live  together ;  that  the  child  was  bom  on  September 
24,  1894;  that  on  November  10,  1896,  plaintiff  and  defendant  entered 
into  an  agreemeat  in  writing,  liie  plaintiff  signii^  her  maiden  name, 
which  agreement  is  not  a  contract  of  marriage,  and  conceded  not  to 
be  such  a  contract,  but  upon  its  face  an  agreement  to  live  together; 
that  the  contingency  having  arisen  which  put  an  end  to  the  contract, 
under  the  terms  thereof,  thereafter  and  on  the  17th  day  of  July,  1899, 
it  was  reinstated  by  mutual  consent,  again  being  signed  by  plaintiff  in 
her  maiden  name. 

It  would  seem  to  be  difficult  to  sustain  a  finding  of  a  legal  marriage 
between  the  plaintiff  and  the  defendant  on  or  about  the  15th  of  Janu- 
ary, 1894.  The  marriage  with  Krabiel  on  October  24,  1892,  is  con- 
ceded to  have  been  a  valid  marriage.  TTiere  is  no  suggestion, that  it 
was  ever  dissolved  by  a  decree  of  the  court.  The  claim  is  that  the 
court  should  presume  that  Krabiel  died  between  December,  1892,  and 
January,  1894,  a  period  of  a  little  over  a  year.  There  is  no  proof  of 
his  death  during  that  period  or  up  to  the  present  time.  The  plaintiff 
testified  that  she  had  been  informed  that  Krabiel  had  died  at  Bellevue 
Hospital  and  had  been  buried  in  the  Potter's  Field ;  that  she  had  made 
an  investigation  in  the  '90's ;  that  she  had  visited  the  Bellevue  Hospital, 
Post  Graduate  Hospital,  and  the  Morgue,  and  had  a  search  made  of 
the  records  of  the  board  of  health,  but  could  find  no  record  at  any 
of  those  places  of  Krabiel's  death.  She  testified  that  two  or  three 
people  had  told  her  of  his  death  at  the  hospital;  but  none  of  those 
people  were  produced,  and  there  is  no  corroboration  of  her  statement. 
Her  testimony  as  to  these  efforts  and  the  date  at  which  they  were  made 
was  involved  in  such  a  maze  of  contradictions  as  to  be  utterly  un- 
reliable, especially  in  view  of  the  fact  that  she  testified  that  in  1907, 
for  the  purposes  of  this  suit,  she  made  the  same  kind  of  a  search  and 
investigation,  with  the  same  result. 

In  actions  involving  the  matrimonial  relation,  especially  where  the 
legitimacy  of  children  is  involved,  the  courts  have  frequently  indulged 
presiunptions  in  support  of  honesty  and  decency  of  life  and  to  prevent 
the  bastardizing  of  innocent  children.  Presumptions  of  fact  are  but 
inferences  drawn  from  other  facts  and  circumstances  in  tlie  case,  and 
should  be  made  upon  the  common  principles  of  induction.  O'Gara 
V.  Eisenlohr,  38  N.  Y.  296.  There  was  no  presumption  that  on  the 
15th  of  January,  1894,  Otto  Krabiel  was  dead.  The  plaintiff  had  seen 
him  and  knew  he  was  alive  in  December,  1892.  There  is  a  presump- 
tion of  the  continuance  of  life,  and  that  presumption  is  not  overcome 
until  the  lapse  of  seven  years,  and  then  only  after  honest  and  bona 
fide  attempts  to  find  or  hear  from  the  missing  person  have  met  with 
failure.  There  is  no  satisfactory  proof  of  such  attempts  in  the  inter- 
vening year  and  a  month,  and,  of  course,  the  seven  years  had  not 
elapsed  at  the  time  of  the  alleged  marriage  at  bar.   And  when,  in 
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connection  with  the  established  previous  marriage,  the  relation  between 
the  plaintiff  and  defendant  conccdedly  had  a  meretricious  beginning, 
established  by  the  plaintiff's  own  testimony  that  the  defendant  said  he 
did  not  care  whether  she  had  60  husbands,  and  that  she  had  slept  with 
him  at  a  hotel  before  any  agreement  was  made  for  her  to  go  and  live 
with  him,  the  presumption  is  that  that  meretricious  relationship  con- 
tinued. This  presumption  could  only  be  destroyed  by  clear  and  con- 
vincing proof  of  a  subsequent  marriage.  It  seems  clear  that  such 
marriage  bad  not  taken  place  down  to  the  17th  of  July,  1899,  when 
the  supplementary  agreement  hereinbefore  set  forth  was  entered  into 
of  tiiat  date ;  and  there  is  no  claim  that  since  said  date  any  agreement 
of  marriage  per  verba  in  praesenti  has  been  entered  into.  If  it  should 
be  now  assumed  that  Krabiel  is  dead,  more  than  seven  years  having 
elapsed  since  the  plaintiff  last  saw  him,  so  that  there  would  be  room  for 
the  presumption,  which  has  been  indulged  in  certain  cases,  that  after 
the  removal  of  the  obstacle  there  had  been  a  remarriage,  such  a  con- 
clusion is  not  warranted  by  the  evidence  in  this  case,  where  the  only 
marriage  alleged  in  the  complaint,  found  by  the  court,  if  supported 
at  all  in  the  evidence,  was  testified  to  as  on  or  about  January  la,  1894. 
The  burden  is  upon  the  plaintiff  to  establish  a  valid  and  existing  mar- 
riage before  she  can  obtain  a  decree  of  separation.  This  has 
failed  to  do. 

It  follows,  therefore,  that  the  judgment  appealed  from  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event  All  concur. 


CITIZENS'  CENT.  NAT.  BANK  v.  NEW  AMSTERDAM  NAT.  BANK. 

(SniveDie  Court,  A^etlate  Division,  Flnt  Department.   November  18.  180S.) 

Bahks  akd  BnvKma  (I  320*)  —  Glbabinq  Hovua— Ruub— Tnu  Uata  wom 
BrruKB  or  Catcva. 

Rule  1  ^ot  the  New  Tork  Clearing  House  Awoclation,  providing  tliat 
the  return  of  checks  paid  through  the  clearbig  house  anU  found  not  good 
^ould  be  made  before  ti  o'clock  of  the  same  day.  does  not  entitle  a  l>ank 
which  has  received  payment  of  a  check,  not  good,  through  the  clearing 
house,  to  refuse  to  refund  the  amount  received  because  the  check  is  not 
returned  until  after  3  o'clock,  where  an  attempt  is  promptly  made  after 
discovery  that  the  check  is  not  good  to  return  It  within  the  time  limit,  and 
there  iias  been  no  change  in  tbe  meantime  to  the  detriment  of  ttie  bank 
to  whldi  returned. 

[Ed.  Note.— For  other  caaea,  see  Banks  and  Banking,  Cent  Dig.  1  1228: 
Dec  Dig.  I  820.*1 

Ingraham.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  the  Citizens'  Central  National  Bank  of  New  York  against 
the  New  j^sterdam  National  Bank  of  New  York.   From  a  judgment 
for  plaintiff  (109  N.  Y.  Supp.  872),  defendant  appeals.  Affirmed. 


Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Parker  &  Aaron  (Herman  Aaron,  of  oninsel),  for  appellant. 

Shearman  &  Sterling  (John  A.  Carver,  of  counsel),  for  respondent. 


'For  other  cans  m*  Muna  toplo  *  I  mvhbu  In  D«c.  ft  Am.  Dlgt.  1907  to  date,  ft  Rep'r  IndexM 
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CLARKE,  J.    PlaintiflF  and  defendant  are  members  of  the  New 
^  York  Clearing  House  Association,  instituted  to  facilitate  banking 
transactions  in  the  city  of  New  York.    Its  scheme  of  operation  is 
clearly  described  in  Mt.  Morris  Bank  v.  Twenty-Third  Ward  Bank, 
172  N.  Y.  244,  64  N.  E.  810,  as  foUows: 

'*That  asBodatlra  appears  by  Its  coiistitntI<Hi  to  have  adopted  a  rery  single 
manner  of  settling  the  drafts,  tbedtB,  and  other  claims  <tf  Its  Tarlons  members 
against  the  others.  Eadi  metabex,  every  momlnff,  dellTen  to  t3ie  clearing 
house  the  chedcs,  drafts,  and  notes  It  holds  against  the  other  banks,  and  re- 
celvea  credit  therefor,  while  it  is  diarged  with  all  checks,  drafts,  or  notes  pay- 
able by  It  and  deposited  by  other  banks.  If  its  deposits  exceed  the  drafts  and 
diecke  deposited  against  It,  it  receives  from  the  clearing  hoose  dnring  the  day 
the  amount  of  the  excess  In  money,  while  if  the  reverse  prove*  the  case  It  la 
obliged  to  pay  the  balance  against  It  to  the  clearing  house.  In  this  dally  set- 
tlement of  the  clearing  house  no  account  Is  taken  of  the  fact  tiiat  the  <Aecks 
may  be  bad.  All  checks,  drafts,  or  notes  on  any  bank  are  charged  against  It, 
tboiu^  the  accounts  of  the  drawers  of  those  AwikB  or  the  makers  of  the  notes 
may  not  be  good  tor  their  amounts,  and  even  though  the  checks  be  forgeries. 
By  section  14  of  the  constitution  It  Is  provided  that  the  association  shall  be 
no  way  responsible  for  such  items,  but  that  they  are  to  be  adjusted  directly 
between  the  bank  that  deposited  th^  In  the  clearing  house  and  the  bank  on 
which  they  were  drawn.  Section  16  provides  that  'All  checks,  drafts,  notes  or 
other  Items  In  the  exchanges  returned  as  "not  good"  or  mlssent,  shall  be  re- 
turned the  same  day  directly  to  the  bank  from  whom  they  were  received,  and 
the  saUl  bank  shall  Immediately  refund  to  tiie  bank  returning  the  nme  the 
amount  whidi  It  bad  received  tbro^ih  the  clearing  house  tor  nie  said  dieds, 
drafts,  notes,  or  other  items  so  returned  to  It  in  spet^  or  legal  tender  notes.* 
It  will  be  seen  that  the  system  ot  clearances  adopted  by  the  association  is  very 
simple,  and  that  It  enables  exchanges  ot  the  greatest  magnitude  to  be  effected 
in  a  remarkably  brief  period  ot  time  " 

Rule  1  of  the  rules  of  the  Qearing  House  Association  provides  u 

foUows: 

"Return  of  checks,  drafts,  etc.,  for  informality,  not  good,  missen^  guarantee 
at  endorsement  or  for  any  other  cause,  Aonld  be  made  before  three  </dodc 
of  tiie  same  day." 


On  December  5,  1907,  one  Alfred  Epstein,  who  then  had  a  deposit 
account  with  the  plaintiff  bank,  drew  a  check  on  the  plaintiff  to  the  or- 
der of  Aster  Company  for  $2,000.  The  said  check  was  duly  indorsed 
by  the  said  Aster  Company  and  deposited  in  the  defendant  bank.  On 
the  morning  of  December  6,  1907,  the  said  check  was  included  among 
the  checks  presented  by  the  defendant  to  the  clearing  house  for  pay- 
ment, and  the  amount  thereof  was  charged  against  the  plaintiff  and 
paid  by  it.  After  such  payment  and  return  of  said  check  to  the  plain- 
tiff, and  on  the  same  day,  between  half  past  2  and  25  minutes  of  3  in 
the  afternoon,  the  plaintiff  sent  the  said  check  by  its  messenger,  who 
testified  that  he  went  at  once  as  direct  as  he  possibly  could  to  the  bank 
of  the  defendant  at  Broadway  and  Thirty-Ninth  street,  and  {^resented 
the  check  to  the  paying  teller  and  demanded  the  money  for  it.  This 
presentation  and  demand  was  made  from  4  to  10  minutes  after  3  o'dodc 
in  the  afternoon.  The  defendant  refused  to  return  the  said  sum,  upon 
the  ground  that  the  demand,  having  been  made  after  3  o'clock,  was  too 
late.  There  was  no  evidence  that  any  change  in  the  situation  to  de- 
fendant's detriment  had  occurred.  Thereupon  this  action  was  tuxnight, 
and  a  jury  having  been  waived,  the  learned  trial  court  made  its  ded- 
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sioa  in  writii^,  and  judgment  was  entered  thereon  in  favor  of  the 
plaintiff,  fn»n  which  judgment  this  appeal  is  taken. 

It  appears  that  the  drawer  of  the  check,  Epstein,  for  some  days  prior 
to  the  date  thereof,  had  to  his  credit  in  the  plaintiff  bank  only  the  sum 
of  $143.73,  which  deposit  had  not  been  increased  up  to  the  time  of 
the  trial  of  the  action.  The  question  involved  is  the  meaning,  force, 
and  effect  of  the  provisions  of  the  constitution  and  rules  of  the  clear- 
ing^ house,  which  bound  both  banks  as  members  thereof.  No  case  in 
this  state  has  been  cited  to  us  which  bears  directly  upon  the  point  at 
issue.  The  Supreme  Judicial  Court  of  Massachusetts  has,  however, 
construed  somewhat  »milar  provisicms  of  the  constitution  and  rules 
of  the  Boston  Clearing  House.  In  Merchants'  National  Bank  v.  Na- 
tional Eagle  Bank,  101  Mass.  281,  100  Am.  Dec.  120,  the  rule  under 
consideration  was  the  following : 

"Wbenever  cbecke  are  sent  tbrou^h  tlie  clearing  hoDse  which  are  not  good. 
they  shall  be  returned,  by  the  banks  recelTius  the  same,  to  the  bank  from 
which  they  were  received,  as  soon  as  It  shall  be  found  that  said  checks  are 
not  good ;  and  In  no  case  shall  th«y  be  retained  after  1  o'clock." 

The  language  of  the  New  York  rule  that  the  "return  of  diecks 
should  be  made  before  three  o'clock  of  the  same  day"  does  not  seem 
to  be  so  imperative  as  the  Boston  rtde,  "and  in  no  case  shall  they  be 
retained  after  one  o'clock."  It  appears  in  the  above  case  that  at  a 
quarter  before  1  o'clock  the  bookkeeper  handed  four  checks  to  the  mes- 
senger with  directions  to  return  them  to  the  banks,  with  whose  num- 
bers they  were  marked,  as  not  good,  and  to  collect  the  amounts  of 
them  from  those  banks.  The  messenger  made  a  mistake  as  to  the 
number  on  one  of  the  checks,  went  to  the  wrong  bank  with  it,  and 
was  obliged  to  return  to  the  plaintiff  banking  house  in  order  to  ascer- 
tain tile  true  number.  In  consequence  of  tiiis  mistake,  it  was  from 
5  to  7  minutes  after  1  o'clock  when  he  presented  the  check  in  ques- 
tion at  the  defendant's  banking  house,  where  payment  was  refused 
on  the  ground  that  it  had  not  been  presented  before  1  o'clock.  The 
court  said: 

"Under  this  arrangement,  the  payment  required  of  the  clearing  hotise  to 
a  creditor  bank  npon  a  check  pres^ted  must  be  regarded  as  only  proTlslooal. 
until  the  hour  of  1  o'clock,  to  becMne  complete  only  In  case  the  check  U  not 
returned  at  that  time.  And  if  by  any  mistake  of  fact  the  return  of  the  check 
la  not  w>  made,  iinen,  as  betweaa  the  two  banks,  it  Is  to  be  treated'  as  a  pay- 
ment made  undw  a  mistake  of  fact,  preds^y  to  the  same  extent,  and  with 
the  same  right  to  reclaim,  which  would  have  existed  If  the  payment  had  been 
made  by  the  simple  act  of  passing  the  money  across  the  counter  directly  to  the 
payee  on  the  presentation  of  the  check.  The  ipanlfest  purpose  of  the  provision 
Is  to  fix  a  time  at  whtdi  the  creditor  bank  may  be  authorized  to  treat  the 
check  as  paid,  and  be  able  to  regulate  with  safety  Its  relations  to  other  par- 
ties. We  camiot  adopt  the  theory  that  a  failure  to  present  a  bad  check,  be- 
fore the  time  named,  to  the  bank  sending  It  through  the  clearing  house,  works 
an  absolute  forfeiture,  and  Is  In  Itself  a  perfect  bar  to  any  action  to  recover 
the  amount  of  such  check.  The  whole  arrangem^t,  In  all  Its  provisions  and 
declared  purposes,  is  to  be  construed  together.  And  the  law  will  not  construe 
any  portion  ao  as  to  subject  parties  to  a  praalty  or  forf^ture  of  their  rights, 
where  other  reasonable  Interpretation  can  be  given  which  will  give  effect  and 
consistency  to  the  whole.  The  parties  have  In  terms  affixed  no  penalty  or 
forfeiture  to  the  stlpulatlm  imder  couslderati(Hi,  and  a  failure  to  comply  with 
Its  terms  must  leave  the  parties  In  the  same  position  and  ^ecisely  as  they 
wonlC  stand  whea  a  payment  Is  made  under  a  mistake  of  fact  In  the  ordinary 
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way.  After  1  o'clock  the  defendantB,  upon  the  fallnre  to  return  the  check, 
had  the  rl^t  to  consider  It  paid,  and  to  treat  It  so  In  their  dealings  with  oth- 
ers. The  report  finds  that  the  delay  In  Its  return  was  occaaloned  by  a  mis- 
take on  the  part  of  the  messenger,  a  mistake  which  was  quite  as  much  a  mis- 
take of  fact  as  If  It  had  been  produced  by  the  false  time  of  the  clock  wUdi 
vroa  relied  on.** 

The  court  also  considered  the  force  of  that  part  of  the  rule  whicii 
reads,  "In  no  case  shall  they  be  retained  after  one  o'clock,  and  said 
that,  if  necessary  to  save  the  forfeiture,  it  would  hold  that  the  de- 
livery to  the  messenger  before  1  o'clock  with  sufficient  time  to  readi 
the  bank  before  that  hour  would  be  enough  to  satisfy  the  requirement 
that  the  check  should  not  be  retained  after  1  o'clock. 

This  case  was  cited  with  approval  in  Manufacturers'  Bank  v. 
Thompson,  129  Mass.  438,  37  Am.  Rep.  376 ;  Exchange  Bank  v.  Bank 
of  North  America,  132  Mass.  147.  And  in  Merchants'  National  Bank 
V.  National  Bank  of  the  Commonwealth,  139  Mass.  613,  2  N.  £.  89, 
the  court  said : 

"If  It  were  Intended  that  mistakes  should  never  be  corrected  unless  dis- 
covered by  1  o'clock,  this  should  In  terms  explicitly  appear.  As  U  does  not, 
It  sefflus  to  us  the  more  correct  interpretation  to  hold  that  the  rule  authoilset 
the  bank  receiving  the  check,  after  1  o'clock  arrives  and  the  check  Is  not  re* 
turned,  to  treat  It  In  all  transactions  as  If  it  were  good.  If,  therefore,  the 
bank  changes  Its  position,  it  will  suffer  no  loss  by  reason  of  It  On  the  other 
hand,  If  the  mistake  is  discovered  after  1  o'clock,  and  the  tmnk  receiving  tlie 
check  has  not  dianged  its  position  by  reason  of  the  expiration  of  the  time,  it 
sliould  rectl^  the  nilstalce  when  reasonable  care  has  l>een  exerdsed  bj  the 
bank  on  which  It  wbb  drawn." 

The  reasoning  of  these  cases  seems  sound.  It  should  be  emphasized 
that  while  in  the  case  at  bar  the  language  of  the  constitution  of  the 
clearing  house  is  that  the  checks  "shall  be  returned  the  same  day  di- 
rectly to  the  bank  from  whom  they  were  received,"  die  rule  seems  to 
be  rather  advisory  than  mandatory,  reading  that  the  return  "^ould 
be  made  before  three  o'clock  of  the  same  day."  There  is  no  question 
in  this  case  of  a  voluntary  payment  over  the  counter  where  the  ladies 
of  a  paying  teller  in  not  discovering  that  the  depositor's  account  was 
not  sufficient  to  warrant  the  paying  of  the  check  mig^t  under  certain 
circumstances  not  be  considered  as  constituting  a  payment  by  mistake 
which  could  be  recovered  or  save  the  operation  of  the  rule  that  a 
payment  in  due  course  discharges  the  check.  The  fact  is,  as  in  the 
Merchants*  National  Bank  Case,  101  Mass.  281,  100  Am.  Dec.  120, 
that  the  fact  that  the  check  was  not  good  was  discovered  by  the  plain- 
tiff bank  some  little  time  before  the  hour  at  which  the  defendant  bank 
had  the  rig^t  to  consider  and  treat  the  check  as  good,  and  that  an 
attempt  was  promptly  made  to  return  the  check  within  tfie  time  limit- 
ed. But  as  the  defendant  bank  was  an  uptown  bank,  the  messenger 
arrived  there  a  very  few  minutes  after  3  o'clock.  This  is  precisely  the 
same  kind  of  a  mistake  of  fact  as  existed  in  the  Massachusetts  case 
cited,  where  the  bank  attempted  to  return  in  time  but  the  messenger 
failed  to  arrive  in  time.  In  each  case  no  harm  came  to  the  defendant 
It  had  lost  no  rights  against  the  maker  of  the  check  or  the  indorser 
thereon.  It  had  the  right  to  present  and  protest,  and,  satisfied  as  we 
are  with  the  reasoning  of  uie  Supreme  JudicUil  Court  of  Massa- 
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chusetts,  we  think  the  refusal  of  the  defendant  to  repay  the  amount 
received  under  the  circumstances  disclosed  was  arbitrary  and  un- 
warranted by  the  language  of  the  clearing  house  provisions. 

It  follows,  therefore,  that  the  judgment  aj^^ed  from  should  be 
affirmed,  with  costs  and  disbursements  to  the  respondent 

PATTERSON,  P.  J.,  and  LAUGHLIN  and  SCOTT,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  It  is  not  disputed  but  that,  if  this 
check  had  been  presented  to  the  plaintiff  and  paid,  the  plaintiff  could 
not  have  recovered  the  amount  from  the  defendant  on  the  ground 
that  the  account  of  the  drawer  of  the  check  was  not  good,  or  tfiat  a 
mistake  had  been  made  in  paying  the  check.  The  check,  however,  was 
presented  to  the  plaintiff  through  the  clearing  house  and  paid  in  that 
way.  The  plaintiff  bases  its  daim  that  it  is  entitled  to  r^ayment  upm 
the  ground  that  a  payment  through  the  clearing  house  was  not  a  vol' 
untary  payment,  and  therefore,  as  the  balance  due  the  drawer  of  the 
check  by  the  plaintiff  did  not  equal  the  amount  called  for  by  the  check, 
the  plaintiff  was  entitled  to  recover  back  from  the  defendant  the 
amount  that  the  defendant  received  in  payment  of  the  check. 

The  New  York  Clearing  House  Association  is  a  voluntary  associa- 
tion oi^nized  by  the  several  banks  in  tiie  city  of  New  York  of  which 
both  the  plaintiff  and  defendant  are  members,  the  object  of  the  asso- 
ciaticm  being  "the  effecting  at  one  place  of  the  daily  exchanges  be- 
tween the  several  associate  banks,  and  the  payment  at  the  same  place 
of  the  balances  resulting  from  such  exchanges."  The  association  of 
banks  had  thus  united  to  avoid  the  necessity  of  presenting  at  each  bank 
the  checks  drawn  on  it,  and  provided  a  method  whereby  all  checks 
drawn  on  the  associated  banks  should  be  paid  at  one  time  and  place, 
so  that  each  bank  could  receive  for  the  checks  held  by  it  upon  associat- 
ed banks  the  amount  called  for  by  them.  It  was  an  entirely  voluntary 
association,  and  no  bank  was  bound  to  collect  its  diecks  ttirough  the 
association.  It  was  simply  a  method  adopted  to  save  the  trouble  and 
expense  of  the  individual  presentment  of  eadi  check  to  the  bank  up- 
on which  it  was  drawn. 

By  section  12  of  the  constitution  of  this  voluntary  association  it  was 
provided  that  the  hour  for  making  exchanges  at  the  clearing  house 
should  be  10  o'clock  a.  m.  precisely.  The  method  adopted  seems  to 
have  been  that  at  that  time  each  bank  presented  to  the  manager  of  the 
clearing  house  the  checks  upon  associated  banks  that  it  had  received 
during  the  preceding  day,,  and  a  statement  was  then  made  up  showing 
the  bSance  due  by  or  to  eadi  of  tiie  associated  banks,  whidi  was  the 
difference  between  the  amount  of  the  diedcs  drawn  oa  that  particular 
bank  that  had  been  presented  to  the  clearing  house  for  payment  and 
the  credits  to  which  that  particular  bank  was  entitled  in  ccmsequence 
of  the  checks  drawn  on  the  other  associated  banks  which  it  had  present- 
ed. Between  half  past  12  and  half  past  1  of  the  same  day  the  debtor 
banks  were  required  to  pay  to  the  manager  of  the  clearing  house  the 
balance  against  them,  and  at  half  past  1,  or  as  soon  thereafter  as  the 
amounts  can  be  made  up  and  proved,  the  creditor  would  receive  from 
the  manager,  at  the  same  place,  the  respective  balances  due  to  them. 
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The  manag-er  of  the  Clearmg  House  Association  was  by  this  arrange- 
ment made  an  agent  of  each  associated  bank  to  par  each  check  upon 
such  presentation,  and  to  pay  to  each  bank  any  cremt  balance  that  was 
payable  to  it,  and  each  bank  by  its  payment  to  the  manager  was  dis- 
charged irora  the  obligation  for  the  checks  drawn  upon  it  and  for 
whidi  it  had  paid  to  the  manager  of  the  association  the  amount  called 
for  by  them.  It  seems  to  me  to  follow  that  when  any  particular  bank 
had  been  paid  the  balance  due  to  it  for  the  checks  that  it  had  present- 
ed to  the  association  drawn  upon  other  banks,  in  the  absence  of  any 
regfulation  as  between  the  banks  to  the  contrary,  it  would  be  a  volun- 
tary payment,  as  if  such  check  had  been  presoited  directly  to  the 
drawee  bank,  and  the  same  rule  would  apply  that  would  arise  from  the 
presentation  of  a  check  as  to  the  drawee  bank  itself  and  payment 
thereof  by  the  drawee.  There  was  no  duress  or  mistake.  No  bank 
was  compelled  to  adopt  this  meUiod  in  securing  payment  of  the  checks 
drawn  upon  the  other  banks,  and  it  was  adopted  purely  as  a  method  of 
"payment,  at  the  same  time  and  place,  of  the  balance  resulting  from 
such  exchanges." 

The  banks,  however,  recognized  that  a  bank  upon  which  checks  were 
drawn  would  have  no  opportunity  of  ascertaining  whether  or  not  they 
were  g^ood  or  were  to  be  paid  and  they  therefore  adopted  a  means  by 
which  any  bank  upon  which  a  dieck  was  drawn  could  return  it  to  the 
bank  presenting  it  if  for  any  reason  it  should  decline  to  pay  it.  But 
it  seems  to  me  that  to  avoid  the  effect  of  the  voluiftary  payment  by 
the  drawee  bank  the  drawee  bank  must  bring  itself  within  the  rule 
adopted  by  the  associated  bank  themselves,  which  would  entitle  a  bank 
upon  which  a  check  had  been  drawn  to  return  the  check.  To  accom- 
plish that  purpose  it  was  provided  that  "all  checks,  drafts,  notes  or 
other  items  in  the  exchanges,  returned  as  'not  good'  or  missent,  shall 
be  returned  the  same  day  directly  to  the  bank  from  whom  they  were 
received,  and  the  said  bank  shall  immediately  refund  to  the  bank  re- 
turning the  same  the  amount  which  it  had  received  through  the  clear- 
ing house  for  the  said  checks,  drafts,  notes,  or  other  items  so  returned 
to  it.  in  specie  or  legal  tender  notes."  And  then  by  a  rule  of  the  Clear- 
ing House  Association  which  it  is  conceded  bound  all  the  associated 
banks  it  was  provided  that : 

"Return  of  checks,  drafts,  etc.,  for  Informality,  not  good,  mlssent,  Koaran- 
tee  of  end<)rBenient.  or  for  any  other  cause,  should  be  made  before  three 
o'dock,  of  the  same  d^y." 

The  associated  banks  having  thus  provided  a  rule  by  which  checks 
could  be  returned  to  the  banks  which  had  presented  them  and  received 
payment  for  them,  it  seems  to  me  entirely  clear  that  to  avoid  the  effect 
of  a  voluntary  payment  this  rule  must  be  strictly  complied  witih. 

It  is  not  disputed  but  that  the  banking  day  closed  at  3  o'clock,  and 
that  to  make  a  valid  presentment  of  a  check  or  draft  drawn  upon  a 
bank  it  must  be  presented  to  the  bank  upon  which  it  was  drawn  before 
3  o'clock  of  the  day  it  was  due.  Any  bank  would  be  justified  in  re- 
fusing to  pay  a  check  or  draft  drawn  upon  it  presented  after  the  close 
of  business  on  any  particular  day,  and  the  associated  banks,  recog- 
nizing this  fact,  had  provided  that  a  check  which  was  to  be  returned 
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must  be  returned  within  the  business  hours  of  the  day  upon  which 
it  had  been  presented  to  the  bank  which  had  obtained  payment  thereof 
through  the  clearing  house.  There  can  be  no  question  but  that  this 
was  a  perfectly  reasonable  regulation  voluntarily  adopted  by  the  as- 
sociated banks  for  their  own  protection,  and  a  failure  to  return  a 
check  within  the  time  fixed  by  the  constitution  and  by-laws  of  the 
association  clearly,  it  seems  to  me,  left  the  interested  banks  in  the  posi- 
tion of  having  accepted  and  paid  the  check,  and  the  rules  of  law  ap- 
plicable to  such  a  paid  check  applied.  It  is  no  answer  to  this  to  say 
that  the  bank  that  had  received  the  amount  of  the  check  must  show  it- 
self to  be  injured  by  the  delay,  as,  if  the  rule  was  not  complied  with, 
the  drawee  bank  lost  the  right  to  return  the  check.  It  was  not  a  pen- 
alty imposed  for  not  returning  it,  but  the  waiver  of  a  right  to  return 
it.  But  the  bank  presenting  the  check  would  be  affected  by  its  return 
after  the  close  of  business  hburs  of  the  day  upon  which  it  was  re- 
ceived and  presented  for  payment  in  relation  to  its  claim  to  hold  the 
indorser  upon  any  such  instrument  for  nonpayment*  of  the  check.  To 
hold  such  an  indorser  it  was  bound  to  present  the  check  to  the  bank 
upon  which  it  was  drawn  within  a  reasonable  time  after  its  receipt, 
and  in  the  event  that  the  check  was  not  paid  to  protest  the  check  for 
nonpayment.  There  had  been  no  presentment  within  this  rule  except 
the  presentment  of  the  clearing  house,  and  by  the  rules  of  the  clearing 
house  that  check  had  been  paid  by  the  failure  of  the  bank  upon  which 
it  was  drawn  to  return  it  before  3  o'clock  of  the  day  upon  which  it 
was  presented.  Under  such  circiunstances  there  certainly  would  be 
presented  a  serious  question  as  to  whether  the  indorser  was  not  dis- 
charged. If  defendant  had  received  payment  of  the  check  it  could 
not  recover  for  its  depositor  the  amount,  because  the  bank  upon  which 
it  was  drawn  had  subsequently  ascertained  that  the  account  was  good, 
and  the  effect  of  the  plaintiff's  not  returning  the  check  before  S 
o'clock  was  that  as  between  the  banks  it  was  paid. 

The  case  solely  relied  on  in  the  prevailing  opinion  is  that  of  Mer- 
chants' National  Bank  v.  National  Eagle  Bank,  101  Mass.  281,  100 
Am.  Dec.  120.  The  ruling  in  that  case,  which  was  affirmed,  was  that, 
if  the  plaintiffs  delivered  the  check  to  a  messenger  before  1  o'clock, 
to  be  returned  to  the  bank  depositing  it,  in  the  usual  course  of  their 
business,  and  with  time  sufficient,  in  the  absence  of  any  accident  or 
mistake,  to  reach  the  depositing  bank  by  1  o'clock,  it  would  be  a  com- 
pliance with  the  vote,  especially  in  view  of  the  language  of  the  vote 
that  the  bank  should  not  retain  the  checks  after  1 ;  but  that,  irrespec- 
tive of  the  peculiar  working  of  the  vote,  the  failure  of  the  bank  to 
return  a  check  by  1  o'clock  could  be  a  defense  to  the  depositing  bank 
only  to  the  extent  that  such  bank  was  injured  by  such  delay.  And  the 
affirmance  of  that  instruction  was  based  upon  the  fact  that  the  par- 
ticular check  in  that  case  was  not  returned  in  consequence  of  a  mis- 
take of  fact  The  court,  in  discussing  the  clearing  house  rule  in  that 
case,  said: 

"If  by  any  mistake  of  fact  the  return  of  the  check  is  not  so  made,  then,  as 
between  the  two  banks,  It  Is  to  be  treated  precisely  to  the  same  extent,  and 
with  the  same  right  to  reclaim,  wblch  would  have  existed  If  the  payment  had 
been  made  by  the  ^ple  act  of  passing  the  money  acroai  the  counter  directly 
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to  tbe  payee  on  the  presentation  of  the  che<A.  The  manifest  pnrpoee  of  the 
provision  18  to  fix  a  time  at  wblch  the  creditor  bank  may  be  authorized  to 
treat  the  check  as  paid,  and  be  able  to  relate  with  safety  Its  relatlwis  to 
other  parties." 

In  this  case  there  was  no  evidence  that  there  was  any  mistake  of 
fact  in  relation  to  this  check,  and  it  seems  to  be  conceded  that  if,  under 
the  circumstances  here  disclosed,  the  check  had  been  actually  paid  over 
the  counter,  the  plaintiff  would  not  be  entitled  to  recover.  Here  the 
failure  to  return  the  check  before  3  o'clock  was,  under  the  rule  adopt- 
ed by  the  Supreme  Court  of  Massachusetts,  equivalent  to  payment 
over  the  counter.  I  think,  therefore,  even  aj^lying  the  Mass»:fausetts 
rule,  that  the  payment  must  be  treated  as  a  voluntary  payment,  and 
that  the  plaintiff  is  not  entitled  to  recover. 

I  think  the  judgment  appealed  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 


(Snpmne  Coort,  Appelate  Division.  First  Department   November  13,  190&) 

1.  MecHARics'  LiERs  <9  136*)— PBocEBDiNos  TO  Pebtbov— SURiomior  or  Dk- 

BCBIPTIOIT  OF  PBEUISBB— STATDTOBT  PbOVISIOHB. 

The  description  of  premises  required  by  TAea  Law,  Lavs  1897,  p.  518. 
c  418,  i  9.  sabd.  7,  providing  that  tbe  notloe  of  a  meclianlc^s  lien  must 

contain  a  descrliitlon  of  the  property  subject  thereto  suflBclent  for  Ideotl- 
flcatton,  and.  If  In  a  city  or  Tillage,  Its  location  by  street  and  number  If 
known.  Is  siiffldent  If  It  enables  one  familiar  with  the  locatltm  to  identify 
the  premises  with  reasonable  certahity,  even  though  It  be  Inaccurate. 

[Ed.  Note.— For  other  cases,  see  Mecbanlo^  Liens,  Cent  Dig.  |  214;  Dee. 
Dig.  S  136.*] 

2.  MECHAnics'  Liens  136*)— PBocEEDiiros  to  PEBFtcrr— SomciENcr  or  Di- 

SCBIPTIOIf  OF  PBEUISES. 

A  description  of  premises  In  a  notice  of  mechanic's  lien,  as  a  stable 
located  on  lots  in  New  York  City,  borough  of  Manhattan,  known  as  Moi. 
166-172  Perry  street  is  sufficiently  definite. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Gent  Dig.  |  217; 

Dec.  Dig.  i  136.*] 

S.  Evidence  (S  460*)— EnroBciuBNT— Etidenob  as  to  Idbittiit  or  Pbkhisk. 
While  the  notice  of  a  mechanic's  lien  must  be  suffldoit  in  itself  to 
Identify  the  property,  and  evidence  dehors  cannot  be  received  to  supply  a 
deficiency,  yet  If  the  property  be  sufltdently  Identified  in  the  notice,  evi- 
dence of  Its  exact  dimensions  may  be  lec^ved  to  uable  a  proper  decree 
to  be  drawn. 

[Ed.  Notfc— Fot  other  cases,  see  Evidence;  Cent  XMg.  |  2117;  Dea  Uig. 
I  46a*] 

4.  HBcnAHiCB'  LzcHs  (I  136*)— Fbooeedinos  to  FEBrxcr— Sumcnuror  or  No- 
tice—Glebicai.  Ebbobs. 

The  fact  that  an  obvious  clerical  error  appeared  In  a  superflnons  danse 
of  a  notice  of  a  mechanic's  lien.  In  that  the  name  of  the  street  where  the 
premises  were  located  was  misspelled,  did  not  invalidate  the  notice  where 
it  WHS  not  calculated  to  mislead  any  one  having  knowledge  of  the  pra- 
ises and  intended  to  be  affected  by  the  notice  and  no  one  was  misled. 

[Fd.  Note.— For  other  cases,  see  Mechanics*  IJens,  Cent  Dig.  I  210: 
Doc.  Dig.  8  136.*]  
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5.  Mechanics'  Liens  (i  139*)— Pbocebdinos  to  Pebfeot— SumciXRor  of  No- 

tice—Statotobt  Paovisions. 

Whne  a  notice  of  a  mechanic's  lien  stated  tliat  the  lienor  nnder  the 
contract  was  to  recelTO  118.834  on  or  before  the  ccxnpletloa  of  the  work, 
that  It  had  been  paid  onl^  $3,S0S.20  and  had  earned  $10,634  of  which 
$7,325.80  was  then  tmpald,  and  that  when  the  contract  was  completed  an 
additional  $3,200  would  be  dne  lienor,  there  was  a  compliance  with  Lien 
Law,  Laws  1S97.  p.  SIS,  c.  4ia  S  9,  subds.  4,  6,  proTlding  that  the  notice 
must  contain  the  labor  performed  or  to  be  performed,  or  materials  fur- 
nished or  to  be  fumWied,  with  the  agreed  price  ot  Talu^  and  the  amount 
unpaid  to  the  lienor. 

[Ed.  Note.— For  other  cases,  see  Uedmnics'  Liens,  Cent  Dig.  i  286; 
Dec.  Dig.  i  130.*] 

6.  Mechanios'  Liens  (S  147*)— PaocKiDiiroB  to  Pebfbct— SmnctsNor  or  No- 

TxoB— Statutobt  PsoTisions. 

The  amomt  for  which  a  was  soi^t  being  easily  ascertained  by 
simple  mathematical  calculation,  the  notice  was  not  invalidated  by  a  cleric- 
el  error  in  a  superfluous  dause  tbereof  in  misstating  the  amount  dalmed 
which  was  not  calculated  to  and  did  not  mislead. 

[Ed.  Note^For  otber  cases,  see  Mechanic^  IAbbb,  Oexit  Dig.  f  288 ;  Dec. 
Dig.  I  147.*] 

7.  Mechanics*  Liens  (fi  146*)— PaooBEDifloa  to  Pbrfbot— SurnciMOT  or  No- 

TICK-^ATUTOBY  PBOTISIONS. 

A  notice  of  mechanic's  lien  which  stated  that  the  first  item  of  work  was 
done  and  the  first  Item  of  material  furnished  on  or  aboat  May  9, 1005,  was 
a  sufficient  compliance  with  Lien  Law,  Laws  1897,  p.  518,  c.  418,  {  0,  subd. 
6,  requiring  the  notice  to  state  the  time  when  the  first  Items  of  work 
and  materials  were  furnished,  since  only  audi  certainty  was  necessary 
as  would  liable  those  Interested  to  dlscorer  during  what  pnlods  the  wivk 
was  done  and  materials  furnished. 

[Ed.  Note.— For  other  casei^  see  Hedianictf  Liens,  Cent  Dig.  II  247, 
248;  Dea  Dig.  S  146.*] 

8l  Mechanics'  Liens  (§  135*)— Pboceedings  to  Pibfectt — SumciKNcr  or  No- 
tice—Name AND  Residence  op  Lienob — "Pbinoipai,  OmoE" — "Pbinci- 
PAX  Place  or  Business." 

A  notice  of  mechanic's  lien  describing  the  lienor  as  the  Wrlght-Elaston- 
Townsend  Company,  a  corporation  of  the  state  of  New  York,  with  Its 
principal  office  in  the  city  of  New  York,  at  a  ^Ten  street  nnmber,  was  a 
compliance  with  Lien  TjSw,  Laws  1897,  p;  618,  c.  418, 1  9.  subd.  1,  reQulriiv 
the  notice  to  state  the  business  address  and  principal  place  of  business  of 
a  lienor  coriraratlon ;  the  terms  "prlncliml  office"  and  "principal  place  of 
business"  being  synonymous  terms  when  used  In  respect  to  New  York 
corporati<xi8,  and  the  sssumption  being  that  the  principal  office  of  such 
a  corporation  Is  both  its  "prlnci]^  ^ce  at  business*  and  "business  ad- 
dress." 

[Ed.  Note. — For  otber  cases,  see  Mechanics'  Liens,  Dec.  Dig.  g  135.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5559-6660.] 

9.  Meoh&kicb*  Libnb  (fi  155*)  —  Pboceedinos  to  PiBrEOi^MiarAKB  bt  Gubk 

IN  Docketing. 

The  fact  that  the  clerk  of  court  In  docketing  a  mechanic's  lien  made 
a  mistake  in  the  description  of  the  premises  and  In  the  amoont  did  not 
affect  the  dalmant's  rights,  since  his  duty  was  p^onned  when  be  filed 
the  notice  with  the  clerk. 

[Ed.  Note.— For  otber  cases,  see  Mechanic^  Liens,  Gent  Dig.  I  186; 
Dec.  Dig.  §  155.*] 

10,  Mechanics'  Liens  (j  161*)— Enfobcement— Intebest. 

Where  the  owner  of  praises  holding  funds  for  those  contractors  and 
subcontractors  entitled  thereto  could  not  safely  pay  It  over  before  Judg- 
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ment  In  the  proceedings  determining  tbelr  ri^tSi  he  was  not  duurgesble 

with  Interest  thereon. 

[Ed.  Note.— For  other  casea»  see  Hedianlctf  Ltons,  Gent  Dig.  |  288; 
Dec.  Dig.  I  161  .•] 

11.  Afpkai,  and  E^bbob  (S  173*)— Reservation  of  Oboukds  or  Rbvikw— Ques- 
tions Raised  fob  Fibst  Time  on  Affeai,. 

A  claim  that  a  defendant  In  mechanic's  lien  proceedings  was  entitled 
as  a  materialman  to  priority  of  lien  over  contractors  and  subcontractors, 
not  iHresented  by  any  reQueat  or  exception  In  the  Iowa-  court,  cannot  be 
considered  on  appeaL 

[!>].  Note. — For  other  cases,  see  Appeal  and  E^rror,  Dec.  Dig.  1 1T8.*J 

McLaughlin  and  Laughlln,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  Hurley  against  Edwin  Tucker  and  others,  implead- 
ed with  the  Empire  Brick  &  Supply  Company,  to  foreclose  a  mechan- 
ic's lien.  From  the  judgment  (53  Misc.  Rep.  464,  105  N.  Y.  Supp. 
162),  plaintiff  and  defendant  company  appeal.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  LAUGHI^IN,  HOUGH- 
TON, McLAUGHUN,  and  SCOTT,  JJ. 

Lament  McLoughlin,  for  appellant  John  Hurley. 
Benjamin  F.  Edsall,  for  appellant  Empire  Brick  &  Supi^y  Co. 
Isidor  Gr^head,  for  respondent  Edmtmd  Co^u 
Grant  C.  Fox,  for  other  respondents. 

SCOTT,  J.  This  is  an  appeal  by  plaintiff  and  one  defendant  from 
the  judgment  entered  in  an  action  to  foreclose  a  mechanic's  lien.  The 
defendant  Edmund  Coffin  was,  in  the  years  1905  and  1906,  the  owner 
of  certain  premises  on  the  southerly  side  of  Perry  street  in  the  city 
of  New  York,  known  by  the  street  numbers  as  Nos.  166  to  172  Perry 
street.  On  April  8,  1905,  he  made  a  contract  with  the  defendants 
Tucker,  as  general  contractors,  to  construct  on  the  premises  a  six- 
story  stable  building  for  the  sum  of  $53,771.  'Hie  Tudkers  sublet 
portions  of  the  work  to  various  subcontractors,  and  in  Novonber, 
1905,  abandoned  the  work.  The  defendant  Coffin,  pursuant  to  the 
terms  of  his  contract,  proceeded  to  complete  the  building  at  the  ex- 
pense of  the  general  contractors,  and,  so  completing  it,  had  left  in  his 
hands  a  fund  of  $10,480.13  for  whomsoever  might  be  entitled  thereto. 
When  the  Tuckers  abandoned  the  work  a  number  of  their  subcontract- 
ors filed  notices  of  Hens.  The  first  notice  to  be  filed  was  that  of  the 
defendant  Wright-Easton-Townsend  Company,  and  the  validity  of 
that  notice  of  lien  is  the  principal  question  raised  by  and  discussed 
upon  this  appeal.  If  the  notice  should  be  now  found  to  be  so  defective 
as  to  invalidate  the  Hen  claimed  thereby,  it  would  involve  a  reversal 
■of  the  judgment  appealed  from.  The  notice  of  lien  is  attacked  on 
several  grounds ;  First,  that  it  does  not  contain  a  sufficient  description 
of  the  property  upon  which  a  lien  is  sought  to  be  impressed;  second, 
that  it  does  not  correctly  state  the  amount  claimed  to  be  due,  and  was 
consequently  docketed  for  a  wrong  sum;  third,  that,  if  valid  at  all, 
the  lien  attached  only  for  the  sum  of  $1,525.80,  the  sum  for  which  it 

•For  etlier  mm  mm  wdq  topic  *  |  KtniBn  In  Dae.  A  Am.  Dlia.  U07  to  Oato,  *  Rap'r  laOntt 


Sup.  Ct) 


HUBLET  V.  TUCKBB. 


983 


was  docketed;  fourth,  that  it  does  not  state  with  sufficient  precision 
when  the  first  item  of  work  was  done,  and  the  first  iton  of  material 
furnished;  and,  fifth,  that  the  notice  does  not  state  the  business  ad- 
dress and  principal  place  of  business  of  the  lienor. 

Before  proceeding  to  consider  these  objections  in  detail,  it  is  well  to 
recall  section  22  of  the  lien  law  (chapter  418,  p.  £25,  Laws  1S97), 
which  provides  that : 

"This  artide  is  to  be  construed  liberally  to  secure  the  benefldal  Interests 
and  purposes  thereof.  A  substantial  compUauce  with  Its  several  provisions 
shall  be  sufficient  for  the  validity  of  a  li&i  and  to  glre  jurisdiction  to  the 
courts  to  enforce  the  same." 

To  this  provision  we  are  bound  to  give  full  effect. 

The  contested  notice  of  lien  in  its  first  clause  stated  that  the  Wright- 
Easton-Townsend  Company  "has  and  claims  a  lien  for  the  price  and 
value  of  the  labor  done  and  materials  furnished,  which  are  herein- 
after mentioned,  upon  the  stable  in  the  course  of  erection,  located  upon 
the  lots  and  parcels  of  land  in  the  borough  of  Manhattan,  city,  county, 
and  state  of  New  York,  known  and  designated  as  Nos.  166-172  Perry 
street."  The  lien  law  (section  9,  subd.  7)  requires  that  a  notice  of 
lien  must  contain  a  statement  of  "the  property  subject  to  the  Hen  with 
a  description  thereof  sufficient  for  identification,  and,  if  in  a  city  or 
village,  its  location  by  street  and  number  if  known."  Th^  general 
rule  respecting  the  sufficiency  of  description,  as  applied  by  the  courts 
in  this  and  other  jurisdictions,  is  that  formulated  in  HiiUips  on  Me- 
chanics' Liens  (3d  Ed.)  §  379,  as  follows: 

"Among  those  laid  down,  and  probably  the  best  role  to  be  adopted,  la  that. 
If  there  appears  enough  in  the  description  to  enable  a  party  familiar  with  the 
locality  to  identify  the  premises  Intended  to  be  described  with  reasouable 
certainty  to  the  exclusitm  of  others,  it  will  be  sufficient.  There  is  great  re- 
luctance to  set  aside  a  medianic's  lien  nserely  for  loose  description,  as  the 
acts  generally  contemplate  that  the  claimants  should  prepare  their  own  pa- 
pers ;  and  It  Is  not  necessary  that  the  description  should  be  either  fuU  or  pre- 
cise. It  is  enough  tiiat  the  description  points  out  and  IdenUfles  the  premises, 
80  tliat  by  applying  It  to  the  land  it  can  be  found  and  Idraitlfled.  A  description 
that  identifies  Is  sufficient  though  Inaccurate.  If  the  deso^vtion  Identlfles  the 
property  by  reference  to  facta — ^that  is.  If  It.  points  clearly  to  a  piece  of  ivop- 
erty  and  there  Is  (mly  one  that  will  answer  the  description — ^It  Is  sufflctent** 

Tested  by  this  rule,  it  would  seem  that  the  description  above  quoted 
from  the  contested  lien  was  sufficiently  definite  to  satisfy  the  statute. 
To  any  one  familiar  with  the  locality,  there  certainly  could  be  no 
doubt  what  property  was  intended  to  be  described,  for  there  could 
have  been  only  one  stable  in  the  course  of  erection  at  Nos.  166-172 
Perry  street.  Certainly  neither  the  owner,  or  any  other  lienor  who 
furnished  work  or  materials  toward  the  construction,  could  have  en- 
tertained any  doubt  as  to  what  paiticular  property  was  intended  to  be 
described ;  and  it  is  only  the  owner  and  other  lienors  who  have  to  be 
considered  in  this  case.  Sprickerhoff  v.  Gordon,  120  App.  Div.  748, 
105  N.  Y.  Supp.  586,  much  relied  upon  by  the  appellant,  is  not  at  all 
in  point  The  question  of  the  sufficiency  of  the  notice  of  lien  arose 
in  that  case  upon  an  application  to  compel  the  purchaser,  upon  a  sale 
of  real  estate  under  foreclosure  of  a  lien,  to  accept  the  referee's  deed, 
and  the  application  was  denied  because  the  notice  was  deemed  to<be 
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of  doubtful  validity  and  upon  the  well-settled  rule  that  a  purchaser 
will  not  be  compelled  to  take  a  doubtful  title  or  one  which  he  may  be 
obliged  to  defend  by  litigation.  The  defects  found  in  the  notice  of 
lien  were  much  more  serious  that  those  under  consideration  in  the 
present  case.  No  attempt  was  made  to  give  the  street  number,  and 
while  an  attempt  was  made  to  g^ve  the  exact  boundaries  of  the  prop- 
erty to  be  affected  it  had  been  erroneously  described  as  being  25  feet 
in  width,  whereas  it  was  in  fact  50  feet  wide.  It  may  well  be  that  the 
description  of  the  property  in  the  notice  of  lien  now  under  considera- 
tion  would  not  be  sufficiently  precise  to  serve  as  a  description  in  a 
deed  of  the  premises,  but  the  statute  does  not  require  such  precision. 
It  is  satisfied  with  a  description  that  identifies.  In  case  of  a  judg- 
ment of  foreclosure  no  difficulty  would  be  found  in  inserting  a  more 
formal  description,  as  was  in  fact  done  in  the  present  case.  Much 
less  precise  descriptions  than  that  contained  in  the  respondent's  notice 
have  been  held  sufficient  in  contracts  for  the  sale  of  real  estate  to  jus> 
tify  decrees  for  specific  performantt.  Miller  v.  Tuck,  95  App.  Div. 
134,  88  N.  Y.  Supp.  495;  Waring  v.  Ayers,  40  N.  Y.  857;  Pelletreau 
V.  Brennan,  113  App.  Div.  806,  99  N.  Y.  Supp.  955.  It  is  quite  true 
undoubtedly  that  the  notice  must  be  sufficient  in  itself  to  identify  the 
property,  and  that  evidence  dehors  cannot  be  received  to  supply  a 
deficiency  in  that  regard  (Armstrong  v.  Chisolm,  100  App.  Div.  440, 
91  N.  Y.  Supp.  693) ;  but  if  the  property  be  sufficiently  identified  in 
the  notice,  evidence  of  its  exact  dimensions  may  be  received  upon  the 
trial  so  as  to  enable  a  proper  decree  to  be  drawn.  In  a  later  and  quite 
superfluous  clause  in  the  notice  of  lien  it  was  stated  that  "the  property 
to  be  charged  with  a  lien  is  described  as  Nos.  lGff-172  Periy  street, 
borough  of  Manhattan,  city,  county  and  state  of  New  York."  To  write 
the  word  "Ferry"  instead  of  "Perry"  was  obviously  a  clerical  error, 
and  one  not  calculated  to  mislead  any  one  having  knowledge  of  the 
premises  and  intended  to  be  affected  by  the  notice,  and  in  point  of 
fact  no  one  was  misled.  The  same  superfluous  clause  stated  that  "the 
amount  for  which  lien  is  claimed  is  $1,525.80."  Here,  again,  was  an 
obvious  clerical  error,  which  misled  no  one.  The  notice  of  lien  de- 
scribed with  particularity  the  work  and  materials  whidi  the  Uenor 
had  contracted  to  do  and  furnish,  and  that  about  five-sevenths  of  the 
work  had  been  done  and  materials  furnished  as  provided  by  the  con- 
tract, leaving  about  two-sevenths  of  the  materials  to  be  furnished  and 
about  two-sevenths  of  the  work  to  be  done.  The  notice  then  stated 
that  under  its  contract  with  the  general  contractors  the  lienor  was  to 
receive  the  sum  of  $13,834  on  or  before  the  completion  of  the  work; 
that  the  claimant  had  been  paid  only  $3,308.20 ;  that  the  claimant  had 
earned  on  said  contract  $10,634,  and  that  there  was  then  earned  and 
unpaid  $7,325.80,  and  there  would  be  due  and  owing  to  claimant  when ' 
the  contract  was  completed  the  sum  of  $3,200  in  addition  to  said  sum 
of  $7,325.80.  Subdivisions  4  and  6  of  section  9  of  the  Hen  law  pro- 
vide that  the  notice  of  lien  must  contain  "(4)  the  labor  performed  or 
to  be  performed,  or  materials  furnished  or  to  be  furnished  and  the 
agreed  price  or  value  thereof,"  and  "(5)  the  amount  unpaid  to  the 
lienor  for  such  labor  or  materials."  The  notice  of  lien  complies  with 
the  foregoing  requirements  of  the  Hen  law.    It  states  the  whole 
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amount  of  the  contract,  the  agreed  price,  the  proportion  which  has 
been  performed  and  the  proportion  still  to  be  performed,  and  the 
amount  which  has  been  earned,  the  sum  which  has  been  paid  on  ac- 
count, the  amount  due  and  unpaid  when  the  notice  was  filed,  and  the 
amount  which  will  be  due  when  the  contract  is  wholly  fulfilled. 

By  a  simple  mathematical  calculation,  which  is  perfectly  allowable 
(Beattys  v.  Searles,  74  App.  Div.  214,  77  N.  Y.  Supp.  497;  Woolf  v. 
Schaefer,  103  App.  Div.  567,  93  N.  Y.  Supp.  184),  it  is  apparent 
that  the  amount  for  which  the  claimant  seeks  to  establish  a  lien  is  the 
sum  of  $7,325.80  and  $3,200,  or  $10,526.80,  and  any  one  having  occa- 
sion to  examine  the  notice  of  lien  couM  not  fail  to  see  at  once  that 
the  statement  in  the  later  clause  that  the  amount  claimed  was  $1,525.- 
80  was  a  perfectly  obvious  clerical  error,  and' that  the  sum  really 
claimed  was  $10,525.80.  This  error  was  not  calculated  to  mislead 
an^  one,  and  again  no  one  was  misled  by  it.  The  lien  law  further  re- 
quires that  the  notice  shall  state  "the  time  when  the  first  and  last  items 
of  work  were  performed  and  materials  were  furnished."  Subdivision 
6,  §  9.  The  notice  in  question  stated  ttiat  "the  first  item  of  work  was 
done,  and  the  first  item  of  material  was  furnished  on  or  about  the  9th 
day  of  May,  1905."  This  we  consider  to  have  been  a  substantial  and  . 
sufficient  compliance  with  the  statute.  Mahley  v.  German  Bank,  174 
N.  Y.  499,  67  N.  E.  117.  "As  to  the  time  and  dates  of  work  done  and 
material  furnished  for  which  a  lien  is  claimed,  all  that  is  required  is 
such  certainty  as  vnll  enable  those  interested  to  discover  during  what 
period  the  materials  were  delivered  or  the  work  done  so  as  to  individ- 
uate the  transaction."  Cyc.  182.  The  lien  law  further  requires  that 
the  notice  of  lien  shall  state  "the  name  and  residence  of  the  lienor; 
and  if  the  lienor  is  a  partnership  or  a  corporation,  the  business  of  said 
firm  or  corporation,  the  name  of  the  partners  and  prindpal  place  of 
business,  and  if  a  foreign  corporation,  its  principal  place  of  business 
within  the  state."  Subdivision  1,  §  9. 

The  notice  described  the  lienor  as  the  "Wright-Kaston-Townsend 
Company,  a  corporation  of  the  state  of  New  York,  with  its  principal 
office  in  the  dty  of  New  York  at  No.  603  West  45th  street,  Iwrough  of 
Manhattan,  dty,  county  and  state  of  New  York."  The  terms  "prin- 
cipal office"  and  "prindpal  place  of  business"  have  been  held  to  be 
synonymous  terms  when  used  with  respect  to  corporations  organized 
under  the  laws  of  this  state  (People  ex  rel.  Knickerbocker  Press  v.  Bar- 
ker, 87  Hun,  341,  34  N.  Y.  Supp.  269),  and  it  is  to  be  assumed  that  the 
"principal  office"  of  such  a  corporation  is  both  its  "principal  place  of 
btisiness"  and  its  "business  address."  The  objection  to  the  notice  upon 
this  score  is  unsubstantial.  It  appeared  that  the  clerk  erroneously 
docketed  the  lien  against  166-172  Ferry  street,  and  for  only  $1,525.80. 
This,  however,  cannot  afifect  the  daimant's  rights  if  the  notice  was, 
as  we  think  it  was,  suffident  under  the  statute.  The  daimant's  duty 
was  performed  when  he  filed  the  notice  with  the  clerk,  for  "the  fail- 
ure pf  a  public  official  to  perform  his  duty  in  filing  a  paper  does  not  im- 
pair the  rights  of  the  individual  who  has  properly  delivered  the  paper 
to  him  or  his  authorized  representative  for  such  purposes."  Fink  v. 
Wallach,  109  App.  Div.  718-723,  96  N.  Y.  Supp.  543-545.  It  is 
significant,  and  not  without  weight,  that  none  of  the  subsequent  lien- 
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ors  who  now  contest  the  validity  of  the  lien  under  consideration  have 
sutFered  any  disadvantage  from  any  one  of  the  supposed  defects  upon 
which  they  insist.  They  did  not  rely  upon  the  dodcet,  and  were  not 
misled  by  the  notice,  nor  did  any  of  the  alleged  errors  cause  any  one  of 
them  to  do,  or  to  refrain  from  doing,  any  act  whidi  they  would  not 
have  done  or  refrained  from  doing  if  the  notice  had  been  in  all  re- 
spects formal  and  conventional. 

No  other  question  in  the  case  seems  to  call  for  extended  discussion. 
The  court  properly  refused  to  charge  Coffin,  the  owner,  with  inter- 
est upon  the  funds  remaining  in  his  hands,  for  there  never  was  a  time 
before  judgment  when  he  could  safely  pay  it  over.  The  claim  of  the 
defendant-appellant  Empire  Brick  &  Supply  Company  that  it  is  en- 
titled, as  a  materialman,  to  priority  of  lien  over  contractors  and  sub- 
contractors, if  it  has  any  merit,  comes  too  late  to  be  considered.  It 
was  not  presented  by  any  request  or  exception  below,  and  is  raised  for 
the  first  time  on  appeal.  The  judgment  appealed  from  will  therefore 
be  affirmed,  with  costs  to  the  respondents  Edmund  Coffin  and  Wright- 
Easton-Townsend  Company,  payable  out  of  the  fund. 

'  PATTERSON,  P.  J.,  and  HOUGHTON,  J.,  concur. 

McLaughlin,  J.  (dissenting).  I  am  unable  to  concur  in  the 
prevailing  opinion,  in  so  far  as  it  holds  that  the  Wright-Easton- 
Townsend  Company  acquired  a  valid  lien  by  the  notice  filed  by  it  on 
November  15,  1905.  This  notice,  even  though  it  be  a)nstrued  liberal- 
ly, did  not  comply  with  the  statute,  especially  in  that  it  failed  to 
describe  the  property  upon  which  the  lien  was  claimed.  The  words 
used  to  describe  the  property  were: 

"That  the  property  to  be  dia^^  witli  the  Hen  1»  described  u  JHoe.  168-172 
Ferry  street,  twrough  of  Manhattan,  city,  county  and  state  ot  New  Torlc" 

No  otiier  description  appears  in  the  notice.  There  is  no  diagram  of 
the  property,  nor  is  there  anything  to  indicate— other  than  the  numbers 
— on  which  side  of  the  street  or  between  what  streets  or  avenues  the 

property  is  located,  or  what  the  width  or  depth  of  the  lots  are.  This  is 
not  a  substantial  compliance  with  the  statute,  which  requires  that  the 
notice  filed  must  contain,  among  other  things,  a  description  of  the 
property  upon  which  the  lien  is  claimed  "sufficient  for  identification; 
and  if  in  a  city  or  village,  its  location  by  street  and  number  if  known." 
Subdivision  7,  §  9,  c.  418,  p.  518,  Laws  1897.  The  notice  filed  must 
contain  a  description  of  the  property  sufficient,  in  and  of  itself,  to  en- 
able such  property  to  be  identified.  Resort  cannot  be  had  to  extrinsic 
proof  to  supplement  or  make  good  a  defective  notice.  Armstroi^  v. 
Chisolm,  100  App.  Div.  440,  91  N.  Y.  Supp.  693.  A  description  only 
by  street  numbers  in  the  city  of  New  York  is  not  enough.  Spricker- 
hoff  V.  Gordon,  120  App.  Div.  748,  105  N.  Y.  Supp.  586,  because  the 
statute  expressly  provides  that  the  description  must  be  sufficient  to 
identify  the  property,  and,  in  addition,  if  in  a  city  or  village,  its  loca- 
tion by  street  and  number,  if  known.  This  property  was  located  in  the 
city  of  New  York.  The  street  and  numbers  were  known,  because 
they  were  given. 
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It  is  true  that  the  statute  is  remedial  and  by  express  provision  is  to 
receive  a  liberal  construction,  but  this  does  not  justify  the  court  in 
disregarding  the  statute  or  dispensing  with  its  positive  requirements. 
Mahley  v.  German  Bank,  174  N.  Y.  499,  67  N.  E.  117. 

The  notice  is  also  defective  in  that  it  states  in  one  part  of  it  that  the 
stable  referred  to  is  located  upon  lots  "known  and  designated  as  Nos. 
166-172  Perry  street,"  while  in  the  other  part,  where  it  purports  to 
l^ve  a  description  of  the  property  sought  to  be  charged  with  the  lien. 
It  states  that  the  same  "is  described  as  Nos.  166-172  Ferry  street." 
Toop  V.  Smith,  181  N.  Y.  283,  73  N.  E.  1113.  The  notice  is  so  indefi- 
nite that  the  property  upon  which  the  lien  is  sought  could  not  be  lo- 
cated by  it 

I  am  of  the  opinion,  therefore,  that  the  judgment,  in  so  far  as  it 
holds  that  the  Wright-Easton-Townsend  Company  acquired  a  valid 
lien  by  the  notice  referred  to,  should  be  reversed. 

LAUGHLIN,  J.,  concurs. 


(Bopr^ne  Gonrt,  Ai^IIate  Division,  Third  Department   November  11,  1908.) 

1.  TKOVra  AND  GONVEB820N  ({  9*) — ELBHERTS— DEUAHDS. 

Where  a  person,  thons^  lawfully  In  ponaoBglon  of  personal  property, 
unlawfully  disposes  of  It  and  pots  it  beyond  his  power  to  make  retam 
<Hi  demand,  a  demand  is  not  required  to  sustain  an  aeti<»i  for  conversion. 

[Ed.  Note:— For  other  cases,  see  Trover  and  Oonverslfm,  Omt  Dig.  li 
66^  70;  Dec  Dig.  |  9.*] 

2.  WOBDS  AlTD  PBBASBS— **HALICE." 

The  term  "malice,"  In  Its  ordinary  sense,  implies  hatred,  spite,  or  ill 
will :  but  In  legal  parlance  It  1b  frequently  used  In  a  different  sense,  de- 
pwding  on  the  connection,  and  may  mean  "a  wrongful  act  done  intention- 
ally without  Just  cause  or  excuse."  In  legal  parlance,  malice  "may  be 
actually  Implied  whenever  there  is  a  deliberate  Intention  to  do  a  griev- 
ous wrong  without  legal  Justification  or  excuse.  In  dril  controversies, 
the  very  essence  of  malice  Is  a  disposition  or  willfulness  to  do  a  wrong- 
ful act  greatly  Injurious  to  another"  (quoting  Words  and  Phrases,  vol. 
B.  p.  4298  St  seq.). 
8.  Bankbuptot  (S  424*)— "WnXFUL"— "Halici.*' 

The  word  "willful,"  as  used  to  Bankr.  Act  JUly  1,  188S,  e.  641,  30  Stot 
660.  651  (U.  S.  Oomp.  St.  1901,  p.  8428),  S  17,  as  amended  by  Act  Feb.  6. 
1003,  c.  487.  I  5,  32  Stat  798  (C.  S.  Comp.  St  Supp.  1007,  p.  1026),  pro- 
viding that  a  discharge  in  bankruptcy  shall  relieve  the  bankrupt  from 
all  provable  debts  except  liabilities  for  obtaining  property  by  false  pre- 
tenses, or  false  representations,  or  for  "willful  and  malicious"  injuries 
to  the  person  or  property  of  another,  means  nothing  more  than  Inten- 
tlmal ;  while  the  word  "malice,"  as  there  used.  Is  totended  to  imply  noth- 
ing more  than  a  dtsr^card  of  duty  which  Is  tovolved  to  the  totentlonal 
doing  of  a  willful  act  to  the  Injury  of  another. 

[Ed.  Note. — Fvr  other  cases,  see  Bankmptcyt  Dee.  Dig.  I  424.* 

Tor  other  deflnltiouB,  see  Worda  and  Phrases,  vol.  8»  pp^  7408-7481; 
7836-7836.1 

4.  Abbest  a  44*)— OivzL  Aonoir— ApPLicATioir  to  Vaoati^Rboobd. 

On  an  application  to  vacate  an  order  of  arrest  to  an  action  for  con- 
version, the  court  Is  not  limited  to  the  complatot  to  asoertato  the  char- 

•For  oUiar  sum  m  mum  Uvlc  Jk  t  xuhbu  In  Dae.  ft  Am.  Dlgi.  im  to  date,  ft  R«p'r  IndozM 
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acter  nod  dreomstances  of  the  tort  alleged,  bat  may  gamine  for  tbat 
purpose  the  entire  record,  tadndlns  the  affldaTlts  naed  on  the  motion. 
rBd.  Note.— For  other  casen,  see  Arrest  Dec.  Mg.  |  44.«] 

Bl  BANKBTTPTOT  (f  892*)— DlBCHAaOB— WnxrUT.  InJUBT  to  PtOPBtTT— Oow- 

TSBSIOIT— ABBEST  OF  BaITKBOPT. 

Bankr.  Act  July  1,  1898,  c.  641,  |  63,  80  Stat.  562  (U.  S.  Comp.  St  1901. 
p.  3447),  provides  that  debts  may  be  proved  and  allowed  against  a  bank- 
rupt which  are  founded  on  a  contract,  express  or  Implied;  and  section 
17  (30  Stat  S50,  601  [U.  S.  Oomp.  St  1901,  p.  34281),  as  amended  by  Act 
Feb.  5,  1903,  c.  487,  J  6,  82  Stat  796  (U.  S.  Comp.  St  Supp.  1907,  p.  1028). 
declares  that  a  discharge  shall  relieve  of  all  provable  debts,  except  UabU- 
Ities  tor  obtaining  property  by  false  pretenses  or  false  repreeentati<na. 
or  for  willful  or  malldons  Injuries  to  the  person  or  pn^Kirty  of  anotli- 
er,  or  debts  created  by  the  bankrupt's  fraud,  embezzlement  misappropri- 
ation, or  defalcation  while  acting  as  an  officer  or  In  any  fiduciary  capac- 
ity. Held,  tbat  where  a  bankrupt  procured  possession  of  plalntUTs  se- 
curities as  pledgees  for  advances,  and  Immediately  sold  and  continued  to 
sell  them  without  plaintiff's  knowledge,  after  more  than  sufficient  to  pay 
the  debt  had  been  realized,  and  no  justification  was  offered,  their  acta 
constituted  larcoiy  and  a  willful  and  malldous  conversion,  from  which 
their  discharge  In  bankruptcy  could  not  t^eve  them,  so  that  they  were 
not  exempted  from  arrest  in  plalntUTs  actlm  for  conversion  by  Bankr. 
Act  July  3,  1898,  c.  641,  $  9,  30  Stat  549  (U.  S.  Comp.  St  1901.  p.  3425). 
providing  that  a  bankrupt  shall  be  exempt  from  arrest  on  dvll  process, 
except  such  Issued  by  a  state  court  and  served  within  the  state  on  a  debt 
from  which  the  bankrupt's  discharge  would  not  be  a  release. 

[EA  Note.— For  other  cases,  ne  Bankmptcy,  Gent  Dig.  H  61ft-022; 
Dec.  Dig.  1  382.*] 

Appeal  from  Special  Tenn.  Saratoga  County. 

Action  by  Frederick  W.  Kavanaugh  against  Thomas  A.  Mclntyre 

and  others.  From  an  order  denying  the  application  of  John  G.  Mc- 
lntyre to  vacate  an  order  of  arrest,  he  appeals.  Affirmed. 


Argued  before  SMITH,  P.  T.,  and  CHESTER,  KELLOGG, 


COCHRANE,  and  SEWELL.  JJ. 

Patton  &  Patton  (Robert  H.  Patton,  of  counsel),  fof  appellant 
Myer  Nussbaum,  for  respondent 

COCHRANE,  J.  The  complaint  alleges  the  copartnership  of  the 
defendants;  that  on  February  5,  1908,  plaintiff  was  the  owner  of 
certain  specified  stocks,  the  certificates  of  which  were  in  the  posses- 
sion of  the  firm  of  A.  O.  Brown  &  Co. ;  that  there  was  due  upwi  such 
stocks  the  sum  of  $3,853.32.  and  that  the  plaintiff  on  the  day  mentioned 
was  entitled  to  the  possession  of  said  stocks  on  payment  of  said 
amount;  that  on  said  day  the  plaintiff  instructed  the  defendants  to 
take  over  said  stocks  from  said  firm  of  A.  O.  Brown  &  Co.,  and  to 
advance  thereon  said  sum  of  $3,853.32 ;  and  that  such  stocks  were 
turned  over  and  delivered  by  A.  O.  Brown  &  Co.  to  the  defendants  as 
such  copartners,  the  latter  advancing,  thereon  said  sum  of  $3,853.33. 
The  complaint  then  alleges  that  subsequent  to  the  sale  and  disposition 
of  said  stocks  by  said  defendants  as  thereafter  alleged,  and  on  or  about 
the  27th  day  of  April,  1908,  an  involmitary  petition  in  bankruptcy 
was  filed  against  the  defendants  as  such  o^artners  in  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New  Yofk,  and 
that  receivers  of  said  firm  were  subsequently  appointed  and  duly 

■For  oUiu  oami  M*  lamt  topic  ft  I  nuhbbk  la  Dec  ft  Am.  Dlga.  litOT  to  daU,  ft  R«p'r  lodam 
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qualified;  that  on  April  S8,  1908,  the  plaintiff  tendered  to  said  re- 
ceivers the  balance  due  and  interest  upon  said  stocks,  and  demanded 
delivery  of  the  same  which  was  refused;  that  subsequent  to  said 
5th  day  of  February,  1908,  the  said  defendants  as  such  copartners 
wrongfully  converted  and  disposed  of  said  stocks  and  the  avails 
thereof  to  their  own  use,  to  the  damage  of  plaintiff  in  the  sum 
of  930,000,  for  which  sum  judgment  is  demanded.  On  this  complaint, 
and  on  an  affidavit  setting  forth  more  in  detail  the  facts  of  the  alleged 
conversion,  plaintiff  procured  an  order  of  arrest,  directing  the  sheriff 
of  New  York  county  to  arrest  the  defendants  and  to  hold  each  of  them 
to  bail  in  the  sum  of  $5,000.  This  order  has  been  executed,  and  the 
appellant,  having  given  the  bail  thereby  required,  moved  to  vacate  the 
order  of  arrest ;  and  from  an  order  denying  such  motion  this  appeal  is 
taken. 

The  complaint  is  assailed  for  insufficiency  on  the  ground  that  there 
is  no  allegation  of  a  demand  on  the  defendants  for  a  return  of  the 
prq>erty,  which  lawfully  came  into  their  possession.  Prom  the  entire 
omiplaint  it  appears  that  after  the  defendants  procured  possession  of 
the  stocks  and  before  the  petition  in  bankruptcy  was  filed  against  them 
they  sold  and  disposed  of  the  stocks  and  devoted  the  avails  thereof  to 
their  own  uses.  When  a  person,  although  lawfully  in  possession  of 
property,  unlawfully  disposes  of  the  same  and  puts  it  out  of  his  power 
to  make  return  thereof,  a  demand  for  such  return  would  be  a  useless 
performance,  and  the  law  requires  neither  the  allegation  nor  proof  of 
such  demand.  This  complaint  alleges  an  unlawful  sale  and  disposition 
of  die  property,  and  it  is  such  unlawful  act  which  constitutes  tiie  con- 
version. While  the  circumstances  of  the  sale  and  disposal  of  the 
stocks  are  not  alleged,  and  the  complaint  in  that  particular  may  be 
vague  and  indefinite,  yet  I  entertain  no  doubt  as  to  its  sufficiency  as 
against  a  demurrer,  were  one  interposed.  The  appeal,  therefore,  can- 
not be  sustained  on  the  ground  that  the  complaint  will  be  dismissed. 

A  more  difficult  question  arises  concerning  the  effect  of  the  bank- 
ruptcy act  (Act  July  1,  1898,  c  641,  30  Stat.  549  [U.  S.  Comp.  St. 
1901,  p.  3425])  on  the  cause  of  action  alleged.  The  provisions  of  that 
act  applicable  to  the  present  situation  are  as  follows : 

"Sec.  9.  Protection  and  DctentlcHi  of  Bankmpte. — (a)  A  bankrupt  shall  be 
exempt  from  arrest  npon  civil  process  except  in  the  following  cases:  •  *  * 
(2)  When  Issued  from  a  state  court  having  jurisdiction,  and  served  within 
such  state,  npon  a  debt  or  claim  from  which  bis  discharge  in  bankruptcy 
would  not  be  a  release.   •   «   •  " 

"Sec  it.  Debts  Not  Affected  by  a  Discharge. — (a)  A  dlsdiarge  In  bankrupt- 
cy  shall  release  a  bankrupt  from  all  of  his  provable  debts,  except  such  as 
*  *  *  (2)  are  liabilities  for  obtainliig  property  by  false  pretenses  or  false 
representations,  or  for  willful  and  mallcloiia  Injuries  to  the  person  or  in«p- 
erty  of  another.  *  *  *  or  (4)  were  created  by  hia  fraud,  embezzlement, 
misopproprtatlott,  or  defalcation  while  acting  as  an  officer  or  In  any  fiduci- 
ary capacity." 

"Sec.  63.  Debts  Which  may  be  Proved. — (a)  Debts  of  the  bankrupt  may  be 
proved  and  allowed  against  bis  estate  which  are  *  *  *  (4)  founded  npon 
an  open  account,  or  upon  a  contract  express  or  implied.   •   •   •  " 

The  case  of  Crawford  v.  Burke,  195  U.  S.  176,  25  Sup,  Ct.  9,  49 
L.  Ed.  147,  was  a  case  arising  in  the  state  of  Illinois  to  recover  for  the 
conversion  of  stocks  which  the  defendants  had  in  their  possessicm  as 
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security  for  the  amount  due  them  from  plaintiff  and  whidi  they  had 
wrongfully  and  fraudulently  sold  and  converted  to  their  own  use.  It 
was  held  by  the  Supreme  Court  of  the  United  States,  reversing  the 
state  courts  of  Illinois,  that  plaintiff  might  have  waived  the  tort  and 
proved  his  claim  in  the  bankruptcy  court,  and  that  the  claim  was  oae 
"founded  upon  an  <^>en  account  or  upon  a  contract  exprras  or  im- 
plied/' within  the  meaning  of  said  section  63,  and  was  dierefore  a 
provable  debt,  within  the  meaning  of  said  section  17.  It  was  further 
held  that  it  did  not  fall  within  the  exception  contained  in  subdivision  4 
of  said  section  17,  and  that  a  discharge  in  bankruptcy  would  relieve 
the  bankrupt  from  such  claim.  That  case  is  analogous  to  this,  and 
would  be  conclusive  in  favor  of  appellant,  except  for  the  amendment 
of  the  statute  to  which  reference  will  now  be  made.  See,  also,  Tindle 
V,  Birkett,  183  N.  Y.  267,  76  N.  E.  25. 
Prior  to  1903  subdivisicm  2  of  section  17  was  as  follows: 

"(9  Are  Judgmoitff  In  actions  for  fraud  or  obtaining  iHioperty  by  false  pre- 
tenses or  false  rein^sentBtltHis  or  for  willful  or  malicious  taijurleB  to  the  per- 
son or  property  of  another." 

It  was  in  reference  to  the  statute  in  that  form  that  the  cases  of  Craw- 
ford v.  Burke  and  Tindle  v.  Btrkett,  supra,  were  decided,  and  as  the 
claims  under  consideration  in  those  cases  had  not  been  reduced  to 
judgments  no  questtcm  could  arise  that  such  claims  were  covered  by 
the  phraseology  of  the  statute  as  it  was  before  1903.  But  in  the  lat- 
ter year  subdivision  2  of  section  17  was  entirely  changed  in  its  scope 
and  purport  and  made  to  read  as  follows : 

"(2)  Are  Uabllltiee  for  obtaining  pn^erty  by  false  pretenses  or  false 
resentatlons,  or  for  willful  and  malicious  Injuries  to  the  person  or  property 
of  another,  or  for  alimony  due  or  to  become  due,  or  for  maintenance  or  sup- 
pott  of  wife  or  Child,  or  for  sedoctlMi  of  an  unmarEled  ftmale,  or  for  crim- 
inal cmiTerstttlim." 

The  question  here  presented  is  whether  plaintiff's  claim  is  cme  for 
a  "willnil  and  malicious  injury  to  the  •  *  *  property"  of  him- 
self. That  such  claim  is  still  a  provable  debt  must  be  conceded  under 
the  authority  of  Crawford  v.  Burke.  But,  although  provable,  it  is  not 
immune  as  against  a  discharge  in  bankruptcy,  provided  it  falls  within 
one  of  the  exceptions  enumerated  in  subdivision  2  of  section  17.  In 
order  to  constitute  such  an  exception  the  claim  must  constitute  both  a 
willful  and  malicious  injury  to  plaintiff's  property. 

It  is  doubtless  true  that  in  the  popular  and  ordinary  sense  the  term 
"malice"  implies  the  idea  of  hatred,  spite,  or  ill  will;  but  in  legal  par- 
lance the  term  is  frequently  used  in  a  different  sense.  There  have  been 
many  and  various  definitions  or  descriptions  of  the  term  "malice," 
depending  on  the  connection  in  which  the  word  is  used,  the  object 
sought  to  be  obtained,  and  the  consequences  dependent  on  its  use.  In 
Words  and  Phrases  Judicially  Defined,  vol.  5,  p.  4298  et  seq.,  it  is  said: 

"Malice  in  common  acceptation  means  ill  will  against  a  person ;  but  In  Its 
legal  sense  It  means  a  wrongful  act  done  Inteutlmally  wlthoat  Just  cause  or 

excuse." 

And  again: 

"The  term  'malice*  Is  variously  used,  according  to  the  nature  of  the  llti- 
gation  In  wblcb  it  la  sought  to  be  establUdied.  In  legal  parlance,  malice  may 
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be  actaally  Implied  whenever  there  Is  a  deliberate  Intention  to  do  a  grlerons 
wnmg  wlthotft  legal  jnstlfication  or  excuse.  In  dTll  cmtrorenles,  tbB  very 
eeaence  of  malice  la  a  disposition  or  willingness  to  do  a  vnmgfol  act  great- 
ly Injurious  to  another." 

In  Cyc.  vol.  25,  pp.  1666,  1667,  the  authorities  are  collated  bearing 
on  the  definition  or  description  of  this  word,  and  it  is  said: 

"In  Its  1^1  sense,  however,  the  term  has  been  said  to  denote  a  wrongful 
act  d<Hie  Intentionally  without  jiuBt  cause  or  excuse;  and  this  d^nltlon  has 
been  snbetantlally  adopted  in  a  great  many  cases,  with  Immaterial  alteration 
of  phraseology,  aa  follows:  The  Intuitional  doing  of  a  wrongful  act  toward 
another  without  legal  Justification  or  excuse ;  the  willful  doing  of  an  injuri- 
ous act  without  lawful  excuse;  the  Aoins  a  wrongful  act  intentionally  i^lth- 
out  Just  cause  or  excuse.** 

The  Century  Dictionary,  in  defining  the  word,  says: 

"In  law,  a  design  or  intention  of  doing  mischief  to  another;  the  evil  Inten- 
tion (either  actual  or  Implied)  with  which  one  deliberately  and  without  jus- 
tification or  excuse  does  a  wnuigful  act  whldh  Is  Injurious  to  others*  *  *  * 
OtmstructlTe  malice,  Imidied  malice^  Imputed  malice,  malice  In  law,  that 
which,  irrespective  of  actual  Intent  to  injure,  is  attributed  by  the  law  to  an 
Injurious  act  Intentionally  done,  without  proper  motive,  as  dlstlnguii^ed  from 
aotual  malice,  either  proved  or  presumed." 

In  Collier  on  Bankruptcy  (6th  Ed.)  p.  225,  it  is  said  of  the  statute 
under  consideration : 

"The  word  'willful,'  as  here  used,  means  nothing  more  than  Intuitional, 
while  the  malice  here  intended  is  nothing  more  than  that  disregard  of  duty 
which  Is  invirived  in  the  intentional  doing  of  a  willful  act  to  the  injury  of 
another." 

In  Davis  v.  Standard  National  Bank,  50  App.  Div.  210,  213,  63  N. 

Y.  Supp.  764,  it  is  said : 

"But  while,  to  establish  malice  for  certain  purposes,  such  a  willful  Intent 
Is  neceesary,  that  intent  1b  not  involved  In  the  legal  definition  of  the  term 
'malice.'.  Whenever  the  wrongful  act  is  done  Intentionally,  without  just  cause 
or  excuse,  a  legal  Inference  of  malice  arises  therefrom.  Bromage  v.  Prosser. 
4  B.  &  C  2i7,  255;  Commonwealth  v.  SneUlDg.  16  Pick.  (Mass.)  321,  340." 

In  Commonwealth  v.  York,  50  Mass.  104,  43  Am.  Dec.  373,  it  is 
said: 

"Malice,  although  In  Its  proper  sense  It  means  hatred,  111  win.  or  hostility 
to  another,  yet  In  Its  legal  sense  has  a  very  different  meaning,  and  charac- 
terises all  acts  dime  with  an  evil  disposition,  a  wrong  and  unlawful  motive 
or  purpose ;  the  willful  doing  of  an  injurious  act  without  lawful  exciue." 

Authorities  might  be  multiplied  to  show  that  it  is  not  essential  in  all 
cases  that  ill  will  should  exist  in  order  to  establish  malice.  But  we 
have  an  interpretation  by  the  United  States  Supreme  Court  of  the  iden- 
tical words  under  consideration.  In  Tinker  v.  Colwell,  193  U.  S.  473, 
24  Sup.  Ct.  505,  48  L.  Ed.  754,  Judge  Peckham,  in  considering  the 
meaning  of  these  words  in  the  statute  as  it  was  prior  to  the  amend- 
ment of  1903,  said : 

"In  United  States  v.  Reed  (C.  0.)  86  Fed.  308,  It  was  held  that  malice  cmi- 
sieted  in  the  willful  doing  of  an  act  which  the  person  doing  It  knows  Is  lia- 
ble to  injure  another  regardless  of  the  consequences ;  and  a  jnallgnant  spirit 
or  a  specific  intention  to  hurt  a  particular  person  is  not  an  essential  elonent. 
TTpoD  that  principle  we  think  a  willful  dinegard  of  what  one  knows  to  be 
bis  dnl7t  an  act  whl<^  Is  agalIu^t  good  morals  and  wrongful  in  and  <a  itself 
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and  which  necessarily  causes  Injury  and  is  done  intentionally,  may  be  said 
to  be  done  willfully  and  mallulously,  bo  as  to  come  within  the  exception.  It 
Is  urged  that  the  malice  referred  to  in  the  exception  Is  malice  towards  tlie 
individual  personally,  such  as  is  meant,  for  Instance,  in  a  statute  for  mali- 
ciously injuring  or  destroying  property  or  for  maltcloiu  mischief,  where  mere 
Intottlonal  hijury,  without  special  malice  towards  the  Individual,  has  been 
hrid  by  some  courts  not  to  be  sufficient  Oom.  v.  Williams,  110  Mass.  401. 
We  are  not  inclined  to  place  such  a  narrow  construction  upon  the  language 
of  the  exception.  We  do  not  think  the  language  used  was  Int^ded  to  limit 
the  exceptl<m  in  any  such  way.  It  was  an  honest  dMat,  and  not  a  mallcloiis 
wTODgdotf .  that  was  to  be  dlsdiarged." 

There  are  doubtless  many  torts  against  which  a  discharge  in  bank- 
ruptcy is  effective.  The  act  is  liberally  construed  in  favor  of  an  hon- 
est and  well-meaning  debtor.  A  conversion  of  property  may  exist 
entirely  consistent  with  the  utmost  good  faith  on  the  part  of  the  con- 
verting debtor.  In  respect  to  such  torts  there  is  no  injustice  or  in- 
equity in  extending  the  provisions  of  the  bankrupt  act  applicable  there- 
to in  accordance  with  the  beneficent  and  humane  policy  of  such  act. 
But  a  conversion  which  shows  a  design  or  willingness  to  inflict  a 
wrong  upon  another,  or  the  reckless  disregard  of  the  rights  of  an- 
other, rests  on  a  different  basis.  In  Matter  of  Bullis,  68  App.  Div.  518, 
73  N.  Y.  Supp.  1047,  cited  with  approval  in  Crawford  v.  Burke,  supra, 
it  is  said: 

"The  statute  Is  to  be  construed  libM^Ily,  to  discharge  the  insolvent  from 
the  burden  of  the  obligations  which  he  Is  unable  to  pay  in  full ;  but  that  lib. 
erallty  may  not  be  extended  to  an  Insolvent  to  release  blm  from  a  Judgment 
which  was  recovered  against  him  by  reason  of  his  "poBltive  fraud'  and  'In- 
tentional wrong,'  whatever  may  have  been  the  form  of  the  action  In  whldi 
the  recovery  was  had.  Hie  primary  purpose  of  the  statute  is  to  enable  an 
Insolvent  d^tor  to  be  relieved  from  the  burden  of  his  obligations.  One  ex- 
ception that  has  pei^^aded  all  of  our  bankrupt  laws  Is  that,  where  the  Insol- 
vent has  become  liable  for  the  payment  of  a  debt  which  had  its  origin  In  his 
own  positive  dishonesty,  the  way  Is  not  opai  for  bis  dtsdiarge  from  that  lia- 
bility." 

While  the  complaint  herein  does  not  show  the  circumstances  of  the 
alleged  conversion,  and  therefore  the  willful  or  malicious  character  of 
the  defendant's  acts  cannot  be  determined  therefrom,  yet  the  affidavit 
used  on  the  motion  supplements  those  allegations,  and  shows  that  al- 
most immediately  after  the  defendants  came  into  possession  of  this 
property  they  began  to  sell  it  to  different  parties,  and  continued  to 
make  such  sales  from  time  to  time  without  plaintiff's  knowledge  after 
they  had  realized  more  than  sufficient  to  pay  the  amount  due  them 
from  plaintiff,  and  applied  the  avails  to  their  own  purposes.  Resort 
may  be  had  to  the  entire  record  to  determine  the  character  of  the 
wrongful  acts.  Matter  of  Bullis,  68  App.  Div.  518,  73  N.  Y.  Supp. 
1047 ;  Colwell  v.  Tinker,  169  N.  Y.  531,  537,  62  N.  E.  668,  58  L.  R. 
A.  765,  98  Am.  St.  Rep.  587 ;  Palmer  v.  Hussey,  87  N.  Y.  303.  No 
explanation  or  justification  of  the  alleged  wrongful  acts  is  proffered. 
The  defendants,  in  utter  disre^d  of  the  rights  of  plaintiff,  knowii^ 
they  were  injuring  him,  and  willing  to  do  so  in  order  to  subserve  their 
own  wrongiul  purposes,  converted  his  property.  In  short,  the  acts 
disclosed  constituted  larceny.  There  is  neither  reason  nor  justice  in 
extending  to  such  acts  the  protection  of  the  bankruptcy  act,  unless  we 
are  clearly  required  to  do  so  by  its  provisions.   One  of  the  purposes 


Digitized  by 


Sup.  Ct) 


OBEEN  T.  HORN. 


993 


which  Congress  probably  had  in  view  in  making  the  amendment  of 
1903  referred  to  was  to  except  from  the  benefits  of  the  act  just  such 
conduct  as  is  here  disclosed  on  the  part  of  the  defendants. 

Appellant  cites  with  much  confidence  the  case  of  Matter  of  Floyd 
Crawford  &  Co.,  16  Am.  Bankr.  R.  277.  That  case  is  essentially  differ- 
ent oq  the  facts.  There  was  no  moral  turpitude  involved  or  intent  to 
inflict  wrong  on  another.  The  case  recognizes  the  distinction,  and  by 
implication  lends  support  to  jrfaintiff's  position  here.  The  commis- 
sioner in  his  report  said : 

"Tliere  la  no  moral  turpitude  or  InteDtional  wrong  disclosed  here  by  the  ev- 
Idoice,  as.  for  instance,  embezzIemeDt  or  misappropriation,  wblcdi  must  exist 
to  bring  the  liability*  within  the  otceptlon  of  debts  wbidi  are  released  1^  a 
discharge  in  hankmptcy.  ImpllM  fraud  or  fraud  in  law,  whlcSi  may  exist 
without  the  Implication  of  bad  faith  or  Immorality,  la  not  snfQcleot  *  •  * 
To  recapitulate,  the  evidence  having  failed  to  disclose  •  *  •  any  willful 
and  malicious  injury  to  the  plaintiff  or  her  iffoperty,  •  •  •  i  conclude 
that  this  debt  Is  not  a  Itahlll^  embraced  within  the  foregolnc  exceptions." 

While  the  question  is  novel,  and  not  free  from  doubt,  I  am  of  the 
(pinion  that  for  the  reasons  heretofore  stated  the  order  should  be  af- 
firmed, with  910  costs  and  disbursements.  All  concur. 


{Bvpmne  Court,  Appellate  Division,  Third  Department   Novraiber  11,  lOOSi} 

1.  Adverse  Possession  ({  114*)— EvinmoB— SnmaxxKOT. 

Evidence  held  to  authorliEe  the  Jury  to  find  that  one  held  premises  un- 
der a  title  by  adverse  possession. 

[EA.  Note.— For  other  cases,  see  Adverse  Fossenlon,  Oant  Dig.  H  682- 

690;  Dec.  Dig.  1  114.*] 

%  Advebsb  Posaisaion  ({  31*)— Title  bt  Advebsb  Possebsion— SLEUEifrs. 

To  perfect  title  by  adverse  possession,  It  Is  not  necessary  that  the  true 
owner  should  have  had  actual  notice  or  that  the  claimant  should  have  as- 
serted In  public,  In  so  many  words,  his  claim  of  ownership,  and  a  claim 
of  title  may  be  made  by  acts  as  well  as  essertlons. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  I  129; 
Dec  Dig.  S  81.*] 

8.  Deeds  ({  115*)— Cohstbuotion— Desobiftion  of  Pbofebtt  Conveyed. 

A  deed  otKiveylng  a  part  of  a  tract  described  the  starting  point  of  the 
first  line  as  a  point  on  the  west  line  ot  a  certain  ^ank  roc^  The  third 
line  extoided  to  the  plank  road.  Ttie  deed  gave  conrsea  and  distances. 
Tbe  undisputed  evidence  ot  a  surveyor  showed  that  the  fourth  and  last 
course  would  Include  property  to  the  plank  road.  Held  that,  notwith- 
standing mistakes  in  courses  and  dlstaneeav  the  description  was  sofiiciait 
to  convey  to  the  plank  road. 

[Ed.  Note^ror  other  cases,  see  Deeds,  Cent  Die  I  82S;  De&  Dig.  1 
115.*] 

<  BOUNnABIES  a  S*)  — DSaOBiraiOH  — CONFLIOTIHO  BuniEKn— COUBSBB  AND 

Distances. 

The  presumption  Is  that  all  grants  are  made  with  reference  to  an  ac^ 
tual  view  of  the  premises,  and  courses  and  distances  and  quantities  must 
yield  to  natural  or  arUfldal  monuments. 


[Ed.  Note. — For  other  cases,  see  Boundaries^  Cent  Dig.  H  6-19:  Dec. 
Dig,  t  3*3  

*ror  otber  oans  sm  mns  tople  ft  |  kdmbsb  in  Dm.  *  Am.  XHta  1M7  to  dat*,  *  Rap'r  tMnm 
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6.  Adtsbm  FoiMBSsion  (%  71*)— C!ou»  or  Tiiu. 

Wbeie  a  deed  described  the  lands  altered  on  by  tb»  parehaser,  bis  poa- 
MBBkm  was  advene,  under  color  of  title,  bowerer  gromidleaa  tbe  titles 

[Ed.  Note.— For  otber  caies,  aee  Advene  Foasea^on,  Cent  DIs.  U  417- 
423;  Dec:  Dig.  I  7l.«] 

8.  Ohampebtt  ahd  HummAzroB  (S  7*)  —  Cohtstahos  or  Luroa  Hkld  Ad- 

TEBSELT. 

Under  Real  Property  Law  (Lawn  1896,  p.  608,  c.  647)  i  225,  prOTldIng 
that  a  grant  of  real  property  in  the  actnal  poaseeHlon  d  a  person  claim- 
ing under  a  title  adverse  to  the  grantor  la  void,  a  deed  conveying  land  in 
the  adverse  possession  of  another  under  a  deed  to  him  Is  void  as  against 
blm. 

[Ed.  Note. — For  odier  cases,  see  Champerty  and  Maintenance^  Cent: 
Dig.  If  M,  6S;  Dec:  Dig.  I  7.*] 

Appeal  horn  Trial  Term,  Warren  County, 

Action  by  James  Green  and  others  against  Charles  P.  W.  Horn. 
From  a  judgment  for  plaintiffs,  and  from  an  order  denying  a  motkm 
for  a  new  trial,  defendant  appeals.  Reversed. 

Tbe  action  was  brought  to  recover  two  parcels  of  land,  described  in  the 
complaint  Tbe  defendant  by  his  answer  denied  that  be  was  In  possession  of 
the  first  parcel.  He  admitted  that  he  was  in  possession  of  the  oth^,  bnt 
denied  tbat  the  plaintiffs  were  tbe  owners,  and  alleged  that  he  was ;  that  he 
and  bis  grantors  had  held  adverady  nndM^  color  <tf  title,  dalmlng  the  prc^ 
erty  as  thdr  own*  tot  more  than  yean  before  the  commencement  of  the 
action.  He  also  alleged  that  the  conveyance  nnd«*  whldi  tbe  plaintiffs  claim 
is  void,  because  he  was  in  the  actual  possession  of  the  premises,  claiming  un- 
der a  title  adverse  to  the  grantor,  at  the  time  of  Hie  driivwy  thereto.  This 
action  was  commenced  October  20,  1906,  and  has  been  twice  tried.  On  the 
first  trial  tbe  verdict  of  the  Jury  was  lagalnst  tbe  plaintiffs,  and  the  judgment 
entered  thereon  was  affirmed  by  this  court  on  the  14th  day  of  Hardh,  190& 
The  judgment  was  vacated  and  a  new  trial  granted  upon  aiqitlicatlon  ot  tbe 
plaintiffs,  xmAer  section  1020  of  the  Code  of  Civil  Procedure.  On  tbe  aecand 
trial  the  defendant  adced  to  go  to  tbe  jury  "oa  the  qnestlcm  of  adverse  pos- 
session, and  whether  tbe  deed  to  plaintiffs  Is  void  under  the  champerty  act 
because  defendant  was  in  possession  of  the  property  claiming  adversely  at 
the  time  plaintiffs  took  the  deed."  The  request  was  refused,  and  the  de- 
fendant excepted.  The  court  thereuptm  directed  a  verdict  In  favor  of  tiie 
Idataitiffs  for  the  possesion  of  the  property. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Charles  M.  Parsons,  for  appellant 
J.  A.  Kellogg,  for  respondents. 

« 

SEWELL,  J.  The  parties  to  this  action  claim  title  through  one 
William  Caldwell,  who  died  May  1,  1848,  possessed  of  a  large  tract  of 
land,  of  which  the  lot  in  dispute  was  a  part.  By  a  codicil  to  his  will  he 
devised  an  undivided  one-third  to  Eliza  McGiltis,  during  life,  with  re- 
mainder to  her  children.  The  undivided  two-thirds  he  gave  to  Helen 
Louisa  Parmelee  and  Catherine  E.  Van  Cortlandt  In  Augvst,  1851, 
an  action  of  this  tract  was  commenced,  and  an  interlocutory  judgment, 
directing  partition  and  designating  commissioners  to  make  the  par- 
tition, was  duly  entered.  The  commissioners  made  partition  by  di- 
viding the  property  into  two  parcels,  one  of  which,  known  as  "Lot 
20  of  the  Garrison  Ground,"  containing  66  acres,  was  allotted  to  Eliza 
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McGillis  for  and  during  her  life,  and  the  other  parcel,  known  as  Tort 
William  Henry  Field,^  was  set  off  to  Catherine  E.  Van  Cortlandt 
and  Helen  Louise  Parmelee  to  be  held  by  them  in  common.  The  com- 
missioners made  a  report  of  their  proceedings  August  31»  1863,  and 
an  order  confirming  the  report  and  directing  final  juc^^ent  was  en- 
tered. The  dividing  line  between  the  two  parcels  was  the  east  line  of 
lot  20.  This  line  commenced  at  a  point  84  feet  west  of  the  west  line  of 
the  Glens  Falls  and  Lake  George  plank  road,  and  ran  in  a  southerly  di- 
rection to  the  southeast  comer  of  lot  20,  which  was  60  feet  or  more 
west  of  the  plank  road.  The  land  in  dispute  is  known  as  the  "Wal- 
dorf," and  is  a  part  of  the  space  or  gore  between  the  east  line  of  lot 
20  and  the  plank  road.  On  Decem^r  24,  1881,  Eliza  McGillis  ex- 
ecuted and  delivered  to  Elizabeth  G.  Horn,  the  mother  of  the  defend- 
ant, a  quitclaim  deed  in  which  she  purported  to  conveys 

"an  tbat  piece  or  parcel  of  land,  situate,  lying  and  being  In  the  town  of  Gald- 
wdl,  Warren  Oo..  State  of  New  York,  being  p<ntIon  of  lot  twenty  (20)  Garri- 
son Ground,  banning  at  Boutheast  corner  of  Steam  Mill  Lot  at  a  point  In 
the  west  line  of  the  Glens  Falls  and  Lake  George  Plank  Road,  being  north 
61  degrees  and  81  minutes  west  from  the  center  of  a  culvert  under  said  plank 
road,  and  running  thence  west  of  north  five  (5)  chains  thirteen  (IS)  links  to 
the  east  line  of  Dleskan  street ;  thence  south  three  (3)  degrees  West  al<«s  the 
street  five  (6)  chains  twenty-five  (%)  links;  thence  ntath  elghty-slx  (86)  de- 
grees east  four  (4)  chains  Umaty-Hye  (25)  links  to  Flank  Road ;  thence  nortb 
twenty-eight  (28)  degrees  thirty  (8(^  minutes  east  two  (2)  chains  fifty  (jSO) 
links,  contalntaig  one  (1)  acre  twenty^flTe  i^)  rods  nuwe  or  less." 

This  deed  was  recorded  in  Warren  county  clerk's  office  December 
24,  1881.  The  defendant  claims  that  it  embraces  the  premises  in 
question.  January  8,  1902,  Elizabeth  G.  Horn  by  warranty  deed 
conveyed  the  same  premises,  by  similar  description,  to  the  defendant, 
and  the  deed  was  recorded  April  17,  1902.  The  plaintiffs  claim  title 
through  a  quitclaim  deed  from  the  devisees,  named  in  the  wills  of 
Helen  Louisa  Parmelee  and  Catherine  E.  Van  Cortlandt,  made  Feb- 
ruary 1,  1905,  which  includes  the  land  in  dispute. 

In  dispbsii^  of  the  plaintiffs'  motion  for  a  direction  of  a  verdict, 
the  learned  trial  court  said: 

"I  find  notiilxiK  here  to  Justify  me  or  the  Jury  In  finding  that  this  posses- 
sion by  defaidant  was  adverse;  and  I  do  not  think  it  necessary  to  send 
question  of  possesplon  to  the  jury,  because  I  regard  the  posseasicm  as  peacea- 
ble and  not  adverse^**  • 

Assuming  that  the  claim  of  the  defendant  and  his  grantor  was  not 
founded  upon  a  written  instrument,  I  am  of  the  opinion  that  there  was 
evidence  that  they  claimed  to  hold  the  premises  adversely. 

The  witness  Morris  Stanton  testified,  *'I  do  not  remember  when 
Mrs.  Horn  botffifat  there;  I  remember  her  daiming  ownership  there," 
and  the  proof  anows  many  facts  and  circumstances  attending  the  pos- 
session from  wludi  a  jury  might  properly  conclude  that  it  was  adverse. 
It  is  unnecessary  to  recapitulate  these  facts  or  circumstances  in  de- 
tail. It  is  sufficient  to  say  that  the  evidence  on  the  part  of  the  defend- 
ant tends  to  show  that  the  defendant  grantor  entered  into  the  actual 
possession  in  1881,  when  she  received  her  deed,  and  thereafter  occu- 
pied and  exercised  acts  of  ownership  over  it ;  that  her  possession  was 
d^inite,  positive,  visible,  and  notorious;  that  she  protected  it  with  a 
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real  and  substantial  inclosure,  cultivated  it,  improved  it,  and  received 
all  the  rents  and  profits.  Her  dominion  was  shown  by  a  great  many- 
acts  that  an  owner  would  exercise  over  his  own  property,  but  not  over 
another's.  The  buildir^  of  the  fence,  the  removal  of  one  building  and 
the  erection  of  another,  were  significant  acts  of  adverse  possession, 
and  were  well  calculated  to  inform  the  owner  both  of  the  fact  of  pos- 
session and  the  claim  of  title. 

To  perfect  title  by  adverse  possession  it  is  not  necessary  that  the 
true  owner  should  have  had  actual  notice,  or  that  the  claimant  should 
have  assented  in  public  in  so  many  words  his  claim  or  ownership.  A 
claim  of  title  may  be  made  by  acts  as  well  as  assertions.  New  York 
Cent.  &  H.  R.  R.  R.  Co.  v.  Brennan,  12  App.  Div,  103,  42  N.  Y.  Supp. 
529 ;  Barnes  v.  Light,  116  N.  Y.  34,  22  N.  E.  441.  In  the  Barnes  Case 
it  was  said  that  "possession,  acccnnpanied  by  the  usual  acts  of  owner- 
ship, is  presumed  to  be  adverse  until  shown  to  be  subservient  to.  the 
title  of  another."  However  that  may  be,  I  think  that  the  premises  in 
controversy  are  included  in  the  deeds  under  which  the  title  was 
claimed. 

The  description  is  clear  and  explicit.  The  starting  point  of  the  first 
line  is  a  point  in  the  west  line  of  the  Glens  Falls  &  Lake  George  Plank 
Road,  the  third  line  extends  to  the  plank  road,  and  it  appeared  by  the 
undisputed  evidence  of  tiie  plaintiffs'  surveyor  that  the  fourth  and  last 
course  "would  include  the  property  in  the  gore  and  more  too."  Tak- 
ing into  consideration  the  entire  description,  I  think  tiie  oondusion  is 
warranted  that  the  grantor  intended  to  convey  to  the  plank  road. 
The  fact  that  there  was  a  mistake  in  a  course  or  distance  is  immaterial, 
as  the  legal  presumption  is  that  all  grants  and  conveyances  are  made 
with  reference  to  an  actual  view  of  the  premises  by  the  parties  there- 
to, as  to  its  state  and  condition  at  the  time ;  that  courses  and  distances 
and  quantities  must  yield  to  natural  or  artificial  monuments  or  ob- 
jects ;  and  courses  must  be  varied  and  distances  varied  so  as  to  conform 
to  the  natural  or  ascertainable  objects  or  bounds  called  for  by  the 
grant.  Wendell  v.  People,  8  Wend.  183,  22  Am.  Dec.  635. 

If  I  am  right  in  the  conclusion  that  the  lines  given  in  the  deed  de- 
scribe the  lands  in  dispute,  and  the  original  entry  was  under  it,  the 
possession  was  adverse,  however  groundless  the  title.  De  St.  Laurent 
V.  Gescheidt,  18  App.  Div.  121,  45  N.  Y.  Supp.  730 ;  Munro  v.  Mer- 
chant, 28  N.  Y.  9 ;  Sands  v.  Hughes,  63  N.  Y.  287.  In  the  Munro 
Case  it  was  held  that  a  deed  purporting  to  be  executed  by  virtue  of  a 
power  of  attorney,  which  was  not  proved,  affords  sufficient  color  of 
title  on  which  to  found  adverse  possession  under  the  statute. 

There  was  also  evidence  which  would  have  warranted  the  jury  in 
finding  that  the  deed  to  the  plaintiffs  was  void.  If  the  defendant  was 
in  adverse  possession  under  his  deed,  when  they  recorded  their  deed 
of  the  premises,  it  was  absolutely  void  as  against  the  defendant  (Real 
Property  Law  [Laws  1896,  p.  603,  c.  547]  §  225 ;  Arents  v.  Long  Is- 
land R.  R.,  156  N.  Y.  1,  60  N.  E.  422;  Dever  v.  Hagerty,  169  N.  Y. 
481,  62  N.  E.  586),  and  whether  or  not  the  defendant  was  in  actual 
possession,  holding  adversely  under  his  title  at  ^e  time  the  subsequent 
deed  was  made,  was  a  question  of  fact  for  the  jury. 
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I  think  that  the  learned  trial  court  erred  in  determining  that  the 
defendant's  possession  was  not  adverse,  and  that  the  judgment  and 
order  should  be  reversed,  with  costs  to  abide  the  event  All  cozicnr. 


NEW  TOBK  OBNT.  &  H.  B.  B.  00.  T.  OTIT  OF  BtTFTALO. 

(Supreme  Court  Aj^late  DlvMon,  Fourth  Department  November  11. 1906.) 
BAILB0AD8  a  96*)  — Highway  Cbossinos  — Latzhq  Out  Stbeeis  ovkb  Rau.- 

BOADft—STATcrtOfiT  PbOVISIONS. 

Where  a  (Atj,  before  the  enactment  of  the  railroad  law  (Laws  1S97,  p. 
794,  c.  764*  hiid  out  a  street  across  a  Bteam  railroad,  but  did  not  put  it  In 
condition  for  use  until  ^tter  the  passage  of  the  law,  section  61,  of  which 
as  amended,  provides  that,  where  a  new  street  ehall  be  constructed  across 
a  steam  surface  railroad,  the  Board  of  Bailroad  GommlBsloners  shall 
direct  wiether  It  shall  pass  over,  under,  or  at  grade,  the  street  could  not 
be  thereafter  extended  across  the  railroad  until  the  Board  of  Railroad 
Commissioners  or  Its  successors,  the  Public  Service  Commission,  had  de- 
termined the  method  of  crossing. 

[Bd.  Note.— Fbr  otb»  cases,  see  Ballroads,  Cent  Dig.  U  284-290 ;  Dec. 
Dig.  i  96.*] 

Appeal  from  Equity  Term,  Erie  County. 

Action  by  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany ag^ainst  the  city  of  Buffalo.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed,  and  judgment  directed  for  plaintiff. 

The  action  was  commenced  on  the  3d  day  of  November,  1903,  to 
restrain  the  defendant  from  extending  Delavan  avenue,  in  the  city  of 
Buffalo,  across  the  tracks  of  the  plaintiff,  and  from  constructing  and 
maintaining  a  grade  crossing  at  such  point.  The  learned  trial  court 
determined  that  the  defendant  was  entitled  to  construct  and  maintain 
the  crossing  in  question  and  to  cross  the  tracks  of  the  plaintiff  at 
grade^  and  authorized  it  to  do  so  upon  complying  with  certain  con- 
ditions specified.  Judgment  was  entered  accordingly,  and  from  it  this 
appeal  is  taken. 

Argued  before  McLENNAN,  P.  ].,  and  SPRING,  WILUAMS, 
and  ROBSON,  JJ. 

M.  C  Spratt,  for  appellant. 
Samuel  F.  Moran,  for  respondent 

McLENNAN,  P.  J.  The  material  facts  are  not  in  dispute.  Prior 
to  1867  the  plaintiff  or  its  predecessor  in  interest  was  the  owner  in 
fee  of  the  lands  in  question  and  across  which  it  is  proposed  to  extend 
Delavan  avenue,  and  at  that  time  the  plaintiff,  or  such  predecessor, 
had  constructed  and  has  ever  since  maintained  its  tracks,  which  con- 
stitute a  part  of  its  main  line,  upon  said  lands.  In  1867  the  de- 
fendant, in  compliance  with  the  provisions  of  its  charter  then  in  force, 
instituted  proceedings  for  the  purpose  of  laying  out  an  extension  of 
Delavan  avenue,  a  public  street  in  said  city,  from  its  then  terminus  in 
Niagara  street  westerly  to  the  towpath  of  the  Erie  Canal.  Within  the 
bounds  of  the  street  so  proposed  to  be  laid  out  and  extended  were  the 
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lands  in  question  and  which  the  city  proposed  to  acquire  l>y  such  pro- 


ascertain  the  compensation  which  the  city  should  pay  to  the  person  or 


portion  of  its  railroad  over  and  upon  the  same.  Hie  commissioners 
duly  made  their  report  and  awarded  to  the  plaintiff  the  sum  of  $138. 
Such  report  was  afterwards  confirmed*  and  such  award  was  paid  to 
the  plaintiff,  with  interest.  After  the  conclusion  of  the  condemnation 
proceeding  the  defendant  made  no  attempt  to  use  the  premises  so  ac- 
quired by  it,  or  the  interest  which  it  acquired  therein,  for  highw^ 
purposes,  until  shortly  before  the  commencement  of  this  action.  It 
IS  true  that  pecmle  were  allowed  to  cross  {^ntiff*s  tracks  on  foot  and 
to  travel  upon  uie  proposed  avenue  as  extended,  and  teams  occasional- 
ly passed  over  tiie  lands  lying  to  the  east  of  the  lands  described  in  die 
complaint,  and  in  1890  defendant  constructed  a  sewer  over  and  across 
the  lands  in  question  and  upon  the  line  of  the  proposed  street.  But 
no  highway  crossing  was  ever  constructed  over  or  upon  the  lands 
occupied  by  the  plaintiff,  and,  so  far  as  ai^ears,  during  all  those  years 
there  was  really  no  necessity  for  such  highway.  Shortly  before  the 
commencement  of  this  action  the  defendant  sought  to  put  Ais  extended 
portion  of  the  street  in  such  omdition  that  it  could  be  used  as. a  pub- 
lic highway,  and  to  tiiat  end  attempted  to  plank  between  the  tracks  of 
plaintiff's  railroad  in  such  manner  as  to  induce  the  pnblic  to  use  the 
same  as  a  public  highway.  Such  action  on  the  part  of  the  defendant 
was  resisted  by  the  plaintiff,  and  this  action  was  brought. 

The  plaintiff  contended  that  the  only  rights  which  the  defendant 
acquired  over  or  in  the  property  in  question  by  the  condemnation  pro- 
ceedings was  that  of  an  easement,  and  that  such  easement  had  lapsed 
by  nonuser;  that  defendant  had  no  right  to  take  or  attempt  to  take 
the  highway  across  the  property  in  question  and  the  tracks  thereon  un- 
til it  had  applied  to  and  secured  from  the  Board  o^  Railroad  Commis- 
sioners permission  so  to  do,  pursuant  to  section  61  of  the  railroad 
law  (Laws  1897,  p.  794,  c.  754).  The  plaintiff  also  claimed  that  by 
reason  of  nonuser  there  ceased  to  be  any  highway  laid  out  across 
plaintiff's  tracks  and  over  the  land  in  question.  The  learned  trial  court 
found,  in  substance,  and  we  think  correctly,  that  by  the  condemnation 
proceedings  and  the  payment  of  the  award  the  defendant  city  ac- 
quired title  in  fee  to  the  lands  in  question,  except  such  part  or  interest 
therein  as  was  actually  devoted  to  public  use  for  railroad  purposes. 
But  notwithstandinpf  such  finding,  and  giving  it  full  force  and  effect, 
we  are  of  the  opinuui  that  the  plaintiff  was  entitied  to  an  injunctum 
restraining  the  defendant  from  carrying  the  avenue  in  question  across 
its  tracks  until  the  defendant  had  complied  with  the  provisions  of  sec- 
tion 61  of  the  railroad  law.  That  section  provides : 

"When  a  new  street,  avenue  or  highway  or  a  new  portion  of  a  street,  araiae 
or  highway,  shall  hereafter  be  coostructed  acroea  a  steam  surface  nUlroad; 
*  *  *  such  street,  avenue  or  highway  shall  pass  over  or  under  sudi  railroad 
or  at  grade  as  the  Board  of  Railroad  Oommlaaloners  sball  direct" 


Digitized  by 


Sup.  Ct)     NEW  rOBK  OBNT.  A  H.  B.  R.  Oa  T.  GITT  OV  BUFFALO.  999 


The  portion  of  the  act  quoted  clearly  relates  solely  to  the  construc- 
tion of  a  street,  avenue,  or  highway  across  a  steam  surface  railroad. 
The  section  further  provides  uiat,  if  a  municipality  desires  to  lay  out 
a  street,  avenue,  or  highway  across  a  steam  surface  railroad,  it  must 
proceed  in  accordance  with  the  provisions  of  the  statute.  Of  course, 
such  provision  in  respect  to  the  laying  out  of  streets,  avenues,  or  high- 
ways can  only  have  reference  to  such  as  it  is  proposed  to  lay  out  aner 
sach.  enactment.  In  the  case  at  har  the  highway  in  questicxi  was  laid 
out  long  prior  to  the  passage  of  such  statute,  and  its  provisions  could 
in  no  manner  affect  the  proceedii^  taken  by  the  defendant  to  lay  out 
and  extend  the  avenue  in  question.  Hie  defendant,  having  once  laid 
out  the  highway  in  accordance  with  the  provisions  of  its  charter  then  in 
force  and  having  acquired  the  fee  of  the  lands  necessary  for  that  pur- 
pose, was  not  required  to  lay  it  out  again,  simply  because  of  the  pas- 
sage of  the  railroad  law,  to  which  attention  has  been  called,  or  be- 
cause of  the  fact  tluit  it  had  permitted  such  highway,  so  laid  out  and ' 
extended,  to  remain  unused  as  a  public  highway,  for  all  the  years  be- 
tween 1867  and  the  time  immediately  preceding  the  commencement  of 
this  action. 

We  think  we  should  hold  that  tiie  extension  of  the  avenue  in  ques- 
tion, extending  across  the  property  and  tracks  of  the  plainti^,  was 
properly  laid  out,  and  that  the  defendant,  simply  because  of  the  fail- 
ure on  its  part  to  exercise  its  rights  in  the  premises,  to  wit,  its  fail- 
ure to  use  such  highway  or  to  put  it  in  condition  for  use,  did  not  lose 
the  benefit  resulting  to  it  from  the  laying  out  of  the  highway  in  ques- 
tion, obtained  in  accordance  with  the  provisions  of  law  then  in  force ; 
and  it  follows  that  the  extension  of  Delavan  avenue  was  properly  laid 
out,  and  that  the  defendant  has  the  right  to  extend  such  avenue 
across  the  tracks*  of  the  plaintiff,  unless  prohibited  by  the  provisions  of 
the  railroad  law,  above  quoted,  relating  to  the  construction  of  streets, 
avenues,  or  highways  across  the  trades  of  steam  surface  railroads. 
While  the  laying  out  of  the  avenue  in  question  could  not  be  affected 
by  the  railroad  law,  which  was  enacted  a  quarter  of  a  century  after 
such  laying  out  took  place  and  was  completed,  it  seems  to  me  that  the 
constructum  of  such  crossing  attempted  to  be  made  after  such  act  took 
effect  ought  to  be  governed  and  controlled  by  its  provisions.  The  man- 
date of  the  statute  is  imperative  that,  when  a  new  avenue  or  a  new  po- 
tion of  an  avenue  shall  hereafter  be  constructed  across  a  steam  surface 
railroad,  it  shall  only  be  done  as  directed  by  the  Board  of  Railroad 
Commissioners.  It  cannot  be  possible  that  the  Legislature  intended 
that  all  streets,  avenues,  or  highways  which  may  have  been  laid  out, 
and  which  perchance  have  remained  unused  for  a  quarter  of  a  cen- 
tury or  more,  should  be  entitled,  at  the  instance  of  a  municipality  or 
other  interested  party,  to  be  carried  across  the  tracks  of  a  steam  sur- 
face railroad  at  grade,  notwithstanding  the  express  provisions  of  the 
act  above  quoted.  It  will  be  observed  that  that  portion  of  the  act 
does  not'  say  that  when  a  new  street,  avenue,  or  highway  shall  here- 
after be  laid  out  across  a  steam  surface  railroad  the  act  shall  apply; 
but  it  provides  that,  when  such  street,  avenue,  or  highway  shall  here- 
after be  constructed  across  a  steam  surface  railroad,  ^e  Board  of 
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Railroad  Commisstoners  iliall  determine  tiie  manner  of  such  crossing, 
whether  it  shall  be  under,  over,  or  at  grade. 

The  purpose  of  the  act  was  to  prevent  crossings  of  railroads  by 
streets,  avenues,,  or  highways  at  grade,  to  protect  the  public  against 
the  danger  arising  from  grade  crossings.  We  cannot  believe  that  it 
was  intended  by  the  Legislature  that  the  many  streets  which,  we  will 
assume,  had  been  properly  laid  out  by  the  municipalities  in  years  gone 
by,  but  which  had  never  been  used  as  public  h^hways  or  streets,  should 
be  extended  across  the  trades  of  a  steam  surface  railroad  after  the 
passage  of  the  act  in  question  without  the  consent  and  approval  of  the 
B(»rd  of  Railroad  Commissioners.  Such  a  construction  would,  as  it 
seems  to  me,  seriously  impair  the  beneficial  results  which  were  ex- 
pected to  follow  the  passage  of  the  act.  To  illustrate:  Suppose  that 
after  the  passage  of  the  act  a  highway  is  proposed  which  will  cross 
the  tracks  of  a  steam  surface  railroad.  Clearly  in  that  case  such  re- 
sult can  only  be  accomplished  after  determination  and  decision  by  the 
Board  of  Railroad  Commissioners.  Can  it  be  possible  that  a  parallel 
street  or  avenue,  which  had  been  laid  out  a  quarter  of  a  century  be- 
fore, should  be  taken  across  the  same  railroad  in  such  manner  as  the 
municipality  might  deem  best,  without  regard  to  the  acticm  of  the 
Board  of  Railroad  Ccnnmissioners  in  the  premises?  If  so,  then  all 
the  streets  and  avenues  throughout  the  state,  which  for  years  have 
been  only  so-called  map  streets,  not  worked,  bounded,  or  in  any  man- 
ner opened  to  the  public  for  travel,  may  be  extended  across  the  tracks 
of  a  steam  surface  railroad,  wholly  independent  of  the  Board  of  Rail- 
road Commissioners.  We  think  such  is  not  a  reasonable  and  fair  inter- 
pretation of  the  statute ;  that  as  applied  to  .this  case  Hit  avenue  in 
question  has  been  laid  out  under  the  proceedings  instituted  in  1867, 
but  that,  when  it  comes  to  the  construction  of  the  crossing  over  die 
prj^ierty  and  across  the  tracks  of  the  plaintiff,  the  provisions  of  the 
statute  above  quoted  apply,  and  such  construction  can  only  be  made  in 
such  manner  as  may  be  authorized  by  the  Board  of  Railroad  Commis- 
sioners. 

The  principle  presented  by  this  case  involves  not  only  the  rights  of 
the  plaintiff  and  defendant,  but  of  the  traveling  public  as  well,  and  the 
real  question  presented  is :  Is  it  proper  and  safe  under  all  the  circum- 
stances to  compel  or  permit  ttie  public  to  cross  the  tracks  of  the  plain- 
tiff at  the  place  in  question  at  grade?  A  grade  crossing  at  that  point 
in  1867  might  have  been  entirely  proper  from  every  viewpoint,  but 
according  to  the  record  the  conditions  have  changed.  The  travel 
which  would  be  taken  across  these  tracks  has  very  materially  increased. 
The  number  of  trains  operated  by  the  plaintiff  across  such  proposed 
highway  has  been  largely  increased.  And  we  think,  in  view  of  those 
changed  conditions  and  in  view  of  the  railroad  law,  which  has  been 
enacted  for  the  protection  of  the  public,  that  it  ought  not  to  be  held 
that  the  municipality  can  extend  the  proposed  avenue  across  such 
tracks  at  its  will  and  in  violation  of  the  provisions  of  the  statute  which 
purports  to  regulate  the  constructicm  of  crossings  over  the  trades  of 
steam  surface  railroads.  Our  notion  is  that  under  the  facts  of  this 
case  the  extension  of  Delavan  avenue  was  properly  laid  out  and  that 
the  defendant  has  the  right  to  have  it  extended  across  the  tracks  and 
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property  of  the  plaintiff,  but  only  in  accordance  with  the  provisions  of 
the  statute  above  quoted,  which  provides  how  and  in  what  manner 
a  street,  avenue,  or  highway  may  be  constructed  across  the  tracks 
of  a  steam  surface  railroad. 

In  the  case  of  People  ex  rel.  City  of  Niagara  Falls  v.  New  York 
Central  &  Hudscm  River  Raih-oad  Company,  108  N.  Y.  410,  63  N. 
E.  166,  the  answer  to  the  question  presented  in  this  case  has  been 
very  plainly  stated.    The  court  said: 

"The  latter  act  radically  altered  the  procedure  by  wbl<A  blghways  are  to  be 
carried  across  railroad  tracks,  a  change  of  procedure  -made  necessary  by  the 
radical  change  In  the  public  p(dicy  of  the  stete  looking  towards  the  ultimate 
abolition  of  the  croBslng  of  blghwa^  at  gnde  by  the  trada  of  ateam  rallroada. 
It  proTldeB  a  comidete  scheme  a»  to  croB^gs,  whether  the  tracks  of  the  rail- 
road cross  streets  already  laid  out  or  streets  newly  laid  out,  c^toied,  at  ex- 
tended across  the  tracks  of  a  railroad  already  In  existence,  or  ^  dunge  in 
the  grade  of  an  existing  crossing,  and  commits  the  regulation  of  the  manner  of 
making  and  constructing  such  crossing  to  the  railroad  commissioners,  who  are 
glT^  authority  to  determine  whether  a  given  street,  avenue,  or  highway  shall 
pass  over  or  under  a  railroad,  or  at  grade.  •  *  «  The  rl^t  of  all  munic- 
ipalities to  lay  out  streets  acroai  the  property  of  a  railroad  remains  unaffected 
by  this  legialatlm ;  but  It  does  take  away  from  them  the  right  of  their  own 
motion  to  compel  a  railroad  to  take  a  street  across  its  tracks  at  grade.  A 
municipality  may  desire  that  it  be  so  taken,  to  save  expose  to  Itself  or  for 
some  other  reason ;  but  the  power  to  determine  wliether  Its  wish  will  be  given 
effect  has.  since  tb6  1st  day  of  July,  1887,  been  committed  to  the  Judgment 
of  the  railroad  c<nnmIss]onerB.  Many  attempts  have  beoi  made  since  the  pas- 
sage of  that  act  to  thwart  the  policy  of  the  lawmaking  power  to  avoid  grade 
crossings.  In  some  instances  proceedings  to  open  streets  were  instituted  by 
the  municipal  authorities  after  the  act  of  1887  had  been  passed,  but,  of  course, 
before  It  todk  ect  Indeed,  in  one  instanoe,  the  notice,  whlcb  the  act  of 
1863  provided  should  be  served  upon  a  nUlroad  corporatlMi,  notifying  It  to 
take  a  street  across  Its  railroad  tracks  within  30  days,  was  served  only  2 
days  before  the  act  of  1897  took  effect  Matter  of  the  Tillage  of  Waverly, 
35  App.  Dlv.  88,  64  N.  Y.  Supp.  368.  It  would  be  unfortunate  if  such  attempts 
to  subvert  the  policy  of  the  state  could  have  such  support  in  the  statutes  as 
would  make  them  effectual ;  but,  as  we  read  them,  tliey  have  no  such  support." 

The  defendant,  at  the  time  of  the  commencement  of  this  action,  was 
about  to  construct  a  highway  across  the  tracks  of  the  plaintiffs  steam 
surface  railroad,  whicJi  highway  had  been  laid  out  in  accordance  with 
tiie  statute  in  force  prior  to  the  passage  of  the  railroad  law;  but  Uie 
construction  of  such  highway  had  not  been  commenced  or  attempted 
until  after  the  passage  of  such  act,  and  it  seems  to  me  clear  that  the 
statute  prohibits  the  construction  of  such  crossing  by  the  municipality, 
except  in  accordance  with  the  provisions  of  such  act.  The  Board 
of  Railroad  Commissioners,  or  its  successor,  the  Public  Service  Com- 
mission, upon  proper  application,  should  determine  whether  or  not  the 
crossing  in  question  should  be  an  overhead  or  underground  crossing, 
or  at  grade.  The  defendant  has  not  the  right  to  construct  such  cross- 
ing, except  in  such  manner  as  may  be  approved  by  such  authority. 

The  question  presented  by  this  appeal  is  important.  May  all  the 
unused  and  tmoccupied  streets  in  the  state,  which  are  only  shown  or 
indicated  upon  maps,  and  which  have  never  been  used  by  the  public, 
but  which  may  have  been  legally  laid  out  prior  to  the  passage  of  the 
railroad  law,  be  carried  across  and  over  the  tracks  of  a  steam  surface 
railroad  at  the  will  of  a  municipality  and  independent  of  the  detenni- 
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nation  of  the  Board  of  Railroad  Coimmssioners  as  to  what  method  of 
crossing  is  necessanr  in  order  to  protect  the  interests  of  the  public  and 
of  the  railroad  ?  We  conclude  that  the  judgment  appealed  from  should 
be  reversed,  with  costs,  and  that  the  defendant  ^ould  be  enjoined 
from  making,  the  crossing  in  question  until  it  has  aMi^>Ued  with  the 
provisions  of  section  61  of  the  railroad  law  as  amended. 

Judgment  reversed,  with  costs,  and  judgment  directed  for  the  plain- 
tiff, with  costs,  enjoining  the  defendant  from  making  the  crossing  in 
questi(»i  unto  it  has  a>mplied  with  the  provisions  of  section  61  of  the 
railroad  law  as  amended.  All  concur,  except  KRUSE^  J.,  not  sittang. 


(Snpreme  Court,  Ai^late  DItIbIoii,  First  Department   Norember  IS,  190&>) 

1.  MoBiGAau  ((  B2&*>— FoanSLOSusB  Saijb— Lubiutt  of  Pcbouseb. 

A  inirdiaser  at  a  mortgage  forecloBnre  sale^  viu>,  after  hla  eon  made  liie 
bid,  tigned  the  terme  ot  sale  and  fnndrfied  die<d»  to  pay  tbe  requisite  par 
cent  of  the  parcbase  mcmey,  tiierabr  adopted  tba  Ud  and  waa  re^^tMutUe 
tor  the  cmnpletiui  ot  the  ctmtract  <d  porehan. 

[Bd.  Notar-VDr  other  casea,  ate  BKHr^agMi  Oent  Dig.  I  1B2S:  Dee. 
Dig.  I  628.*] 

2.  Jddioiai.  Sales  ({  27*)— Failuxx  to  Oohflt  with  Bid— Beudt. 

There  la  no  r^ed7  against  the  parcbaser  undat  a  judicial  Mle,  ezeqit 
In  the  action  under  which  the  sale  was  had. 
[Ed.  Note. — For  other  cases,  see  Judicial  Sales,  Dea  Dig.  |  27.*] 
8.  MoBiOAon  (I  624*)— FoBBCiABUBB  Sale— Failttu  ot  Pubchabbb  to  Oox- 

PUEIS  PDBOHASI— RSUDT  OF  MOBTOAQBK. 

Where  a  porchaaer  at  foreclosure  sale  In  an  action  to  foredose  a  inior 
mortgage  failed  to  complete  his  purchase,  and  on  the  fcveclosmre  of  the 
prior  mortgage  the  rlgbts  of  tbe  second  mortgagee  were  cut  off,  the  latter 
wase  tfitltled  to  an  order  requiring  the  parcbaser  to  pay  Into  court  either 
the  whole  amount  of  his  purchase  money  or  such  sum  as  would  Ind^nnlfy 
the  mortgagee  for  the  failure  to  complete  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Mortgagee,  Oeat.  Dig.  {  U24;  Dec  Dts- 
fi  B24.*] 

4.  MOBTOAGES  (S  488*)— "Pat  the  Pubohase  Monet  ihto  GonR*'— "Gohfleie 

HIS  PUBCHASE." 

The  phrase  "pay  the  purchase  money  Into  court,"  In  an  order  requiring 
the  purchaser  to  pay  Into  court  either  the  whole  amount  of  his  pardiase 
mon^  or  such  sum  as  would  Indemnify  the  mortgagee  tor  ttm  faUnre 
to  complete  the  purchase,  Is  synonymous  with  the  phrase  "complete  tala 

purchase." 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Dec.  Dig.  |  48&*] 

Appeal  from  Special  Term,  New  York  County. 

Mortgage  foredosure  action  by  the  State  Bank  against  Henry  Wil- 
chinsky  and  others.  From  an  order  determining  that  one  Harris 
Shapiro  was  the  purchaser  at  the  foreclosure  sale,  and  appointing  a 
referee  to  ascertain  the  amount  of  damages  suffered  by  plaintiff 
throu^  failure  of  said  Shapiro  to  complete  his  purchase,  the  latter 
appeals.   Modified,  and,  as  modified,  affirmed. 


Argued    befor«    INGRAHAM,    McLAUGHUN,  CLARKE, 

HOUGHTON,  and  SCOTT,  JJ. 


•For  ette  OMS  sm  nmt  topic  ft  |  mnaaa  in  Dm.  A  Am.  Dls&  1*07  to  date,  *  Bap'r  Iain« 
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Edward  W.  S.  Johnston,  for  appellant 
Benjamin  N.  Cardozo,  for  respondent 

INGRAHAM,  J.  This  action  was  to  foreclose  a  second  mortgage 
on  certain  real  property  in  the  city  of  New  York.  Judgment  of  fore- 
dosure  and  sale  was  entered,  and  on  May  27,  1908,  the  referee  named 
in  that  judgment  sold  the  mortgaged  premises  subject  to  certain  prior 
mortgages  which  were  described  in  the  notice  of  sale,  and  subject  also 
to  the  costs,  disbursements,  and  allowances,  if  any,  in  an  acti<m  then 
pending  to  foreclose  one  of  the  prior  mortgages.  At  the  sale  the  ap- 
pellant, Harris  Shapiro,  was  present,  and  after  the  sale  he  signed  the 
usual  memorandum  of  sale,  describing  himself  as  H.  Shapiro,  stating 
that  he  had  purchased  the  premises  described  in  the  advertisement  of 
sale  for  $14,100,  and  promised  and  agreed  to  comply  with  the  terms 
and  conditions  of  the  sale  of  the  premises  as  set  forth  in  the  terms  of 
sale.  By  the  terms  of  sale  the  purchaser  was  required  to  pay  10  per 
cent,  of  the  purchase  money  to  the  referee  at  the  time  and  place  of 
sale.  He  gave  to  the  referee  a  certified  check  for  $600  and  an  uncer- 
tified check  for  $910,  making  in  all  the  sum  of  $1,410,  or  10  per  cent, 
of  the  amotmt  bid.  By  the  terms  of  sale  the  balance  of  the  purchase 
money  was  to  be  paid  to  the  referee  on  the  17th  of  June,  1908,  at  the 
referee's  ofike,  when  the  referee's  deed  would  be  ready  for  delivery. 
The  purdiaser  failed  to  attend  at  the  time  and  place  named  for  the 
delivery  of  the  deed,  and  no  one  appeared  on  his  behalf.  No  objections 
to  the  title  were  made  to  the  referee  or  to  the  plaintiflPs  attorneys.  The 
purchaser  simply  ignored  the  whole  proceeding.  It  subsequently  ap- 
peared that  the  sale  under  the  judgment  to  foreclose  the  prior  mort- 
gage was  advertised  for  the  17th  of  June,  the  same  day  upon  which 
Sie  purchase  under  the  sale  in  question  was  to  be  consummated,  but 
that  the  sale  under  the  prior  mortgage  was  adjourned  from  the  17th 
of  June  to  the  24th  of  Jime,  when  the  property  was  sold,  and  under 
that  sale  the  property  was  conveyed  to  the  purchaser,  which  cut  off 
the  plaintiff  as  the  owner  of  the  subsequent  mortgage  and  all  other 
persons  whose  interests  had  accrued  subsequent  to  tiie  mor^;age  fore- 
closed. 

On  June  18th,  the  day  after  the  appellant  had  agreed  to  complete 
his  purchase,  an  order  to  show  cause  was  obtained,  requiring  the  ap- 
pellant to  show  cause  at  the  Special  Term  why  he  should  not  be  or- 
dfered  and  directed  to  complete  his  purchase  of  the  premises  involved 
in  the  action.  The  appellant  was  served  with  that  order,  and  in  op- 
position thereto  he  claimed  that  he  was  not  the  purchaser,  but  that 
-<Hie  Herbert  Shapiro,  his  son,  was  the  purchaser,  and  upon  that  claim 
the  motion  was  denied,  with  leave  to  renew.  In  the  meantime  the 
property  had  been  sold  under  the  prior  mortgage.  The  motion  was 
renewed  after  the  sale  under  the  prior  mortgage,  and  it  was  there 
-asked  that  the  court  should  determine  that  the  defendant  Harris 
Shapiro  was  the  purchaser  of  the  premises,  and  that  a  referee  should 
be  appointed  to  ascertain  the  amount  of  the  damage  which  the  plain- 
tiff had  suffered  by  reason  of  the  failure  of  the  said  Harris  Shapiro 
to  complete  his  purchase,  to  take  proof  whether  the  title  of  the  prem- 
ises was  maiketable,  and  that  the  purchaser  be  directed  to  pay  to 
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the  plaintiff  the  amount  of  the  damages  whidi  the  plaintiff  may  be 
found  to  have  suffered  by  reason  of  the  failure  of  the  purchaser  to 

ccMiiplete  his  purchase.  ITiat  motion  coming  on  to  be  heard,  the  court 
determined  that  the  appellant,  Harris  Shapiro,  was  the  purchaser  of 
the  premises  described  in  the  judgment  of  foreclosure  and  sale,  and 
to  have  become  such  purchaser  on  the  sale  on  May  27,  1908,  appointed 
a  referee  to  ascertain  the  amount  of  the  damage  which  the  plaintiff 
has  suffered  by  reason  of  the  failure  of  the  said  Harris  Shapiro  to 
complete  the  purchase  of  the  premises  and  to  determine  whether  the 
title  to  the  said  premises  was  marketable,  and  on  die  coming  in  of  the 
referee's  report  the  said  Harris  Shapiro,  if  the  title  to  the  premises 
be  found  to  be  marketable,  be  directed  to  pay  to  the  plaintiff  the 
amount  of  the  damages  which  the  plaintiff  may  be  found  to  have  suf- 
fered by  reason  of  tiie  failure  of  Harris  Shapiro  to  complete  his  pur- 
chase. From  that  order,  Harris  Shapiro  appeals. 

I  think  the  court  was  justified  in  determining  that  Harris  Sha{»ro 
was  the  purchaser  of  the  property.  He  signed  the  terms  of  sale  and 
furnished  the  checks  to  pay  the  10  per  cent  of  the  purchase  money. 
The  claim  that  his  son  was  the  purchaser  seems  to  have  been  an  after- 
thought, and,  assuming  that  his  son  made  the  bid,  Harris  Shapiro, 
by  executing  the  terms  of  sale,  adopted  the  bid  as  his  own,  and  is 
responsible  to  the  referee  and  to  the  plaintiff  for  the  completion  of  his 
contract.  The  claim  that  the  referee  told  Harris  Shapiro  to  sign  for 
his  son,  and  that  he  signed  H.  Shapiro  for  his  son,  is  denied  by  the 
referee,  and  is  £^inst  the  probabilities. 

A  serious  question,  howevor,  urged  upon  this  appeal,  is  whether 
the  court  has  any  jurisdiction  to  award  in  this  action  to  the  plaintiff 
the  damages  sustained  by  reason  of  the  failure  of  the  purchaser  to 
complete  his  purchase.  The  property  was  sold  subject  to  pricH*  mort- 
gages, and  also  subject  to  the  action  to  foreclose  one  of  such  mort- 
gages then"  pending.  The  purchaser,  therefore,  is  charged  with  no- 
tice of  the  existence  of  the  prior  mortgages,  and  was  bound  to  take 
a  conveyance  of  the  property  subject  to  them  and  subject  to  the  ac- 
tion to  foreclose  one  of  them  that  was  then  pending.  Had  he  complied 
with  the  terms  of  sale  and  received  a  deed  of  the  property  on  June  17, 
1908,  the  day  when  he  agreed  to  pay  the  balance  of  tiie  purchase  mon- 
ey and  receive  the  deed,  he  woula  have  had  a  week  before  the  property 
was  sold  within  whidi  to  have  arranged  for  the  prior  mortgages  and 
prevented  the  sale.  He  made  no  application  to  be  relieved  from  the 
purchase,  and  makes  no  claim  now  that  he  was  deceived  in  relation  to 
the  incumbrances  or  the  condition  of  the  foreclosure  suit  then  pend- 
ing. His  objections  to  the  title  seem  to  be  frivolous;  but  it  is  perhaps 
not  necessary  to  determine  that  question,  as  it  was  reserved  for  an  in- 
vestigation by  the  referee.  The  plaintiff  promptly  moved  on  the  day 
after  the  title  was  to  be  completed  to  compel  tiie  purchaser  to  com- 
plete. The  purchaser  procured  an  adjournment  oi  that  motion,  and 
then  procured  a  denial  of  it  upon  what  now  appears  to  be  an  unwar- 
ranted claim  that  he  was  not  the  purchaser,  and'  the  fact  that  by  the 
subsequent  sale  under  the  judgment  of  foreclosure  on  the  prior  mort- 
gage the  rights  of  all  parties  to  this  proceeding  were  cut  off  certainly 
should  not  relieve  the  purchaser  of  all  liability  to  complete  his  pur- 
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chase  or  to  pay  to  the  plaintiff  the  amount  of  his  bid.  By  the  fault 
of  the  purchaser,  and  without  any  fault  Of  ttie  plaintiff,  the  plaintiff 
has  lost  the  amount  secured  to  it  by  its  mortgage,  and  it  would  be  fair 
to  assume  that,  but  for  the  interference  by  this  appellant  in  making 
this  purchase,  the  plaintiff  would  have  procured  either  a  conveyance  of 
the  property  or  a  purchaser  who  would  have  paid  the  amount  due  on 
the  mortgage.  Certainly  a  plaintiff  under  such  circumstances  should 
have  some  remedy  to  compel  the  purchaser  to  pay  to  him  the  amount 
bid  for  the  property,  especially  so  where  the  reason  of  the  failure  to 
realize  on  the  mortgage  was  the  un excused  fault  of  the  purchaser. 

It  was  settled  at  c(»nmon  law  that  no  action  could  be  maintained 
against  a  purchaser  at  a  sale  made  under  a  decree  by  a  court  of  equity 
at  law.  In  Wood  v.  Mann,  3  Sumn.  318,  Fed.  Cas.  No.  17,964,  Judge 
Story  in  a  very  interesting  opinion  examines  the  foundation  of  the 
jurisdiction  of  a  court  of  equity  to  compel  a  purchaser  at  a  judicial 
sale  made  under  its  judgment  to  complete  his  purchase  by  paying  in 
the  purchase  money.  He  held  that  the  power  is  based  upon  the 
principle  that  a  purchaser  who  makes  a  bid  at  such  a  sale  makes  him- 
self a  party  to  the  proceedings  of  the  court  and  i)mdertakes  to  do  a  par- 
ticular act  under  the  decretal  of  the  court,  and  he  may  be  compelled  to 
perform  what  he  has  undertaken ;  that  "it  is  a  mere  incident  to  the 
due  exercise  of  the  principal  jurisdiction,  and  indispensable  to  the  due 
enforcement  of  orders  of  the  court  upon  persons  who  have  submitted 
themselves  to  its  jurisdiction."  And  he  also  held  that  the  court  had 
power  to  cconpel  a  surety  for  the  purchaser  to  pay  the  purchase  money 
to  the  court. 

The  terms  "complete  his  purchase"  or  "pay  the  purchase  money  in- 
to court"  seem  to  be  synonymous.  What  the  court  has  power  to  do  is 
to  compel  the  purchaser  to  do  what  he  has  agreed  to  do;  that  is,  pay 
into  court  the  amount  of  money  that  he  has  agreed  to  pay  upon  the 
delivery  to  him  of  a  deed  which  by  the  terms  of  sale  the  referee  was 
to  deliver.  As  Judge  Story  said  in  Wood  v.  Mann,  supra : 

*'Tbe  qaestl<»i  here  la  not  wheQi^  the  plaintiff  has  not  a  right  to  resell,  but 
whether  the  purchaser  and  his  surety  have  a  ri^t  to  violate  the  terms  of 
their  contract  and  to  refuse  to  pay  the  very  parcfaase  money  whldi  by  their 
imdrataklng  to  the  court  they  were  bound  to  pay  In  15  days." 

The  objection  was  made  in  that  case  that  the  proper  remedy  was 
an  action  at  law  for  damages  oa  the  covenant,  but  it  was  held  that  such 
an  action  would  not  lie;  and  this  case  was  followed  in  this  state  in 
Miller  V.  Collyer,  36  Barb.  250,  where  Mr.  Justice  Emmet  discusses 
the  question  as  to  the  right  to  sue  at  law,  and  bases  the  decision  upon 
the  ground  that  there  was  no  contract  with  the  plaintiff  that  the  plain- 
tiff could  enforce  at  law ;  that,  if  such  a  purchase  is  to  be  called  a  con- 
tract at  all,  it  is  a  contract  with  the  court;  that  at  most  it  could  only 
be  called  a  quasi  a)ntract,  as  "it  was  in  reality  a  submission  to  the 
jurisdicticM  of  the  court  in  foreclosure  suit  as  a  purchaser  under  the 
judgment."   And  he  ended  by  saying: 

"There  can  certainly  be  no  suit  maintained  uikkl  It  as  an  express  atlpula- 
tlon  with  any  peison  whatever.'*  . 
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This  case  has  been  cited  many  times  by  the  Court  of  Appeals  with 
approval.  See  Archer  v.  Archer,  155  N.  Y,  416,  50  N.  E.  65,  63  Am. 
St.  Rep.  688 ;  Stokes  v.  Hoffman  House,  167  N.  Y.  554,  60  N.  E.  667, 
53  L.  R.  A.  870.  We  therefore  have  it  established  that  there  is  no 
remedy  against  the  purchaser  under  a  judicial  sale,  except  in  the  ac- 
tion under  which  the  sale  was  had.  The  jurisdiction  of  the  court  to 
enforce  the  obligati(»i  of  the  purchaser  under  such  a  sale  is  very  satis- 
factorily expressed  by  Judge  Stoiy  in  Wood  v.  Mann,  supra.  The  ju- 
risdicti(Hi  of  the  court  is  as  extensive  as  to  give  to  either  party  the  re- 
lief to  which  the  situation  as  it  is  presented  requires.  Under  ordinary 
circumstances  the  proper  application  would  be  to  compel  the  purchaser 
to  complete  his  purchase  and  to  pay,  upon  receiving  the  referee's  deed, 
•the  amount  that  he  had  agreed  to  pay.  But  it  seems  to  me  quite  clear 
that  the  court  is  not  limited  to  that  relief  when  for  any  reason  such  re- 
lief becomes  inequitable  or  impossible. 

The  purchaser  has  made  himself  a  party  to  the  proceeding,  and 
thereby  has  submitted  himself  to  the  jurisdiction  of  the  court  to  re- 
quire him  to  complete  his  purchase.  The  court  can  concededly  re- 
quire him  to  pay  me  purchase  money  to  the  referee  upon  a  tender  by 
the  referee  of  a  deed  of  the  property  in  compliance  with  the  terms  of 
sale.  The  fact  that  after  the  default  of  the  purchaser  proceedings 
over  which  the  plaintiff  had  no  control  had  made  it  impossible  for  the 
referee  to  convey  to  the  purchaser  what  the  purchaser  was  entitled 
to  receive,  and  what  he  would  have  received  had  he  complied  with  his 
undertaking  and  paid  the  purchase  money  on  the  day  that  it  was  to  be 
paid,  certamly  cannot  divest  the  court  of  jurisdiction  to  conq)el  the 
purchaser  to  do  what  is  proper  towards  protecting  the  parties  to  the 
action  and  preventing  them  from  sustaining  loss  in  consequence  of 
the  wrongful  act  of  the  purchaser  in  refusing  to  complete  his  purchase. 
In  such  p  case  the  court  had  ample  jurisdiction  to  require  the  purchaser 
to  pay  to  the  referee  the  purchase  price  upon  receiving  from  the  ref- 
eree a  compliance  with  the  terms  of  sale  so  far  as  it  was  possible  for 
the  referee  to  comply.  In  Andrews  v.  O'Mahoney,  112  N.  Y.  567,  20 
N.  E.  374,  Judge  Earl  says: 

"The  sale  la  made  by  the  oonit,  tiinragli  the  ■berifl  acting  as  Iti  offleer,  ud, 
Btrictly  speaking,  tboe  can  be  no  written  etmtract  Tbe  pnrcbafler  conld  not 
sae  tbe  conit,  and  it  could  not  tme  him  npoa  his  contract  *  *  *  By  bid- 
ding he  sabjects  himself  to  the  JurlBdlction  of  the  court,  and  In  effect  becomca 
a  party  to  the  proceeding,  and  he  may  be  comp^ed  to  complete  his  pnndiase 
by  an  order  of  tbe  oonrt  and  by  its  process  for  contempt  If  necemary.** 

In  Archer  v.  Archer,  supra,  the  opinion  of  Judge  Story  in  Wood  v. 
Mann,  supra,  and  the  case  of  Proctor  v.  Faman,  6  Paige  (N.  Y.)  614, 
were  cited  with  approral,  and  it  was  held  that  the  court  had  power  to 
enforce  a  purchase  against  an  assignee  of  the  purchaser  who  had  so 
far  interfered  with  the  proceedings  of  the  court  as  to  sulwnit  himsdf 
to  its  jurisdiction.  And  in  Stokes  v.  Hof&nan  House,  167  N.  Y.  654, 
60  N.  E.  667,  53  L.  R.  A.  870,  after  citing  Andrews  v.  O'Mahoney, 
supra,  and  Miller  v.  Collyer,  supra,  the  court  said : 

"A  pnrcbaser's  remedy  must  therefore  necessarily  be  1^  ajHillcstlon  In  the 
action  in  which  the  sale  was  had,  and  as  his  claim  could  not  be  the  sobJect  of 
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an  affirmatlTe  snlt  on  lifts  pexU  ao  he  Is  eqaally  jnednded  firom  setting  it  vp 
as  a  coimtaMdalm  In  a  salt  broo^  against  Um.**^ 

A  court  of  equity,  therefore,  having  jurisdiction  over  a  purchaser 
at  a  judicial  sale  by  reason  of  his  interfering  in  the  proceeding  and 
submitting  himself  to  the  jurisdiction  of  the  court,  there  certain^r  can 
be  no  limitation  of  the  power  of  the  omrt  to  one  single  motion  to 
compel  the  purchaser  to  complete.  But,  assuming  that  he  is  restricted 
to  such  a  proceeding,  it  seems  to  me  quite  clear  that  this  applicaticm 
is  substantially  one  requiring  the  purchaser  to  cranplete.  There  can 
be  no  question  but  what  the  court  would  have  power  to  require  him  to 
pay  the  whole  amount  of  his  bid  into  court.  While  the  plaintiff  does 
not  in  terms  ask  for  that  relief,  he  asks  what  is  equivalent  to  it — ^that, 
in  view  of  the  fact  that  in  consequence  of  the  intentional  default  of 
the  purchaser  a  conveyance  by  the  referee  would  be  of  no  value,  the 
purdiaser  be  compelled  to  pay  the  amount  of  his  bid,  less  any  offset 
that  he  would  be  entitled  to  in  consequence  of  the  situation.  This  is 
the  substance  of  an  application  that  any  damage  that  the  plaintiff  sus- 
tained should  be  paid  by  the  purchaser.  I  think,  therefore,  that  the 
court  clearly  had  jurisdiction  to  entertain  the  application,  that  it  had 
power  to  require  the  purchaser  to  pay  the  whole  amount  of  his  pur- 
chase money  into  court  or  require  the  purchaser  to  pay  into  court  such 
a  sum  of  money  as  will  indemnify  the  plaintiff  for  the  failure  of  the 
purchaser  to  complete  his  purchase,  and  that  the  order  of  reference,  so 
far  as  it  appoints  a  referee  to  determine  the  amount  Uiat  the  purchaser 
should  pay,  under  all  the  circumstances  was  proper. 

The  order,  however,  contains  a  further  provision  that  on  the  coming 
in  of  the  referee*8  report  the  purchaser  be  directed  to  pay  to  the  plain- 
tiff the  amount  of  damage  which  the  plaintiff  may  be  found  to  have 
suffered  by  reason  of  the  purchaser's  failure  to  complete  his  purchase. 
That  seems  to  be  improper  at  this  stage  of  the  proceeding.  The  ques- 
tion as  to  the  form  of  the  final  order,  or  what  relief  should  be  granted 
to  the  plaintiff,  should  be  left  until  an  application  is  made  upon  the  ref- 
eree's report,  in  which  case  the  court  can  make  such  order  as  justice 
requires. 

The  order  appealed  from  should  therefore  be  modified,  by  striking 
out  the  third  clause  of  the  order,  and,  as  so  modified,  affirmed,  with 
$10  costs  and  disbursements  to  the  respondent 


Mclaughlin,  CLARKE,  and  SCOTT.  JJ..  concur.  HOUGH- 
TON, J.,  concurs  in  result. 
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In  ra  HASKIN'S  ESTATE. 


(Surrogate's  Court,  New  Tork  Conntr.  Jonuaiy  Hi  iSOS.) 

ElZEOTTTOBS  AITD  ADKIHISTBATOBS  (f  490*)— T^MPOBABY  ADMIHISTBATOB— OOM- 
HIBSIOm. 

A  temporary  administrator  1b  not  entitled  to  commissions  on  aucb 
money  and  Becnrltles  of  the  estate  in  his  hands  as  had  been  in  the  pos- 
Bession  of  his  predecessor,  and  as  to  which  the  estate  of  the  predecessor 
had  been  awarded  commissions. 

[Ed.  Not&r— For  oQiet  caaeB,  see  Bxecatora  and  AdmlnlstratorB,  Dec 
Dig.  S  49&*] 

In  the  matter  of  the  estate  of  John  B.  Haskin,  deceased.  Conunis- 
ston  disallowed  to  the  temporary  administrator. 

Samuel  &ookj  for  proponent. 

Hayes  &  Greenbaum  and  Goodrich,  Deady  &  Goodrich,  for  contest- 
ants. 

F.  J.  Middlebrook,  special  guardian. 

FITZGERALD,  S.  In  this  matter  I  do  not  think  that  any  commis- 
sion can  be  allowed  to  the  temporary  administrator  in  respect  to  the 
receiving  of  so  much  of  the  money  or  securities  of  the  estate  in  his 
hands  as  had  been  in  possession  of  his  predecessor,  and  as  to  which 
the  estate  of  the  latter  was  ^awarded  commissions.  Attorn^  General 
V.  Continental  Life  Ins.  Co.,  32  Hun,  223,  affirmed  99  N.  Y.  674.  The 
decision  in  the  Estate  of  Egan,  7  Misc.  Rep.  263,  27  N.  Y.  Supp.  1009, 
which  is  cited  as  an  authority  for  the  granting  of  the  commissions 
which  I  have  disallowed,  simply  holds  that  a  temporary  administrator 
is  entitled  to  commissions  in  legacies  specifically  bequeathed,  although 
they  would  be  exempt  from  commissions  in  the  hands  of  the  execu- 
tor. One-half  commissions  for  paying  out  or  turning  over  the  moneys 
and  securities  mentioned,  and  full  commissions  upon  residue  of  tne 
personal  property  and  of  the  income  of  the  entire  estate,  are  the  most 
that  can  be  awarded  to  the  administrator  for  his  services  in  respect  to 
the  unimproved  real  estate  and  the  other  property  intrusted  to  his 
care.  Estate  of  Maltby  G.  Lane,  Surr.  Dec.  1891,  p.  388 ;  Estate  of 
Egan,  7  Misc.  Rep.  263,  27  N.  Y.  Supp.  1009.  
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(Sameme  Ooort,  Special  Tenn.  Madlaon  Coonty.   Jnly.  1906.) 

1,  Abb  EST  (i  82*)— Obdbb— Atfioavit.  ' 

An  order  of  arrat  cannot  be  issued  on  an  affidavit  sworn  to  In  another 
state  where  the  oiBdal  character  of  the  notary  and  tiie  gataineness  of 
his  signature  are  not  certified  to  as  required  by  Code  Glr.  Proc.  |  844. 

[Ed.  Note. — For  otlier  cases,  see  Arrest,  Ceat.  Dlf  .  I  71 ;  Dec  D^.  |  S2.*] 

2.  AsBxsT  ({  32*)— Motion  to  Taoatb— Waiver. 

A  defendant  does  not  waive  bis  right  to  move  to  vacate  an  order  of 
arrest  under  Oode  Civ.  Proc.  I  567,  by  giving  ball. 

[Ed.  Note^For  other  cases,  see  Arrest,  Ceat  Dig.  I  71;  Dea  Dig. 
182.*] 

8.  Abkbst  (I  44*}— Tacatiko  Obdeb— GoNDmons. 

On  vacating  an  order  of  arrest  because  granted  without  Jurisdiction, 
tbe  court  cannot  require  defendant  to  stipulate  not  to  sue  the  plalntUf 
for  false  Imprlscnuneut 
[EU.  Note.— For  other  cases,  see  Arrest;  Gent  Dig.  I  HO;  Dec.  Dig. 


Action  by  Charles  R.  Marks  against  Harry  B.  Goetchius  and  John 
Condit  Smith.   Motion  to  vacate  order  of  arrest.  Granted. 

Alesrander,  Watriss  &  Polk  (H.  W.  Coley,  of  counsel),  for  plaintiff. 
Gignoux  &  Ried,  for  defendants. 

COMAN,  J.  The  order  of  arrest  in  this  action  was  granted  June 
1,  1908.  The  defendant  was  arrested  June  23,  1908.  The  order  to 
show  cause  was  granted  July  9,  and  returnable  July  14,  1908.  The  or- 
der of  arrest  was  granted  solely  upon  what  purported  to  be  an  affidavit 
made  by  Charles  R.  Marks,  the  plaintiff  herein,  purporting  to  have  been 
verified  in  the  county  of  Suffolk,  in  the  commonwealth  of  Massa- 
chusetts, before  one  Abram  Alexander,  notary  public.  There  are  no 
certificates  accompanying  said  affidavit  as  to  the  official  character  of  the 
notary  and  the  genuineness  of  his  signature  as  required  by  section  844 
of  the  Code  of  Civil  Procedure.  My  conclusion  is,  and  in  the  written 
briefs  submitted  upon  this  motion  tiiis  is  not  seriously  disputed,  that 
the  affidavit  was  a  nullity,  and  that  the  situation  is  exactly  as  if  the  or- 
der of  arrest  had  been  granted  upon  an  unverified,  oral  or  written,  de- 
claration of  the  plaintiff.  Under  these  circumstance,  I  think  the  jus- 
tice who  granted  the  order  was  without  jurisdiction. 

It  is  seriously  contended,  however,  on  the  part  of  the  plaintiff,  that 
the  defendant  by  giving  bail  has  waived  all  questions  as  to  the  regulari- 
ty and  sufficiency  of  the  papers  upon  which  the  order  of  arrest  was 
granted.  There  is  some  confusion  in  the  authorities  in  this  state  upon 
this  question,  but  I  think  it  is  now  the  settled  law  that  the  defendant 
does  not  by  giving  bail  waive  his  right  to  move  to  vacate  the  order  of 
arrest  within  the  time  prescribed  by  section  667  of  the  Code  of  Civil 
Procedure.  It  would  be  a  very  harsh  and  unreasonable  rule  in  my 
judgment  to  require  the  defendant  thus  arrested  to  submit  to  actual  in- 
carceration in  prison  pending  his  motion  to  vacate  in  order  to  preserve 
his  rights.  The  case  of  Mackay  v.  Lewis,  7  Hun,  83,  seems  to  be  the 
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controlling  authority  upon  this  question  and  to  overrule  the  previous 
Special  Term  decisions  holding  a  contrary  doctrine.  The  motion  to 
vacate  the  order  of  arrest  must  be  gjranted  for  the  reasons  above  stated. 

It  is  suggested  by  counsel  for  the  plaintiff  that  as  a  condition  for 
granting  this  order  the  defendant  should  be  required  to  stipulate  not  to 
sue  the  plaintiff  for  false  imprisonment.  I  have  reached  the  conclusion 
that  I  have  no  power  to  make  such  a  condition.  Cases  are  called  to 
my  attenticm  in  which  sudi  conditions  have  been  imposed  upon  vacating 
an  order  of  arrest,  but  no  authoritative  case  is  cited  to  that  effect, 
where  the  defendant  was  entitled  to  have  the  order  vacated  as  a  matter 
of  right.  Faulkner  v.  Morey,  22  Hun,  379.  In  such  cases  I  think 
the  authorities  are  unanimous  that  die  court  has  no  such  power. 

Motion  granted. 


(Snpreme  Oonrt,  Appellate  DMAoa,  Second  Deputnunt  November  20^  190&) 

TUBFASS  ({  67*>— DaHAOBS. 

Defendant  lighting  company's  employto  entered  the  cellar  ot  a  house 
occapled  by  plaintiff  as  tenant  without  his  permission  and  changed  the 
old  gas  meter  for  a  new  one,  hut  the  prepcHid»!«nce  ot  the  evldeice  was 
that  they  did  not  break  In.  Beld  that,  though  there  was  a  technical  tres- 
pass, plaintiff  was  entitled  to  nominal  damages  only. 

[Ed.  Note.— For  other  cases,  see  Trespass,  Cent.  Dig.  |  141 ;  Dee.  Dig. 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  George  K.  Fort^cue  against  the  Kings  County  lighting 
Company.  Judgment  for  plaintiff,  and  defendant  ai^>eals.  Reversed, 
and  new  trial  granted. 

Argued  before  WOODWARD,  HOOKER,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

John  W.  Searing,  for  appellant 
Jc^n  R.  Farrar,  for  respmdent. 

GAYNOR,  J.  The  workmen  of  the  defendant  went  into  the  cellar 
of  the  house  occupied  by  the  plaintiff  as  tenant  and  changed  the  old  gas 
meter  for  a  new  one  without  first  getting  his  permission.  This  was  on 
April  26th,  and  the  plaintiff  moved  out  on  May  6th  following;  and 
still  he  was  given  a  judgment  of  $150  damages  by  the  Justice.  He  was 
not  entitled  to  more  than  nominal  damages.  The  plaintiff  and  his  wife 
testified  that  the  cellar  door  was  fastened  on  the  inside  by  an  ordinary 
hook  and  staple  when  closed,  and  that  after  the  defendant's  men  were 
there  the  hook  would  not  go  down  into  the  staple,  being  short  in  reach. 
The  wife  said  the  door  was  fastened  the  night  before.  They  did  not 
say  the  staple  had  been  pulled  out  and  put  back ;  the  husband  said  he 
did  not  look  to  see;  all  they  said  was  that  the  hook  would  not  go  {lown. 
This  was  the  only  evidence  of  forcing  an  entrance.  The  two  men  testi- 
fied that  they  rang  the  bell  and  knocked  at  the  front  door,  and  getting 
no  response  they  found  tlje  cellar  door  open  and  went  in.  The  wife  is 
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very  deaf,  but  the  husband  was  also  in  the  house  at  the  time.  The  de- 
fendant was  engaged  in  changing  all  the  meters  in  that  neighborhood. 
The  preponderance  of  evidence  is  that  the  men  did  not  break  in.  In 
the  case  of  Reed  v.  New  York  &  Richmond  Gas  Co.,  93  App.  Div.  453, 
87  N.  Y.  Supp.  810,  the  company  sent  its  men  to  remove  a  meter  un- 
less the  householder  paid  a  bill  which  they  claimed  of  him,  and  ^e  men 
broke  in  and  removed  the  meter.  The  present  case  is  very  diiferent. 
The  company  had  the  right  to  change  the  meter,  although  it  was  a 
tedinical  trespass  in  going  into  the  cellar  without  getting  permission 
of  the  householder,  or  complying  with  section  67  of  the  transporta- 
tion corporations  law  (Laws  1890,  p.  1148,  c  566)  in  default  thereol 
The  judgment  should  be  reversed  and  a  new  trial  granted 

Judgment  of  ttie  Municipal  Oour^  tmened  anA  new  trial  ordered,  costal  tD 
abldd  the  meat  All  concur. 


(Supreme  Court,  Ai^)ellate  Division,  Second  Department  November  20»  1008.) 

1,  Obiuinai.  liAVT  ({  478*)  —  Exprnn  Wxtnessbb  —  Quaufkutions— Iktoxxoa- 

TOfa  LlQUOBS. 

That  witness  could  not  name  tbe  component  part  ot  whisky,  nor  state 
whether  tbe  liquor  served  him  was  "a  distilled  or  rectified  spirit,"  or 
whether  there  are  many  medicines  smelling  like  whisky,  did  not  disquali- 
fy him  to  testify  as  an  expert  that  tbe  liquor  served  him  was  whisky. 

[Bd.  Notft— JTor  othsr  cases,  see  Orlminal  Law,  Cent  Dig.  |  106S;  Doc 
Dig.  I  47a*] 

2.  IKTOXICATINO  lAqCOBS  Q  2S&*)—XJnL±WruV  BAZJBi— BVZDKITGB-'GSABAOna 

OT  LiquoB. 

That  acetued  produced  a  liquid  In  answer  to  an  order  for  yrbSHkj  Is 
eridence  that  It  was  wblsky. 

[Bd.  Note. — For  other  coses,  see  Intoxicating  liquors,  Gent  Dig.  I  2S8 : 
DoCi  Dig.  1 288.n 

Appeal  from  Trial  Term. 

Anth(»iy  Marx  was  convicted  of  selling  whisky  on  Sunday,  and  he 
appeals.  AiRrmed. 

Argued  before  WOODWARD,  HOOKER,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Tames  E.  Fin^;an,  for  appellant 
Peter  P.  Smith,  for  the  People. 

GAYNOR,  J.  The  testimony  against  the  defendant  is  that  of  two 
police  officers  who  visited  his  liquor  saloon  in  citizens'  clothes  of  a 
Sunday.  One  of  them  testified  that  he  ordered  a  drink  of  whiskey  of 
the  defendant,  that  the  defendant  served  the  same  to  him  from  his  bar, 
that  he  drank  it,  and  that  it  was  whiskey.  He  was  cross-examined  as 
an  expert,  and  because  he  could  not  tell  the  "component  parts"  of  whis- 
key, or  whether  the  liquor  served  to  liim  was  "a  distilled  or  rectified 
spirit,"  or  whether  there  are  "many  medicines"  tiiat  smell  like  whiskey, 
we  are  asked  to  hold  that  he  was  not  competent  to  know  whiskey  when 
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he  drank  it — and  this  although  he  said  he  had  been  drinking  whiskey 
for  30  years.  This  is  an  old  story,  and  it  were  well  if  the  courts  heard 
it  for  the  last  tirtie.  Counsel  for  the  defendant  fails  even  to  perceive 
that  the  fact  that  in  answer  to  an  order  for  whiskey  the  defendant 
produced  a  liquid  to  fill  the  order,  was  evidence  that  it  was  whiskey. 
The  other  policeman  testified  to  the  giving  and  filling  of  the  order,  but 
did  not  taste  or  smell  the  drink. 
The  judgment  should  be  affirmed.   All  concur. 


(Supreme  Oourt  Special  Term,  New  Tork  Oonnty.   September  80;  1908L) 

RK0KIVEB8  (I  202*)— BSFOSIS— BCFEBBITOE  »B  EXAimVATIOH— STATDTOBT  FBO- 

VJStOKS. 

Under  2  Ber.  St.  (1st  Ed.)  i>t  S,  c.  a  tit.  4.  }  86,  providing  that  receiven 
In  the  TOlnntary  dissolution  of  corporations  shall  render  an  account  of 
their  proceedings  on  oath,  which  shall  be  referred  to  a  master  to  report 
on,  wblch  was  made  applicable  to  a  receiTer  appointed  under  Code  CIt. 
Proc.  i  2429,  relating  to  the  same  subject-matter,  hy  laws  1880,  p.  367, 
c.  246,  and  expnssly  excepted  from  repeal,  where  objections  filed  to  sncli 
a  recelT«'8  account  a  judgment  creditor  are  sufDclentiy  qtedOc  to 
oomp^  the  recelTer  to  be  examined  under  oath  ctmeeming  his  accoonti. 
and  to  entitle  the  objecting  creditor  to  present  evldrace  to  support  his 
objections,  a  referee  should  be  appointed  to  state  the  rec^Ter's  accoanta, 
so  as  to  afford  the  objecting  creditor  the  OKwrtunlty. 

[Ed.  Note. — For  other  cases,  see  Bec^vers,  Cent  IHg.  |  406 ;  Dec  Dig. 
S  202.*] 

In  the  matter  of  the  voluntary  dissolution  of  the  Home  Book  Com- 
pany. On  motion  to  overrule  objections  to  the  receiver's  account  and 
to  confirm  the  account    Account  referred  to  a  referee. 

Kello^,  Beckwith  &  Emery  (Robert  W.  Crawford*  of  oounsd),  for 
the  motion. 

Wood  &  Wood  (William  H.  Wood,  of  counsel),  opposed. 

GIEGERICH,  J.  Although  payments  aggregating  $28,000,  and  ab- 
sorbing all  the  moneys  received,  are  claimed  to  have  been  made,  the  re- 
ceiver has  failed  to  produce  vouchers,  which  he  says  have  been  lost 
Objections  have  been  filed  to  the  account  by  a  judgment  creditor,  whidt 
the  receiver  claims  are  too  general;  but  it  will  be  seen  from  an  ex- 
amination of  the  same  that  mey  are  sufficiently  specific  to  compel  the 
receiver  to  be  examined  under  oath  concerning  his  accounts  and  to  en- 
title the  objecting  creditor  to  present  evidence  in  support  of  his  objec- 
tions. A  referee  should  therefore  be  appointed  to  take  and  state  the 
accounts  of  the  receiver,  which  will  afford  the  objecting  creditor  sucti 
opportunity. 

Ample  authority  for  such  a  course  is  found  in  section  86  of  title  4, 
pt  3,  c  8  (vol.  2, 1st  Ed.)  of  the  Revised  Statutes.  This  section,  to- 
gether with  sections  66  to  85,  both  inclusive,  and  87  to  89,  both  inclu- 
sive, regulate  tiie  conduct  of  receivers  in  the  voluntary  dissolution  of 
corporations,  and  such  sections  were  made  applicable  to  a  receiver  ap- 
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pointed  under  section  2429  of  the  Code  of  Civil  Procedure  by  chapter 
245,  p.  367,  of  the  Laws  of  1880,  and  were  expressly  excepted  from  re- 
peal, and  are  therefore  still  in  force.  Section  86  provides  as  follows : 

"Within  three  months  after  the  time  herein  prescribed  for  making  a  second 
dividend  the  receivers  shall  render  a  full  and  accurate  account  of  all  their  pro- 
ceedings to  the  Ooort  of  Cauuicery,  on  oath,  whldi  shall  be  refored  to  a 
mas^  to  examine  and  r^rt  thoeon." 

The  sections  of  the  Revised  Statutes  above  referred  to  (66  to  89,  both 
inclusive)  may  be  found  at  pages  3265  to  326?  of  the  fifth  edition  of 
Bliss'  Annotated  Code. 

The  account  of  the  receiver  is  therefore  referred  to  a  referee  to  ex- 
amine and  report  thereon.  The  referee  will  be  named  upon  the  settle- 
ment of  the  order,  of  which  let  the  usual  notice  be  given. 


SOLAR  BA£ING  POWDBB  00.  t.  BOTAL  BAKINO  POWDER  GO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department   November  18,  1908.) 

1.  TKADK-MAaxB  AND  Tbadb-Namu      97*)  —  iKranroncKNT  —  Injuhohon— 

Gbounds. 

In  a  suit  to  enjoin  the  use  of  a  trade-name  and  from  conspiring  to  de- 
prive plalntlfl  of  its  use,  if  the  right  to  and  ownership  of  the  name  Is  in 
dtfendantst  or  (me  of  them,  plaintiff  would  not  be  entitled  to  the  rtiief 
demanded. 

[Hid.  Nottt^-rFor  oHier  cases,  see  Trade-Marks  and  Trade-Nameib  Dec. 
Dig.  I  9T.*] 

2L  GONBFIBAOr  Q  Sl4*>— ClVTL  LlABIUIT— JOIRT  LlABIUIT. 

If  detaidants  c(mq)tred  tt^cettaer  to  Injure  plalntUTs  iMMlneas,  and 
wrongfully  dqtrlved  blm  of  the  use  of  a  trade-name,  eadi  of  the  deflend- 
ants  woold  be  respcmdbte  for  the  wrongful  acts  ct  the  ottier. 

[Ed.  Mote^For  other  eases,  see  Omspiracy,  Cent.  Dig.  1 14;  Dee;  Dig. 

114.*] 

B.  DISOOVKBT  (f  40*)— SOOFX  OT  BUHnfATIOir— -FAOTS  SUPPOBTINa  OOlCPLAIRT. 

In  a  suit  to  enjoin  defendants  from  conspiring  to  derive  plaintiff  of 
the  use  of  a  trade-name,  upon  the  granting  of  an  order  for  the  examina- 
tion of  one  of  defendants,  idalntiff  was  entitled  to  examine  sucli  defend- 
ant to  show  an  infringement  of  his  rights  by  It,  as  well  as  its  participa- 
tion In  the  allied  conspiracy  and  wrongful  acts  of  the  others;  but  the 
examination  should  be  limited  to  showing  t2ie  use  of  the  trade-name  and 
the  relations  between  the  defendants  to  the  extent  necessary  to  show  the 
witness*  liability  for  its  own  acts  and  those  of  otiier  d^endants  done  In 
furtherance  of  tbe  unlawful  coawsflxaxj. 

[Bd.  Note.^For  other  cases,  see  Discovery,  Dec.  Dig.  I  ^.*] 

4.  DiBcovsBT  (I  61*>— Motion— ScoPB—DTmr  or  Ooubt  to  Lnat. 

Though  a  motitm  was  to  vacste  in  toto  an  order  for  the  examinatim 
of  one  of  defendants,  where  it  also  demanded  other  and  further  relief, 
if  the  ordo*  for  the  examination  was  too  broad,  the  court  Aould  have 
modified  It  by  confining  the  examination  to  matters  material  both  as  to 
Issues  and  the  witnesses  called,  even  though  the  motion  to  vacate  was 
not  allowed,  and  it  could  liave  dcme  so  on  its  own  motlm. 

[Ed.  Not&— -For  other  cases,  see  Discovery,  Cent  Dig.  |  75;  Dec;  Dig. 
J  61.*] 

6.  DiscovEBT  (J  87*)— In  EIquitt— Mattebs  Which  hay  be  Investigated. 

In  a  suit  to  enjoin  defendants  from  deriving  plaintiff  of  tbe  use  of  a 
trade-name  and  fw  an  accounting,  upon  granting  of  a  motion  for  the  ex- 
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amtnatloa  of  one  <tf  defendant^  rinoe  the  qnestton  of  the  amonnt  of 
damages  to  wbleh  plaintUf  la  entitled  will  only  arise,  if  at  all.  upofa  the 
accounting,  no  examination  la  necessary  before  trial  to  show  such  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  IMBcoray.  Oent  Dig.  I  50;  Dec  Dig. 
i  37.*} 

6b  DiscoTiBT  (8  41*)  — Mattees  Which  mat  bb  iHVKsnoATBD  —  Pbivilmed 

COMUniTICATIONS— TbADE  SEOBTrS. 

In  a  suit  to  enjoin  defendants  from  depriving  plaintiff  of  the  use  of  a 
trade-name,  an  order  for  the  examination  of  one  of  defendajita  haTlng 
been  allowed,  an  examination  as  to  the  witness'  legitimate  trade  secretB 
and  methods  Is  not  necessary  or  material,  and  should  be  denied. 

[Ed.  Note. — For  other  cases,  see  Dtscovery,  Cent  IMg.  |  54;  Dec.  Dig. 

7.  DiacovEBT  ({  44*)— Objectiohb  to  ElXAUiNATion— Privilxgb  of  Witkess. 

An  examination  of  the  officers  of  a  cwporatlon  defendant  before  trial 
will  not  be  dmled*  <m  tbe  ground  that  the  &camlnati<ni  will  tend  to  ooo- 
Tlct  the  corporation  of  a  crime,  where  it  appears  that  the  officers  may  be 
able  to  give  material  testlmfmy  which  would  not  be  prlvll^ed;  bat  In 
such  case  the  witness  should  be  left  to  assort  his  privilege  when  the  ques- 
tion calling  for  an  answer  which  mli^t  tend  to  incriminate  Is  propounded. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Caxt,  IMg.  8  66;  Dec.  IMfr 
144.*] 

8.  DlSOOVEEX  (S  61*}— MaTIEBS  WHZOH  mat  be  InTB8TZaATBI>--SG0PB  OT  MO- 

TION. 

In  a  suit  to  enjoin  defendant  corporations  from  depriving  plalntUf  of  a 
trade-name,  a  motion  for  an  order  for  the  examination  of  one  of  them 
leihould  point  out  definitely  which  of  Its  officers  are  likely  to  have  perscHuU 
knowledge  of  the  facts  dwlred,  since  all  the  officers  at  the  witness  shonid 
not  be  examined  unless  it  becomes  necessary  to  secure  the  desired  to- 
fonnatl(m. 

[Ed.  Not&— Fw  oQier  cases,  see  Discovery,  Dec  Vlg.  {  61.*] 

Appeal  from  Special  Term,  New  Yoric  County. 

Suit  by  the  Solar  Baking  Powder  Ompany  against  the  Rc^ral  Bak- 
ing Powder  Company  and  others.  From  an  order  denying  a  motion  to 
vacate  an  order  for  tlie  examination  of  the  defendant  the  Royal  Baking 
Powder  Company,  it  appeals.  Order  affirmed  as  modified. 

Argued  before  PArTERSON,  P.  J.,  and  INGRAHAM.  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

John  M.  Bowers  (W.  H.  Van  Benschoten,  on  tiie  brief),  for  appd- 
lant. 

Philip  Carpenter  (Frank  Parker  Uffoixl,  on  tfie  brief),  for  respond- 
ent. 

LAUGHLIN,  J.  Plaintiff  and  the  corporate  defendants  are  com- 
petitors in  the  business  of  manufacturing  and  selling  baking  powder. 
The  plaintiff,  claiming  the  exclusive  right  to  use  the  word  "Solar" 
as  an  unregistered  trade-mark  and  as  a  trade-name  in  advertising  and 
■selling  its  baking  powder,  brings  this  action  to  enjoin  the  defendants 
from  using  it,  and  also  tases  its  demand  for  injunctive  relief  on  the 
ground  ot  unfair  competition  in  trade ;  it  being  alleged  that  the  de- 
fendants have  unlawfully  agreed  to  ruin  plaintiff's  business  and  are 
now  engaged  in  carrjring  out  their  conspiracy,  the  general  nature  of 
which  is  stated.   An  accounting  for  damages  alleged  to  have  been 

•For  otbar  rniT*  m*  um«  tuple  *  I  mnoHB  In  Dee.  *  Am.  pigt.  ISO?  to  dtUb  *  Rw'r  Imanm 


Sup.  Ct.)      80LAB  BAKING  POWDER  OO.  V,  BOTAL  B.  P.  CO. 


1015 


caused  by  the  wrongful  acts  of  the  defendants  in  execution  of  the  con- 
spiracy is  donanded,  and  there  are  also  allegations  tending  to  show 
that  the  acts  of  the  other  defendants,  of  which  ccmiplaint  is  made,  were 
for  the  benefit  of  and  were  instigated  by  appellant,  and  it  is  responsible 
upon  that  theory  also  for  their  acts. 

It  is  quite  probable  that  plaintiff's  right  to  injunctive  relief  hinges 
on  its  right  to  the  exclusive  use  of  the  word  "Solar"  as  a  trade-mark  or 
trade-name.  The  allegations  with  respect  to  the  conspiracy  and  wrong- 
ful acts  appear  to  be  predicated  upon  plaintiff's  exclusive  right  to  use 
this  trade  mark  or  name,  for  defendants  are  charged  with  having 
plotted  and  schemed  to  deprive  plaintiff  of  the  fruits  of  such  right  and 
ownership.  If  this  right  and  ownership  be  in  the  defendants,  or  one 
of  them,  and  not  in  the  plaintiff,  then  it  is  not  clear  that  any  of  the  acts 
complained  of  would  afford  ground  for  relief  in  equity  or  would  even 
be  wrongful.  However,  the  allegations  with  respect  to  the  use  of  the 
word  "Solar**  by  defendants,  and  which  would  make  each  responsible 
to  plaintiff  for  the  acts  of  the  other,  and  would  make  appellant  ac- 
countable for  the  acts  of  the  other  defendants,  are  put  in  issue,  and  if 
the  plaintiff  should  succeed  in  establishing  an  exclusive  ownership 
in  or  r^ht  to  use  the  word  "Solar"  as  a  trade-name  or  trade-mark, 
then  it  would  be  essential  for  it  to  show  that  appellant  has  trespassed 
upon  its  rights  with  respect  to  the  use  of  the  same  and  is  accountable 
for  the  acts  of  the  other  defendants  as  well.  The  plaintiff  is  entitled  to 
examine  appellant  for  that  purpose,  not  only  concerning  the  personal 
acts  of  appellant,  but  also  with  respect  to  the  alleged  conspiracy  and 
the  wrongful  acts  of  others  in  furtherance  thereof,  so  far  as  embraced 
within  the  issues,  because  appellant  may  not  itself  have  committed  any 
of  the  wrongful  acts,  and  yet  if  it  unlawfully  conspired  to  induce  an- 
other party  to  violate  the  rights  of  the  plaintiff  or  induced  such  viola- 
tion for  its  own  benefit  and  advantage,  it  would  be  responsible  and  ac- 
countable for  the  acts  of  such  other  party  in  furtherance  of  the  unlaw- 
ful conspiracy  or  within  the  scope  of  such  agency  or  employment,  and  . 
might  be  enjoined  from  further  consummating  the  conspiracy  or 
scheme.  The  examination,  however,  should  be  nmited  to  ^ese  mat- 
ters. 

It  is  contended  that,  since  it  is  admitted  by  the  pleadings  that  the 
predecessor  of  defendant,  the  Independent  Baking  Powder  Company, 
used  the  word  "Solar*'  in  some  localities  on  packages  of  baking  pow- 
der prior  to  the  use  thereof  by  plaintiff,  and  that,  subsequent  to  use 
thereof  by  plaintiff,  appellant  procured  its  registration  in  the  name  of 
said  Independent  Company,  plaintiff  cannot  succeed.  Raintiff  does  not 
concede  that  the  prior  use  of  this  word  by  the  predecessor  of  the  Inde- 
pendent Company  was  such  that  it  acquired  any  right  to  use  the  same 
as  a  trade  mark  or  name.  That  is  one  of  the  issues  to  be  tried.  The 
learned  justice  at  Special  Term  evidently  was  of  opinion  that  the  scope 
of  the  order  was  too  broad,  but  declined  to  modify  it  upon  the  ground 
that  sudi  defect  was  not  pointed  out  in  the  moving  papers  and  that  re- 
lief in  that  regard  was  not  expressly  demanded.  The  motion  was  to 
vacate  the  order  in  toto,  it  is  true ;  but  there  was  the  usual  demand  for 
other  and  further  relief.  In  such  .case,*  even  though  the  motion  to  va- 
cate the  order  failed,  we  think  the  court  was  authorized  to  modify  the  . 
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order  by  properly  limiting  and  confining^  it  to  those  things  which  arc 
shown  to  be  material  and  necessary  both  with  respect  to  issues  and  to 
witnesses,  and  that  it  was  the  duty  of  the  court  to  do  so  on  attenti<»i 
being  drawn,  on  the  at^ment  of  the  moticm,  to  the  fact  that  the  scope 
of  the  order  was  too  broad,  and  the  court  might  have  done  it,  as  this 
court  often  does,  on  its  own  motion. 

If  the  plaintiff  succeeds,  the  usual  course  of  procedure  will  be  to  de- 
cree an  interlocutory  judgment,  adjudging  with  respect  to  injunctive 
relief  and  with  respect  to  the  liability  of  the  respective  defendants  to 
account,  and  directing  an  accounting.  The  quantum  of  damages  will 
only  arise,  if  at  all,  on  an  accounting,  and  no  examination  ts  now  neces- 
sary therefor.  An  examination  extending  to  appellant's  legitimate 
trade  secrets  and  methods  is  neither  necessary  nor  material,  and  should 
not  be  permitted.  The  examination  should  be  limited  to  showing  the 
use  of  this  trade  mark  or  name,  and  the  relations  between  app>ellant 
and  either  or  both  of  the  other  defendants  material  to  a  decision  of 
the  question  as  to  appellant's  liability  for  its  own  acts  and  for  their  or 
either  of  their  acts.  ■  It  is  urged  that  the  examination  will  tend  tt 
convict  appellant  of  a  crime,  and  that  therefore  the  order  should  not 
be  granted.  It  is  manifest  that  the  officers  of  appellant  may  be  able  to 
give  material  testimony  on  some  of  the  issues  which  would  not  be  priv- 
ileged, and  in  such  cases,  at  least,  the  witness  should  be  left  to  assert 
his  privilege  when  a  question  calling  for  an  answer  which  might  tend 
to  incriminate  is  prc^unded.  Skinner  v.  Steele,  88  Hun,  311,  34  N. 
Y.  Supp.  748. 

The  order  provides  for  the  examination  of  every  officer  of  the  ap- 
pellant at  the  same  time  and  place.  No  necessity  for  this  is  shown. 
It  is  manifest  that  this  would  be  an  unnecessary  annoyance  and  incon- 
venience to  a  going  business  corporation.  Of  course,  if  it  should  be- 
come necessary,  the  officers  may  all  be  examined ;  but  that  should  be 
from  time  to  time,  as  the  necessity  is  made  to  appear  and  in  a  manner  to 
avoid  unnecessary  inconvenience.  The  moving  papers  should  have 
pointed  out  more  definitely  which  officers  are  likely  to  have  personal 
knowledge ;  for  two  should  not  be  ordered  examined  if  one  will  suf- 
fice, and,  if  the  examination  of  two  or  more  be  necessary,  the  facts 
showing  this  should  be  stated.  Marjori  v.  Woodington,  56  Misc.  Rep. 
436,  107  N.  Y.  Supp.  197.  It  is  a  reasonable  inference,  however,  that 
the  treasurer  would  know  about  the  financial  relations  and  transactions 
between  defendants  embraced  within  the  allegations  of  the  complaint, 
and  probably  that  the  secretary  would  know  about  the  correspondence 
and  the  minutes  of  action  taken  by  the  board,  if  any,  in  the  premises. 
There  is  also  an  intimation,  and  some  ground  to  believe,  that  the  sec- 
ond vice  president  possesses  knowledge  material  to  a  decision  of  the 
main  issues.  There  is  nothing  to  indicate  that  the  other  officers  have 
any  material  knowledge  on  these  questions. 

The  order  should  therefore  be  modified  by  limiting  the  examination 
to  the  second  vice  president,  secretary,  and  treasurer,  as  herein  in- 
dicated, and,  as  thus  modified,  affirmed,  without  costs  and  witiiout 
prejudice  to  a  renewal  of  the  application  for  the  examination  of  one 
or  more  of  the  other  officers  as  may  be  found  necessary  after  this  ex- 
amination, and,  as  thus  modified,  affirmed,  without  costs.   All  concur. 
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(Sapteme  Omrt,  AppeUate  DivlsiQii,  FInt  Department   Nonmber  IS,  1906.) 

1.  Tazatioh     8SL*}  —  TBAnam  Tax— EsTAm  BUBjaor  n>  Xaz— Vbscbd  Es- 

XATE8. 

Wbere  an  estate  created  by  a  vin  Tested  befrae  the  transfer  tax  stat- 
ntee  were  enacted,  no  tax  can  be  Imposed  thereon. 

tBd.  Note.— For  other  cases,  see  Taxation,  Ceat  Dig.  |  1676;  Dec. 
Dig.  S  861.*] 

2.  Wills  <S  6d4*)— Tested  Beicajndkbs— STATcrrBft— ''Tbstbd  Estate.** 

Real  Propertr  Law  (Laws  1896,  564,  c.  547}  }  30.  provides  that  an  es- 
tate Is  Tested  when  there  Is  a  person  In  being  having  an  Immediate  right 
to  possession  on  the  termination  of  all  Intermediate  or  precedent  estates ; 
and  section  31  declares  that  the  existence  of  an  unexecuted  power  of  ap- 
polntment  does  not  prevent  the  vesting  of  a  future  estate  limited  on  de- 
faidt  of  execnttcHi  of  the  power.  Testator  bequeathed  a  share  of  bis 
estate  In  trust  for  8.,  one  half  absolutely  and  the  otber  half  for  life,  and 
In  case  no  Issue  survived  her  to  pay  one-half  of  her  share  to  her  ap^ 
polntee  by  will,  and  In  default  of  appointment  to  C,  Aould  she  survive 
S.  Both  O.  and  S.  survived  testator.  S.  died  without  children,  leaving 
O.  surviving  and  a  will  by  which  she  Qiecuted  Qie  power  of  appointment 
In  favor  of  G.  Beld,  that  on  testator's  death,  S.  surviving  and  having 
no  Issoe,  the  rraoalnder  In  tbe  half  share  of  S.  vested  at  cmce  In  0.,  sub- 
ject to  be  divested  by  the  birth  of  Issue  to  B*  or  by  the  uecathm  of  the 
power. 

[Ed.  Note.— Vte  other  cases,  see  Wills,  Gent  Die  H  1470,  1482;  Dec. 
Dig.  I  634.*] 

For  other  deflnlttons,  see  Words  and  Phrases,  vtd.  8,  j/ip.  7S02-780S» 
7827.] 

8.  POWEBS  a  41*)— BXKOUTXOH— RENUHOIATIOR. 

Whwe  OL  to<A  a  vested  estate  in  reminder  as  of  testator's  death  in 
<Hie-half  of  the  share  bequeathed  to  S.,  subject  to  be  divested  by  the  birth 
of  issue  to  S.  or  by  the  execution  of  her  power  to  dispose  of  such  Interest, 
and  S.  died  without  issue,  leaving  a  will  by  which  she  executed  the  pow- 
er In  favor  of  C,  the  execution  of  tbe  power  took  effect  only  on  the  death 
of  8.,  so  that  C.  was  entitled  to  r^udlate  the  appointment  and  ^alm  tflie 
property  exclusively  under  testators  will. 

[Bd.  Note.— For  other  cases,  see  Powen^  Dec  Dig.  |  41.*] 

Houtfitou,  J.,  dlssenthig. 

Appeal  from  Order  of  Surrogate,  New  York  County. 

Application  for  the  assessment  of  a  transfer  tax  oa  property  of  the 
estate  of  Ogden  Haggerty  passing  to  one  Clemcnce  H.  Crafts  on  the 
death  of  Anna  K.  Shaw.  From  a  surrogate's  order,  affirming  an  or- 
der subjecting  such  interest  to  a  tax,  the  executors  of  Ogden  Hag- 
gert/s  estate  appeal.   Reversed,  and  application  denied. 

Argued  before  INGRAHAM,  McLAUGHUN,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

George  A.  Strong,  for  appellants. 

Thomas  B.  Casey,  for  respondent  State  Comptroller. 

INGRAHAM,  J.  Ogden  Haggerty  died  in  the  city  of  New  York  on 
the  30th  of  August,  1875,  leaving  a  last  will  and  testament  which  was 
duly  admitted  to  probate  1^  the  surrogate  of  the  county  of  New  York 
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on  the  11th  day  of  December,  1876.  The  testator  gave  to  his  executors 
in  trust  all  his  residuary  estate,  to  divide  the  same  into  three  equal 
shares,  one  of  such  shares  to  be  for  the  benefit  of  his  wife,  and  cme  for 
the  benefit  of  each  of  his  two  daughters,  Anna  K.  Shaw  aind  Clemence 
H.  Crafts.  In  respect  to  the  share  designed  for  the  benefit  of  his 
daughter  Anna  K.  Shaw,  one-half  of  such  share  he  gave  to  her  ab- 
solutely, and  the  remaining  one-half  to  his  executors  in  trust  to  pay 
the  income  and  profits  thereof  to  his  said  daughter  Anna  K.  Shaw  dur- 
ing her  life,  and  on  her  death  to  pay  and  transfer  the  principal  of  one- 
half  of  sudi  share  to  her  issue, . 'and  in  case  no  such  issue  shall  sur- 
vive her,  then  to  pay  and  transfer  the  said  last-mentioned  one-half 
share  to  such  person  or  persons  as  my  said  daughter  Anna  shall,  by  her 
last  will,  or  instrument  in  the  nature  thereof,  execute  in  the  presence 
of  at  least  two  witnesses,  direct  or  appoint,  and  in  default  of  such  will 
or  appointment,  then  to  pay  and  transfer  the  said  last-mentioned  one- 
half  share  to  my  said  daughter  Clemence  H.  Crafts,  if  she  shall  sur- 
vive the  said  Anna,  or  in  case  she  shall  not  survive  the  said  Anna,  then 
to  the  issue  tfien  living  of  the  said  Clemence."  Both  of  the  testator's 
daughters  survived  him.  Anna  K.  Shaw  had  no  children,  and  died 
without  issue  on  the  17th  of  Mardi,  1907,  leaving  her  sister,  Clemence 
H.  Crafts,  surviving. 

I  think  it  dear  that  upon  the  death  of  Ogden  Haggerty,  the  tes- 
tator, Anna  K.  Shaw  surviving  and  having  no  issue,  the  remainder 
vested  in  Clemence  H.  Crafts,  subject,  however,  to  be  divested  by  the 
birth  of  issue  of  Anna  K.  Shaw,  or  by  the  execution  of  the  power  to 
dispose  of  this  interest  in  the  estate.  By  section  30  of  the  real  proper- 
ty law  (chapter  547,  p.  564,  of  the  Laws  of  1896),  which  is  in  su^tance 
a  re-enactment  of  Rev.  St.  (1st  Ed.)  p.  723,  pt.  2,  c.  1«  tit.  2,  §  13, 
it  is  provided  that: 

"A  fntnre  estate  is  either  vested  or  contlnKeDt  It  Is  vested,  wtasa  titers  Is 
a  person  In  1>elng,  who  would  have  an  Immediate  right  to  the  possession  of 
the  property,  on  the  determination  of  all  the  Intsrmedlate  <v  precedent  es- 
tates." 

Section  31  provides  that: 

"The  existence  of  an  unexecated  power  of  appointment  does  not  prevent 
the  Testing  of  a  fntnre  estate^  limited  In  default  <hC  the  ezecntlcm  of  tiie 

power." 

Clemence  H.  Crafts  was  a  person  in  being  who  would  have  an  im- 
mediate right  to  the  possession  of  the  property  on  the  determination 
of  the  precedent  estate ;  and  her  interest  was,  therefore,  a  vested  re- 
mainder. The  existence  of  the  power  of  appointment  could  have  no 
effect  upon  this  vesting.  Section  31  of  the  real  property  law,  before 
referred  to,  was  a  statement  of  the  comment  law  as  it  existed  prior  to 
its  passage.  Root  v.  Stuyvesant,  18  Wend.  257.  In  diat  case  it  is 
said: 

"It  appears  to  be  well  settled  that  until  the  execution  of  the  power  the 
remainders  or  limitations  over  take  effect  the  same  as  If  no  Bucti  power  ex- 
isted, or  as  In  case  of  default  of  execotlmL  of  It  *  *  *  The  resalt  of  the 
authorities  is  that  the  pow«r  of  ainiolntmuit  does  not  prevait  flie  vastliig  of 
the  estate  limited  In  default  of  ajvolntment.  Tbaj  axm,  oC  ooaxm,  subject  to 
be  divested  on  the  execution  of  the  power.** 
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.  See,  also,  Hawley  v.  James,  6  Paige,  318-467. 
That  under  this  provision  of  tlie  real  property  law  Clemence  H. 
Crafts  had  a  vested  remainder  is  sustained  by  the  authorities.  See 
Knowlton  v.  Atkins,  134  N.  Y.  313,  31  N.  E.  914.   In  Campbell  v. 
Stokes,  142  N.  Y.  23,  36  N.  E.  811,  Andrews,  C.  J.,  said: 

'^hose  mtitled  VDder  this  will  as  remaindermen  took,  not  becaose  the  pow- 
er of  division  was  given  to  the  trostees,  but  Independently  thereof,  as  primary 
devisees  in  remainder  under  the  wUl.  The  class  may  be  enlarged  or  diminish- 
ed, w  tlie  rights  of  the  Issne  of  any  dilld  may  be  tttingnlshe^  by  the  extlno 
tion  of  meb  issue  by  death  before  the  termination  of  the  life  estate ;  but  this 
does  not  affect  the  question.  The  Issue  living  are  iwMumiitlvely  entitled  in 
remainder,  and  during  tlie  life  of  tbe  parent,  ihey  living,  liave  a  vested  future 
estate  In  the  parent's  share." 

The  interest  of  Clemence  H.  Crafts  beings  thus  a  vested  remainder, 
subject  to  be  divested  by  the  birth  of  issue  of  Anna  K.  Shaw,  or  by 
the  exercise  of  the  power  of  appointment  contained  in  the  will,  Anna 
K.  Shaw  died  leaving  a  last  will  and  testament  by  which  she  executed 
this  power  of  appointment  in  favor  of  her  sister,  Qemence  H.  Crafts, 
who,  prior  to  tiie  execution  of  that  power,  had  a  vested  remainder  in 
the  property.  It  is  clear  that  the  execution  of  that  power  only  took 
effect  upon  the  death  of  Anna  K.  Shaw.  After  the  will  of  Mrs.  Shaw 
was  admitted  to  probate,  Clemence  H.  Crafts,  by  a  formal  instrument 
in  writing,  duly  veriiied,  claimed  the  trust  ftmds  exclusively  under  the 
will  of  her  father,  Ogden  Ha^erty,  and  in  no  respect  through  the  ac- 
tion of  her  said  sister,  and  she  refuses  to  lake  under  the  alleged  ap- 
pointment. It  is  settled  that,  when  an  estate  is  vested  under  a  will 
made  before  the  transfer  tax  statutes  were  enacted,  no  tax  can  be 
imposed.  Matter  of  Pell,  171  N.  Y.  48,  63  N.  E.  789,  67  L.  R.  A.  540, 
89  Am.  St.  Rep.  791 ;  Matter  of  Lansing,  182  N.  Y.  238,  74  N.  E.  882. 
So,  if  Clemence  H.  Crafts  took  under  the  will  of  her  father,  her  inter- 
est in  the  estate  was  not  taxable ;  while,  if  she  took  under  the  power 
of  appointment  contained  in  the  will  of  her  sister,  the  transfer  was 
taxable. 

The  question  to  be  determined,  therefore,  is  whether  she  received 
this  estate  under  the  will  of  Ogden  Haggerty,  admitted  to  probate  in 
1875,  or  under  the  will  of  her  sister,  which  was  admitted  to  probate  on 
the  i6th  of  May,  1907.  In  Matter  of  tensing,  supra,  it  was  held, 
where  a  will  provided  that  a  testator's  daughter  should  have  the  in- 
come from  certain  property  during  her  life,  through  a  trust  created 
for  her  benefit  which,  by  the  same  sentence  which  created  the  trust 
during  her  life,  gave  the  property  after  her  death  to  the  testator's 
granddaughter,  subject  to  the  exercise  of  the  power  of  appointment 
wMch  was  attempted  to  be  exercised  in  favor  of  the  person  in  whom 
was  vested  tiie  remainder,  that  the — 

"appointee  under  a  power  bas  the  right  of  electlai,  tlie  same  as  a  grantee 
under  a  deed.  *  *  *  He  can  accept  the  title  tendered,  or  reject  it,  in  his 
discretion.  It  cannot  be  forced  upon  him  against  his  will.  He  cannot  be 
compelled  to  receive  additional  evidence  of  title,  when  he  does  not  want  it 
and  does  not  need  It,  because  his  title  is  perfect  without  It  His  consent  is 
necessary  before  the  attempt  to  exercise  tbe  power  becomes  binding  upon  him, 
the  same  as  coiiBent  Is  necessary  In  making  a  contract  or  agreement  De- 
clining or  refusing  to  take  has  the  same  effect  as  incapacity  to  take.  *  •  • 
Tbe  title  la  not  affected,  but  remains  where  It  was  befwa." 
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And,  althotigii  in  that  case  there  was  a  strong  dissent,  that  proposi- 
tion does  not  seem  to  have  been  disputed;  the  dissent  being  based 
upon  the  contention  that  there  was  no  valid  waiver  made  by  the  re- 
mainderman, as  she  had  made  no  binding  election  to  take  under  the 
will  of  her  grandfather.  In  this  case  Clemence  H.  Crafts  has  formally 
elected  to  take  under  the  will  of  her  father,  and  refused  to  accept 
the  benefit  of  the  provision  made  for  her  in  the  will  of  her  sister ;  and 
we  think  the  case  is  controlled  by  the  Matter  of  Lansing,  supra.  As 
was  said  by  Judge  Vann  in  that  case : 

"Her  rlt^tB  were  fixed  by  the  will  of  her  grandtatber,  and,  unless  changed 
irarsuant  to  Its  inovlsions,  her  estate  1b  expectancy  wonid  become  an  estate 
In  possession  upon  the  deatb  of  bar  mother.  While  the  situation  was  sub- 
ject to  change  under  the  power  of  appointment,  no  change  was  made.  Al- 
though the  power  was  exercised  In  form,  her  title  was  perfect  without  it,  and 
she  derived  no  b«ieflt  from  it  The  power  was  to  'dispose  of  the  remalnd^,* 
and  the  mnalnder  was  not  disposed  of,  but  continued  where  it  was.  Tbe  at- 
temi^  to  execute  the  pow«  was  not  effective,  because  It  did  nothing  Tlie 
exerdse  of  power  which  leaves  everything  as  it  was  b^ore  la  a  mere  fonn, 
with  no  substance." 

Matter  of  Cooksey.  182  N.  Y.  92,  74  N.  E.  880,  is  clearly  distin- 
guishable, for,  as  said  in  Matter  of  Lansing,  in  speaking  of  that 
case: 

"It  therefore  became  necessary  for  the  grandchildren  to  claim  under  the 
power  of  appointment  as  exercised  by  tbelr  mother,  In  order  to  come  Into  pos- 
sesstcMi  ot  the  largest  sums  mmtloned  at  tlie  ages  named.  Uoreovw,  title  to 
the  remainder  was  to  vest  In  them  eoly  upon  the  failure  of  the  moUier  to 
appoint.  If  she  exercised  the  powo',  they  could  take  under  that  source  only ; 
for  they  could  not  take  under  the  will  of  the  grandfather,  as  Judge  Hali^t 
Axma  In  his  (^rfnton.** 

The  distinction  between  the  two  cases  is  plain.  In  the  Cooksey  Case 
the  power  was  exercised  by  changing  the  terms  under  which  tiie  ap- 
pointees of  the  power  could  take,  and  thus  the  appointee  must  take 
under  the  exercise  of  the  power,  or  not  at  all;  while  in  tiie  Lansing 
Case  the  exercise  of  the  power  made  no  difference  as  to  the  estate 
that  the  appointee  of  the  power  should  take,  but  simply  confirmed  the 
provisions  in  the  original  will,  so  that  the  exercise  of  the  power  left 
everything  as  it  was,  and,  as  the  court  said  in  the  Lansing  Case,  "it  was 
a  mere  form  with  no  substance." 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  application  to  tax  the  transfer  denied. 

Mclaughlin,  CLARKE,  and  SCOTT,  JJ.,  concur, 

HOUGHTON,  J.  (dissenting).  In  the  Matter  of  Lansing,  182  N. 
Y.  238,  74  N.  E.  882,  which  is  claimed  to  be  controlling  in  appellant's 
brief,  the  devise  was  held  not  subject  to  transfer  tax  because  it  vested 
through  the  provisions  of  the  primary  will  and  could  be  defeated  only 
through  exercise  of  the  power  of  appointment  to  the  contrary.  The 
power  having  been  exercised  in  conformity  with  the  devise  as  ^ven  by 
the  former  will,  its  exercise  was  treated  as  a  nullity,  because  it  passed 
no  title.  In  the  case  at  bar  it  seems  to  me  no  sudi  situati(Mi  exists. 
By       tenth  clause  of  the  will  of  Ogden  Haggerty  the  trustees  in 
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whom  title  was  lodged,  the  property  being  personalty,  were  directed  to 
hold  one-half  of  the  share  of  his  estate  given  to  the  daughter  Anna  and 
pay  the  income  to  her  during  her  life,  and  on  her  death  pay  over  the 
principal  to  her  issue,  and  in  default  of  issue  then — 

"to  p&j  and  transfer  the  said  last-mentioned  one-lialf  share  to  such  person 
or  persons  as  my  said  daughter  Anna  shall  by  her  last  wUl  or  Instrument  In 
the  nature  thereof,  executed  In  the  presence  of  at  least  two  witnesses.  dU^ct 
or  appoint,  and  In  default  of  such  will  or  appointment  then  to  pay  and  trans- 
fer the  said  last-mentioned  one-half  fibare  to  my  said  daughter  Clemence  H. 
Grafts  It  she  shall  sorrlTe  ttie  said  Anna,  In  case  she  tOiall  not  survive  the 
said  Anna  then  to  the  Issue  then  living  of  the  said  Clemaic&'' 

To  my  mind  this  language  comes  far  short  of  an  absolute  bequest  to 
the  daughter  Clemence,  subject  to  be  defeated  by  the  exercise  of  the 
power  of  appointment  given  to  the  daughter  Anna.  No  bequest  is 
made  at  all,  except  upon  default  of  appointment.  The  appointment 
having  been  made,  it  had  the  effect  of  passing  title.  The  contingency 
of  failing  to  exercise  the  power  upon  which  the  title  of  Clemence  de- 
pended did  not  arise,  for  Uie  power  was  actually  exercised.  It  having 
been  exercised  by  the  daughter  Anna,  the  title  passed  through  such  ap- 
pointment, and  not  by  virtue  of  the  primary  will. 

It  is  no  ^swer,  it  seems  to  me,  in  avoidance  of  the  imposition  of  a 
transfer  tax,  to  say  that  Clemence  refuses  to  recognize  title  a>ming  to 
her  through  the  will  of  her  sister  Anna.  Of  course,  any  legatee  can 
refuse  to  take  a  legacy,  and  thus  avoid  the  transfer  tax  upon  it.  This 
is  not  what  the  appellant  has  done.  She  has  simply  said  that  she 
does  not  recognize  title  to  the  legacy  as  coming  through  the  appoint- 
ment made  by  her  sister,  because  she  gets  title  trough  the  will  of  her 
father.  She  does  not  propose  to  wholly  surrender  the  legacy,  and  if 
title  in  fact  does  come  to  her  through  the  appointment  made  by  her  sis- 
ter the  legacy  is  subject  to*  the  transfer  tax. 

I  think  it  does,  and  that  the  order  of  the  surrogate  was  proper,  and 
should  be  affirmed. 


<60  Misc.  Rep.  ISO) 

PEOPLH  ex  rel.  SCANLON  v.  WALKER,  County  Treasurw,  et  aL 

{Supreme  Court,  Appellate  I>lvlsl<»,  Fourth  Departmoit   October  7,  1908.) 

1.  IRTOXIOATIITO  LiQTJOBS  (|  69*)— LiCEKSBS— OBAKT  OB  BsrUBU.  OW  LfOERBI. 

Under  Liquor  Tax  Law  (Laws  1886,  p.  62,  a  112)  |  19.  as  amraded  by 
Laws  1897,  p.  222,  c.  312,  making  it  the  duty  of  the  treasurer  to  issue  a 
Itgnor  tax  certificate  If  the  application  therefor  is  regular  in  form,  and 
does  not  show  on  Its  face  that  the  applicant  is  iMrohibited  from  traffick- 
ing in  liquor,  the  treasurer  is  concluded  by  the  statements  in  the  applica- 
tion, and  the  objection  which  will  deprive  applicant  ot  a  certificate  must 
appear  on  the  face  of  bis  aK>UcatIon. 

[Ed-  Note.— For  other  cases,  see  Intoxicating  Liquor^  Cent  Dig.  |  70 ; 
Dec.  Dig.  i  69.*] 

2.  iNTOXiCATiNa  LiQuoBs  (S  69*)— LicEnsES—GaANT  OB  Refusal. 

A  statement  in  an  application  for  a  liquor  tax  certificate  that  consents 
had  been  previously  filed  with  referoice  to  the  premises  did  not  make 
such  consents  a  part  of  the  application  and  subject  to  the  treasurer's  con- 
sideration, but  under  Liquor  Tax  Law  (Laws  1896,  p.  62,  c.  112)  |  19,  as 

*For  otiicr  oum  im  ume  topic  *  I  koiocb  In  Dee.  *  Am.  Dig*.  1907  to  datv,  A  Rip'r  IndezM 
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amended  by  Laws  1897,  p.  222,  c.  812,  the  treasnrar  wu  eondnded  by  fhe 
statement  bt  tbe  applicatlOD. 

[BML  Note.— For  otftwr  cases,  see  Tt.twH<^««^  liqnoBit  Ont  Dls-  I  70; 
Dec  Dig.  1 89.*]  — 

Appeal  from  Livingston  County  Court. 

Application  by  the  people,  on  the  relation  of  Daniel  J.  Scanlon,  for 
an  order  directing  Poster  W.  Walker,  county  treasurer,  and  Maynard 
N.  Clement,  state  ccmimissioner  of  excise,  to  issue  a  liquor  tax  cer- 
tificate to  relator.  Judgment  for  relator,  and  defendants  appeal. 
Affirmed. 

The  following  is  the  opinion  of  CARTER,  County  Judge: 

mie  application  presented  to  the  treasurer  by  the  relator  was  correct  In 
form,  and  upon  Its  face  disclosed  no  reason  why  the  applicant  should  be  pro- 
hibited from  traffl<^lng  In  liquor,  and,  the  relator  having  presented  a  baoA 
which  met  tbe  approval  of  the  treasurer  and  tendered  ttie  tax  reqiUred  by 
law,  It  at  <moe  becomes  the  duty  of  the  treasura  to  pr^tare  and  Issue  the 
proper  liquor  tax  certificate.  Liquor  Tax  Law  (Laws  1806,  p,  62,  c.  lUQ  f 
19.  as  amended  by  chapter  812,  p.  222,  Laws  1897. 

It  la  urged,  however,  that,  InaHnucb  as  the  relator  had  made  tbe  state- 
ment In  his  application  that  an  unlimited  eoneent  to  traffic  in  liquor  bad  been 
procured  and  filed  [ureviously  with  referoice  to  the  premises  sought  to  be  cer- 
tificated. It  became  the  duty  of  treasurer  to  examine  bis  files  and  determine 
tbe  tmttifnlness  of  tbis  statemmt  from  papers  necessarily  other  than  tbe 
appllcatl<m  befwe  bim.  I  cannot  ctmcur  in  this  c<mtentl(m,  for  It  Is  contrary 
to  the  «press  provision  ot  Hxe  statute.  Clearly  it  was  not  the  intention  of  tiie 
Legislature  to  permit  tbe  treasurer  to  look  beyond  tbe  f^^lcatbm  presented, 
for  its  letter  Is,  If  It  "Is  found  to  be  correct  In  form,  and  does  not  i^ow  on  the 
ftice  thereof  that  the  a|:)plicant  Is  prohibited  from  trafficking  In  liquor,"  the 
treasurer  shall  issue  the  necessary  certificate.  Words  could  hardly  make  the 
duty  of  the  treasurer  any  plainer.  Tlie  spirit  of  the  lawmaking  power  is  evl- 
dmt  In  1896  the  case  of  People  ex  rei.  Anderson  v.  Hoag,  11  App.  Dlv.  74, 
42  N.  T.  Snpp^  886,  was  before  the  court,  and  It  was  there  held  that  the  treas- 
urer was  not  to  be  ctmcluded  by  the  statements  In  ttie  apfdicatlw,  but  In 
April  of  tbe  n«t  year  tbe  Leg^slatare  yery  promptly  declared  (<Aapter  812,  p. 
222,  Laws  1897)  that  the  Infirmity  whldt  ^onld  deprive  tbe  api^lcant  of  bis 
right  to  a  certificate,  provided  he  furnishes  a  satisfactory  b<»id  and  Is  in 
readiness  to  pay  the  required  tax,  must  appear  on  the  face  of  his  applica- 
tion, but  it  la  strenuously  urged  that  this  does  appear  vpoa  tbe  face  of  the 
petition  here  under  consideration,  and  my  attention  Is  directed  to  that  pta- 
tlon  of  the  aK^lcatlon  reading  as  follows: 

"(1!Q  Bare  the  required  consents  permltHng  tiaffldcing  in  llqnon  on  sodk 
premises  bem  obtained  and  flled  heretofore?  Tes. 

"(1(J)  For  what  term  were  such  required  consents,  heretofore  filed,  gtvaif 
Unlimited. 

"(17)  Upon  whose  application  statement,  and  when  were  audi  consents, 
heretofore  obtained,  filed?  William  Scanlon,  May,  1907." 

And  It  is  Insisted  that  these  questions  and  answers  served  to  open  the  door 
and  permit  the  treasurer  to  rater  upon  an  Inquiry  among  the  flies  in  his  of- 
fice. In  other  words,  that  the  apidlcant,  by  declaring  that  William  Scanlon 
had  previously  secured  and  fllsd  tbe  necessary  consents^  made  sucb  consents 
a  part  of  his  application  and  therefore  subject  to  tbe  treasurer's  consideration 
In  connection  with  the  written  statemrat  filed  by  the  rdator.  To  this  view 
I  cannot  yield  my  assoit  The  statements  stand  by  themstives^  and  require 
no  reference  to  other  papers  to  establish  their  completeness.  They  are  asser- 
tions of  what  the  relator  claimed  to  be  existing  facts,  and  the  treasurer  Is 
not  at  liberty  to  challenge  tbe  truthfulness  of  any  one  of  them.  He  must 
take  these  statements  as  he  finds  them  upon  the  face  of  the  application  pre- 
sented to  blm  to  be  true,  and,  so  taking  them,  determine  wliether  they  are 
correct  In  fonn,  and  show  that  the  ai>pllcant  Is  not  prohibited  from  trafficking 

•For  otbw  ctam  am  iam«  tavio  ft  1  vmaaB  ta  Dm.  ft  Am.  Digs.  UOT  to  Sate,  *  Rap'r  XnOms 
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In  Uauv;  fbr  It  mxut  be  bone  In  mlod  that  ttie  treamim'B  functions  with  re- 
tifftct  to  the  teBBance  ot  Uaoor  tax  cerUflcates  are  imrely  mlnlstwlal,  and.  In 
readking  his  detwmlnatlon.  fee  la  leatrlcted  to  what  the  paper  before  blm  die- 
cloaes.  Bom  v.  Helper,  48  Mlsa  Bep.  177,  Ott  N.  T.  Supp.  671.  To  bold  other- 
wise would  be  adding  to  the  powers  expressly  granted  him  by  the  statute. 

If  the  applicant  has  made  false  statements,  be  has  done  so  at  his  peril,  and 
must  stand  the  conseqaeoces  of  bis  acts.  He  may  hare  misstated  some  ma- 
terial fact;  but,  If  that  be  so,  it  should  be  determined  In  some  fwium  where 
he  can  be  heard  In  his  own  defoise,  and  have  his  day  In  court 

The  other  qnestitnui  do  not  appeal  to  me  as  of  soffldent  wd^t  to  warrant 
dlscnaalMi,  and  it  follows  tbat  tSxe  relief  son^t  by  the  relator  In  this  proceeds 
ing  must  be  granted,  with  costs. 


Argrued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Charles  D.  Newton,  for  relator. 

Walter  H.  Knapp  and  Prank  K.  Cook,  opposed. 


PER  CURIAM.  Order  affirmed,  with  costs,  on  the  opinion  of 
CARTER,  J. 


liDEZTB  a  1*>— Unrs  on  PnsoNiXTT— BrrnnoxunT— STiDBSoa. 

In  the  absence  ot  erldeuce  that  a  persmi  receiving  from  the  owner  a 
piano  for  repairs  had  anthority  to  deliver  the  same  to  a  lliird  perwrn,  the 
latter  faas  no  right  to  oifoice  a  lloi  against  the  owner. 
[Ed.  Not&— For  Other  cases,  see  Uena,  Dec.  Dig.  i  1.*] 

Action  by  Margaret  Ludwick  against  the  Davenport-Treaty  Piano 
Company.  From  a  judgment  of  the  municipal  court  in  favor  of  de- 
fendant, plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Areued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Abraham  Oberstein,  for  appellant 
David  J.  Wagner,  for  respondent 

PER  CURIAM.  There  is  no  direct  evidence  nor  any  testimony 
from  which  a  legitimate  inference  can  be  drawn  that  Cassidy,  to  whom 
the  plaintiff  had  delivered  her  piano  for  repairs  and  which  is  the  sub- 
ject of  this  action,  had  any  authority  to  deliver  the  same  to  the  de- 
fendant, without  which  evidence  it  would  have  no  right  to  enforce  a 
lien  against  the  plaintiff.  Gluckman  t.  Kleiman,  3  Misc.  Rep.  97,  22 
N.  Y.  Supp.  549. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 

•VOr  oUmt  oum  MS  Mm*  topic  ft  1  inniBSS  In  Dm.  *  Am.  Dlgi.  ISO?  to  dato,  *  Rap'r  Indixw 
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Appial  aud  Eibbob  (|  1003*) — Review— Vebdiots  Aqainbi  Evzdkiccc 

Where,  In  an  action  by  a  broker  to  recover  commlsBlona,  the  testimo- 
ny of  the  parties  conflicts  as  to  plaintiff  being  the  procuring  cause  of  the 
sale,  and  the  unlrapeached  testimony  of  the  par<^aBer  shows  that  the 
plalntUf  first  mentioned  the  house  to  her,  showed  It  to  her  and  Induced 
her  to  buy  it,  Judgment  In  favor  of  defendant  to  agaliut  the  prepondo^ 
ance  of  the  evidence. 

[Ed.  Note.— For  6tber  cases,  see  Aweal  and  Error,  Ceat.  Dig.  I  388S; 
Dec.  Dig.  I  1003.*] 

Appeal  frcnn  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Jacques  PoUatschek  against  Edward  W.  Lamer.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Reversed, 


Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and 
SEABURY,  JJ. 


Eldc  John  Ludvigh  (James  A.  Light,  of  counsel),  for  appellant 
Henry  A.  Brann,  for  respondent. 

PER  CURIAM.  While  the  testimony  of  the  parties  conflicted  here- 
in as  to  the  plaintiff  being  the  procuring  cause  of  the  sale  of  defend- 
ant's house  at  No.  27  Momingside  avenue,  this  city,  the  testimony 
of  the  disinterested  purchaser,  unimpeached,  that  the  plaintiff  first 
mentioned  the  house  to  her,  showed  it,  and  induced  her  to  buy  it, 
quite  turned  the  balance  in  favor  of  the  plaintiff,  and  the  judgment 
in  this  action  to  recover  commissions  rendered  in  favor  of  the  defend- 
ant was  so  against  the  preponderance  of  evidence  that  the  cause  should 
be  retried. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


Masteb  and  Sebvant  (I  116*) — Injtjbt  to  SKavANTv-DuTT  OP  Mabtek. 

A  servant  cannot  recover  for  Injuries  caused  by  the  breaking  of  a  plank 
npou  which  he  was  standing  while  performing  his  duties,  where  no  duty 
of  the  master  to  fnruiab  a  idatform  is  shown,  and  its  initial  oUlgatiai 
having  been  performed  by  fumlshlni!  a  sufficient  quantity  of  plank  from 
which  proper  selection  might  have  bom  made  by  plaintiff. 

[Ed.  Note. — Vor  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  207 ; 
Dec.  Dig.  I  116.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Thomas  Wynne  against  the  Continental  Asphalt  Paving 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

•For  oth«r  OMM  Ms  sua*  bvtc  *  I  tnjutmR  In  Dae.  ft  An.  IMgB.  U07  to  data,  A  Rap'r  lainm 
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Ai^ed  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ, 

James  B.  Henney,  for  appellant. 
X/)uis  A.  Valente,  for  respondent 

MacLEAN,  J.  The  plaintiff  recovered  below  in  a  common-law 
action  for  injuries  sustained  while  in  the  employ  of  the  defendant 
from  being  precipitated  into  a  trench  by  the  breaking  of  a  plank  up- 
on which  he  was  standing  and  lowering  molten  lead  to  caulkers  be- 
low. Picking  up  the  first  plank  that  he  thought  would  suit  his  pur- 
pose— a  plank  in  which  "you  couldn't  see  the  grain ;  it  was  all  mud," 
as  plaintiff  testified,  which  he  made  no  attempt  to  brush  oflr — although 
according  to  the  testimony  of  the  superintendent  of  construction  there 
was  any  amount  of  plank  around  there,  from  2,000  to  3,000  feet  of 
lumber  all  the  time,  the  plaintiff  placed  it  across  the  trench,  "jumped 
on  it  to  see  if  it  was  sound/'  and  began  to  use  it  for  the  purpose  of 
a  temporary  or  make-shift  platform.  Aside  from  any  question  of 
negligence  on  his  own  part,  the  plaintiff,  in  order  to  recover,  must 
predicate  his  cause  upon  the  failure  of  his  master  to  perform  a  duty 
by  law  imposed.  No  duty  on  the  part  of  the  master  to  furnish  a 
platform  herein  appears.  All  duty  thereto  appearing  to  be  to  furnish 
reasonably  safe  and  suitable  appliances  for  the  prosecution  of  the 
work.  The  initial  obligation  the  master  is  shown  to  have  performed 
in  .that  it  furnished  sufficient  quantity  of  plank  fr<Kn  which  a  proper 
selection  might  have  been  made.  Had  a  (XHWorker  sdected  an  im- 
proper plank,  the  plaintiff  might  not  have  held  the  defendant  liable 
(Vogel  V.  American  Bridge  Co.,  180  N.  Y.  375,  73  N.  E.  1,  70  L. 
R.  A.  736),  and  no  more  where  he  himself  makes  the  selection.  The 
judgment  should  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed  and  new  trial  ordered,  with  cosb  to  the  appel- 
lant to  abide  the  event.  All  concur.  -       .  , 


(60  Misc.  Bep.  139.) 

PBOPLO  ex  rd.  OUDNS  PALLS  TRUST  GO.  t.  REOUX,  Oounty  Treanirer. 
(Supreme  Oourt,  Special  Term,  Fulton  County.   July,  IdOS.) 

1.  DEF08ITAKIB8  (f  6*) — DeBIONATIOH. 

A  resolution  of  county  supervisors  limiting  the  deslgnatiqn  of  depos- 
itaries of  money  received  by  the  county  treasurer  to  banks  and  trust 
companies  does  not  affect  Laws  1877,  p.  492,  c.  436,  making  it  the  duty 
of  the  county  treasure  within  20  days  after  entering  on  his  duties  to 
designate  depositaries  by  an  Instrument  In  writing. 

[Ed.  Note. — ^For  othar  caM%  see  Depoaltarlfls,  Ont  Dig.  I  39;  Oeq. 
Dig.  I  6.*] 

2l  Dipositabixs  (i  6*)— Designation  bt  Tbxabubx^. 

Where  a  coun^  treasurer  Is  required  under  Laws  1877,  p.  492.  c.  436, 
to  designate  depositaries  fw  public  moneys  received,  the  county  sup^r^ 
TlBoni  liave  no  iwwer  to  direct  lilm  as  to  the  maimer  of  amSi  designation, 
nor  to  limit  the  dspotitarles  to  banks  and  tmst  conuHuiles, 

[Ed.  Note.— For  other  casea^  see  DepoMtarles,  Cent  Dig.  |  20;  Dec. 
Dig,  i  a.*]  

'For  otbOT  OMM  aee  ume  topic  *  |  mnun  la  Dm.  |e  An.  Plga.  Uff7  to  dat^  A  Hqi'r  lodexet 
112  N.r.8.--6S 
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&  DsposiTAHEfl  (I  6*)— Designation  bt  Supbbvjsobs. 

Where  county  Bupervisors  are  authorized  to  designate  banks  for  de- 
posit of  county  funds,  sudi  direction  must  be  by  l^lslation  published  In 
accordance  with  the  statute. 

[Ed.  Not& — Fm  other  caees,  see  Depositaries,  Oent  Dig.  I  20;  Dec 
Dig.  I 

Application  by  the  people,  on  the  relation  of  the  Glens  Falls  Trust 
Company,  for  writ  of  mandamus  to  the  county  treasurer  of  War- 
ren county.    Application  denied. 

Jenkins,  Kellogg  &  Barker  (F.  A.  Rowe,  of  counsel),  for  reUtor. 
Loyal  L.  Davis  (James  H.  Bain,  of  counsel),  for  respondent 

SPENCER,  J.  This  is  an  application  for  a  writ  of  mandamus. 
The  undisputed  facts  are  as  follows :  At  the  general  election  Novem- 
ber 6,  1906,  the  respondent,  Reoux,  was  elected  treasurer  of  Warren 
county  for  the  full  term  of  three  years.  He  entered  upon  the  duties 
of  the  office  January  1,  1907.  Within  20  days  thereafter  he,  pursu- 
ant to  section  143  of  the  county  law  (Laws  1892,  p.  1776.  c.  686). 
designated  Emerson  &  Co.,  private  bankers  of  Warrensburg  in  said 
county,  as  depositary  for  all  moneys  received  by  him  as  treasurer. 
The  designation  was  in  writing,  regular  in  form,  and  duly  filed.  He 
has  deposited  the  public  funds  with  such  depositary. 

On  March  3,  1908,  the  board  of  supervisors  of  the  county  adopC- 
a  resolution  in  the  following  terms : 

'*Be0olved  that  the  treamirer  of  Warren  cotm^  be.  and  he  hereto  li,  di- 
rected to  ask  the  sereral  banks  and  trust  companies,  ^tnated  in  the  county 
of  Warr^  to  submit  sealed  bids  to  be  opened  April  1,  1908,  as  to  the  rate 
of  interest  they  will  pay  to  the  counly  on  daily  balances.   And  be  it  farther 

"Resolved  tliat  the  said  county  treasurer  be,  and  he  hereby  Is,  directed  to 
deposit  the  county  funds  in  the  bank  or  trust  company  offering  the  hi^best 
rate  of  Interest" 

In  compliance  with  the  foregoing  resolutions,  the  county  treasurer 
made  the  requests  as  directed,  and  received  from  the  banks  and  trust 
companies  in  the  county  sealed  proposals  of  which  the  relator  was 
the  highest  bidder.  Thereupon  the  relator  made  demand  upon  the 
treasurer  that  he  deposit  the  county  funds  with  the  relator,  which 
was  refused.  This  application  to  the  court  was  then  made  for  a  writ 
of  mandamus  commanding  the  treasurer  to  obey  said  directions  of 
the  board  of  supervisors. 

I  think  we  may  overrule  the  preliminary  objection  made  by  the  re- 
spondent to  the  effect  that  the  relator  has  no  standing  in  court,  and 
that  the  application,  if  made  by  any  one,  should  have  been  made  by 
the  board  of  supervisors  whose  mandate  has  been  disobeyed,  on  the 
ground  that,  if  such  mandate  is  valid,  the  relator  has  such  an  interest 
in  the  matter  that  the  court  should  intercede  in  its  behalf. 

The  sole  question  involved  in  this  controversy  is  whether  the  board 
of  supervisors  had  authority  to  adopt  the  resolution.  Boards  of  su- 
pervisors have  only  such  powers  of  local  legislation  and  administra- 
tion as  the  legislature  may  from  time  to  time  confer.  C^st.  art. 
3,  §  27.   A  careful  examination  of  all  the  statutes  conferring  such 

•For  othtr  cum  sm  wtjaa  topic  ft  |  unnamm  la  Dee.  *  Am.  IHci.  1901  to  dat*,  *  It«p*r  ladetM 
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authority  does  not  disclose  any  reference  to  this  subject,  except  that 
which  is  found  in  section  143  of  the  county  law.  As  this  was  taken 
from,  or  is  a  revision  of,  a  former  statute  (Laws  1877»  p.  492,  c  436), 
it  will  be  well  to  consider  them  together.  After  the  adoption  of  the 
law  of  1877,  many,  if  not  most,  of  the  counties  of  the  state  were  by 
special  acts  excepted  fn»n  its  operations,  so  that,  when  the  statutory 
revisicm  commission  in  1889  began  the  revision  of  the  laws,  they  found 
that  the  general  law  applied  to  only  a  few  counties.  This  indicated 
that  the  subject-matter  was  something  which  many  counties  desired 
to  regulate  for  then»selves.  So  far  as  I  can  find,  there  is  no  reliable 
information  as  to  what  methods  were  employed  by  cotmties  which 
were  exempted. 
The  law  of  1877  reads  as  follows: 

"Section  1.  It  shall  be  tbe  duty  of  the  comity  treasurer,  hereafter  elected 
or  aK>oInted,  of  each  county  In  this  state,  except  tiie  city  and  county  of  New 
York,  wlthtn  twenly  days  aft«r  he  shall  have  entered  vpoa  the  duties  of  his 
office,  to  designate  by  Instrument  iu  writing,"  etc. 

The  learned  commissioners,  when  they  came  to  revise  this  part  of 
the  section  and  make  it  a  part  of  the  county  law,  wrote  as  follows: 

"Section  148.  Each  county  treasnm  shall,  within  twenty  d^  after  he 
shall  have  entored  nptm  the  duties  of  his  office,  except  In  counties  whose 
boards  of  supenisors  shall  otherwise  direct,  designate  by  written  instrument,'* 
etc 

This  shows  a  clear  intention  to  exempt  certain  counties  from  the 
operation  of  the  statute.  It  provides  that  all  counties  whose  boards 
of  supervisors  direct  oth^wise  shall  be  excepted.  The  fact  ^t  many 
of  the  counties  had  been  excepted  frwn  the  former  statute  affords 
reasons  for  this  provision.  The  word  "shall,"  as  employed,  indicates 
any  county  whose  supervisors  had  made  at  that  time,  or  should  there- 
after make,  directions  in  regard  to  the  subject.  If  we  are,  therefore, 
to  follow  the  language  of  the  statute,  we  must  conclude  that,  if  the 
directions  made  by  the  board  of  supervisors  of  Warren  county  were 
those  contemplated  by  the  statute,  such  statute  has  no  longer  any  ap- 
plication to  diat  a>unty.  But  the  resolutions  do  not  in  terms  or  oth- 
erwise direct  th&t  the  designation  of  depositaries  in  the  county  shall 
be  otherwise  than  under  the  provisions  of  the  statute.  They  contem- 
plate the  continued  operation  of  the  statute,  but  assume  to  direct  the 
county  treasurer  how  and  in  what  manner  he  shall  make  designations 
thereunder.  We  must,  therefore,  conclude  that  there  has  been  no 
withdrawal  or  exemption  of  that  county  from  the  operation  of  the 
statute  and  that  the  resolutions  make  no  attempt  so  to  do.  On  the 
contrary,  the  resolutions  attempt  to  direct  the  treasurer  as  to  the  way 
and  manner  he  shall  perform  his  duties  under  the  statute  and  to  lim- 
it the  designation  of  depositaries  to  banks  and  trust  companies.  I 
do  not  think  the  statute  authorizes  any  such  exercise  of  power.  The 
statute  includes  bankers  in  the  list  of  those  who  may  be  designated. 
The  resolutions  limit  the  list  to  banks  and  trust  companies.  By  sec- 
tion 145  of  the  county  law,  the  county  treasurer  is  not  released  from 
liability  to  the  county  for  moneys  deposited,  but  the  default  of  the 
depositary  is  deemed  the  default  of  the  treasurer.   If  the  ccmtentioa 
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prevail  that  the  treasurer  submit  to  the  directions  of  the  board  of  su- 
pervisors in  the  selection  of  a  depositary,  then  the  treasurer  is  respon- 
sible for  the  default  of  one  he  did  not  select.  It  cannot  be  supposed 
that  the  law  contemplated  any  such  result. 

Again,  under  the  statute,  the  treasurer  may  act  only  durit^  the  first 
20  days  of  his  official  term.  Respondent  acted  within  that  period,  and 
the  time  had  expired.  Was  it  the  intention  of  the  statute  that  the 
board  could  thereafter  revoke  the  designation,  and  require  him  to  make 
new  designations  as  often  as  it  chose  to  direct?  The  power  to  di- 
rect implies  master  and  servant,  one  who  may  dictate  to  another  with- 
out let  or  hindrance.  I  can  hardly  think  that  such  a  result  was  in- 
tended. If  the  board  of  supervisors  of  the  county  is  authorized  to 
take  jurisdiction  of  the  designation  of  banks  for  deposit  of  county 
funds,  it  must  be  because  this  power  is  deemed  to  be  conferred  on 
them  under  their  authority  to  legislate.  But  such  legislation  must  be 
enacted  and  puUished  in  accordance  with  the  statute  regulating  such 
legislation.  According  to  the  report  of  the  Board  of  Statutory  Con- 
solidation made  during  the  present  year,  the  act  conferring  such  au- 
thority (Laws  1875,  p.  566,  c.  482)  has  been  repealed.  It  is  doubt- 
ful if  any  such  authority  still  remains.  But  no  one,  I  think,  will  con- 
tend that  the  resolutions  in  question  were  adopted  as  required  by  the 
law  regulating  such  legislation. 

I  have,  therefore,  reached  the  conclusion  that  the  resolutions  adopt- 
ed 1^  the  board  of  supervisors  are  unauthorized  and  not  binding  up- 
on the  county  treasurer,  and  that  the  application  for  a  writ  of  man- 
damus must  be  denied,  with  $50  costs  and  disbursements. 

Ordered  accordingly. 


(8iipE«iiie  Court,  Special  Term.  New  Tork  County.   October  2,  1908.) 

1.  Appeu.  ahd  Ebbob  a  624*)— TniB  fob  Fujno  Bioobd— BrrEKBiow— 
Gbounds. 

Defendant  waa  not  entitled  to  20  days'  extension  to  file  the  record  on 
appeal  from  an  order  orerrutlng  his  demurrer  to  the  complaint  becaase 
ft  previous  a^eal  from  an  order  denying  his  motion  to  dismiss  the  com- 
plaint for  ftiiliire  to  give  aecnri^  tor  corts  wbb  pending,  and  be  bdlered 
tiiat  the  latter  origc  would  be  levened  and  tfiat  It  woold  be  then  imiiec> 
essary  to  print  Uie  recMd  <hi  appeal  from  ttie  order  ovwrollng  the  de- 


[Ed.  Note.— For  other  cases,  see  Ai^l  and  Enw,  Ceaat  Dig.  i  2738; 
Dec  Dig.  I  624.*] 

2.  Appeal  ahd  Ebbob  (f  624*) — ^Tiue  pob  Fnjne  Rboobd— Exmrsioii— 
Gbounds. 

Nor  was  It  ground  for  bxu±.  exten^on  that,  If  d^endant  mored  to  open 
bis  default  and  for  leave  to  answer  pending  hit  a^eal  from  the  order 
overruling  his  demurrer,  he  would  be  exercising  the  inconsistent  rights 
of  applying  for  relief  imder  the  order  overmltng  the  demurrer  and  at 
the  same  time  appealing  from  the  order  as  erroneous,  or  that  If  he  did 
□ot  move  to  open  the  default  he  would  thereafter  be  charged  with  la<4iee. 

[EA.  Note. — For  other  cases,  see  Appeal  and  Knor,  Cent  Dig.  |  2T38; 
Dec.  Dig.  i  624.*J 
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Action  by  Stephen  A.  McMahon  against  Saul  S.  Myers  and  others. 
Motion  by  defendant  Joseph  E.  Simon  for  an  extension  of  time  with- 
in which  to  file  the  record  on  appeal.   Motion  denied. 

Order  affirmed  112  N.  Y.  Supp.  1136. 

Charles  Hoffmann,  for  the  motion. 

Alescander  Thain  (Otto  G.  Foelker,  of  counsel),  oi^x>sed. 

GIEGERICH,  J.  The  defendant  Simon  asks  for  an  order  extending 
his  time  20  days  to  file  the  record  on  an  appeal  which  he  has' taken 
from  an  order  overruling  his  demurrer  to  the  complaint.  He  asks  for 
such  extension  upon  the  ground  that  there  is  a  previous  appeal  now 
pending  which  he  took  from  an  order  denying  his  motion  to  dismiss  the 
complaint  on  the  ground  that  the  plaintiff  had  not  given  security  for 
costs  as  required  by  the  provisions  of  the  order  of  the  court.  One 
reason  assigned  why  such  an  extension  should  be  granted  is  the  be- 
lief of  the  moving  party  that  tiie  order  refusing  to  dismiss  the  com- 
plaint will  be  reversed,  and  that  it  will  consequently  be  unnecessary  for 
him  to  print  the  record  on  appeal  from  the  order  overruling  his  de- 
murrer. Another  reason  is  that,  if  he  moves  to  open  his  default  and 
for  leave  to  answer  the  complaint  pending  his  appeal  from  the  order 
overruling  his  demurrer  he  will  place  himself  in  the  position  of  at- 
tempting to  exercise  the  inconsistent  rights  of  applying  (or  relief  under 
the  order  overruling  the  demurrer,  and  at  the  same  time  appealing 
from  the  order  as  erroneous,  or,  on  the  other  hand,  if  he  does  not 
move  to  open  his  default  he  will  hereafter  be  charged  with  laches,  and 
claims  that  in  order  to  fully  protect  his  rights  it  is  necessary  to  await 
the  determination  of  the  appeal  from  the  order  denying  his  motion 
to  dismiss  the  complaint,  and  then,  if  the  order  is  affirmed,  to  make 
an  order  staying  all  proceedings  under  the  order  overruling  the  de- 
murrer pending  the  appeal  therefrom, 

I  cannot  agree  with  the  theory  thus  set  forth.  No  sufficient  reason 
is  shown  why  the  appeal  from  the  order  overruling  the  demurrer 
should  not  proceed  at  once.  So  far  as  concerns  the  question  of  laches, 
the  position  of  the  defendant  Simon  will  be  no  worse  if  he  prosecutes 
his  appeal  from  the  order  overruling  the  demurrer  with  diligence  than 
it  would  be  if  he  procures  delay.  There  doubtless  are  cases  where 
parties  litigant  are  placed  in  such  positions  that  they  should  not  be 
required  to  makb  an  election  of  a  vital  character  until  an  appeal  has 
been  had,  and  such  was  the  situation  in  Cullen  v.  Uptegrove,  101  App. 
Div.  147,  91  N.  Y.  Supp.  611,  relied  upon  in  support  of  this  motion,  in 
which  case  a  verdict  in  favor  of  the  plaintiff  for  $6,000  in  an  action 
for  personal  injuries  was  ordered  to  be  set  aside  unlessi  within  20  days 
after  service  of  a  copy  of  the  order  setting  it  aside  the  plaintiff  should 
stipulate  to  reduce  the  verdict  to  $1,500.  Both  sides  appealed  from 
the  order,  and  the  court  held  that  it  was  a  proper  exercise  of  discre- 
tion to  stay  all  proceedings  under  the  order  reducing  the  verdict,  ex- 
cept to  appeal  therefrom,  and  to  direct  that  the  time  within  which  the 
plaintiff  might  stipulate  to  reduce  the  verdict  be  extended  until  20  days 
after  the  determination  of  the  appeals  from  the  order  reducing  the 
verdict.  The  difference  between  that  case  and  the  present  one  is 
manifest  without  argument 
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The  motion  for  an  extension  of  20  days  should  therefore  be  denied, 
with  $10  costs  to  abide  the  event ;  but  some  slight  extension  of  time 
may  be  provided  tn  the  order  to  be  entered  hereon,  to  enable  the  de- 
fendant Simon  to  file  his  record  on  appeal.  Settle  order  on  notice. 


(Buitawe  Oonrt,  Special  Term,  New  York  Oomiij.   Morember  16^  IfiOS.) 

ATTACHHJCIVT    (I  217*) — PBOCqEEDINGS^UPPLEUEKTAI.  AmDATITS— LEATK  TO 
FiLK  NUNO  PBO  TUKO— POWEE  OF  OOUBT. 

Code  ClT.  Proa  |  683,  provides  that  defendant  In  attachment  may  more 
to  vacate  the  warrant,  either  ezcloBlvely  upon  the  papers  upon  wbldi  It 
waa  granted  or  np<m  affldoTlts^  In  wbldi  case  the  apidicatloa  may  be  op- 
posed by  new  proof  by  plaintiff  by  affidavit  tending  to  sustain  ony  groond 
for  attachment  recited  in  the  warrant,  and  no  other.  Held  Uiat,  where 
defendant  presents  no  affidavits  In  attacking  the  attachmrat,  plaintiff  may 
be  allowed  to  supply  defects  in  the  original  moving  papws  which  relote 
merely  to  the  substance  of  the  claim,  bat  he  cannot  remedy  Jnrlsdlctlcm- 
al  defects  by  amendment. 

[Ed.  Note. — ror  other  cases,  see  Attachment,  Cent  Dig.  |  893:  Dec. 
Dig.  i  247.*] 

Action  by  Albert  Russell  Brandley  agfainst  the  American  Butter 
Company.  Motion  by  defendant  to  vacate  a  warrant  of  attachment, 
and  cross-motion  by  plaintiff  to  file  a  supplemental  affidavit  nunc  pro 
tunc  and  to  amend  the  recitals  in  the  warrant  of  attachment  nunc  pro 
tunc.    Motion  to  amend  denied.   Motion  to  vacate  granted. 

Nathan  Ottinger  (Benjamin  N.  Cardoza,  of  counsd),  for  plaintiff. 
John  P.  Everitt,  for  defendant 

GIEGERICH,  J.  These  are  cross-motions,  one  by  the  defendant 
upon  the  papers  upon  which  it  was  granted  to  vacate  a  warrant  of  at- 
tachment obtained  by  the  plaintiff,  and  the  other  made  by  the  plaintiff 
for  leave  to  file  nunc  pro  tunc  as  of  the  date  of  the  original  affidavit 
upon  which  the  attachment  was  based  a  supplemental  or  amended  affi- 
davit and  to  amend  nunc  pro  tunc  the  recitals  contained  in  the  war- 
rant. The  first  question  necessary  to  be  passed  upon  is  whether  the 
court  has  any  power  to  allow  such  supplemental  or  amended  affidavit 
to  be  filed  ntmc  pro  tunc. 

Section  683  of  the  Code  of  Civil  Procedure  provides  that  the  de- 
fendant may  move  to  vacate  the  warrant  either  exclusively  upon  the  pa- 
pers upon  which  it  was  granted  or  upon  affidavits  submitted  on  his  own 
part,  in  which  latter  case  the  application  may  be  opposed  by  new  proof 
by  affidavit  on  the  part  of  the  plaintiff  tending  to  sustain  any  ground 
for  the  attachment  recited  in  the  warrant  and  no  other.  From  this  sec- 
tiCHi  it  is  apparent  that,  where  the  defendant  assails  the  attachment 
upon  proofs  advanced  by  himself,  the  plaintiff  is  entitled  as  a  matter 
of  right  to  supply  further  evidence  on  his  part.  The  question  present- 
ed is  whether,  in  a  case  where  the  defendant  refrains  from  putting  in 
affidavits  in  making  an  attack  upon  the  attachment,  there  is  any  power 
in  tiie  court  to  allow  the  {^aintiff  the  privilege  of  supporting  the  at- 

•For  eUter  cum  am  same  tople  *  i  hdmbu  In  Deo.  ft  Am.  Dlsi.  U07  to  datei,  A  Rep'r  Jatmm 
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tachment  by  putting  in  new  matter.  The  defendant,  on  the  one  hand, 
claims  that,  unless  the  motion  to  vacate  is  based  on  affidavits,  there  is 
not  onl^  no  rig^t  as  a  matter  6{  course  to  a  plaintiff  to  supply  any 
defects  in  the  original  movii^  papers,  but  that  there  is  not  even  any 
power  m  the  court  to  grant  permission  to  do  so,  and  that  the  attach- 
ment must  of  necessity  in  such  a  case  stand  or  fall  upon  the  original 
papers  upon  which  it  was  based.  The  plaintiff,  on  the  other  hand,  in- 
sists that  by  virtue  of  its  inherent  authority,  as  well  as  by  the  express 
provisions  of  the  Code  relating  to  amendments,  the  court  has  power 
in  its  discretion  to  allow  a  plaintiff  in  a  proper  case  to  supply  defects. 

In  support  of  his  theory  the  plaintiff  relies  chiefly  upon  Sulzbacher 
V.  Cawthra,  14  Misc.  Rep.  644,  35  N.  Y.  Supp.  1118,  being  a  decisiwi 
of  the  General  Term  of  the  late  Court  of  Common  Pleas,  which  has 
added  authority  by  reason  of  the  fact  that  it  was  affirmed  by  the  Court 
of  Appeals  (148  N.  Y.  765,  43  N.  E.  990)  upon  the  opinion  below.  It 
will  be  found  upon  an  examination  of  this  case,  however,  that,  while 
broad  language  is  used  in  the  opinion  which  might  seem  to  lend  some 
support  to  the  claim  of  the  plaintiff,  the  fact  was  that  the  attachment 
in  that  case  was  warranted  and  proper  upon  the  original  papers  to  the 
extent  of  $716.37,  and  that  it  was  only  as  to  the  excess  above  that 
amount,  the  entire  amount  of  the  attachment  being  $15,017.05,  that  the 
original  affidavit  was  insufficient.   So,  too,  in  Kmg  v.  King,  68  App. 
Div.  189,  74  N.  Y.  Supp.  119,  another  case  relied  upon  by  the  plaintiff, 
it  will  be  found,  notwithstanding  the  language  used,  that  the  real 
point  in  controversy  was  not  the  power  of  the  court  to  allow  the 
supplying  nunc  pto  tunc  of  omissions  in  the  affidavit,  but  to  supply, 
the  omission  of  the  warrant  to  state  the  ground  upon  which  it  was 
granted. 

Furthermore,  it  is  necessary  to  recog^nize  the  distinction  between 
what  may  properly  be  termed  a  Jurisdictional  defect  or  omission  in 
the  affidavit  and  a  defect  of  the  kind  existing  in  Sulzbacher  v.  Caw- 
thra, supra,  which  defect  related  only  to  the  amount  the  plaintiff  was 
entided  to  recover  from  the  defendant,  but  did  not  in  any  way  touch 
the  jurisdiction  of  the  court  to  entertain  the  action.    In  the  instance 
before  us,  however,  the  defendant  is  a  foreign  corporation,  and  the 
jurisdiction  of  our  courts  to  entertain  the  action  must  rest  upon  the 
fact  that  the  contract  was  made  within  the  state,  because  none  of  the 
other  jurisdictional  facts  required  by  section  1780  of  the  Code  of 
Civil  Procedure  is  shown.   The  language  of  the  court  m  Jacobs  v. 
Hogan,  86  N.  Y.  244,  245,  is  pertinent  It  was  there  said: 

"The  affidavit  wholly  omitted  to  show  that  the  plaintiff  had  any  cause  of 
action  against  the  defendants  upon  which  an  attB<^nient  could  l>e  founded 
or  to  spedfy  the  grounds  of  his  <dalm.  Tbem  were  fatal  jurisdictional  de- 
fects, which  entitled  the  appellants  to  have  It  set  aside.  *  *  *  We  think 
that  the  defects  In  the  affidavit  were  more  than  trr^^arltles,  and  that  they 
were  jarlsdlctlona]  defects,  which  deprived  the  justice  of  power  to  issue  the 
attachment,  and  that  the  case  stands  as  if  the  atta<duuent  had  been  issued 
without  any  affidavit" 

My  conclusion  is  that  where  the  defect  sought  to  be  supplied  relates 
:o  the  substance  of  the  claim,  as  distinguished  from  the  jurisdiction  of 
:he  court,  then  the  defect  can  in  a  proper  case  be  supplied  under  the 
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author!^  of  Sulzbacher  v.  Cawthra,  supra,  but  where  it  Is  jurisdiction- 
al in  its  character  the  proceeding  is  incurably  defective  and  b^ond  the 
reach  of  any  amendment.  An  examination  of  the  original  papers  in 
their  unamended  form  satisfies  me  that  the  motion  to  vacate  should  be 
*  granted. 

The  moti(»i  to  amend  is  denied,  and  the  motion  to  vacate  is  granted, 
with  $10  costs  of  each  motion. 


(Snprane  Court,  Special  Term,  Kings  County.   November  23,  1006.) 

1.  Attornet  and  Clieitt  ({  182*) — ^Attobnet's  Lun— Special  PBOCESDiMa. 

Under  Code  CIt.  Proc.  |  66,  providing  liiat  from  the  commencement  of 
a  special  proceeding  the  attorney  appearing  for  a  party  baa  a  lien  on  liia 
(dlenf  8  canae  ot  action  wbldi  attadiea  to  the  report  or  final  ord»'  tn  lifs 
dlent^a  fiiTor.  and  tlie  proceeds  there<tf,  an  attorney  retained  In  proceed- 
ings to  open  a  street  described  in  the  retainer  as  "In  re  Brooklyn  Atc- 
nne  between  Unden  and  Clarksmi  ATennes,"  which,  though  proposed,  was 
never  Instituted  as  a  special  proceeding,  was  not  mtltled  to  a  lien,  on  a 
subsequent  report  in  favor  of  his  client  In  proceedings  to  <V)en  Brooklyn 
avenue  from  Paerdegat  Basin  to  Clarkson  street 

[Bd.  Note^For  other  cases^  see  Attorney  and  Client,  Dec.  Dig.  |  182.*] 

2,  Attobnet  and  Client  d  174*) — ^Attobnet's  Lien— Apfeabar<s  bt  Attob- 

NET— Death  op  Client. 

Since  Code  Civ.  Proc.  I  86,  gives  a  statutory  Hen  on  proceeds  of  a  re- 
port only  to  an  attorney  who  appears  for  a  party,  an  attorney  for  a  di- 
mt  Interested  in  street  opening  proceedings  who  died  -prior  to  the  actual 
institntion  of  the  proceedings  In  which  a  report  in  favor  of  the  dlaifs 
executors  and  trustees  was  rendered  had  no  statutory  ll«i  thereon. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  OUent,  Cent  Dig.  I  876; 
Dec.  Dig.  I  174.*] 

8.  ATIOBnET  AHD  CUENT  (|  76*) — ^RSTAinKa— DUTH  OP  QUIOT— BmCT. 

"Wliere  an  attorney  retained  to  represent  a  landownn  In  certain  street 
opening  proceedings  tradered  his  services  to  hie  client's  executors  and 
trustees,  the  client  having  died  prior  to  the  actual  institution  of  the  pro- 
ceedings, the  executors  and  trustees  were  not  bound  to  accept  the  tender, 
but  might  pn^rly  employ  othw  counsel. 

(Bd.  Note. — For  other  cases,  see  Attorney  and  Clloit,  Out  Dlc>  S  127; 
Dec  Dig.  S  76.*! 

4.  Attobnet  and  Client  (§  70*>— Retainbb— Natube  or  Contbaot. 

While  an  attorney's  retainer  is  entire,  the  client  may  discharge  the  at- 
torney arbitrarily  and  without  cause,  subject  only  to  a  liability  for  the 
services  rendered  up  to  the  time  of  discharge. 

[EU.  Note. — For  other  cases,  see  Attorney  and  Client,  Oait  Dig.  |  122; 
Dec.  Dig.  I  7a«] 

6.  Attobnet  and  Client  (|  76*)— Death  or  CLiEmy-TEUUKATiOH  op  Bh- 

FLOTMENT. 

An  attorney's  retainer  ceases  ota  the  death  of  the  Client;  and  ha  can- 
not act  for  the  representatives  (tf  or  fbr  the  snocessors  In  Interest  (tf  the 
deceased  without  a  new  retainer. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  1 127; 
Deo.  Dig.  i  7«.*3 

Application  of  Clarence  H.  Robbins  and  others  as  trustees  under 
the  will  of  Aaron  S.  Robbins,  deceased,  for  the  determination  of  an 

*Fer  oUiu  omm  «m  muds  topic  *  f  hombeb  in  0«c.  *  Am.  Diss.  1W7  to  data,  ft  Bip'r  Indew 
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attorney's  lien  filed  by  Clarence  C.  Ferris  against  an  award  of  dam- 
ages made  to  the  executors  and  trustees  in  proceedings  to  acquire 
title  to  lands,  etc,  required  for  the  opening  of  Brooklyn  avenue  from 
Pacrdegat  Basin  to  Clarkson  street,  Twenty-Ninth  ward  of  the  bor- 
ough of  Brooklyn,  city  of  New  York.    Lien  disallowed. 

M.  E-  Finnigan,  for  the  motion. 

Lexow,  Mackellar  &  Wells  (George  M.  Mackellar,  of  cotmsel),  op- 
*  posed. 

STAPLETON,  J,  The  executors  of  and  trustees  under  the  will 
of  Aaron  S.  Robbins,  deceased,  institute  this  proceeding  to  have  de- 
termined a  lien  of  an  attorney  at  law  filed  by  Clarence  C.  Ferris  ^inst 
a  certain  award  made  to  the  executors  and  trustees  in  certain  pro- 
ceedings in  condemnation  instituted  the  city  of  New  York  under 
the  Greater  New  York  charter  to  acquire  title  to  die  Isuids,  tenements, 
and  hereditaments  required  for  the  purpose  of  opening  Brooklyn  av- 
enue from  Paerdegat  Basin  to  Clancson  street  in  the  Twenty-Ninth 
ward  of  the  borough  of  Brooklyn.  They  seek  a  judicial  determina- 
tion that  there  is  no  Hen  which  the  attorney  can  assert.  The  attor- 
ney does  not  question  the  appropriateness  of  the  proceeding,  evident- 
ly conceding  tiiat  the  power  to  determine  the  lien  (section  66,  Code 
Civ.  Proc)  involves  the  right  to  declare  whether  or  not  a  lien  exists. 

The  parties  are  in  sabstantial  accord  as  to  the  facts.  However, 
the  followii^  facts  chronologically  stated  are  established  to  my  satis- 
faction: 

November  17,  1899,  the  testator  of  the  petitioners  signed  and  de- 
livered to  the  attorney  a  retainer,  which  read  as  follows: 

"CSarence  C  Ferris,  Attorney  and  Gmuui^or  at  Law,  86  Wall  Street,  Mills 

Bnlldlzic,  JXem  Yotfc. 

"New  Tork,  November  17th,  189». 

**!,  Aaron  S.  Robbins,  114  Sixth  Avenue,  Brooklyn,  N.  Y.,  owner  of  the 
premlfleB  described  below,  anthcM^  CXarence  OL  Ferris,  Bkq.,  to  take  all  law- 
fnl  ivoceedlnga  to  obtain  oompenaatlon  for  the  lands,  baildlngs  and  rl^ts 
proposed  to  be  taken  for  the  opening  of  atreets,  avennee  and  public  places 
through  or  affecting  property  situate  in  the  borough  of  Brooklyn,  29th  Ward. 
In  re  N.  Y.  Are.  &  Brooklyn  Ave.  bet  Unden  ft  darkaon  Area,  also  inter- 
secting streets. 

"I  agree  to  i>ay  him  for  all  servlcee  ten  per  cent  of  the  amount  awarded 
for  damages.  No  other  compensation  whatever,  either  for  expert  witnesses' 
fees  or  for  any  other  dlaburBements,  is  to  t>e  paid  to  him. 

"Map.  Plot  Lot  Name.  A.  S.  Bobbins. 

**Addre88:   114  Sixth  Ave.  Brooklyn,  N.  Y." 

Subsequently,  and  during  the  lifetime  of  the  testator,  proceedings 
were  instituted  to  acquire  property  for  the  opening  of  New  York 
avenue,  an  award  was  made  to  the  owner,  and  10  per  centum  thereof 
paid  to  the  attorney  under  the  retainer. 

May  8,  1902,  the  local  board  of  public  improvement  of  the  Flat- 
bush  district  passed  a  resolution  to  open  Brooklyn  avenue.  That  res- 
olution was  approved  by  the  board  of  estimate  and  apportionment 
June  20,  1902.    Subsequently  annmissioners  of  estimate  and  ap- 
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portionnient  were  appointed  by  this  court  in  a  proceeding  which  was 
thereafter  discontinued. 

June  11,  1903,  a  resolution  was  passed  by  the  local  board  to  open 
Brooklyn  avenue,  which  resolution  was  amended  November  16,  1903. 
June  30,  1904,  the  local  board  rescinded  the  last-stated  resolutioa, 
and  passed  a  resolution  initiating' proceedings  to  open  Brooklyn  av- 
enue. 

The  testator  departed  this  life  July  3,  1904.  His  will  was  admit- 
ted to  probate  and  letters  testamentary  issued  to  petitioners  herein 
named  as  executors  therein  and  trustees  thereunder  on  July  12,  1904. 
The  local  board  resolution  of  June  30,  1904,  was  approved  by  the 
board  of  estimate  and  apportionment  on  February  3,  1905,  and  on 
that  day  the  board  of  estimate  and  apportionment  passed  a  resolution 
directing  the  corporati<»i  counsel  to  institute  proceedings  pursuant 
to  the  provisions  of  section  970,  Greater  New  York  Charter,  to  ac- 
quire title  to  the  land  in  Brooklyn  avenue  from  Paerdegat  Basin  to 
Clarkson  street,  in  the  Twenty-Ninth  ward  of  the  borough  of  Brook- 
lyn. June  3,  1905,  commissioners  of  estimate  and  assessment  were 
appointed  by  order  of  this  court  entered  in  the  office  of  the  clerk  of 
the  county  of  Kings  on  that  day.  The  attorney  appeared  before  these 
commissioners  on  December  11,  1905,  and  tendered  his  services  to 
the  executors  and  trustees.  They  declined  his  offer.  December  18, 
1905,  he  again  appeared  and  was  confronted  by  an  attorney  select- 
ed by  the  executors  and  trustees  who  appeared  and  claimed  the  right 
to  appear  for  them.  At  this  meeting  Mr.  Ferris  caused  his  agree- 
ment to  be  spread  upon  the  minutes,  and  demanded  the  right  to  ap- 
pear for  the  executors  and  trustees.  The  commissioners  denied  his 
right,  basing  their  denial  on  the  stated  ground  that  his  authority  and 
rights  under  his  retainer  were  determined  by  the  death  of  his  client, 
and  to  that  ruling  he  stated  he  excepted.  He  rendered  no  service  to 
the  executors  and  trustees  in  the  condemnation  proceeding.  July  25, 
1908,  the  report  of  the  said  axnmissioners  (in  which  they  awarded 
to  the  petitioners  herein,  the  executors,  and  trustees  the  sum  of  $9,- 
621.99  as  damages  for  taking  the  real  estate  designated  as  dam^ 
parcels  3,  4,  and  5,  in  said  proceeding  of  which  testator  died  seised) 
was  confirmed  by  this  court,  June  27,  1908,  the  attorney  filed  the 
following  notice  in  the  office  of  the  comptroller  of  the  city  of  New 
York: 


"la  the  Matter  of  Acquiring  Title  to  Brooklyn  Avenue  from  Paerdegat  Ba- 
sin to  Clarkson  Street,  in  the  Twenty-Ninth  Ward,  Borough  of  Brookijn. 
City  of  New  York. 

"To  Honorable  Herman  A.  Metz,  Comptroller  of  the  City  of  New  York. 

"Sir;  Please  take  notice  that  as  attorney  for  and  assignee  of  Aann  S. 
Bobbins,  I  have  a  lien  upon  all  moneys  payable  for  and  on  account  of  the 
awards  made  for  damage  parcels  numbers  2,  3,  4  and  5,  In  the  report  of  the 
commlsafonets  of  eatlmate  and  asaessment  in  the  above  entitled  matter  to 
liie  extent  of  10%  of  all  moneys  imyable  on  account  of  said  awards,  whidi 
as  stated  and  oonflrmed  In  the  report  of  said  commissionersi  amonnt  to  $0;- 
Q21.9D  besides  -Qm  Interest  dne  tberaon;  and  Out  said  pwcoitage  was  duly 
aaaigned  to  and  vested  In  me  by  the  aald  Aaron  8.  Bobbins  and  I  henby  ra- 
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^nlre  of  yon  that  no  parment  be  made  on  aooount  ot  mid  awards  nntU  my 
oaid  claim  tliereoa  shall  have  been  satlEdea  and  dladia^ed. 
"Dated  New  York,  June  27th,  1906. 

"Yours,  etc.,  CQarence  C.  Ferris, 

"Atty.  and  Cotmstior  at  Law,  86  WaU  Street,  New  York  aty. 
"Filed  June  27,  10:54  a.  m.,  1908." 

The  skill  and  industry  of  counsel  and  the  investigation  of  the  court 
have  failed  to  discover  an  authority  in  which  the  legal  question  pre- 
sented by  these  facts  has  been  precisely  determined,  but  in  my  judg- 
ment difficulty  in  solution  is  readily  overcmie  by  the  application  of 
established  principles  and  the  adoption  of  ocmtrolling  analogies.  It 
might  be  held,  if  necessary,  that  the  attorney  against  whom  the  re- 
tainer should  be  strictly  construed  (Mcllvaine  v.  Steinson,  90  App, 
Div.  77,  85  N.  Y.  Supp.  889)  was  not  employed  in  the  proceeding 
upon  the  award  in  which  he  claims  a  lien.  His  employment  was  in 
a  proceeding  designated  in  the  instrument  "In  re  Brooklyn  Avenue 
between  Linden  and  Clarkson  Avenues,"  which  may  have  been  pro- 
posed but  never  was  instituted  as  a  special  proceeding,  and,  as  the 
lien  claimed  is  a  statutory  one,  it  only  attaches  to  the  proceeds  of 
the  report  in  such  a  proceeding.  Section  66,  Code  Civ.  Proc.  It  is  only 
an  attorney  who  a[^ars  for  a  party  who  can  assert  a  statutory  lien 
upon  the  proceeds  of  a  report.  A  decedent  who  died  July  3,  1904, 
obviously  could  not  be  a  party  to  a  proceeding  in  which  the  order  ap- 
pointing the  commissioners  of  estimate  and  assessment  was  entered 
June  3,  1905.  The  precise  date  of  the  institution  of  the  proceeding 
is  not  volunteered  by  either  of  the  parties.  It  appears  it  was  not  au- 
thorized until  February  3,  1905,  and  the  corporation  counsel  was  by 
law  required  immediately  thereafter  to  institute  the  proceeding  (sec- 
tion 973,  Greater  New  York  Charter  [Laws  1901,  a  407,  c.  466]), 
and  it  must  be  assumed  he  discharged  that  duty.  The  attcnuey  in- 
vites the  inference  that  he  rendered  some  service  in  the  preliminary 
proceeding  before  the  local  board  and  the  board  of  estimate  and  ap- 
portionment, but  he  sedulously  refrains  from  stating  any  facts  from 
which  such  an  inference  could  be  deduced.  Had  he  done  so,  such 
services  would  have  been  gratuitous.  He  was  employed  not  to  in- 
spire or  project  public  improvements,  but  explicitly  to  take  all  lawful 
proceedings  to  obtain  compensation  for  lands  proposed  to  be  taken 
for  opening  a  street.  He  rendered  no  service  to  that  end,  and  could 
ren(ter  none  owing  to  the  death  of  his  employer  and  the  considera- 
tion for  his  executory  contract  of  employment  wholly  failed.  Spears 
et  al.  V.  Mayor,  etc.,  City  of  New  York,  87  N.  Y.  359,  371.  He  claims 
a  tender  of  performance,  not  to  his  quondam  client  who  was  not  in 
being,  but  to  the  executors  of  and  trustees  under  that  client's  will 
whose  contracts  for  services  to  be  rendered  would  be  personal.  O'Bri- 
en V.  Jackson,  167  N.  Y.  31,  33,  60  N.  E.  238,  and  cases  cited.  They 
prudently  declined  the  proffer  and  properly  made  their  own  selection. 

In  Tenney  v.  Berger,  93  N.  Y.  524,  529,  45  Am.  Rep.  263,  the  court, 
per  Earl,  J.,  says : 

''While  tfhe  attorney  is  ttans  bound  to  entire  performance,  and  the  contract 
as  to  him  Is  treated  as  an  entire  contract,  It  la  a  alngnlar  feature  of  the  law 
that  It  dionld  not  be  treated  as  an  entire  contract  on  the  oUier  side ;  for  it 
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Is  bdd  that  a  client  may  dlsdiarffe  hia  attcwttey,  arbitrarllTt  witboot  any 
cause,  at  any  time,  and  be  liable  to  pay  him  only  for  the  services  wbldi  be 
has  rendered  np  to  the  time  of  his  discharge." 

Every  attorney  enters  into  a  contract  of  employment  and  for  com- 
pensation in  contemplation  of  this  rule,  charged  with  full  knowledge 
that  he  may  never  perform,  as  his  client  may  not  keep  him,  as  Ac 
death  of  eitiier  may  dissolve  the  relationship  and  determine  the  con- 
tract in  which  events  he  may  not  claim  the  stipulated  compensation, 
but  will  be  simply  entitled  to  pay  for  the  services  which  he  has  ac- 
tually rendered.  Johnson  v.  Ravitch,  113  Aro.  Div.  810,  812,  99  N. 
Y.  Supp.  10S9;  Roake  v.  Pahner,  119  App.  Div.  66,  103  N.  Y.  Supp. 
862.  It  has  bieen  repeatedly  decided  that  the  power  of  an  attorney 
to  act  for. his  client  ceases  on  the  death  of  the  latter  and  he  cannot 
act  for  the  representatives  of  or  successors  in  interest  to  the  deceased 
without  a  new  retainer.  Austin  v.  Munroe,  4  Lans.  67,  68,  affirmed  47 
N.  Y.  360;  Palmer  v.  Reiffenstein,  1  Manning  &  Granger,  94,  96. 
The  attorney  in  this  proceeding,  not  having  a^eared  for  a*  party  to 
the  proceeding  on  the  proceeds  of  the  report  in  which  he  claims  a  lien, 
not  having  rendered  any  services  contemfdated  by  the  parties  there- 
to at  any  time  under  the  retainer  as  to  the  Brooklyn  avenue  proved- 
ing,  his  client  having  died  prior  to  the  institution  thereof,  is  not  en- 


not  and  could  not  perform  or  as  compensation  tor  services  actual- 
ly rendered,  because  he  rendered  none. 

An  order  may  be  entered  determining  that  the  attorney  has  no  lien 
upon  tiie  proceeds  of  the  report  ccmfirmed  by  this  court  by  the  order 
entered  Jiily  25,  1908,  in  the  proceedings  hereinbefore  described. 


SCHWARZSGHILD  A  SULZBEBGEB  GO.  t.  BSrPIBB  STATE  SURETY 

CO. 

(Supreme  Court,  Ai^late  Division,  rirst  Department   November  20,  1006.) 

PLUDina  ({  saO*) — ^BiLL  of  Pabhoolabs— Bbkach  of  Buildino  Gortbact— 
NATmiE  OT  Breach. 

Where  tbe  complaint.  In  an  action  against  tbe  surety  for  tbe  perform- 
ance of  a  building  contract,  cmly  alleged  tbe  making  of  the  contract,  the 
contractor's  failure  to  perform  Its  terms  and  condltlcms,  and  plalntUTs 
damage,  defendant  was  entitled  to  a  bill  of  particulars  as  to  bow  the 
contractor  failed  to  pnfoxm  and  the  Ituns  of  plalDtlffs  damage,  as  he 
cannot  be  assumed  to  know  thme  facts. 

[Ed.  Note.— For  other  cases,  see  Pleading  Cent  Dig.  I  872;  Dec  Dig. 
I  320,*] 

Appeal  from  Special  Term. 

Action  by  the  Sdiwarzschild  &  Sulzberger  Company  against  the 
Empire  State  Surety  Company.  From  an  order  denying  a  motion 
for  a  bill  of  particulars,  defendant  appealed.   Order  reversed,  and 

motion  granted. 


Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 
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Ferd.  W.  Buermeyer,  for  appellant. 
Alexander  Pfeiffer,  for  respondent. 

PER  CURIAM.  The  plaintiff  sues  to  recover  upon  a  bond  given 
by  defendant  to  secure  the  performance  of  a  building  contract.  The 
complaint  alleges  the  making  of  the  contract,  the  failure  of  the  con- 
tractor to  carry  it  out,  and  perform  the  terms  and  conditions  there- 
of, and  that  plaintiff  has  thereby  sustained  damage.  The  defend- 
ant asks  to  be  informed,  by  a  bill  of  particulars,  in  what  respects  th^ 
contractor  failed  to  carry  out  its  contract,  and  what  items  go  to  make 
up  the  ^aintiiPs  damage.  We  think  that  the  motion  should  have 
been  granted.  Hopper  v.  Weber,  84  App.  Div.  266,  82  N.  Y.  Supp. 
567;  Kelly  v.  St.  Michael's  Church,  124  App.  Div.  505,  108  N.  Y. 
Supp.  927.  The  defendant  is  not  in  the  position  of  a  plaintiff  who 
alleges  that  he  has  fully  performed  on  his  part,  and  seeks  to  ascer- 
tain what  the  defendant  claims  has  not  been  performed.  In  such  case  a 
bill  of  particulars  has  been  refused  to  a  plaintiff  because  he  knows 
what  he  agreed  to  do,  and  what  he  did,  and  must  prove,  as  well  as 
all^»  full  performance.  The  defendant  surety  is  not  to  be  presum- 
ed to  know  wherein  his  principal  failed,  or  what  damages  resulted 
therefrom,  and  is  entitled  to  be  informed  what  plaintiff  claims  upcm 
these  points,  in  order  properly  to  prepare  for  tnal. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements, 
and  motion  granted,  with  $10  costs. 


(Snpreme  Oonrt,  Appelate  Dlrlslmit  Second  D^rtment.  November  2(^  1006.) 

Appbal  aitd  ESbsok  (i  998*) — Rxviett— Yebdict— NmiBEa  of  WnnEssEs. 

Wliere  there  were  facts  and  drcimuitances  whltA  would  Justify  a  Jury 
In  bdleving  that  plalntUTs  case  was  supported  by  the  higher  dass  ot  ev- 
idence, a  verdict  for  plaintiff  would  not  be  set  aside  on  appeal  because 
tile  greater  nnmbw  of  wltnesaes  testified  In  sukkkI  of  dMendant's  con- 
tentton. 

[Ed.  Note. — VoT  other  cases,  see  Appeal  and  Error,  Out  Dig.  |  8800 : 
Dec.  Dig.  I  998.*] 

Appeal  from  Munidpal  Court,  Borough  of  Brooldyn,  Third  Dis- 
trict. 

Action  by  Antoni  Puczko  against  John  Kovacs.  From  a  Munic- 
ipal Court  juf^^ent  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  WOODWARD,  HOOKER.  GAYNOR,  RICH, 
and  MILLER,  JJ. 

Anton  Gronich,  for  appellant 
Louis  C.  Wills,  for  respondent 

WOODWARD,  J.  It  is  not  disputed  that  the  plaintiff,  an  illiter- 
ate Hungarian,  deposited  at  various  times  between  September  31, 1907, 
and  January  26,  1908,  sums  of  money  aggregating  $450.  The  de- 
fendant admits  this.    The  plaintiff  brings  an  action  to  recover  the 
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amount,  and  the  defendant  admits  that  there  is  owine  the  plaintiff 
the  sum  of  $150,  but  claims  that  on  the  25th  day  of  October,  1907, 
the  plaintiff  demanded  and  received  the  sum  of  $300.  There  was  a 
distinct  conflict  of  evidence,  so  pronounced  in  fact  that  the  case  has 
been  twice  tried,  because  the  justice  who  originally  tried  it  refused 
to  determine  the  facts  and  caused  the  case  to  be  sent  to  a  jury,  and 
the  defendant  now  urges  that  the  verdict  is  against  the  weight  of 
evidence.  We  are  unable  to  concur  in  this  view.  It  is  true  that  a 
greater  number  of  witnesses  testify  in  support  of  the  defendant's 
claim  that  the  $300  was  paid,  but  there  are  facts  and  circumstances 
which  would  justify  a  jury  in  believing  that  the  plaintiffs  case  was 
supported  by  the  higher  class  of  evidence.  The  testimony  on  the  part 
of  the  defendant  is  contradictory  in  many  respects ;  while  that  of  the 
plaintiff  seems  entirely  consistent  with  his  claim.  The  case  was  one 
peculiarly  within  the  province  of  a  jury,  and,  diere  being  no  le^ 
error  pointed  out,  there  is  no  reason  why  ttie  judgment  should  be  dis- 
turbed. 

The  judgment  appealed  frcMn  should  be  affirmed,  witfi  costs.  All 
concur. 


MOSEHAUOR  T.  JENKINS  et  aL 
(Supreme  Oonrt;  Appellate  IMvlBlon,  Second,  Dq^artment  Norember  20^  1908.) 

1.  Gouan  (|  180*) — Muitioipai,  Ooubts— OoRCLnsiVBrnas  or  BBTOBir. 

The  return  of  the  Justice  Is  concloslTe  on  appeal  as  to  the  drcDinstaB- 
oea  therein  appearlog  under  which  Judgment  was  rendered,  whether  show- 
ing that  judgment  was  or  was  not  rendered  wlttaln  the  time  limited,  there- 
for by  statute. 

[Ed.  Note. — Pot  othar  cases,  see  Courts,  Dec.  Dig.  |  190:*] 

2.  Oouvrs  a  189*) — Muhkhpjll  Oounm— Ilmxr  o»  Jupombwt— "Bubkictp." 

Where  It  Is  annonnced  by  the  Justice  at  the  conclusion  of  trial  "DtOr 
slon  Reserved,"  the  case  Is  "submitted"  within  Munld^  Court  Act 
(Laws  1902,  p.  1D57,  c.  680)  I  230,  allowing  the  Justice  for  rendering  Judf- 
moit  14  days  from  the  time  the  case  Is  sutunltted. 

TEd.  Note. — Vor  other  cases,  see  Courts,  Cent  Dig.  I  409;  Dec.  Dig.  I 
169:* 

For  other  deflnltlMis,  see  Words  and  Fbrases^  vol.  7,  m.  671%  6720.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Edward  Mosehauer  against  Edward  T.  Jenkins  and  an- 
other. From  a  judgment  for  defendants,  plaintiff  appeals.  Revers- 
ed, and  new  trial  ordered. 

Argued  before  WOODWARD,  HOOKER,  GAYNOR,  MCH, 
and  MILLER,  JJ. 

Frederick  Miller,  for  appellant. 
Franklin  Taylor,  for  respondent  Ewell. 

HOOKER,  J.  The  case  was  tried  in  the  Municipal  Court  on  Feb- 
ruary 21,  1908,  and  decision  reserved,  but  judgment  was  not  render- 
ed until  March  23,  1908,  more  than  14  days.    Municipal  Court  Act 
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(Laws  1902,  p.  1557,  c.  580)  §  230.  There  was  no  stipulation  to  ex- 
tend the  time  for  rendering  judgment.  Such  are  the  circumstances 
as  they  appear  in  the  return  of  the  justice,  which  is  controlling  upon 
us.  Stern  v.  Fleck,  102  App.  Div.  272,  92  N.  Y.  Supp.  453.  The 
case  is  deemed  submitted  and  the  14  days  commence  to  run  on  the 
day  of  the  trial,  when  it  is  announced  by  the  Justice  at  its  conclusion. 
"Decision  reserved."  City  Button  Works  v.  Cohn,  52  Misc.  Rep.  112, 
101  N.  Y.  Supp.  766. 

The  justice,  therefore,  had  lost  jurisdiction  to  render  judgment, 
which  must  be  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event  All  concur. 


(Supreme  Ooort,  An>dlate  DlTlMon,  Second  Department  Norember  20, 190S.) 

1.  Pabert  and  0X01.0  ({  2*) — Ct'sroDT  and  Contboi.  of  Cnii,D— Pbocidube. 

In  proceedings  by  a  father  to  recover  possession  of  his  child  which  was 
In  the  custody  of  Its  mother,  It  was  proper  to  Invoke  ^e  chancery  power 
of  the, court  by  petition. 

[Ed.  Note.— For  other  cases,  see  Paroit  and  CSiild,  Gent  Dig.  I  26\^; 
Dec.  Dig.  I  2.*] 

2.  Pabent  and  CHb.D  (i  2*) — Cubtodt  or  Ohild. 

Where  the  motber  without  excuse  and  without  being  free  from  fault 
aband<»)ed  her  liome,  and  is  without  means  of  supporting  her  child,  who 
was  living  with  a  Biater  at  the  mother,  on  proceedings  by  the  husband 
to  obtain  the  custody  of  his  daughter,  an  order  rtfnring  the  same  will 
be  reversed. 

[Ed.  Notfc— For  other  cases,  see  Paroit  and  ObOO,  Omt  Dig.  ||  18-15 ; 
Dec.  Dig.  t  2.*] 

Appeal  from  Special  Term,  Kings  County. 

Application  by  John  H.  Tiemey  to  recover  possession  of  his  child. 
From  an  order  denying  the  application,  petitioner  appeals.  Reversed, 
and  petition  granted. 

Argued  before  WOODWARD,  JENKS,  HOOKER.  RICH,  and 
MILLER,  JJ. 

George  D.  Beattys,  for  appellant 
T.  J.  Moissen,  for  respondent. 

MILLER,  J.  This  is  a  proceeding  instituted  b;^  the  petition  of  a 
father  to  obtain  the  custody  of  his  daughter,  a  child  of  seven  years. 
The  petition  was  opposed  by  the  mother,  who  now  has  the  custody 

of  the  child. 

It  was  proper  to  invoke  the  chancery  power  of  the  court  by  peti- 
tion. Wilcox  v.  Wilcox,  14  N.  Y.  575 ;  Matter  of  Knowack,  158  N. 
Y.  482,  53  N.  E.  676,  44  L.  R.  A.  699.  The  controlling  question  is 
the  welfare  of  the  child.  The  record  discloses  that  the  father  and 
mother  are  living  separate  and  apart  from  each  other,  and  that  the 
mother  abandon^l  the  home  provided  by  the  husband,  and  brought 
an  action  ^or  separation  on  the  ground  of  cruel  and  inhuman  treat- 
ment.   In  that  action  the  court  dismissed  the  complaint  on  the  mer- 
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its,  and  found  that  the  defendant  had  not  been  guilty  of  any  of  the 
acts  charged,  and  ftat  "said  plaintiff  has  not  during  all  the  time  of 
the  »id  marriage  with  the  defendant  always  a>nducted  herself  as  a 
dutiful  wife  and  mother."  Thus  we  approadi  the  consideration  of 
the  question  before  us  with  the  established  fact  that  the  mother,  wtthn 
out  excuse  and  without  being  free  from  fault  herself,  abandoned  the 
home  provided  by  the  husband.  It  further  appears  that  the  mother 
is  without  means  of  supporting  the  child,  who  is  now  living  with 
an  aunt,  a  sister  of  the  mother.  The  record  before  us  contains  a  let- 
ter, written  by  said  aunt  to  the  sister  of  the  child  whose  custody  is 
in  dispute.  That  letter,  in  connection  with  the  other  drcumstanoes 
disclosed,  convinces  us  tiiat  the  welfare  of  the  child  requires  that  she 
be  removed  from  her  present  surroundings. 

The  order  should  be  reversed  and  the  petiticm  granted. 

Order  reversed  without  costs,  and  petition  granted  without  coat&.  All  coo- 
cur. 


Bills  and  Notes  (I  396*)— Ghbcks— Nohfatibiit— Nonox  of  Dishonob. 

Under  Negotiable  InBtmment  Law  (I«ws  1887,  ih  788,  c.  612)  |  160;  re- 
QTilrlng  notice  of  dlatKmor  to  ttie  drawer  of  a  negotiable  paper,  a  drawer 
of  a  check  on  a  bank  in  which  he  had  soffideDt  funds  Is  dlsduirged  from 
liability  on  the  failure  of  the  person  receiving  the  check  to  give  notice 
of  Its  dishonor  on  the  bank  reftuing  to  pay  becanae  It  was  idtort  of  fonda. 

[Eld.  Note.— For  oQiec  caaea,  see  BUIa  and  Motea,  Gent  Dig.  I  104S: 
Dec.  Dig.  {  39a*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Charles  Bacigalupo  against  Vito  Parrilli.  Frwn  a  judg- 
ment of  the  Municipal  Court  in  favor  of  plaintiff,  defendant  appeals. 
Reversed,  and  complaint  dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Campora  &  Thiety  (Aguste  M.  Thiery,  of  counsel),  for  appellant. 
Albert  W.  Duckworth,  for  respondent 

SEABURY,  J.  This  action  is  upon  a  check  drawn  by  the  defend- 
ant and  by  him  delivered  to  the  plaiiltiff.  The  check  was  drawn  up- 
on "Banca  P.  Caponigri,"  and  was  delivered  to  the  plaintiff  on  Janu- 
ary 10,  1908.  On  Saturday,  January  11,  1908,  the  plaintiff  presented 
the  check  at  the  bank  of  Caponigri,  and  was  told  by  the  cashier  of  the 
bank  that  Caponigri  was  not  in,  that  "he  made  a  kind  of  deposit  this 
morning,  and  we  are  kind  of  short  of  funds."  The  cashier  further 
told  the  plaintiff  that  "you  can  come  here  Monday  morning,  and  we 
will  cash  tlie  check."  To  this  information,  the  plaintiff  replied  "All 
right,"  and  returned  on  Monday,  January  13th,  and  demanded  the 
pa3Tnent  of  the  check,  and  was  informed  that  Caponigri  had  no  money 
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and  <x)uld  not  pay  the  check.  It  is  undisputed  .hat  at  the  time  the 
check  was  given  to  the  plaintiff  the  defendant  had  on  deposit  with 
Caponigri  a  sufficient  sum  to  pay  the  check,  and  that  he  did  not  with- 
draw this  sum.  It  is  also  admitted  that  Capon^fri  is  insolvent.  Un> 
der  the  circumstances  disclosed,  the  loss  for  the  amount  of  the  check 
must  fall  upon  the  plaintiff,  and  not  upon  the  defendant.  After  the 
plaintiff  presented  the  check  on  January  11th,  and  payment  was  re- 
fused and  he  was  told  that  the  banker  was  "kind  of  short  of  funds," 
it  was  his  duty  to  notify  the  defendant  that  payment  had  been  refus- 
ed if  he  wished  to  hold  the  latter  upon  the  check.  Upon  the  nonpay- 
ment of  the  check,  the  drawer  was  entitled  to  notice  of  that  fact,  and, 
in  the  absence  of  such  notice,  was  discharged  from  liability,  section 
160  of  the  negotiable  instrument  law  (Laws  1897,  p.  739,  c.  612)  ;  6 
Cyc.  539.  If  the  drawer  had  been  promptly  notified  of  the  refusal 
of  tfie  banker  to  pay  the  check,  he  might  have  been  able  to  have  tak- 
en action  to  secure  the  amount  deposited  with  the  banker. 

The  judgment  appealed  from  is  reversed,  and  the  complaint  dis- 
missed, wi&  costs  in  this  court  and  the  court  below.  All  o>ncur. 


(Supreme  Ooort,  At^late  DlTltion,  Second  Department   November  20, 1006.) 

QCIKTINQ  TiTLK  (i  35*) — ADVEBSB  CUDCS— POSSESaiOIf  OF  PXiUMTinP— OON- 
SIBUOIIVE  POSSESBION— COMPLAinT— SomOIEnOT. 

Under  Oode  Civ.  Proc.  I  163S,  giving  one  who  lias  for  <Hie  year  been  In 
poeaessttm  of  real  estate  a  rl^t  of  actlcm  to  detwmlne  adverse  dalnw. 
and  section  163&,  i»nvldliig  tbat  the  complaint  most  Bet  forth  facts  show- 
ing such  possession,  a  complaint  all^^g  that  plaintiff  Is  and  for  more 
than  one  year  has  been  seized  and  possessed  of  tiie  land  and  tbat  the 
land  is  vacant  and  unoccupied,  is  good;  ccHistructlve  possession  sufficing. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  0«it  Dig.  1  74;  Dec. 
Dig.  I  36.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Isabella  Neale  against  John  Walter.  From  an  order  dis- 
missing the  complaint,  plaintiff  appeals.  Reversed. 

Argued  before  WOODWARD,  JENKS.  HOOKER,  GAYNOR. 
and  MILLER,  JJ. 

Frederick  W.  Block,  for  appellant 
Max  Schleimer,  for  respondent. 

GAYNOR,  J.  This  is  an  action  under  sections  1638  and  1639  of 
the  Code  of  Civil  Procedure  to  determine  an  adverse  claim  to  real 
estate.  The  complaint  was  dismissed  at  the  trial  for  not  stating  facts 
sufiident,  in  that  there  is  no  allegation  that  the  plaintiff  has  been  in 
possession  of  the  land  for  one  year.  The  allegation  is  that  the  plain- 
tiff is  and  has  been  for  more  than  one  year  "seized  and  possessed"  of 
the  land;  but  this  is  followed  by  an  allegation  that  the  land  is  "va- 
cant and  not  actually  occupied."  Nevertheless  the  complaint  is  good, 
for  possession  is  alleged,  and  omstrtictive  possession  suffices.  The 
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said  statute  at  first  required  "actual  possession,"  but  by  amendment 
in  1891  (section  1,  c  210,  p.  403,  Laws  1891),  the  word  "actual"  was 
omitted.  The  phrase  was  used  in  the  opposite  sense  of  "possession 
in  law,  or  constructive  possession"  (Churchill  v.  Onderdonk,  59  N. 
Y.  134).  The  illustration  in  Clason  v.  Stewart,  23  Misc,  Rep.  177, 
SI  N.  Y.  Supp.  1100,  of  constructive  possession,  in  reference  to  this 
change  in  the  statute,  viz.,  "showing  that  a  constructive  possession, 
as  through  tenants,  is  sufficient,"  was  inadvertent,  for  possessiao 
through  a  tenant  would  be  actual  possession.  . 
The  order  should  be  reversed. 

Ordw  rereiaed,  wltb  $10  coste  and  disburaementi.   All  c(»icar. 


(Soprone  Court,  Ai^llate  Division,  Second  Department  Norember  20. 190&) 

1.  DviDBnoB  (i  441*)— Pabol  Evidence  Vabtino  Wbittew  Ihstbuicekt. 

Id  an  action  on  a  note  given  for  money  advanced  to  pay  for  a  Ugnor 
license  Issued  to  defendant,  evidence  of  an  oral  agreement  made  before 
the  note  was  executed  tliat  defendant  need  only  pay  a  certain  sum  weA- 
ly  M  long  as  be  remained  In  bnslnesa,  and  pordiaaed  beer  of  plaintiff, 
was  iDcompetent  to  vary  the  terms  of  the  note. 

[EM.  Notft— For  other  cawB,  we  Bvldence,  Oent  Dig.  f  2048 ;  Dec.  Dig. 
i  441.*] 

2.  Bills  axo  None  ^  627*) — ^Aotioitb— DsnvBES— Bviranci. 

In  an  action  on  a  note  given  fOr  num^  advanced  to  pay  for  a  Hgnor 
license  issued  to  defendant,  testimony  of  defendant  that  the  arrangement 
for  taking  out  the  license  vpas  made  with  plaintiff's  collector,  who  In- 
formed defendant  that  if  be  should  discontinue  taking  beer  from  plain- 
tiff and  should  close  out  he  would  not  have  to  pay  any  more  licttise,  did 
not  show  an  agreement  that  the  note  should  be  deemed  paid  on  def«id- 
anfs  discontinuing  business. 

[Bd.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  pig.  H  1S17- 
1866;  Dec:  Dig.  S  527.*] 

Appeal  from  Municipal  Court,  Borough  of  Bnx^lyn,  Second  Dis- 
trict. 

Action  by  the  Ferdinand  Munch  Brewery  against  Agostino  De  Mat- 
teis.  Judgment  for  defendant,  and  plaintiff  appeals.  Reversed. 

Argued  before  WOODWARD,  HOOKER,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

David  H.  Solotaroff,  for  appellant. 
John  H.  Steenwerth,  for  respondent. 

MILLER,  J.  This  action  was  brought  to  recover  a  balance  due 
on  a  promissory  note,  the  consideration  for  which  was  money  advanc- 
ed by  the  plaintiff  to  pay  for  a  liquor  tax  certificate  taken  out  by  and 
in  the  name  of  the  defendant.  The  defense  pleaded  was  an  oral  agree- 
ment, made  before  the  making  and  delivery  of  the  note,  that  the  de- 
fendant should  only  be  required  to  pay  the  sum  of  $18.75  per  week 
so  long  as  he  remained  in  business  and  purchased  beer  of  ^e  plain- 
tiff^  
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The  evidence  of  the  verbal  agreement  was  not  competent  to  con- 
tradict or  vary  the  terms  of  the  written  instrument.  Jamestown  Busi- 
ness College  Association  v.  Allen,  17S  N.  Y.  391,  64  N.  E.  952,  92 
Am.  St.  Rep.  740.  However,  it  was  received  without  objection,  and 
we  will  consider  its  effect.  The  defendant  testified  that  the  arrange- 
ment for  taking  out  the  license  was  made  with  the  plaintiff's  collect- 
or, who  informed  the  defendant  that,  if  he  sh<Hild  discontinue  taking 
beer  and  should  dose  out,  he  would  not  have  to  pay  any  more  license, 
but  tiiat  did  not  amotmt  to  an  agreement  that  the  note  should  be  con- 
sidered paid  upon  the  defendanrs  discontinuing  business.  Said  state- 
ment was  not  inconsistent  with  a  continuing  obligation  on  the  part 
of  the  plaintiff  to  pay  any  unpaid  balance  on  the  note.  Upon  discon- 
tinuin|^  business,  ttie  defendant  might  have  obtained  a  relate  for  the 
enexpired  term.  It  appears,  however,  that  he  was  convicted  of  a  vio- 
lation of  the  liqucn-  tax  law  (Laws  1896,  p.  46,  c.  1121,  amended  by 
Laws  1897,  p.  207,  c.  812),  thereby  forfeiting  the  rebate  to  which  he 
would  otherwise  have  been  entitled.  The  conversaticm  testified  to 
did  not  establish  an  agreement  that  the  note,  which  was  subsequently 
given,  should  be  deemed  paid  upon  the  defendant's  discontinuing  busi- 
ness, even  had  it  been  competent  thus  to  vary  the  terms  of  the  writ- 
ten instrument,  and  it  was  error  to  dismiss  the  complaint. 

The  judgment  should  be  reversed. 

Jadgment  of  the  Municipal  Court  remsed  and  new  trial  ordered,  costs  to 
abide  tbe  event  AU  ocmenr. 


BS0KEB8  (f  86*) — AxmOKB  VOB  CJOKPIKBATIOIT— BWlDKTOT— SUITIOIBWOT. 

Where,  In  an  action  for  brokers'  commissions,  the  evidence  did  not  es- 
tablish any  final  consent  of  defendant  to  make  the  exchange  of  propertr 
claimed  bj  the  brokers  to  have  been  agreed  upon,  nor  clearly  show  that 
the  brokers  were  ^ployed  by  defendant  any  more  than  by  the  oHier 
party  to  tbe  exobange,  a  verdict  for  the  brokers  was  unwarranted,  and 
will  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Oent  Dig.  H  116-120;  Dec. 
Dig.  i  86.«] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  Dis- 
trict 

Action  by  William  Loeb  and  another  against  Isak  Tepper  and  an- 
other. Judgment  for  plaintiffs,  and  Tepper  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN,  and  SEA- 
BURY,  JJ. 

Samuel  N.  Freedman,  for  appellant 
Kramer  &  Bourke,  for  respondents. 

PER  CURIAM.  The  action  is  for  brokers*  commissions.  The 
evidence  does  not  establish  any  final  consent  of  defendant  to  make 
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the  exchange  of  property  claimed  by  plaintiff  to  have  been  agreed 
upon  with  De  Angelo,  which  alleged  proposed  exchange  never  took 
place,  nor  does  the  evidence  clearly  show  that  plaintiff  was  employ- 
ed by  defendant  any  more  than  by  De  Angelo.  The  judgment  in 
plaintiff's  favor  is  clearly  against  the  vast  preponderance  of  evidence, 
nor  can  it  be  said  to  be  supported  by  any  satisfactory  proof. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  atude  the  event 


TUCKER  v.  MICOAMJB  et  aL 
(Snpreme  Oonrt,  Appellate  Term.   November  24.  1906.) 
Bills  ahd  Notsb  (f  851*) — Pubohabxb  Arru  Matdbitt— Dbrssis— ComxD- 

UATIOir. 

Want  of  consideration  Is  a  good  detoue  against  tbe  pardiasa  of  a 
note  after  matorlty. 

[Ed.  MotB^For  otiker  caaea^  see  Bills  and  Motea^  Gent  Dig.  |  878% : 
Dea  Dig.  i  851.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Stella  Tucker  against  Jacob  Michaels  and  another.  From 
a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Henry  Woog,  for  appellants. 
Louis  B.  Eppstein,  for  respondent. 

PER  CURIAM.  This  action  was  brought  to  recover  upon  a  prom- 
issory note,  made  by  the  defendant  Woog,  and  indorsed  by  the  defend- 
ant Michaels.  The  plaintiff  was  concededly  a  purchaser  of  the  note 
after  its  maturity,  and  therefore  the  defense  of  *'no  consideration,"  if 
proven,  was  a  good  one.  The  note  in  suit  seems  to  be  one  of  a  series 
of  renewals  of  an  original  note  given  by  the  defendant  Wood  to  a  Mrs. 
McCalley,  by  her  transferred,  and  eventually  falling  into  the  hands  of 
this  plaintiff.  Upon  the  trial  Woo^,  the  maker  of  the  note,  testified  that 
he  never  received  any  o^nsideration  whatever  for  the  giving  of  the 
original  note,  or  any  of  its  renewals,  and  this  testimony  was  uncon- 
tradicted, llie  judgment  should  therefore  be  reversed. 

Judgment  revers^  and  new  trial  ordered,  with  costs  to  appelbmts 
to  abide  the  event. 
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STONE  V.  STOLTS. 
(Siipr«ne  Conrt,  Appellate  Term.  November  24,  1008.) 

1.  JUDOHBIVT  ({  250*)— CONFOBMITY  TO  PLEADINGS— NeCBSSITT  FOU. 

Since  to  Bustaln  a  judgment  the  proof  must  support  the  all^tltms  of 
the  complaint.  Judgment  for  plalntifT  on  proof  of  defendant's  written 
guaranty  to  pay  plaintiff  for  certain  work  was  Improper,  where  he  sued 
for  serrlcee  by  plaintiff  on  defendant's  behalf. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  S  436 ;  Dec  Dig. 
f  250.*] 

2L  Frauos,  Statute  or  ({  106*)— OuARAmr— <3onsiDEKATiOH. 

A  written  guaranty  U  void  under  the  statute  of  franito  where  It  neither 
expressly  nor  Impliedly  discloses  t2ie  consideration  ther^w. 

[Ed.  Note.— For  other  cases,  see  rrauds.  Statute  of.  Cent  Dig.  1  214; 
Dec.  Dig.  I  lOa*] 

Appeal  from  Municipal  Court>  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  David  Stone  against  Julius  W.  Stolts,  as  president  of  J. 
&  J.  W.  Stolts.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trud  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Logan,  Demond,  Hanford  &  Read  (Charles  M.  Dem(Mid  and  Mar- 
shall Snyder,  of  counsel),  for  appellant. 
Spiro  &  Wasservogel,  for  respondent. 

SEABURY,  J.  The  pleadings  in  this  action  were  written  and  the 
complaint  alleged  a  cause  of  action  for  services  performed  by  the  plain- 
tiff on  behalf  of  the  defendant.  Upon  the  trial  no  proof  was  offered  of 
the  services  alleged  to  have  been  performed  by  the  plaintiff  for  the 
defendant,  and  the  plaintiff  was  permitted,  over  the  objection  and  ex- 
ception of  the  defendant,  to  offer  in  evidence  a  written  agreement  made 
by  the  defendant  guaranteeing  to  pay  the  plaintiff  for  certain  work  per- 
formed. No  moti<»i  was  made  to  amend  the  pleadings.  It  is  elemen- 
tary that,  in  order  to  sustain  a  judgment,  it  is  rtecessary  that  the  proof 
should  support  the  allegations  of  the  complaint.  In  the  present  case 
the  judgment  is  without  support  from  the  evidence,  and  must  be  re- 
versed. Northam  v.  Dutchess  Co.  Mut.  Ins.  Co.,  117  N.  Y.  73,  69 
N.  E.  223.  Even  if  this  objection  be  disregarded,  there  would  still  be 
no  legal  gfround  upon  which  this  judgment  could  be  sustained.  The 
written  agreement,  guaranteeing  the  payment  for  the  work  performed 
by  the  plaintiff,  neither  expressly  nor  by  fair  implication  disclosed 
the  OMisideration  upon  whidi  it  vras  made.  The  agreement  was  there- 
fore void  under  the  statute  of  frauds.  Drake  v.  Seaman,  97  N.  Y.  %30 ; 
Barney  v.  Forbes,  118  N.  Y.  580,  23  N.  E.  890. 

The  judgment  appealed  from  is  reversed,  and  a  new  trial  ordered^ 
with  costs  to  the  appellant  to  abide  the  event.   All  concur. 
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FINN  T.  POST. 

(Sopreme  Cmirt,  Special  Term,  Westchester  Ooanty.  Norember  24,  1908.) 

1.  IiHTAiTTfl  a  114«>— Actions— Gtjaedian  ad  Lmu. 

In  an  acttoo  In  this  state  by  an  Infant  on  a  Judgment  recovered  by  him 
In  another  state,  the  guardian  ad  litem  of  the  Infant  In  the  original  action 
was  not  a  necessary  party ;  plaintiff  being  entitled  to  appear  by  a  guard- 
ian ad  litem  appointed  In  this  state. 

[Ed.  Note.~F<M*  other  cases,  see  Infants,  Cent  Dig.  |  823;  Dec.  Dig. 
S  114.*] 

2.  Plkadino  a  121*)— Answer— Denials— roBM. 

An  answer  alleging  that  defendant  has  no  knowledge  as  to  the  truth  of 
the  allegations  of  the  complaint,  and  therefor  denies  the  same,  la  insnf- 
flclent 

[IQd.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  245-^;  Dec 
Dig.  i  131.«] 

8.  FUADiNo  (i  846«)— Answeb— SoFFiciKNCT— B^ivoLOns  Answer. 

In  an  actlcm  In  this  state  by  an  Infant  on  a  judgment  recovered  by 
plaintiff  In  another  state  for  personal  Injuries,  an  answer  alle^ng  that 
the  gnardllaa  ad  litem  In  the  original  action  was  a  necessary  party ;  that 
dtfendant  has  no  knowledge  as  to  the  troth  ct  the  allegations  of  the  com- 
plaint and  therefore  denies  the  same;  and  further  all^big  contrlbotoiy 
Aegllgence  on  plalntlfTs  part  and  want  of  negligence  on  defendant's  part: 
and  that  tike  verdict  was  excessive  and  resulted  from  appeals  to  the  pas- 
sion and  prejudice  of  the  Jury — was  as  a  whole  insafflclrat  and  fMvolom. 

[Ed.  Note.— For  other  cases,  see  Pleadinft  Cent  Dig.  H  1080-1084;  Dec. 
Dig.  I  846.*] 

Action  by  George  H.  Finn,  infant,  by  Frank  B.  Pierce,  his  guardian 
ad  litem,  against  Augustus  G.  Post.  Motion  by  plaintiff  for  judgment 
on  the  answer  as  frivolous.    Motion  g^ranted. 

Edward  D.  Freeman,  for  plaintiff. 
John  A.  Coveney,  for  defendant 

TOMPKINS,  J.  This  is  a  motion  by  the  plaintiff  for  judgment 
upon  the  answer  as  frivolous.  The  action  is  upon  a  judgment  rendered 
in  favor  of  the  plaintiff  and  against  the  defendant  in  the  state  of  Massa- 
chusetts upon  a  cause  of  action  for  personal  injuries  resulting  from  the 
defendant's  negligence.  In  the  Massachusetts  action  the  plaintiff  ap- 
peared by  one  Annie  Fiim,  his  guardian  ad  litem.  The  complaint 
m  this  action  fully  sets  forth  the  judgment  in  the  state  of  Massa- 
chusetts, and  shows  that  the  court  had  jurisdiction  of  the  subject-mat- 
ter of  the  action,  and  of  the  parties.  The  answer  first  alleges  that 
Annie  Finn,  who  was  the  guardian  ad  litem  of  the  plaintiff  in  the 
Massachusetts  suit,  is  a  necessary  party  to  this  action,  and  alleges  that, 
because  she  is  not  a  party,  there  is  a  misjoinder  of  parties  plaintiff, 
and  that  this  action  should  be  brought  in  her  name,  without  the  inter- 
positi(Hi  of  a  guardisui  ad  litem.  As  to  the  other  allegations  of  the 
complaint,  the  answer  alleges  that  the  defendant  "has  no  knowledge 
as  to  the  truth  of  the  allegation  contained  in  the  first  clause  of  said 
bill  of  complaint,  and  therefore  denies  tfie  same,"  and  the  same  fonn 
of  denial  is  used  respecting  the  other  allegations  of  the  complaint;  and, 
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as  a  further  answer,  the  defendant  alleges  that  the  verdict  in  the  Massa- 
chusetts court,  upon  which  the  judgment  was  rendered,  was  contrary 
to  the  evidence,  and  that  the  defendant  was  in  no  way  responsible  for 
the  accident  out  of  which  the  cause  of  action  arose,  and  that  the  plain- 
ti£F's  injuries  were  caused  by  his  own  negligence,  and  that  the  verdict 
of  the  jury  was  excessive,  and  was  the  result  of  appeals  to  the  passions 
and  prejudices  of  the  jur;. 

No  part  of  the  answer  is  sufficient  to  raise  an  issue.  It  is  not  neces- 
sary that  the  guardian  ad  litem  in  the  Massachusetts  action  should  be 
a  party  to  this  action.  The  judgment  sued  upon  was  in  favor  of  the 
infant,  and  he  has  a  right  to  maintain  this  action  thereon,  in  this  state, 
appearing  by  a  guardian  ad  litem  appointed  according  to  the  rules 
and  practice  of  this  court.  The  ^fuardian  ad  litem  in  the  Massachusetts 
action  has  no  interest  whatever  m  this  action  brought  upon  the  judg- 
ment in  this  state.  The  denials  in  the  answer  are  not  in  proper  form, 
and  the  allegations  of  contributory,  negligence  on  the  part  of  the  plain- 
tiff, and  want  of  negligence  on  the  defendant's  part,  and  the  other  al- 
legations respecting  the  appeals  to  the  passion  and  prejudice  of  the 
jury,  are  all  immaterial  in  this  action,  and  the  answer  as  a  whole  is 
insufficient,  and  hence  is  ^volous. 

Motion  for  judgment  upon  the  answer  as  frivolous  is  granted. 


Tbul     2S4»>— Instructions. 

A  requested  charge.  In  an  action  for  lojury  sostalned  In  attempting  to 
board  a  street  car,  that,  If  the  Jury  believed  the  witnesses  for  defendant, 
their  verdict  should  be  for  defendant,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  ${  534r-638;  Dec.  Dig. 
i  234.«] 

MacLean,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  David  Gabel  against  the  Brooklyn,  Queens  County  &  Sub- 
urban Railroad  Company  for  personal  injuries.  Judgment  for  pUiintiff, 
and  defendant  appeals.  Affirmed. 

Argued  befot«  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

George  D.  Yeomans  (A.  M.  Williams,  of  counsd),  iot  appellant 
David  Drechsler,  for  respoAdent 

SEABURY,  J.    The  charge  which  the  counsel  for  the  defendant 

requested  the  court  to  make  was  incorrect  in  form.  The  defendant's 
witnesses  testified  to  facts  tending  to  establish  that  the  agents  of  the 
defendant  were  free  from  negligence,  and  that  the  plaintiff  was  guilty 
of  contributory  negligence.  The  request  sought  to  have  the  court  sub- 
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mit  to  the  Jury  only  the  question  of  the  credibility  of  the  defendant's 
witnesses,  instead  of  the  question  as  to  the  negligence  of  the  plaintiff 
and  defendant.  The  court  was  correct  in  refusing  to  make  the  diarge 
in  the  form  in  which  it  was  requested.  Ketlegher  v.  42d  St.,  etc.,  Ry. 
Co.,  171  N.  Y.  309,  63  N.  E.  1096.  In  Dolan  v.  D.  H.  C.  Co.,  71  N. 
Y.  285,  290,  a  request  similar  in  its  nature  was  before  the  court  and 
Church,  C.  J.,  said : 

"It  Is  not  strictly  proper  to  refer  to  tbe  teetimcmy  of  a  witness,  and  ask 
the  court  to  charge  that,  if  tbe  Jury  brieve  that  witneu,  tbey  must  find  In 
a  certain  way,  or  that  a  certain  legal  conclusion  follows,  because  It  prevents 
the  Jury  fnun  construing  the  evidence  and  determining  what  tacts  it  does  o- 
tabllsh." 

The  judgment  appealed  from  should  be  affinned,  with  costs. 
Judgment  afiirmed,  with  costs. 

GILDERSLEEVE,  P.  J.  (concurring).  At  the  conclusion  of  the 
main  charge  the  defendant  requested  the  court  to  charge  as  follows: 
"If  the  jury  believe  the  witnesses  for  the  defendant,  their  verdict  must 
be  for  the  defendant" — and  the  court  made  this  reply,  "I  decline  to 
charge  that  otherwise  than  I  have  charged."  The  appeal,  therefore, 
presents  this  question,  viz. :  In  the  instructions  given  had  the  rights 
of  the  defendant,  in  the  event  of  the  jury  crediting  the  statements  of 
defendant's  witnesses,  been  specifically  stated,  with  sufficient  deamess 
and  exactness  to  enable  the  jury  to  give  the  proper  effect  to  ttie  tes- 
timony of  defendant's  witnesses?  The  learned  trial  judge  correctly  in- 
formed the  jury  that  it  was  the  claim  of  the  plainti^  that  while  in  the 
act  of  boarding  the  car  it  started  with  a  severe  jerk,  and  threw  him 
off,  and  as  a  consequence  of  that  he  sustained  injuries;  that  it  was 
defendant's  claim  that,  white  the  car  was  still  in  motion,  plaintiff  ran 
after  the  car,  and  received  injuries  in  being  thrown  in  that  way ;  and 
then  added,  "It  is  for  you  to  determine  in  what  manner  this  accident 
happened."  The  correct  rule  as  to  the  burden  of  proof  was  then  laid 
down,  and  the  jury  told  that  if  they  found  "the  defendant  was  n^Ii- 
gent,  and  that  the  plaintiff  was  not  guilty  of  contributory  negligence, 
you  will  then  consider  the  question  of  damages."  There  is  absent  from 
the  charge  a  concise  definition  of  what  constitutes  negligence,  but  no 
defect  in  that  regard  is  urged,  and  we  cannot  say  that  the  defendant 
was  prejudiced  thereby.  I  think  the  charge,  as  a  whole,  was  a  sufficient 
instruction  to  the  jury.  The  request  under  consideration  was  not  strict- 
ly proper,  and  its  refusal,  in  the  language  stated,  does  not  warrant  a  re- 
versal of  the  judgment. 

I  am  in  favor  of  affirmance. 

MacLEAN,  J.  (dissenting).  The  defendant  appeals  from  a  judg- 
ment entered  upon  a  verdict  in  favor  of  the  plaintiff  in  an  action  to  re- 
cover damages  for  personal  injuries,  and  claims  prejudicial  error  in 
the  refusal  of  the  court  to  charge  its  request:  "That,  if  the  jury 
believe  the  witnesses  for  the  defendant,  their  verdict  must  be  for  the 
defendant."  The  theory  of  the  plaintiff  was  that,  while  in  the  act  of 
boarding  defendant's  car  which  was  at  a  standstill,  it  started  with  t 
jerk,  and  he  was  thrown  off.   The  theory  of  the  defendant  was  that 
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while  the  car  was  rounding  a  curve  the  plaintiff  ran  after  the  car,  and 
collided  with  a  boy,  and  was  thrown.  Had  the  court  instructed  the 
jury  that,  if  they  believed  the  witnesses  for  the  plaintiff,  their  verdict 
must  be  for  the  plaintiff,  such  instruction  would,  in  view  of  the  evi- 
dence, have  been  erroneous,  because  that  would  have  taken  the  questicm 
of  negligence  and  of  contributory  negligence  from  the  jury  and  de- 
termined them  as  law.  Kelle^er  v.  42d  St.,  etc.,  R.  R.  Co..  171  N.  Y. 
309,  313,  63  N.  E.  1096.  It  was  erroneous,  however,  to  refuse  the 
above  specific  request  of  the  defendant,  because,  if  the  witnesses  for  the 
defendant  were  believed,  under  their  theory  of  the  accident  the  neg- 
ligent of  the  defendant  could  not  enter.  Being  entitled  thereto,  it 
was  error  to  refuse  the  request.  Meeker  v.  Smith,  84  App.  Div.  Ill, 
81  N.  Y.  Supp.  1067.  The  judgment  should  therefore  be  reversed,  and 
a  new  trial  ordered. 


COLUMBUS  CXBGIiB  HOTEL  00.  T.  DOBROOZTNSKI. 


Affkai.  and  Ebbob  d  197*)  —  RaneBVAnoN  of  Obouitdb  of  Biviiw  —  Objeo- 
noiTS. 

An  objection  to  defendant's  evidence  that  plaintiff  had  not  performed 
a  ccmdltlon  preoedoit,  on  the  gtoond  tiiat  d^uidant  had  not  pleaded  the 
coiidltt(Hi,  cannot  be  availed  of  on  aroeal  where  It  was  not  urged  at  the 
trlaL 

[Ed.  Note^For  oittier  cases,  eee  Appeal  and  Error,  Dea  Dig.  I  197;* 
Pleading;  Gent  Dig.  ||  1428-1441.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Columbus  Circle  Hotel  Company  against  Isaac 
Dobroczynski.  Judgment  for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

William  C.  Relyea,  for  appellant 
Leopold  Freiman,  for  respondent 

SEABURY,  J.  This  is  an  action  on  a  written  guaranty.  The  de- 
fendant offered  evidence  that  a  condition  precedent  which  the  plaintiff 
had  agreed  to  perform  was  not  performed  by  it.  The  appellant  urges 
that  the  judgment  should  be  reversed,  because  the  alleged  condition 
precedent  was  not  pleaded  in  the  defendant's  answer.  The  time  for  the 
plaintiff's  attorney  to  have  made  this  objection  was  at  the  trial.  The 
rea>rd  shows  that  tiiis  objection  was  not  urged  agabst  the  reception 
of  this  evidence.  We  cannot  say  that,  if  objection  had  been  made,  the 
trial  court  would  not  have  excluded  it  or  th^t  the  answer  would  not 
have  been  amended  to  meet  the  objection.  The  objecticm  to  the  recep- 
tion of  this  evidence  is  therefore  not  available  to  the  appellant.  The 

•For  otlMT  cum  mtt  umt  topic  a  |  xttubib  In  Dm.  i  Am.  Diss.  1M7  to  dat«,  a  Rop'r  Ina«xM 
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only  other  question  raised  by  this  appeal  is  one  of  fact  which  was  re- 
solved against  the  appellant  by  the  trial  court. 

We  think  the  jud^ent  appealed  from  should  be  aflSnned,  with 
costs. 

Judgment- affinned,  with  costs.  All  concur. 


(Supreme  Court,  Appellate  DItIbIod,  Foarth  D^jtartment  Norember  U,  MOB.) 

1.  PATUKirr  ({  5*)— Dbfknses— Good  Faith. 

That  a  debtor  is  aware  that  his  creditor  ia  Indebted,  or  that  jadgments 
have  been  obtained  against  him,  does  not  affect  the  good  faith  of  p^y- 
ments  on  his  own  Indebtedness  made  either  directly  to  bis  creditor  or 
upon  hlB  creditor's  order,  unless  shown  to  ihave  been  made  to  d^eat  some 
right  of  the  payee's  creditors  to  ttie  particular  claim  which  the  latter  had 
acquired,  and  of  whldt  the  debtor  bad  notice. 
[Ed.  Note. — For  otber  cases,  see  Payment,  Dec  Dig.  (  5.*] 

2L  EXKOUnON  (I  409*)  —  SUFFIXMENTABT  PBOOBEDINQS— BSCEIVEBS— TlTLX  TO 
AND  POBBESSIOn  OF  PBOnSTT. 

Oode  GiT.  Proc.  {  2468,  resting  a  recelTer  In  supplementary  iHroceedlngs 
with  the  property  of  the  Judgmrat  debtor  from  the  time  of  his  appoint- 
ment, and  section  2469,  providing  tiiat,  when  the  receiver's  title  has  be- 
come so  vested,  it  also  extends  back  by  r^atlon  for  the  benefit  of  the 
judgment  creditor  In  whose  behalf  the  proceeding  was  Instituted,  extend 
a  receiver's  title  back  by  relation  for  the  benefit  of  the  Judgment  credit- 
or alMie  In  whose  behalf  the  proceeding  is  instituted,  and  not  for  the 
benefit  of  all  creditors  who  may  subsequently  Have  such  receivership  ex- 
tended for  their  benefit 

[Ed.  Note.~For  other  cases,  see  Etzecutlon,  Cent  Dig.  |  11*^;  Dec. 
Dig.  S  400.*] 

Appeal  from  Trial  Term,  ]>wis  County. 

George  S.  Hubbard  was  appointed  receiver  of  Henry  M.  Todd  and 
Bertram  W.  Brown  in  proceedings  supplementary  to  execution  on  a 
judgment  recovered  by  Edgar  Jones  and  others  against  Todd  and 
Brown,  and,  from  a  judgment  recovered  by  him  against  the  J.  P.  Lewis 
Company,  it  appeals.  Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILUAMS, 
KRUSE,  and  ROBSON,  JJ. 

W.  S.  Van  Allen,  for  appellant 
H.  M.  Wilbur,  for  respondent 

ROBSON,  J.  Plaintiff  was  appointed  receiver  of  the  property  of 
Henry  M.  Todd  and  Bertram  W.  Brown  by  an  order  duly  granted, 
which  was  filed  and  entered  in  Lewis  county  clerk's  office  February  14, 
1905,  and  on  the  16th  of  that  month  he  duly  qualified  as  such  receiver. 
This  appointment  was  made  in  proceedings  supplementary  to  execution 
upon  a  judgment  recovered  by  Edgar  Jones  et  al.  against  the  said  Todd 
and  Brown  January  30,  1905,  for  the  sum  of  $198.56.  Copy  of  the 
affidavit  and  order  in  these  supplementary  proceedings  was  served  upon 
the  judgment  debtor,  Brown,  February  2,  1905,  and  upon  Todd,  the 
other  debtor,  February  6,  1905.  A  copy  of  this  order  and  affidavit  was 

*For  oUi«r  cbm      nm«  bqile  h  I  mnmB  In  D«e.  ft  Am.  Dlga.  1907  to  AaU,  A  Rap'r  InteM 
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also  served  upon  the  J.  P.  IvCwis  Company,  the  defendant  in  this  ac- 
tion, February  3,  1906.  By  subsequent  orders  plaintiff's  receivership 
was  duly  extended  in  separate  proceedings  supplementary  to  execution 
upon  three  other  judgments  against  Todd  and  Brown.  These  orders 
were  granted  about  February  24,  1905,  and  the  proceedings  in  which 
they  were  granted  were  begun  not  earlier  than  February  21,  1905. 

The  referee  has  found  upon  sufficient  evidence  that  at  the  time  the 
copy  of  papers  in  proceedings  supplementary  to  the  execution  on  the 
Jones  judgment  was  served  upon  Brown  and  the  J.  P.  Lewis  Com- 
pany there  was  due  from  and  payable  by  the  J.  P.  Lewis  Company  to 
Todd  and  Brown  the  sum  of  $749.83.  This  amount  was  the  balance 
unpaid  on  a  contract  for  cutting  timber  which  Todd  and  Brown  had  at 
that  time  substantially  completed.  Between  the  date  of  the  service  of 
copy  of  the  affidavit  and  order  in  the  suralementary  proceedings  on 
the  Jones  judgment  on  Brown  and  the  J.  P.  Lewis  Company,  before 
recited,  and  the  8th  day  of  February,  1905,  the  J.  P.  Lewis  Company 
paid  out  for  Todd  and  Brown  to  creditors  of  the  latter  sums  aggregat- 
ing $693.57.  These  amounts  were  charged  to  Todd  and  Brown's  ac- 
count by  the  J.  P.  Lewis  Company,  and  were  paid  apparently  in  contin- 
uance of  an  agreement  between  the  parties,  which  had  been  followed 
for  some  time  prior  to  that  date,  by  which  the  Lewis  Company  agreed 
to  pay  on  like  orders  the  wages  of  persons  who  were  employed  for  Todd 
and  Brown  on  this  timber  contract,  or  for  supplies  furnished  for  Todd 
and  Brown  in  connection  therewith.  There  are  included  in  this  total 
amount  paid  by  the  Lewis  Company  two  items,  one  of  $30  and  one  of 
$50,  which  are  not  for  wages  or  supplies  or  paid  on  the  direct  order 
of  Todd  or  Brown;  but  the  evidence  shows  that  all  items  charged  to 
their  account  were  paid  by  the  Lewis  Company  for  their  benefit  and 
pursuant  to  the  prior  understanding  and  agreement  of  the  parties. 
The  referee  has  declined  to  allow  the  Lewis  Company  credit  for  any 
of  these  payments,  and  has  held  that  plaintiff  is  entitled  to  recover  of 
the  defendant  the  full  sum  fotmd  by  him  to  have  remained  unpaid  on 
the  contract  at  the  date  of  the  service  of  the  order  in  supplementary 
proceedings  on  the  execution  issued  on  the  Jones  judgment. 

The  title  of  a  receiver  appointed  in  such  proceedings  to  fhe  property 
of  a  judgment  debtor  and  the  time  when  it  vests  is  specified  and  gov- 
erned by  sections  24G8  and  2469  of  the  Code  of  Civil  Procedure.  By 
section  2468  the  property  of  a  judgment  debtor  is  with  two  exceptions 
not  now  material  to  consider  vested  in  a  receiver,  who  has  duly  quali- 
fied, from  the  time  of  filing  the  order  appointing  him,  or  extendii^  his 
receivership,  as  the  case  may  be.  As  provided  in  the  following  sec- 
tion, when  Uie  receiver's  title  to  personal  property  has  become  vested, 
as  prescribed  in  the  preceding  section,  it  also  extends  back  by  relation, 
for  the  benefit  of  the  judgment  creditor  in  whose  behalf  the  special 
proceeding  was  instituted,  so  as  to  include  the  personal  property  of  the 
judgment  debtor  at  the  time  of  the  service  of  the  order  requiring  him 
to  attend  and  be  examined.  At  the  time  the  order  appointing  plaintiff 
receiver  was  filed,  defendant  had  paid  out  pursuant  to  agreement  with 
Todd  and  Brown  in  satisfacti(Hi  of  the  latter's  indebtedness  all  but 
about  $56  of  the  amount  which  defendant  owed  Todd  and  Brown  on  the 
timber  contract  at  the  time  of  the  service  of  the  order  for  their  ex- 
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amination  in  the  Jones  supplementary  proceedings.  From  the  fact 
that  a  copy  of  the  affidavit  and  order  in  these  proceedings  was  served 
on  the  defendant  prior  to  these  payments,  it  may  be  that,  as  to  the 
claim  on  the  Jones  judgment,  defendant  had  notice  thereof,  and  that 
these  payments  may  not  be  considered  as  made  in  good  faith  and  with- 
out notice  so  far  as  the  rights  of  the  owners  of  that  claim  are  con- 
cerned. But  they  were  all  made  before  any  proceedings  supplementary 
to  execution  were  begun  on  any  of  the  other  juc^ment  claims  against 
Todd  and  Brown.  We  fail  to  find  in  the  record  any  evidence  that 
defendant  knew  of  these  other  claims,  except  possibly  the  Buckley 
judgment,  and  no  evidence  whatever  that  the  payments  by  defendant 
on  file  account  of  Todd  and  Brown  were  not  made  in  good  faith,  and 
without  notice  as  to  these  claims.  The  mere  fact  that  a  debtor  is 
aware  that  his  creditor  is  indebted,  even  largely,  or  that  judgments 
have  been  obtained  against  him,  should  not  affect  the  good  faith  of 
payments  on  his  own  indebtedness  made  by  him  either  directly  to  his 
creditor,  or  upon  his  creditor's  order ;  imless,  at  least*  it  was  shown  tiiat 
such  payments  were  made  for  the  purpose  of  defeating  some  rig^t  of 
the  debtor's  creditors  to  this  particular  claim,  which  the  latter  had 
acquired  and  of  which  the  debtor  had  notice. 

Under  section  2469  the  receiver's  title  to  the  judgment  debtor's 
property  extends  by  relation  back  to  the  date  of  service  of  the  order  for 
the  latter's  examination  not  for  the  benefit  of  all  creditors  who  may 
subsequently  have  sudi  receivership  extended  for  their  benefit,  but. 
as  the  section  expressly  provides,  it  is  for  the  benefit  of  the  judgment 
creditor  in  whose  behalf  the  spedal  proceeding  was  instituted. 

We  conclude,  therefore,  that  ihe  receiver  in  this  action  was  at  most 
entitled  to  recover  judgment  against  defendant  only  to  the  extent  of  the 
claim  upon  which  the  proceedings  were  instituted  in  whidi  he  was 
first  appointed,  together  with  the  proper  costs  and  allowances  therein. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  aj^llant  to 
abide  &e  event.  All  concur. 


WTOKOFF,  OHnROH  &  PABTRIDGB  V.  IiANDSDBN  CO. 


WABKBOUsmiN  (I  34*)— Stobagx  or  AimncoBiLs— iHJun  to  HAOKnn— 

UGINOB— EVIDEnCM. 

In  an  actloo  tor  the  storage  of  an  automobile,  evidence  held  not  to  rap- 
port a  connterclalm  ba«ed  on  tbe  charge  that  plaintiff  had  negjlgentiy 
damaged  tbe  machine  by  fllllng  the  cells  of  the  battery  with  niliAuric 
acid,  instead  of  dlstUled  water. 

[Ed.  Note. — For  other  cases,  see  Warebonsemen,  Dec.  Dig.  |  34*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Wydcoflt,  Church  &  Partridge  against  the  Landsden  Com- 
pany. From  a  judgment  of  the  City  Court  of  the  city  of  New  York, 
rendered  in  favor  of  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

*For  otfaw  OMM  MM  Mm*  toplo  ft  i  huiibbb  tat  Dtc  a  Am.  DIs*.  1H7  to  date,  a  R^'r  Indan* 


(Supreme  Court;  Appellate  Term.  November  21,  100&) 
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Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  J  J. 

Fletcher,  McCutcheon  &  Brown,  for  appellant. 
James  Cowden  Meyers,  for  respondent. 

MacLEAN,  J.  Having  and  taking  the  affirmative  on  its  counter- 
claim for  damages  for  having  filled  the  cells  of  a  storage  battery  of  an 
automobile  witii  sulphuric  acid,  instead  of  distilled  water,  the  defend- 
ant's vice  president  testified  that  the  company  kept  its  automobile  in 
the  garage  of  the  plaintiff,  which  brought  this  action  for  storage;  that, 
having  used  the  car  all  day,  he  brought  it  to  the  plaintiff's  garage  about 
July  8,  1907;  that  on  the  day  following  tiie  machine  would  not  move, 
and  he,  on  inspection,  discovered  the  battery  was  hot  and  the  surface 
of  the  battery  filled  with  gases;  that  after  giving  it  a  very  long  charge 
he  took  the  car  to  Newark,  just  got  to  Newark  with  it,  and  thereupon 
the  battery  was  taken  frcan  the  machine  and  sent  to  the  Edison  Storage 
Battery  Works,  whence  it  was  returned  in  a  few  days;  that  it  did  not 
Tun  as  it  used  to  before  July  8th,  and  that  after  using  it  two  or  three 
times  a  week,  sometimes  from  New  York  to  Newark,  in  the  latter  part 
or  towards  the  middle  of  September,  it  was  sent  back  to  tiie  Edison 
Works.  A  witness  in  charge  of  the  testing  department  of  the  latter 
company  testified  to  receiving  the  battery  early  in  July  and  to  replacing 
23  of  the  60  or  so  cells  because  they  did  not  come  up  to  capacity;  that 
the  battery  came  back  on  the  15th  of  September  when  the  whole  bat- 
tery was  tested,  and  the  cells  cut  open  and  tested  by  the  chemist,  who, 
testifying,  said  that  he  found  sulphuric  acid  in  combination  witii 
potash  in  every  <»ie  of  the  cells. 

Assuming  all  of  this  testimony  to  be  of  facts,  it  left  unaccounted  for 
so  many  o^^rtunities  for  interference  by  others  both  previously  to 
and  during  a  long  drive  of  36  miles  before  coming  into  the  garage 
on  July  sSi,  on  the  trip  to  Newark,  and  on  the  sundry  trips  for  the 
weeks  following,  that  the  issue  of  which  the  defendant  had  the  affirma- 
tive was  too  scantily  sustained  by  the  evidence.  The  cogency  whereof, 
moreover,  was  weakened  by  the  persistent  course  of  its  attorney  in 
asking  not  for  facts  but  for  conclusions  of  the  witnesses,  to  which  ques- 
tioas  objections  were  duly  made  and  exceptions  taken.  On  the  other 
hand,  the  evidence  for  the  plaintiff  was  positive.  The  person  in  chai^ 
of  the  electrical  department  of  the  plaintiff  testified  that  he  recalled 
the  incident  because  it  was  on  Sunday,  which  was  the  7th;  that  the 
car  came  in  about  8  o'clock ;  that  he  himself  filled  the  battery,  noticed 
the  battery  was  very  hot ;  that  he  never  saw  an  Edison  battery  hot  be- 
fore; that  he  filled  this  battery  with  distilled  water,  describing  the 
process  of  taking  the  water  from  a  carboy  with  a  pipe  from  which  he 
sucked  the  air  until  a  quantity  of  the  liquid  came  into  his  mouth ;  and 
that  immediately  after  filling  the  Landsden  machine  he  filled  ano^er 
from  the  same  carboy,  si]^oning  it  the  same  way  for  the  Lewando 
Company  (dyers  and  cleaners),  whose  chaffeur,  appearing  as  a  witness, 
testified  that  he  drove  his  car  all  through  the  month  of  July  and  up  to 
the  1st  of  October.  This  positive  evidence  so  far  outweighs  the  loop- 
holed  testimony  for  the  defendant  in  support  of  the  counterclaim  that 
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the  judgment  for  $206.50  resting  upon  a  verdict  for  the  difference  be- 
tween the  plaintiff's  claim  for  storage,  admittedly  correct^  and  $500 
cost  for  replacing  the  batteries,  must  w  reversed,  even  apart  from  somt 
errors  in  the  admission  of  evidence  and  an  incmisiderate  expression  in 
the  charge  of  the  learned  trial  justice. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

GILDERSLEEVE,  P.  J.,  concurs. 

SEABURY,  J.  (concurring).  This  action  was  brought  to  recover 
$293.60  for  stora|:e  of  the  defendant's  automobile.  The  defendant  ad- 
mitted the  plaintiff's  cause  of  action,  and  pleaded  a  counterclaim  for 
$500.  The  counterclaim  was  based  upon  the  charge  that  the  plaintiff 
had  through  negligence  damaged  the  defendant's  automobile  by  filling 
the  cells  of  the  battery  with  sulphuric  acid,  instead  of  distilled  water. 
The  jury  returned  a  verdict  for  the  defendant  for  $206.50.  The  de- 
fendant proved  that  on  the  8th  or  9th  day  of  July  he  brought  the  car 
to  the  plaintiff's  gara^  to  be  charged,  and  that  on  the  following  day  he 
found  that  the  machme  would  not  move,  and  that  the  battery  was  hot 
and  filled  with  gases.  The  battery  was  then  sent  to  the  Edison  Storage 
Battery  Works  on  July  10th.  In  August  a  chemist  in  the  employ  of 
the  Edison  Cwnpany  subjected  it  to  a  test,  and  found  that  sulphuric 
acid  had  been  inserted  in  the  cells.  Some  of  the  cells  in  the  battery 
were  found  to  be  defective  when,  it  was  examined  on  July  15th.  Tht 
evidence  was  not  sufficiently  definite  to  justify  the  conclusion  that  the 
plaintiff's  anploy£  had  put  sulphuric  acid  in  the  cells.  To  justify  this 
inference,  it  was  necessary  for  the  defendant  to  prove  lliat  no  one  else 
had  put  sulphuric  acid  in  the  cells  between  the  time  when  the  battery 
was  taken  from  the  plaintiffs  garage  and  the  time  when  the  chemist 
made  the  test  to  which  he  testified.  In  the  absence  of  satisfactory  evi- 
dence upon  this  point,  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  witii  costs  to 
appellant  to  abide  the  event 


DlBHIBSAT.  AND  NON8UIT  (|  60*)— PHOSECUTION. 

^Vlle^e  Issue  was  Joined  on  March  lOth,  and  defendant's  attoraey  re- 
quested plalntlfTB  attorney  not  to  prosecute  tbe  action  as  defendant  tiad 
JUBt  loBt  her  husband  and  was  in  straitened  drcumstancest  and  on  be- 
ing Informed  on  July  16th.  by  defmdiuifB  attoiney,  tluit  defendant  could 
not  pay  anything,  plalntifTs  attorney  stated  that  be  would  not  i»OKCiita 
tbe  action  "Inasmnch  as  a  Judgment  would  be  of  no  Talue^"  a  motI<m  tD 
dlsmlsa  tor  onreasonable  neglect  made  two  weeks  thraeafter  was  prcverlT 
denied. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and  NtHisalt,  Gent.  Dig.  I 

147 ;  Dec.  Dig.  i  60.*] 

•For  oUter  oum  im  »wne  topic  A  |  mm sbb  la  Dm.  A  Am.  Dlpk  U07  to  date,  *  Rep'r  Indoiw 
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Apijeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Charles  Schulz  and  another  against  Mai7  Orifiith.  From 
an  order  denying  a  motion  to  dismiss  the  complaint,  defends^t  ai^eals. 
Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Ernst,  Lowenstetn  &  Cane  (Bernard  M.  L.  Ernst,  of  counsel),  for 
appellant. 

Frank  Thom  (Philip  Cohen,  of  counsel),  for  respondents. 

MacLEAN,  J.  The  defendant  appeals  from  an  order  dated  June 
29,  1906,  den3ring  her  motion  to  dismiss  the  complaint  herein  for  fail- 
ure to  prosecute.  It  appears  that  issue  was  joined  on  Mardi  10,  1906, 
and  that  defendant's  attorney  requested  the  attorney  for  the  plaintiffs 
"not  to  prosecute  the  action  against  the  defendant,  as  she  was  a  woman 
who  had  just  lost  her  husband,  and  that  she  had  been  left  in  straitened 
circumstances."  Then  the  attorney  for  the  plaintiifs  proposed  to  dis- 
continue if  the  defendant  would  pay  the  rent  for  one  month,  the  action 
*being  one  to  recover'for  rent,  but  was  informed  on  July  16, 1906,  by  the 
attorney  for  the  defendant  that  the  defendant  was  not  in  a  position  to 
pay  anything.  Thereupon  he  stated  that  he  would  not  prosecute  the 
case  "masmuch  as  a  judgment  would  be  of  no  value."  In  view  of  the 
request  not  to  prosecute  made  by  the  attorney  for  the  defendant,  she 
may  not  now  well  claim  unreasonable  neglect  on  the  part  of  the  plain- 
tiffs to  proceed  with  the  action,  and  the  discretionary  order  of  the  court 
below  should  remain  undisturbed. 

Order  affirmed,  with  $10  costs  and  disbursements.  All  conctu*. 


BAiunnT  ({  81*)— Actions— EviDENca. 

Evidence  held  traffldrat  to  oTerctnne  the  presamptlon  of  liability  of  the 
bailee  of  a  borne  arising  from  Its  failure  to  return  the  horse  to  the  bailor. 
[Ed.  Note. — For  other  cases,  see  Bailment,  Dec.  Dig.  {  81.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Phillip  Collins  and  another  against  the  Star  Company. 
Judgment  for  plaintiffs,  and  defendant  aj^als.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Clarence  J.  Sheam,  for  appellant. 

J.  Campbell  Thompson,  for  respondents. 

PER  CURIAM.  The  plaintiffs  brought  this  action  to  recover  the 
value  of  a  horse  hired  by  them  to  the  defendant,  which  was  not  retum- 

•For  ether  cmm  m«  wune  topio  *  I  hvhbbb  In  D«c.  it  Am.  Dlga.  1907  to  dat«,  ft  Rep'r  Iad«xM 
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cd  to  the  plaintiffs.  The  defense  was  that  the  horse  had  been  killed  by 
a  third  party  Uirough  no  negligence  on  the  part  of  the  defendant  The 
pleadings  were  oral.  Vpoa  the  trial  the  hiring  failure  to  return  and 
value  of  the  horse  were  not  contested.   The  pUiintiffs  proved  a  prima 
facie  case.   The  defendant  to  overcome  the  presumption  of  liability 
arising  from  its  failure  to  return  the  horse  introduced  the  testimony 
of  two  witnesses  who  were  drivers  on  the  wagon  to  which  the  horse 
was  attached.    Both  of  these  witnesses  testified  that  on  the  day  of 
the  accident,  while  driving  north  on  the  east  car  track  on  East  Broad- 
way, as  they  approached  Rutgers  street,  they  saw  a  horse  and  wagon 
owned  by  one  Larkins  coming  south  cm  the  west  car  track  <hi  Hast 
Broadway;  that,  when  five  feet  past  Rutgers  street  at  the  intersection 
of  East  Broadway,  Larkins'  horse  and  wagtHi  turned  suddenly  east 
into  Rutgers  street,  and  the  pole  of  the  wagon  struck  the  horse  attach- 
ed to  the  defendant's  wagon,  causing  fatal  injuries;  that  the  defend- 
ant's wagon  was  moving  slowly,  and,  in  an  effort  to  avoid  the  acci- 
dent, the  defendant's  driver  swung  the  horse  to  the  right  but  could  not 
avoid  the  collision;  that  the  defendant's  driver  ran  after  and  caught 
Larkins'  driver,  who  seemed  intoxicated.  The  hcyse  died  at  the  place 
of  the  accident.    This  evidence  was  sufficient  to  overcome  the  pre- 
sumption of  liability  raised  by  defendant's  failure  to  return  the  horse, 
and,  in  the  absence  of  any  proof  tending  to  show  that  the  accident  was 
due  to  negligence  or  lack  or  ordinary  care  and  prudence  on  tiie  part 
of  the  defendant,  the  complaint  should  have  been  dismissed. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  lie  event 


CocBTs  (I  189*)— MimiciPAX.  GoDviB— Fbocbm— JusnDionoir  of  thk  FnsoN. 
The  fact  that  an  alias  snmmoiis  la  tssned  from  a  district  of  a  mnnidpal 

court  wli]<4k  Is  not  the  district  from  wblch  the  original  sommons  and 
other  aliasea  were  issaed  does  DOt  affect  the  jurisdiction  of  the  original 
district  of  the  person  of  the  defendant,  where  there  Is  no  proof  that  the 
last  alias  sommons  was  the  one  served  on  defendant 
[Ed.  Note.— Fw  other  cases,  see  Courts,  Dec  IMg.  |  189.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 


Action  between  William  Lipfert  and  Osias  Mailer.  From  the  judg- 
ment rendered,  defendant  appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Max  Brown,  for  appellant. 

Putney,  Twombly  &  Putney,  for  respondent 

GILDERSLEEVE,  P.  J.  The  defendant  appeals  from  a  judgment 
entered  against  him  in  favor  of  the  plaintiff  upon  the  ground  tlwit  the 
court  below  obtained  no  jurisdicti<ni  over  his  person.   The  lade  of 

•Ittr  oOiar  «aaM  MS  un*  topio  *  i  mnma  In  Dm.  ft  Am.  Dlia.  lM7bitetfcft  Upflatnn 


LIPFBBT  T.  MftT.TilBR, 


(Supreme  Gourt  Appelate  Tenn.   Noranber  21  190&) 
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jurisdiction  in  the  court  below  is  based  upon  the  alleged  fact,  as  stated 
before  the  trial  court,  when  defendant's  counsel  made  his  motion  to 
dismiss  the  proceedings)  and  to  vacate  the  judgment,  that  the  copy 
of  the  summons  served  upon  the  defendant  was  apparently  issued  out 
of  the  Second  District  Municipal  Court  and  signed  by  the  clerk  of 
that  district,  when  the  action  had  been  brought  in  the  First  District 
MHinicipal  Court  and  the  previous  alias  summons  had  been  issued  by 
the  clerk  of  the  first  district.  The  original  summons  filed  in  court 
with  proof  of  service  thereon  was  issued  out  of  the  proper  district, 
and  signed  by  the  proper  clerk.  In  support  of  defendant's  conten- 
tion, he  had  marked  in  evidence  a  summons  and  several  alias  sum- 
mons of  which  the  last  one  was  issued  out  of  the  second  district  and 
signed  by  the  clerk  of  that  district;  but,  as  to  whether  or  not  that 
summons  was  the  summons  served  upon  the  defendant  herein,  there 
is  no  proof  whatever.  Had  the  defendant  testified  that  such  copy  sum- 
mons was  served,  and  that  none  other  had  been  served  upon  htm  in 
this  action,  there  would  be  force  in  defendant's  contention,  but,  in  the 
absence  of  proof  of  that  nature,  the  affidavit  of  the  process  server 
that  he  served  a  summons  upon  the  defendant  by  leaving  with  him 
a  true  copy  of  the  original  and  said  original  summons  being  correct 
in  all  respects  stands  unoontradicted,  and  the  court  acquired  jurisdic- 
tion thereby. 
Judgment  affirmed,  with  costs.   All  concur. 


1,  TaiAL  (i  243*)— InarrBUOnoifs— MiSLB^iNO  Im'TBuonons. 

An  Instruction  that  tbe  Jury  most  draw  do  inferences  from  the  fact 
that  defendant  did  Hot  call  any  witnesses,  and  a  subsequent  Instruction. 
Uiat  It  la  the  duty  of  both  parties  to  call  as  witnesses  all  persons  whose 
attendance  they  can  procure,  and  whose  testimony  is  material,  and  that 
the  Jury  may  consider  the  failure  of  either  party  to  call  witnesses  on  the 
question  whether  the  evid«ice  of  such  witnesses  would  have  been  favora- 
ble to  the  party,  are  misleading  because  Inoonslstent. 

[Ed.  Note^Fw  oUier  cases,  see  Trial,  Cmt  Dig.  11  004,  066;  Dec  Dig. 
I248.*] 

2.  Negliobncb  (i  141*)— Acnon— iRSTBUcnoNB. 

In  an  action  for  negligence,  the  refusal  to  charge  4bat  negligence,  how- 
ever slight  on  the  part  ct  plalntlir.  If  contributory,  inecludes  a  recovery, 
la  erroueoua 

[Ed.  Note.— Fwr  other  caaes^  see  NegUsence,  Ceat.  Dig.  |  886;  Dec.  JAg. 


Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Albert  Hartman  against  Adrian  H.  Joline  and  another, 
as  receivers  of  the  New  York  City  Hailway  Company.  Prom  a  judg- 
ment of  the  Municipal  Court  in  favor  of  plaintiff,  defendants  appeal. 
Reversed,  and  new  trial  ordered. 

*For  otber  eaus  m»  Mm*  Uvlo  A  |  mnaoM  la  Deo.  A  Am.  Dls>.  1M7  to  date,  ft  Rap'r  IiutozM 
U2N.T.S.— 67 


HABTlftAN  V.  JOUNO  et  aL 


(Snpreme  Court,  Appelate  Term.   Nov«nber  24,  1908L) 
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Argued  before  GILDERSLKEVE,  P.  J»  and  MacLEAN  and  SEA- 
BURY.  JJ. 

Hasten  &  Nichols  (Anthony  J.  Ernest,  of  counsel),  for  appellants. 
Stuart  G.  Gibboney,  for  respondent 

MacLEAN,  J.  The  judgment  entered  upon  the  verdict  herein  in 
favor  of  the  plaintiff,  who  brought  this  action  to  recover  damages  for 
injuries  to  his  van  run  into  by  a  car  of  the  defendants,  must  be  re- 
versed and  remanded  because  of  errors  in  the  charge  of  the  trial  justice 
to  the  jury.  The  defendants  rested  upon  the  plaintiff's  case,  and  prior 
to  the  charge  requested  the  court  to  instruct  as  follows: 

"DefraidantB*  Gonnse]:  I  ask  your  b<mor  to  Instnict  the  Jar7  thftt  tbey 
have  no  right  at  this  time  to  draw  any  Inferencw  tnm.  the  tect  that  the  de- 
f»idants  <Ud  not  call  any  witnesses. 

"Tbe  Court:  Gentlemen  of  the  Jnry,  I  Instruct  yon  to  disregard  the  state- 
mmtB  made  by  counsel  for  the  plaintiff.  You  must  draw  do  Inferences  at  all 
from  the  fact  that  the  defendant  did  not  call  any  witnesses." 

Thereafter,  and  in  the  course  of  his  charge,  the  trial  justice  instruct- 
ed the  jury  as  follows ; 

"Now,  gentlemm.  It  Is  the  duty  of  both  the  plaintiff  and  the  defendant  to 
call  as  witnesses  all  persons  whose  attendance  in  court  tbey  could  bare  pro- 
cured by  exercising  due  diligence,  and  whose  testimony  would  have  been  ma- 
terial to  the  Issues  In  this  case,  and  you  hare  a  right  to  consider  the  failure 
of  either  party  to  call  any  witnesses  whom  tbey  might  have  called  on  tbe 
question  whetha  or  not  the  erldence  of  sach  witneasea  would  have  beeo  fa- 
vorable or  nnfavranble  to  tbe  party." 

Upon  the  conclusicm  of  the  diaxge  ttie  counsel  for  the  defendants 

specifically  excepted  as  follows : 

"Defendants'  Counsel:   Z  except  to  that  portion  of  your  honor's  cbaige  In 
relation  to  the  witnesses  taiat  mlj^t  be  In  court 
"The  Court:  I  ahall  preserre  your  rii^tSb" 

These  contradictory  instructions  were  certainly  misleadit^,  and 
therefore  erroneous,  as  was  likewise  the  refusal  to  charge  upon  re- 
quest as  to  the  effect  of  slight  contributory  negligence,  to  whidi  ex- 
ception was  taken,  as  negligence,  however  slight,  on  the  part  of  the 
plaintiff,  if  contributory,  must  preclude  recovery. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event. 

GILDERSLEEVE,  P.  J.  I  concur.  In  the  main  charge  the  rule 
in  reference  to  absent  witnesses  was  not  correctly  stated.  See  Rooder 
V.  Interurban  St  Ry.  Co.,  48  Misc.  Rep.  519,  96  N.  Y.  Supp.  25fi. 

SEABURY,  J.  I  think  that  the  refusal  of  the  court  to  charge  a 
request  made  by  the  counsel  for  the  defendants  justified  the  jury  in 
concluding  that  they  were  to  determine  the  comparative  negligence  of 
the  parties.  I  concur  in  the  view  that  the  judgment  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellants  to  abide  the  event. 
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HEBBBRD,  Gom'r,  t.  LEB. 
(Supreme  Gcrart,  Appellate  Term.   Norember  24,  190S.) 

HUBBAND  AND  Win  (§  819*)  —  ABAHDOH VDIT  —  TTRDSnUaHO  VOB  BUPPOBT— 

RECOTEBT— ElTIDENCS. 

To  recover  against  a  sarety  on  a  statutory  ondertakliv  exacted  from 
a  burtiaiid  to  pay  a  weekly  sam  for  support  of  his  wife,  It  must  be 
praveA  that  tbe  wife  bad  become  a  charge  npon  the  public  treasury. 

[Ed.  Notfc— For  aHhm  cases,  see  Husband  and  Wife,  Dea  Dig.  {  319.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  Robert  W.  Hebberd,  Consmissioner  of  Public  Charities  of 
the  City  of  New  York,  against  Prank  Lee,  impleaded  with  Alexander 
P.  McArthur.  Judgment  for  plaintiff,  and  de^dant  appeals.  Re- 
versed, and  new  trisu  ordered. 

Argued  before  GIU5ERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Charles  Frankel,  for  appellant. 

Francis  K.  Pendleton  (Herman  Stiefel,  of  counsel),  for  re^Kmdent. 

SEABURY,  J.  This  action  is  brought  upon  an  undertaking  given 
in  a  proceeding  in  a  magistrate's  court,  requiring  the  defendant  Mc- 
Arthur to  pay  the  sum  of  $10  a  week  to  his  wife  for  her  support.  The 
defendant  Lee  was  surety  upon  this  undertaking.  Upon  the  trial  the 
plaintiff  proved  that  the  defendant  McArthur  defaulted  in  the  payment 
of  the  sum  of  $80,  but  failed  to  prove  that  McArthur's  wife  had,  in 
fact,  become  a  chaige  upon  the  public  treasury.  Upon  the  failure  of 
the  plaintiff  to  prove  this  fact,  the  complaint  should  have  been  dis- 
missed. The  case  of  Goetting  v.  Normoyle,  191  N.  Y.  368,  84  N.  E. 
287,  is  decisive  of  the  question  now  presented,  and  renders  further  dis- 
cussion unnecessary. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
a>sts  to  the  appellant  to  abide  the  event.  All  a>ncur. 


UDTBOPOLITAN  ALUMINUM  MFG.  00.  n  I«AU. 

(Siii»eme  Omrt;  Appellate  Term.  Noranber  M,  190&) 

1.  Btmmroi  Q  £iO*)— Pabql  Evroiircii— ADinasiBXLrrr. 

Parol  evidence  1b  admlSBtble  to  show  that  a  ctmlzact  whl^  is  In  torn 
a  complete  contract,  was  not  to  beoMne  binding  nntH  tbe  performance  of 
a  condttl<m  precedent  resting  In  parol. 
[Bd.  Note^For  other  cases,  see  Evidence  Oeot  IMg.  |  196S;  Dec.  Dlgt 

Z  Fbxnozpai;  aitd  Aonn!  (1 108*)— Obdebs— CJontraots. 

One  signing  an  order  for  goods  stipulating  that  the  order  Is  not  sub- 
ject to  coontermand,  and  that  bo  special  agreements  of  the  agent  wlU^ 
be  recognized,  unless  written  in  the  order  and  approved  by  the  seller., 
waives  thereby  an  Inconalstent  oral  agreement  made  with  the  seller't»^ 
agent 

[Ed.  Notfc — For  other  cases,  see  E*rinclpal  and  Agent,  Cent  Dig.  i  280 :. 
Dec.  Dig.  I  IQB.*] 

•Forelhar  cuMBMnmstopleaiinnaanla  Dm.  a  Am.  IMsi.  IMfftv.teta,  *IUp*r  Indvn* 
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8.  Pbikcipal  ard  Agkut  ft  148*)— Authobxtt  ta  A.aBHT— Bights  of  Thibd 

PXBSONS. 

Wbere  one  cwderB  goods  of  an  agwt  ot  the  seller  with  direct  notice  that 
the  agent  in  making  an  oral  a^reonent  exceeded  his  authority,  tiie  agaifa 
agreement  did  not  bind  liie  sdlw. 

[Ed.  Note.— For  other  casra,  see  Principal  and  A«ent;  Coit  Dig.  1  539; 
Dec.  Dig.  I  148.*] 

4.  PanrciFAL  and  Aokut  (1 147*)— ATjTHOBnr  or  Agent. 

The  position  of  a  salesman  merely  algntfles  a  limited  anthoritr,  and  one 
dealing  with  him  la  as  a  matter  of  law  charged  with  notice  tbenat,  to 
that  before  trustli^  to  it  he  is  bound  to  ascertain  its  extent. 

[Ed.  Not&— For  otiier  cases^  see  Principal  and  Agent,  Oent  Dig.  |  9S9; 
Dec.  Dig.  I  147.»1  i~  H 

5.  PainoiPAi,  Ann  Aaxnr  (|  147*)  —  Avtkobitt  or  Aosht— Bxohts  ot  Teisd 

PXBSONS. 

Third  persons  dealing  with  a  special  agent  are  pnt  on  their  guard  bj 
that  fact,  and  most  at  their  peril  see  that  the  act  of  the  agent  Is  aa- 
thorlzed  by  the  principal,  and  persona  relying  on  stipulations  by  the  agent 
varyhig  printed  proTlslona  In  a  contract  made  with  the  agent  do  so  at 
their  peril. 

[BH.  Note.— For  other  cases,  see  Principal  and  Agrait,  Cent  Dig.  {  529 ; 
Dec  Dig.  «  147.*J 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Metropolitan  Aluminum  Manufacturing  Company 
against  Joseph  Lau.  From  a  jud^ent  of  the  Municipal  Court  in  favor 
of  defendant,  plaintiflf  appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Rudolf^  Marks,  for  appellant 
Geo.  A.  Colvin»  for  respondent 

GILDERSLEEVE,  P.  J.  This  action  is  brought  to  recover  damages 
for  breach  of  contract  arising  out  of  defendant's  cancellation  of  an 
order  for  calendars  placed  by  him  with  plaintiff.  The  evidence  shows 
that  on  the  l?th  day  of  February,  1908,  plaintiff's  salesman,  cme  Camp- 
stein,  procured  of  the  defendant  a  written  order  for  calendars  for 
which  defendant  agreed  to  pay  on  delivery.  The  said  order  was  for- 
warded to  plaintiff  by  its  salesman,  and  on  the  20th  day  of  February, 
1908,  plaintiff  notified  defendant  of  its  acceptance  of  said  order.  The 
order,  signed  by  this  defendant,  contained,  among  others,  the  following 
provisions,  printed  in  plain  type  directly  over  the  space  bearing  defend- 
ant's signature,  viz.: 

"These  goods  are  to  be  ^>eclally  made,  and  this  order  Is  not  subject  to 
countermand  after  its  acceptance  by  Metropolitan  Aluminum  Mfg.  Co.  No 
special  arrangements  or  promises  of  any  kind  by  agents  will  be  recognized, 
unless  niweaaly  written  In  this  order  and  approved  o£  by  Metr^oUtan  Aln- 
minum  Manufacturing  Oo.** 

On  or  about  Mardi  10, 1908,  the  defendant  addressed  a  communica- 
tion to  the  plaintiff,  canceling  the  order  signed  by  him  on  the  17th  day 
of  February,  1908,  and  claiming  that  prior  to  the  signing  of  the  order 
by  him  he  tmd  informed  plaintiff's  salesman  ^t  he  (defendant)  had 

•F(w  oUiv  mil  SM  tuaoM  te^lo  ft  I  mntssa  la  Dm.  ft  Ani.  Dtgi^  IMT  to  teta,  ft  B«p'r  taiasm 
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already  placed  an  order  for  calendars  with  another  concern,  known  as 
Eller/s,  but  that  he  did  not  fancy  the  desigti,  and  that  the  plaintiff's 
salesman  then  told  defendant  that  he  (defendant)  could  cancel  El- 
lery's  order,  but,  should  he  be  unable  to  do  so,  then  he  could  counter- 
mand the  order  placed  by  him  with  plaintiff,  and  that  defendant  had  not 
been  able  to  cancel  the  order  placed  with  EUery.  This  alleged  arrange- 
ment between  the  defendant  and  plaintiff's  salesman  does  not  appear  on 
the  order  signed  by  the  defendant  and  accepted  by  the  plaintiff,  which 
order  appears  to  be  comi^ete  and  absolute  on  its  face,  and  by  the  pro- 
visions above  quoted,  contained  therein,  precludes  the  arrangement  be- 
tween defendant  and  plaintiff's  agent  which  is  relied  on  by  defendant 
to  defeat  plaintiff's  claim.  While  it  is  true  that  parol  evidence  is  ad- 
missible to  show  that  a  writing  which  is  in  form  a  complete  contract 
was  not  to  become  a  binding  contract  until  the  performance  of  some 
condition  precedent  resting  in  parol  (Reynolds  v.  Robins(Mi,  110  N.  Y. 
654,  18  N.  E.  127 ;  Mayer  v.  Dean,  116  N.  Y.  556,  23  N.  E.  261,  5  L. 
IL  A.  640),  still  it  seems  to  us  under  the  facts  here  presented  that, 
when  the  defendant  signed  the  order  contalnrng  die  above  quoted  con- 
dition, he  waived  the  arrangement,  totally  inconsistent'  therewith, 
which  he  had  orally  made  with  the  plaintiff's  agent.  Furthermore,  the 
agent's  promise  to  defendant  did  not  bind  the  plaintiff,  since  defendant 
had  direct  notice  that  in  making  such  promise  the  agent  transcended 
his  authority.  Moreover,  the  position  of  salesman  merely  signifies  a 
limited  authority,  and  the  defendant  was  as  a  matter  of  law  charged 
with  notice  thereof,  so  that  before  trusting  to  it  he  was  bound  to  as- 
certain its  extent.  Beck  v.  Donohue,  27  Misc.  Rep.  230,  57  N.  Y.  Supp. 
741 ;  Allen  v.  Insurance  Co.,  88  Hun,  461,  34  N.  Y.  Supp.  872;  Michael 
V.  Eley,  61  Hun,  180,  15  N.  Y.  Supp.  890.  It  is  a  well-established  rule 
that  third  parties  dealing  with  an  avowed  agent,  and  more  particularly 
a  special  agent,  are  put  upon  their  guard  by  the  very  fact,  and  do  so 
at  their  own  risk.  They  cannot  rely  upon  the  agent's  assumption  of 
authority,  but  are  to  be  regarded  as  dealing  with  the  power  before 
them,  and  must  at  their  peril  observe  that  the  act  done  by  the  agent  is 
legally  identical  with  the  act  authorized  by  the  power.  Joseph  v.  Strul- 
ler,  25  Misc.  Rep.  173,  54  N.  Y.  Supp.  162 ;  1  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  987.  Persons  relying  upon  stipulations  and  promises 
made  by  the  agents  varying  or  waiving  the  printed  provisions  in  the 
contract  do  so  at  their  own  peril.  Allen  v.  Insurance  Co.,  supra ;  Leg- 
nard  v.  Insurance  Co.,  81  App.  Div.  320,  81  N.  Y.  Supp.  516;  Messel- 
back  V.  Norman,  122  N.  Y.  578,  26  N.  E.  34, 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event  All  concur. 
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WBBTHBIUBB  t.  WBLLS.  FABOO  ft  00. 
(Bnptane  Oonrt;  Appelate  fTerm.  Norember  24,  1908.) 


Ouaxam  (|  76*)— C&bbiaob  of  Oood»— Acixon  fob  Fazluxb  to  Deliver— Ti- 
tle—Pbesithptionb. 

Where  a  shipment  is  dellrered  to  a  carrleri  the  presumption  is  that 
title  then  passes  to  the  consignee,  and  the  consignor  cannot  maintain  an 
action  for  failure  to  deliver,  Is  the  absence  of  pro<^  to  rebut  the  presump- 
tion and  show  title  In  himself. 

[Bd.  Note.— For  other  cases,  see  Oarrlers»  Cent.  Dig.  1  263 ;  Dec.  Dig. 
1  76.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Nathan  Wertheimer  against  Wells,  Fargo  &  Co.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed,  and  new  tr^ 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Alexander  &  Green  (W.  C.  Prime;  of  a)unsel),  for  appellant. 
Gainsburg  &  Solomon,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  a  judgment  for  the  sum 
•of  918.60,  damages  and  costs,  in  favor  of  the  plaintiff.  The  only  wit- 
ness examined  upon  the  trial  was  Nathan  Wertheimer,  the  plaintiff, 
who  testified  that  on  December  26,  1907,  he  delivered  to  defendant  at 
one  of  its  Jersey  City,  N.  J.,  offices,  a  bundle  containing  140  pounds 
of  fat,  which  was  worth  $16.80;  that  he  wished  to  ship  this  fat  to  his 
brother,  Philip  Wertheimer,  Scranton,  Pa. ;  and  that  he  received  a 
receipt,  which  shows  that  the  package  in  question  was,  in  fact,  con- 
signed to  said  Philip  Wertheimer.  Plaintiff  also  stated  that  he  told 
defendant's  employe  that  the  fat  never  was  delivered  to  the  assign- 
ee, but  there  is  no  direct  proof  of  such  nondelivery.  There  is  no  evi- 
dence.that  title  to  the  fat  is  in  plaintiff,  as  the  presumption  of  law  is 
that  the  title  passed  to  the  consignee  upon  delivery  of  the  fat  to  the 
carrier,  and  no  evidence  is  offered  to  rebut  this  presumption.  Defend- 
ant moved  at  the  end  of  the  case  to  dismiss  the  complaint,  which  mo- 
tion under  the  evidence  presented  should  have  been  granted. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


OVIDENCE  (I  594»)— SUFTICIENCT— UnCOMTBOVERTED  EvIDEN<X. 

Where  deftodants  counterclalmed  for  damages  and  their  testtmtmy  In 
support  thereof  was  uncontradicted.  It  was  error  to  give  jndgmait  for 
plaintiffs  for  the  full  amount  claimed. 


[Ed.  Not& — For  other  cases,  see  Evidence,  Cent.  Dig.  S  2431 ;  Dec.  Dig. 
i  594.*] 


•For  eUur  oum  m*  s«m«  tople  ft  s  mdmbu  ia  D«c  ft  Am.  Dlsi.  IMR  to  dau^  ft  R«'r  latum 


MANN  et  ftl.  v.  WARSHAWSKT  et  aL 


(Snpreme  Court,  Appellate  Term.   November  24,  1908.) 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Max  Mann  and  another  against  William  Warshawsky 
and  another,  copartners.  Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Reversed,  and  new  trial  ordered,  unless  plaintiffs  stipulate  that 
ju(^fnient  be  reduced. 

Argued  before  GILDERSLEEVE,  P.  ]..,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Rosenthal,  Steckler  &  Levi,  for  appellants. 
Joseph  Gans,  for  respondents. 

PER  CURIAM.  Plaintiffs  sold  and  delivered  to  defendants  cer- 
tain ice  boxes.  Defendants  claimed  that  certain  of  the  ice  boxes  were 
defective,  and  that  they  so  notified  plaintiffs,  who  promised  to  repair 
such  defective  ice  boxes,  or  allow  defendants  the  vahie  of  such  repairs. 
Relying  on  such  promise,  the  defendants  claim  they  gave  a  promissory 
note  for  $246.48,  the  price  of  the  ice  boxes,  to  plaintiffs.  The  latter, 
according  to  defendants'  claim,  failed  to  repair  the  defective  goods 
or  allow  to  defendants  the  value  of  the  repairs,  and  defendants  re- 
fused to  pay  the  note  at  maturity.  The  note  was  duly  protested  and 
plaintiffs  sued  thereon  for  the  balance  due  of  $146.48,  with  interest 
and  costs,  the  defendants  having  paid  $100  on  account.  Defendants 
counterclaimed  $60  as  damages  by  reason  of  the  defective  ice  boxes, 
and  also  set  up  a  defense  that  prior  to  the  maturity  of  the  note  plain- 
tiffs extended  the  time  of  payment  in  consideration  of  defendants'  pay- 
ing $100  on  account  of  the  note,  which,  therefore,  was  not  due  at  the 
time  the  action  was  commenced.  The  two  defendants  testified  in 
support  of  their  counterclaim  for  $60,  and  their  testimony  is  undis- 
puted. The  court  below  refused  to  believe  them,  and  gave  judgement 
for  plaintiffs  for  the  full  amount  of  their  claim.  This  was  error,  for, 
under  the  testimony  presented,  plaintiffs  were  called  upon  to  deny  the 
evidence  of  the  defendants  as  to  the  cotmterclaim  in  order  to  entitle 
themselves  to  a  judgment  in  their  favor. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event,  unless  the  plaintiffs  will  stipulate  within  five  days 
that  the  judgment  be  modified  by  reducing  the  amount  of  recovery 
by  $60,  in  which  event  the  judgment  as  modified  will  be  affirmed  with- 
out costs  of  this  appeal  to  either  party. 


STROHM  et  al.  t.  ZOELLNm 

(Sapreme  Court,  Appellate  Term.   November  24,  1908.) 

Tbiix  ({  177*) — DiBBcnoN  or  Vbbdici^Motion  fob  Submission  or  Isstrss. 
Where  a  directed  verdict  la  asked  by  botb  parties,  and  a  verdict  Is  di- 
rected, the  defeated  party  is  not  precluded  thereby  from  requesting  to 
go  to  the  Jury  upon  disputed  facts.  If  the  request  is  made  before  the 
verdict  has  been  entered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent  Dig.  i  400;  Dec  Dig.  | 
177.*] 

Seatrary,  J.,  dissenting. 
*VBroflMrcuNiMwm*t(vlfl*l>nnDnBl&  Dm.  *  Am.  Dl|ik  1N7 to dat*^ * B«p'rlad«xw 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan.  Fifth  Dis- 
trict 

Action  by  Joseph  E.  Strohm  and  others  against  Edward  Zoellncr. 
There  was  a  directed  verdict  for  defendant,  and  plaintiffs  ai^al.  Re- 
versed, and  new  trial  granted. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY.  JJ. 

Shiland,  Shoemaker  &  Hedges  (Adleig^  Pelham.  of  counsel),  for 
appellants. 
Mark  Alter,  for  respondent. 

MacLEAN,  J.  At  the  trial  of  this  action  to  recover  commissions 
as  real  estate  brokers,  and  at  the  close  of  the  case,  both  sides  moved 
for  the  direction  of  a  verdict,  and  the  trial  justice  directed  a  verdict 
in  favor  of  the  defendant.  Thereupon  the  plaintiffs  excepted,  and 
requested  to  go  to  the  jury  upon  certain  questions  of  fact.  The  mo- 
tion was  denied  as  too  late ;  the  court  saying,  "You  should  have  made 
that  before  the  court  directed  its  verdict^ ;  and  excepti<m  was  taken. 
While  the  motions  for  direction  were  not  specifically  passed  upon, 
the  direction  by  the  court  was,  in  effect,  a  denial  of  one  and  a  grant- 
ing of  the  other,  and  the  immediate  request  of  the  plaintiffs  was  ap- 
parently timely,  and,  although  the  trial  justice  was  clothed  with  the 
functions  of  a  jury,  the  plaintiffs  were  not  precluded,  if  there  was 
evidence  to  submit,  as  there  was  herein,  from  requesting  to  go  to  the 
jury  upon  facts  that  were  disputed  (Shultes  v.  Sickles,  147  N.  Y.  704, 
41  N.  E.  574),  because  the  record  does  not  disclose  that  the  verdict 
had  been  both  directed  and  entered  at  the  time  of  the  request  for  sub- 
mission. "Where,  however,"  this  court  has  said,  "upon  the  trial  of  an 
action  both  parties  asked  the  court  to  direct  a  verdict,  and  after  the 
verdict  has  been  directed  and  entered  by  the  clerk,  and  the  defeated 
party  excepts  to  the  direction,  he  cannot  subsequently  insist  upon  his 
right  to  go  to  the  jury  upon  a  disputed  question  of  fact"  Zajic  v. 
EUan,  60  Misc.  Rep.  289,  98  N.  Y.  Supp.  652,  653.  The  judgment 
and  order  appealed  from  must  therefore  be  reversed,  and  a  new  trial 
granted. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 

to  the  appellants  to  abide  the  event. 

GILDERSLEEVE,  P.  J.,  concurs.  SEABURY,  J.,  dissents. 


liUTDLOBD  ARD  TeSAUT  (|  162*)-^aiBBllxnT  10  BXPAIK— BaXAO^-TKRAin'S 

Right  to  Becovbb. 

I>efendant  having  agreed  to  repair  premises  If  plaintiff  would  take  a 
lease,  and  plaintiff  having  refused  to  take  one  though  he  moved  In,  irialn- 
tiff  cannot  recover  for  defendant's  refusal  to  repair. 

[Ed.  Note.— SVff  oth«  cases,  see  Landlord  and  Traiant  Dec.  Dig.  I 
162.*1 

•For  oUmt  cum  mm  lame  Uvle  *  |  mumbu  In  Dm.  a  Am.  Dlgi.  ISO?  to  ^^aXa,  4  H^'r  latan 


BYRNES  T.  MCNBVIN. 


(Supreme  Oourt  Appelate  Tenn.   November  21,  1008.) 
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Appeal  from  Municipal  Courts  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Patrick  J.  Byrnes  against  James  McNevin.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

John  A.  Anderson,  for  appellant 
John  M.  Ward,  for  respondent. 

PER  CURIAM.  This  action  was  brought  on  oral  pleadings  to 
recover  damages  for  breach  of  contract  It  appears  that  in  June,  1907, 
plaintiff  orally  agreed  to  lease,  and  the  defendant  to  let,  certain  prem- 
ises for  a  period  of  three  years,  to  commence  on  the  1st  of  July  fol- 
lowing, and  the  defendant  said  he  would  fix  the  place  if  the  plaintiff 
took  the  lease.  Tenants  were  in  possession  at  the  time  of  this  pre- 
liminary conversation  as  they  were  on  the  first,  even  the  middle  of 
July  when  the  i^ntiff  moved  in,  apparently  upon  invitation,  as  he 
testified,  that  the  defendant  said  to  him,  "You  come  over,  and  I  will 
get  the  place  fixed  when  you  move  in  here,"  after  the  plaintiff  had 
said,  "I  will  not  move  in  here  until  you  fix  this  house."  The  plain- 
tiff never  signed  the  lease  and  refused  so  to  do,  even  after  he  had  mov- 
ed into  the  premises,  and  he  moved  in  when  he  saw  others  in  pos- 
session and  before  the  repairs  had  been  made  that  he  claims  were 
promised  to  be  made.  There  is  no  evidence  of  the  existence  of  an 
enforceable  agreement  to  repair  before  the  execution  of  the  lease.  Hie 
evidence  is  trnt  the  defendant  would  fix  the  place  if  the  plaintiff  tock 
the  lease.  Refusing  to  take  the  lease  the  plaintiff  shows  no  legal  claim 
to  damage  for  the  breach  of  a  collateral  agreement,  and,  proving  no 
such  agreement,  was  not  entitled  to  judgment  for  damage. 

Ju<^nent  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


SWARTZ  T.  R0SSE1A.U. 
(SniHieme  Oonrt,  Appellate  Term.    November  24,  1908.) 

TlOTZB  AHD  OONVnSION  (J  40*)— EVIDBWOB— SUITIOIMOT. 

Wbere,  In  an  action  for  tbe  coDTerslon  ot  stock,  It  appeared  tAiat  the 
ttock.  fluctuated  In  Talne,  but  tbe  evidence  nowhere  disclosed  what  the 
value  of  the  Btock  was  at  the  time  of  conversion  or  within  a  reawmable 
time  thereafter,  Uie  ^oof  was  Insnfflcieut  to  sustain  jodgment  for  dam- 
ages. 

[Eld.  Note. — ^For  other  cases,  see  Trover  and  GonvMslon,  Oeat  Dig.  I 
242;  Dec  Dig.  |  4a*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Rena  Swartz  against  X^uis  Rosseau.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ.  
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Robert  Stewart,  for  appellant 
Bennett  E.  Siegelstein,  for  respondent 

PER  CURIAM.  The  plaintiff  has  recovered  a  judgment  for  $126 
against  the  defendant  as  damages  for  the  alleged  conversion  of-certain 
shares  of  stock.  The  evidence  showed  that  the  stock  fluctuated  in 
value,  but  nowhere  discloses  what  the  value  of  the  stock  was  at  the 
time  of  the  alleged  conversion  or  within  a  reasonable  time  thereafter. 
This  defect  in  proof  requires  the  reversal  of  this  judgment. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


(Snprane  Gonit,  Appellate  Term.   November  24.  1906.) 

1.  Salss  (I  24*)— Option  to  Pubohasb— Considkratioii— Objeotioit. 

The  owner  of  certain  fixtures  valued  at  (1,800  agreed  to  sell  tbem  for 
that  amount  to  defmdant  J.,  who  deposited  with  defendant  C.  (100  to  be 
paid  to  the  owner  if  J.  did  not  purchase  as  agreed,  and  the  owner  de- 
posited an  equal  amount  to  be  paid  to  J.  ff  the  owner  did  not  sell  the  fix- 
tures as  agreed.  The  owner  also  agreed  not  to  diange  the  situation  of 
the  fixtures  during  the  period  for  which  the  option  was  given,  and  to  give 
J.  the  exclusive  option  to  purchase.  Held,  tluit  thwe  was  auffident  cod- 
Blderatlon  for  the  prcnulse  of  J.  that  the  money  deported  wltfa  <X  ihoold 
be  paid  to  the  owner  rai  J.'s  failure  to  carry  out  the  contract 

[Dd.  Note.— For  other  cases,  see  Sales,  Ceat  Dig.  |  49 ;  Dec  Dl»  |  24.*] 

2.  Fbauds,  Statutb  or  (S  84*)— Sale  of  Goods. 

The  owner  of  certain  fixtures  valued  at  (1,800  agreed  to  sdl  tbem  for 
that  amount  to  defendant  J.,  and  deposited  with  def^dant  O.  $100  to  be 
paid  to  the  owner  If  J.  did  not  purchase  the  fixtures  as  agreed,  and  the 
owner  deposited  an  equal  amount  with  G.  to  be  paid  to  J.  If  the  owner  did 
not  sell  the  fixtures  as  agreed.  The  owner  also  agreed  not  to  move  or 
change  the  situation  of  the  fixtures  during  the  x>erlod  for  wfaldi  the  op- 
ti(Hi  was  given,  and  to  give  J.  the  exclusive  option  to  purchase.  SeH, 
that  the  contract  was  an  option,  and  not  one  for  the  sale  of  goods^  and 
was  not  within  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  E^uds,  Statute  of,  Cent.  Dig.  {  155; 
Dec.  Dig.  S  84.*] 

Appeal  from  Municipal  Court>  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  John  M.  Nagel  against  William  Cohen  and  Charles  Jacob- 
owitz.   Judgment  for  plaintiff,  and  defendants  appeal.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY.  JJ. 

Isidor  Cohn,  for  appellants. 

Wm.  Finkney  Hamilton,  for  respondent 

PER  CURIAM.  The  plaintiff  sued  the  defendants  Cohen  and 
Jacobowitz  to  recover  $200.  The  plaintiff  was  the  owner  of  certain 
fixtures  valued  at  $800,  which  he  agreed  to  sell  for  this  amount  to  the 
defendant  Jacobowitz.   Jacobowitz  deposited  with  Cohen  $100  to  be 

•For  QUi«r  omm  im  a«m«  topic  A  i  kvmbbb  In  Dm.  *  Ant.  01«i.  IMR  to  Oat*.  *  fUf'r  laSmm 
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paid  to  the  plaintiff  if  Jacobowitz  did  not  purchase  the  fixtures  as 
^eed.  The  plaintiff  deposited  with  Gohen  $100  to  be  paid  to  Jacobo- 
witz if  the  plaintiff  did  not  sell  the  fixtures  to  him  as  agreed.  The 
plaintiff  also  agreed  not  to  remove  the  fixtures  from  their  present  situa- 
tion in  the  premises.  In  the  event  of  the  contract  being  carried  out, 
$100  was  to  be  returned  to  each  of  the  parties. 

The  evidence  shows  that  Jacobowitz  agreed  to  purchase  the  fixtures 
upon  the  assumption  that  he  could  secure  a  lease  of  the  premises  in 
which  the  fixtures  were  situated.  Jacobowitz  was  unable  to  secure  the 
lease,  and  broke  his  contract  to  purchase  the  fixtures.  The  plaintiff 
sued  both  Cohen  and  Jacobowitz  to  recover  $800.  Upon  the  trial  the 
complaint  was  dismissed  as  to  Jacobowitz,  and  judgment  was  rendered 
in  favor  of  the  plaintiff  for  $200.  The  appellants  claim  that,  although 
the  complaint  was  dismissed  as  to  Jacobowitz,  judgment  was,  neverthe- 
less rendered  against  both  defendants.  This  claim  is  not  sustained  by 
the  judgment  itself,  which  shows  that  it  was  entered  merely  against 
Cohen,  and  not  against  both  defendants.  After  the  complaint  was  dis- 
missed as  to  Jacobowitz,  counsel  for  the  defendant  Cohen  admitted 
that  the  plaintiff  was  entitled  to  recover  the  $100  deposited  by  him. 
The  only  question  in  dispute,  therefore,  is  whether  the  plaintiff  was 
entitled  to  recover  from  the  defendant  C(^en  the  $100  deposited  hy 
Jacobowitz  with  Cohen.  The  agreement  of  the  plaintiff  giving  Jacobo- 
witz the  exclusive  option  to  purchase  the  fixtures  and  his  agreement 
not  to  move  or  change  the  situation  of  the  fixtures  during  the  period 
for  which  the  option  was  given  was  sufficient  consideration  upon  which 
to  found  the  prcmiise  of  Jacobowitz  that  the  $100  which  he  deposited 
with  Cohen  ^ould  be  paid  to  the  plaintiff  in  the  event  of  Jacobowitz's 
failure  to  carry  out  the  contract.  The  contract,  pursuant  to  which 
Jacobowitz  deposited  $100,  was  an  c^vtion,  and  not  a  contract  for  the . 
sale  of  goods,  and  was  not  within  the  provisions  of  the  statute  of 
frauds.  The  agreement  of  the  plaintiff  to  refrain  from  moving  or 
changing  the  situation  of  the  fixtures  was  also  a  part  of  the  considera- 
tion for  whidi  Jacobowitz  deposited  the  $100. 

The  judgment  appealed  from  is  affirmed,  with  costs. 


Stbzet  Railboads  (§  79*) — ^EIxcavations— Iwjubt— Ijiabh-itt. 

A  street  railway  company's  liability  for  Injury  caused  by  a  team  fall- 
Ifig  Into  an  excavation  extending  under  Its  track,  but  not  constructed  by 
It,  is  n(rt  Atmn  by  Its  employes'  attonpts  to  prevent  the  accident  by  wam- 
li^  the  driver  and  in  rescatng  an  Injured  hora^  where  soch  efforts  were 
not  put  of  the  employte'  duty. 

[Ed.  Nota— For  other  cases,  see  Street  BallroadB,  Dec.  Dig.  {  79.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  the  New  York  Mail  Company  against  Adrian  H.  Jo- 
line  and  another,  receivers  of  New  York  City  Railway  Company.  From 
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a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new  tri- 
al ordered. 

Ai^ed  before  GILDERSLEEVE,  P.  T.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Masten  &  Nichols  (Vine  H.  Smith,  of  counsel),  for  appellants. 
Alexander  &  Green,  for  respondent. 

PER  CURIAM.  The  plaintiff's  team  driven  southward  on  the 
uptown  railway  tracks  fell  something  after  midnight  into  an  exca- 
vation in  the  street,  not  made  by  the  defendant,  although  running 
across  under  its  tracks,  but  by  some  one  for  the  "McAdoo  TunncL" 
Nothing  was  proven  herein  showing  any  lialnlity  of  tiie  defendants. 
Some  of  its  servants  present  on  me  scene  did  unavailingly  try  to 
prevent  the  accident  by  warning  the  driver,  and  others  arriving  lat- 
er with  a  wrecking  wagon  endeavored  without  success  with  Aeir 
tackle  to  rescue  the  horse  injured.  These  efforts  to  assist  the  plain- 
tiff's driver  out  of  his  distress  were  not  part  of  the  duty  of  the  de- 
fendant's servants,  and  their  failure  did  not  bring  them  into  onmec- 
tion  with  the  accident.  The  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appeUants 
to  abide  the  event. 


BEGBLMAN  v.  INTBKBOROUOH  RAPID  TRANSIT  RT.  OO, 


CUSBIEB8  (i  SIS*)— OaBBUQE  OV  PABSIIiaEBS-^AonOIIB  TOB  InJUBUS— Bvi- 


Where,  In  an  action  for  Injury  to  a  street  railway  paaaenger  by  a  win- 
dow falling  on  his  finger,  there  was  no  direct  evidence  tbat  the  window 
catch  was  defective,  and  the  presumi>tlon  of  defective  condition  that 
might  arise  from  tbe  fact  that  the  window  fell  was  met  by  evldraoe  that 
the  catch  was  In  fltst-dass  ccoiditioD  Immediately  after  tlie  acddrat  and 
by  other  evidoice  by  the  carpoiter  In  diarge  of  the  railway  compAny's 
wiHftah<9  that  tae  had  oamlned  the  car  the  day  before,  and  that  every 
window  was  In  perfect  c<Hidltion  and  that  two  days  after  tbe  accident 
the  car  was  ftrand  "O.  K.,"  the  burdm  of  establishing  n^lgenoe  by  a 
prepondearance  of  the  evidence  was  not  sustained,  and  there  could  be  no 
recovery. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  1 1807 ;  Dec  Dtg. 

i  318.*3 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Paul  Segelman,  an  infant,  by  Adolph  Segelmanv  his 
guardian  ad  litem,  against  the  Interborough  Rapid  Transit  Railway 
Company.  Judement  for  plaintiff,  and  defendant  appeals.  Revers- 
ed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY,  J.  * 

James  L.  Quackenbush  (Anthony  J.  Ernest,  of  counsel),  for  zp- 
pellant. 

Samuel  S.  Kogan,  for  respondent. 
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PER  CURIAM.  The  plaintiif,  an  infant  of  3^4  years  of  age,  ac- 
companied by  his  mother,  was  a  passenger  on  one  of  defendant's  trains. 
He  was  injured  by  a  window  falling  on  his  finger.  The  complaint 
alleges  that  the  negligence  of  defendant  consisted  in  a  defective  con- 
dition of  the  catch  upon  the  window,  and  that  the  window  fell  by 
reason  of  this  defective  condition  of  the  catch.  There  is  no  direct 
evidence  that  the  catch  was  defective.  The  only  evidence  of  a  de- 
fective condition  of  the  catch  is  the  presumption  that  may  be  said  to 
arise  from  the  iact  that  the  window  fell.  This  presumption  is  met 
and  overcome  by  defendant's  witnesses  who  testified  that  the  catch 
was  in  first-class  condition  immediately  after  the  accident,  while  the 
carpenter  in  charge  of  defendant's  workshop  testified  that  he  exam- 
ined the  car  in  question  the  day  before  the  accident,  and  that  he  tried 
all  the  windows  and  everything  in  the  car,  and  that  every  window 
was  in  perfect  condition,  and  that  two  days  after  the  accident  the  car 
was  found  "O.  K.,"  except  that  the  door  lock  on  the  platform  requir- 
ed to  be  repaired.  The  plaintiff  did  not  sustain  the  burden  of  estab- 
lishing by  a  preponderance  of  evidence  the  negligence  pleaded,  and 
there  can  be  no  recovery  because  of  a  failure  of  proof. 

The  judgment  mtist  be  reversed  and  a  new  trial  ordered,  with  costs 
to  appellant  to  aUde  the  event. 


JUDOHBNT  (t  143*) — VAOATIITO  JCDQHXIfT— OBOHRDS— SnTTIOIENOT. 

Ttae  depoBlttona  In  snpport  of  a  motioii  to  vacate  a  defanit  Judgment 
against  movant  on  tbe  groimd  that  he  was  not  served,  and  was  not  a 
partner  of  the  codefendant  served,  showed  that  the  movant  never  knew 
of  the  contract  sued  on,  or  of  the  action  nntU  after  judgment,  that  he 
was  not  a  partner  of  tbe  codefendant,  but  that  his  wife  was  a  copartner. 
Movant  and  the  oodefeiidant  and  their  witnesses  had  a  limited  knowledge 
of  English,  and  movant  needed  an  interpreter  to  understand  papers  pre- 
•eoted  to  blm.   Held  to  require  the  setting  aside  of  the  Judgment 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  ||  272,  289 ;  Dec. 
Dig.  I  143.*} 

Appeal  from  Mtmicipal  Court,  Borough  of  Manhattan,  First  Dis- 


Action  by  Louis  Reichenbach  and  others  against  Davis  Harris  and 
another.  From  an  order  denying  a  motion  to  set  aside  a  default  judg- 
ment against  defendant  Davis  Harris,  he  appeals.  Reversed. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Chandler  A.  Oakes,  for  appellant. 

PER  CURIAM.  Davis  Harris  here  appeals  from  a  judgment  en- 
tered against  himself  and  Michael  Jabaly  upon  a  guaranty  signed 
"Harris  and  Jabaly,"  and  from  an  order  denying  a  motion  to  open 
his  default;  i.  e.,  to  vacate  and  set  aside  as  to  him  the  judgment  in 
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the  action  wherein  only  Michael  Jabaly  was  served,  but  a  reputable 
attorney  appeared  for  both.  Proof  or  admission  of  a  partnership  be- 
tween the  defendants  was  vital.  Of  that  upon  the  trial  there  was 
almost  no  evidence.  The  credit  man  of  the  plaintiff  was  led  to  tes- 
tify he  knew  who  composed  the  finn  and  that  they  were  Davis  Har- 
ris and  Michael  Jabaly.  Michael  Jabaly  testified  on  cross-examina- 
tion that  the  firm  was  composed  of  Davis  Harris  and  his  wife  Fahda 
Jabaly,  but,  when  the  counsel  who  appeared  for  the  defendants  ask- 
ed Michael  whether  Mrs.  Harris  was  his  partner's  wife,  he  said  "Yes," 
and  Mrs.  Harris  said  "yes,"  when  he  asked  if  Michael  were  her  hus- 
band's partner. 

The  depositions  on  the  motion  to  set  aside  this  judgment  call  for 
strict  scrutiny  of  the  evidence  upon  which  it  rests.  Davis  Harris, 
who  here  appeals,  deposes  he  never  knew  of  the  guaranty,  never  knew 
that  the  action  was  against  himself  until  the  sheriff  came  in  with  the 
execution;  that  he  was  not  a  partner  of  Michael  Jabaly,  but  of  his 
wife,  Fahda  Jabaly;  and  that,  althou^  he  called  upon  the  lawyer 
who  tried  the  case,  he  did  so  to  help  his  partner's  husband,  for  whom 
he  paid  a  counsel  fee.  These  statements  are  confirmed  with  verisi- 
militude in  depositions  of  Michael  Jabaly  and  of  the  two  women,  Fah- 
da Jabaly  and  Fannie  Harris.  They  are  sensibly  corroborated  by  the 
attorney  and  counsel  who  appeared  and  tried  the  cause,  in  this :  that 
his  talk  with  Harris  was  about  his  fee  which  Harris  paid,  significant- 
ly concluding  with :  "I  understood  that  I  refu'esented^  him  as  one 
of  the  defendants."  This  affords  explanaticm  of  the  course  of  the 
trial.  Thus  assuming  to  act  for  partners  because  the  defense  was 
put  into  his  hands  by  a  person  of  tiie  same  surname  as  one  of  the  de- 
fendants, the  learned  counsel  conducted  the  trial  as  if  the  adnnssion 
of  a  partnership  were  foregone.  The  persons  made  defendants  and 
their  witnesses  were  not  of  the  vernacular,  but  Syrians,  and  Harris 
at  least  says  his  knowledge  of  English  was  so  limited  he  had  needs 
have  a  Syrian  interpreter  to  understand  papers  presented  to  him.  Un- 
der the  circumstan«s,  and  there  being  no  contradiction  by  the  plain- 
tiffs of  the  facts  deposed  to  in  the  affidavits  plausibly  excusing  the 
default  of  Harris  to  defend  the  action,  it  would  have  been  diareet 
to  set  aside  the  judgment  upon  terras. 

The  order  appealed  from  is  reversed. 

GILDERSLEEVE,  P.  J.,  and  MacLEAN,  J.,  concur. 

SEABURY,  J.  (concurring).  Judgment  was  rendered  against  the 
firm  of  Harris  &  Jabaly  in  favor  of  the  plaintiffs.  From  this  judg- 
ment the  defendant  Davis  Harris  appeals.  There  is  no  competent 
evidence  in  tiie  record  to  show  that  Davis  Harris  was  a  member  of 
the  firm  of  Harris  &  Jabaly.  The  credit  man  of  the  plaintiffs,  with- 
out having  shown  that  he  had  any  knowledge  of  the  matter,  was  per- 
mitted, over  the  objection  and  exception  of  the  defendant,  to  testify 
that  Davis  Harris  was  a  member  of  the  firm  of  Harris  &  Jabaly.  The 
plaintiff  could  not  prove  the  copartnership  of  the  defendants  by  hav- 
ing their  credit  man  testify  to  this  conclusion.  In  the  absence  of  evi- 
dence of  copartnership,  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 
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MuwiciPAL  CospouTionB  ({  142«) — EhplotSs— Chauotcb  of  Bbbvicb— Sep- 

ABATE  OFFlCle. 

A  Tlslttng  chaplain  Id  the  d^rtment  of  pabllc  charities,  whose  duty 
was  to  visit  Jewish  patients  and  administer  religions  consolation,  was 
a  mere  employe  of  the  department,  not  an  officer  of  the  dty,  and  hence 
not  disqualified  from  also  serving  as  chaplain  of  city  hospitals,  under  the 
Greater  New  Tortc  charter  (Laws  1801,  p.  639,  c.  466,  I  1649),  providing 
that  no  person  shall  hold  two  w  county  otUcm  except  as  opressly 
permitted  by  the  act 

[Ed.  Note,-^r  otbor  cases,  we  Mimlclpal  Oorporatloas,  Dec  Dig.  1 


Appeal  ircm  Mtmidpal  Court,  Borough  of  Manhattan,  Fifth  Dis- 


Action  by  Abraham  Blum  against  the  City  of  New  York.  Judgment 
'    for  plaintiff,  and  defendant  ajmeals.  Affirmed. 

Argued  before  GIU>ERSLEEVE,  P.  T.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Francis  K.  Pendleton,  for  appellant. 


Alex.  L.  Strauss,  for  respondent. 

MacLIi^AN,  J.  On  October  28,  1904,  the  plaintiff  was  by  a  resolu- 
tion of  the  bc^rd  of  trustees  of  Bellevue  and  Allied  Hospitals  appoint- 
ed Jewish  diaplain  for  Bellevue  and  Allied  Hospitals  at  a  salary  of 
$450  per  annum,  and  on  June  1,  1906,  he  was  also  {^pointed  visiting 
chaplain  in  the  department  of  public  charities  at  a  compensation  of 
$360  per  annum.  The  nature  of  the  'services  appears  to  consist  in 
visiting  Jewish  patients  and  administering  the  consolation  of  their 
religious  faith,  and  the  services  in  each  position  do  not  appear  to  con- 
flict. Conflict  in  the  rendition  of  services,  or  irregularity,  unlawful- 
ness, or  impropriety  of  appointment  is  neither  urged  nor  contended 
for;  the  sole  contention  being  that  the  plaintiff  is  an  officer  within 
the  prohibition  of  section  1549  of  the  Greater  New  York  charter  (Laws 
1901,  p.  639,  c.  466).  No  case  is  cited  or  found  directly  applicable, 
nor  has  "office"  been  so  defined,  even  by  our  court  of  last  resort,  as 
to  furnish  aid  in  determining  the  question  herein  presented.  It  has 
been  determined  that  cme  ymo  has  been  appointed  to  administer  to 
the  mental  (Steinson  v.  Board  of  Education  of  N.  Y.,  165  N.  Y.  431, 
59  N.  E.  300)  or  physical  (Munnally  v.  Board  of  Education,  46  Misc. 
Rep.  477,  92  N.  Y.  Supp.  286)  needs  of  our  youth  is  but  an  employe 
and  not  an  officer,  within  the  purview  of  the  above  prohibition  of  the 
charter,  and  it  would  seem,  and  by  analogy  it  must  be  held,  that  the 
plaintiff,  who  was  hired  to  administer  reUgious  consolation  to  those 
of  a  particukr  faith,  is  a  mere  employ^  of  the  aforesaid  board  and 
department,  and  not  an  officer  of  the  city,  or  one  who  holds  at  the 
same  time  two  city  offices.  Therefore  his  action  for,  and  his  r«overy 
of,  in  the  court  below  salary  withheld  in  his  earlier  position,  was  right, 
and  the  judgment  therefore  should  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  respondent.   All  concur. 

*For  oUmt  osms  am  Mins  topic  *  I  mnma  la  D«c  *  Am.  Dtgi.  1807  to  teto,  *  Rap'r  Indexw 
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DAT  T.  KliAW  et  al. 
(Supreme  Court,  Ai^>eUate  Term.   November  24,  1906L) 


OoNTKACiB  (I  228*)-<k>H8TBUOTioif— Added  Clause. 

An  agreement  by  an  actor  wltb  resident  tiieater  managerB  provided  for 
bl8  emplf^ment  for  25  we^  at  a  stated  salary,  to  wblcb  agreement  was 
Interpolated  a  clause  fixing  tbe  llablU^  of  tiie  parties  as  to  railroad  fare. 
The  actor  was  Inunedlatdy  pat  on  the  road  under  their  direction.  Dur- 
ing the  itinerary  he  had  do  engagemrait  for  two  we^s.  Held,  In  an  ac- 
tion for  his  compeneatlon  for  the  two  weeks,  that  the  agreemoit  construed, 
with  the  interpolated  clause  showed  that  the  managers  intended  to  utilize 
and  direct  the  actor  on  the  road,  and  hence  tbey  were  liable  for  the  com- 
pensation, as  It  would  be  presumed  that  lils  recess  was  at  tiielr  instance. 

[Ed.  Note.— For  otter  caseB.  see  Owtracts,  Cent  Difr  1 10i2;  Dec:  Dlg- 

Seabory,  dissmtine. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  George  W.  Day  against  Marc  Klaw  and  another  for 
services.  From  a  judgment  for  plaintiff,  defendants  appeal.  Af* 
firmed. 

Argued  before  GILDERSLEEVE,  P.  J.i  and  MacLEAN  and  SEA- 


Maurice  Goodman,  for  appellants. 
M.  Strassman,  for  respondent. 

MacLEAN,  J.  "This  agreement  made  between  Klaw  &  Erlangcr 
party  of  the  first  part  and  G«orge  W.  Day  parties  of  the  second  part 
[reciting  the  instrument  signed  by  the  parties  herein]  witnesseth:  The 
said  parties  of  the  second  part  hereby  agree  to  render  their  serv- 
ices to  the  party  of  the  first  part  it  the  Klaw  &  Erlaoger  Theatre 
for  a  term  of  twenty-five  consecutive  weeks  •  •  •  for  the  sum  of 
one  hundred  and  fifty  (150)  dollars  per  week."  All  of  five  further 
stipulations  state  agreements  or  concessions  by  the  plaintiff  the  par- 
ty of  the  second  part.  Therefrom  it  is  claimed  in  this  action  for 
compensation  for  2  weeks  of  the  25  in  which  2  weeks  the  plaintiff 
did  not  actually  play  that  "the  entire  document  discloses  no  obliga- 
tion on  the  part  of  the  defendants."  Literally  as  printed  it  looked 
something  that  way.  But  the  parties  interpolated  a  clause  over  their 
signature  and  put  their  own  interpretation  on  llieir  engagements.  The 
clause  interpolated  was: 

"It  is  understood  that  during  this  oigagement  the  cost  of  any  railroad  tere 
f  ran  (me  town  to  another  rtiall  not  exceed  the  sum  of  five  dollars  tor  eadi 
ponKHi.  It  Is  also  understood  tbat  tf  the  party  of  tbe  second  part  [days  west 
of  C9iicago  during  this  engagnnent,  tbe  fares  from  Chicago  and  budc  to  Chi- 
cago are  to  be  paid  by  the  iMirty  of  the  first  part" 

Construing  their  relations  according  to  their  understanding,  and  not 
after  the  agreement  drawn  for  them  by  a  vaudeville  ag^nt.  the  plain- 
tiff, a  play  actor,  never  opened  at  the  Klaw  &  Erlanger  Theatre  and  his 
employers  never  asked  him  to.   They  assumed  to  direct  him  and  to 

•For  otbir  eun  ms  wmm  tagio  *  i  imaKt  la  Dm.  Jk  Am.  Dtsi.  IMT  to  data,  *  Mtp'r  Indona 


BURY.  JJ. 


Sup.  Ct) 


DAT  T.  KliAW. 


1078 


Utilize  his  services  elsewhere,  beginning  at  Brooklyn,  and  thence  across 
and  around  the  country,  in  all  which  the  plaintiff  acquiesced,  play- 
ing a  week  at  a  time  in  cities  from  Boston  to  El  Paso  and  Denver  for 
26  weekSj  excepting  one  week  between  two  cities  in  Massachusetts, 
and  another  week  between  appearances  in  Texas  and  Colorado.  These 
are  the  two  weeks  for  which  the  defendants  did  not  pay,  and  to  avoid 
payings  for  which  they  are  in  litigation.  Although  he  did  not  actually 
play  m  these  weeks,  there  is  no  question  bnt  that  the  actor  was  un- 
der the  orders  of  the  managers.  It  came  out  incidentally  that  their 
itinerary,  as  ordered,  requiring  an  engagement  at  Denver  to  follow 
one  at  £1  Paso  laid  out  the  opening  for  one  week,  commonly  beginning 
on  Sunday  or  Monday.  Just  why  the  week  was  laid  out  in  Massa- 
chusetts does  not  appear,  but,  as  the  plaintiff  was  under  defendants' 
control,  the  presumption  arises  that  his  recess  was  at  their  instance. 
The  judgment  should  be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs  to  the  respondent. 

GILDERSLEEVE,  P.  J.,  concurs. 

SEABURY,  J.  (dissenting).  The  plaintiff  has  recovered  judgment 
against  the  defendants  for  breach  of  a  contract  of  employment.  The 
c(»nplaint  alleges  that  under  the  contract  the  defendants  ''promised 
to  pay  the  plaintiff"  $150  per  week  for  his  services.  Hie  plaintiff 
has  recovered  judgment  for  $389.82.  Of  this  sum  $300  was  for 
damages  arising  from  the  failure  of  the  defendants  to  employ  the 
plaintiff  for  the  period  of  two  weeks.  The  balance  of  the  amount 
for  which  the  plaintiff  recovered  was  for  railroad  fares  and  interest. 
The  agreement  between  the  parties  is  as  follows : 

"Tb\a  Rgreemrat,  made  this  twelfth  day  of  April,  1907,  between  Klaw  ft 
Erl&nger  party  of  the  first  part,  and  George  W.  Day  par^  of  the  aeoHid  part, 
wltnesseth: 

"(1)  The  said  parties  of  the  second  part  hweby  agree  to  render  their  serv- 
ices to  the  party  of  the  first  part  at  the  Klaw  ft  Erlaoger  Theatres  for  a 
term  of  twenty-five  consecutive  weeks,  ccamn«icing  September  Wt,  1907,  at 
two  performaDOes  each  week  day,  and  at  sach  Sunday  concerts  as  may  be 
lawfully  i^ven,  for  the  stun  of  one  hundred  and  fifty  ((ISO)  dollars,  per  week, 
payable  at  the  end  of  the  week. 

"(2)  The  said  parties  of  the  second  part  agree  that  they  will  not  either  pri- 
vately or  publicly  give  any  performance  at  any  theater,  hall  or  public  place, 
within  10  city  blocks  of  Klaw  ft  Erlanger's  Theatres,  for  a  period  of  three 
months  prevlonB  to  the  opening  date  of  this  contract,  except  by  permlaslon 
in  writing  by  the  party  of  the  first  part 

"(3)  That  In  case  oC  a  violation  or  threatened  vtolatlmi  of  this  agreement 
It  IB  consented  that  an  Injunction  may  issne  from  any  court  of  competent  Jn- 
rlsdlctlMi  to  restrain  any  such  violation  or  threatened  violation. 

"(4)  If,  on  account  of  sickness,  or  other  unavoidable  happening,  the  party 
of  the  second  part  is  unable  to  and  does  not  render  tiie  services  called  for 
at  the  time  herein  mentioned,  then  the  party  of  the  second  part  shall  not. 
privately  or  pabllcly,  perform  or  appear  for  any  other  person  or  In  any  oth- 
er public  place  of  amusement,  until  the  said  party  of  the  second  part  shall 
have  given  two  weeks  notice  In  writing  at  the  office  of  the  party  of  the  first 
part  that  the  party  of  tiie  second  part  will  in  said  tvo  we^s  be  ready  to 
perform,  and  give  onto  tiie  party  of  the  first  port  an  option  and  right  In  and 
to  the  services  of  the  party  of  the  senmd  part  at  the  ezplratlou  ot  said  two 
weeks,  fOT  as  long  a  period  as  the  party  of  the  second  part  would  have  ap- 


1074 


113  NBW  YORK  8UPPLBMBNT 
ftnd  146  N«w  Tork  8Ut«  B«port«r 


(Sup.  Ct 


pea  red  and  pwformed,  provided  the  said  illness  or  other  event  had  not  hap- 
pened. 

"(9  It  is  further  agreed  that  the  party  of  the  first  part  ihall  have  an  <v- 
tlOD  upon  the  serrlces  of  ttie  party  of  liie  second  pert  tor  a  period  of  tea 
wedES  at  the  expiration  of  Oils  ccmtnict,  by  giving  the  party  of  the  second 
part  a  notice  of  tm  weeks  prior  to  the  expiration  of  this  contract 

"(6)  The  party  of  the  first  part  Is  to  deduct  five  per  cent,  commission  from 
the  salary  of  the  party  of  the  second  part,  and  pay  the  same  to  William  Hor- 
rls,  for  services  rendered  to  the  party  of  the  second  part 

"Notes:  It  Is  onderstood  that  dnrtng  this  engagement  the  cost  of  any  rail- 
road fare  fnmi  one  town  to  anotiier  shall  not  exceed  the  sum  of  five  doUaxs 
for  each  person.  It  is  also  onderstood  that  if  the  party  of  tiie  second  part 
plays  west  of  Cbtcago  during  this  engagement,  the  fares  from  Oilcaco  and 
twdE  to  C!blcago  are  to  be  paid  by  the  party  of  the  first  part 

**In  witness  whereof,  the  parties  hereto  have  taammto  set  their  hands  anA 
seals  the  day  and  year  first  above  written. 

"In  the  presence  of:  Geo.  W.  Day. 


It  will  be  observed  from  this  agreement  that  it  lacks  any  element 
of  mutuality.  In  it  the  plaintiff  obligated  himself  to  do  several  things, 
but  the  defendants  did  not  oblate  thonselves  to  do  anything.  As 
die  agreement  imposed  no  obl^ation  upon  the  defendants,  it  is  im- 
possible that  the  defendants  should  have  been  guilty  of  a  breach  of 
their  obligations  when  they  assumed  no  obligations.  That  the  agree- 
ment is  not  a  fair  and  just  contract  may  be  entirely  true,  but,  not 
having  been  cancelled  or  reformed,  it  is  the  duty  of  a  court  of  law 
to  interpret  it  as  it  is.  We  have  no  right  by  interpretation  to  make 
a  contract  different  from  the  contract  whidi  the  parties  made  for 
themselves.  Under  the  agreement  upon  whidh  this  action  is  broti^t 
the  defendants  had  an  option  to  require  the  plaintiff  to  do  certain 
thii^.   The  defendants  did  not  obligate  themselves  to  do  anything. 

The  railroad  fares,  amounting  to  $80.83,  which  the  plaintiff  laid 
out  on  behalf  of  the  defendants,  are  charges  for  which  the  defend- 
ants are  liable.  As  to  this  item,  the  defendants  admitted  their  lia- 
bility upon  the  trial. 

The  judgment  should  be  reversed,  with  costs  to  the  appellants  to 
abide  the  event,  unless  the  respondent  stipulates  to  reduce  the  judg- 
ment to  $80.83,  in  which  event  the  jud^^ent  should  be  affirmed,  with 
costs  to  ffie  appellants. 


(GO  Misc.  Bep.  18T.) 

MUTUAL  lAFE  INS.  GO.  v.  6RANNISS. 

(Sniureme  Gonrt,  Special  Term,  New  Tork  County.  July,  1906.) 

cobpobationb  (|  819*)— action  aoainst  omceb  —  mxbatpbopuatioii  iv 
Fditds. 

In  an  action  by  a  corporation  against  its  vice  {resident,  the  complaint 
alleged  that  defoidant  paid  out  coriwrate  funds  to  ooe  whom  be  knew 
was  not  entitled  to  receive  them,  and  was  not  a  creditor  of  the  corpora- 
tion nor  an  agent  for  any  crtidltor.  Held  to  sufficiently  state  a  cause  ot 
action,  thon^  It  did  not  allege  that  the  payment  waa  made  wronstnlly, 
carelessly,  negligently,  or  without  authority. 

[Bd.  Note.— For  other  cases,  see  Corporations,  Dec.  Dig.  |  819.*] 

*Por  other  oaaei  s«e  nin«  topic  a  |  huuber  In  X>«e.  a  Am.  DIst.  1907  to  iM,tM.  a  R^'r  Iad«x« 
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Action  by  the  Mutual  Ufe  Insurant  Company  against  Robert  A. 
Granniss.   Demurrer  to  complaint  overruled. 

See,  also,  118  App.  Div.  830,  103  N.  Y.  Supp.  835;  67  Misc.  Rep. 
174,  107  N.  Y.  Supp.  926. 

James  McKeen,  for  plaintiff. 
White  &  Case,  for  defendant 

ERLANGER,  J.  The  defendant  was  at  one  time  a  trustee  and  vice 
president  of  the  plaintiff.  It  is  allied  in  the  romplaint  that  during  his 
incumbency  of  the  office  he  neglected  his  official  duty,  and  wasted  the 
plaintiff's  assets.  Five  causes  of  action  are  set  up  in  the  complaint. 
The  fourth  is  attacked  by  demurrer  as  being  insufficient  in  law,  and 
the  particular  objection  assigned  is  that  it  fails  to  charge  the  defend- 
ant with  having  made  the  payment  therein  referred  to  "wrongfully, 
improvidently,  carelessly,  n^ligently,  or  without  authority."  The  de- 
murrant contends  that,  even  if  the  defendant  did  pay  the  money,  non 
constat  such  payment  might  well  have  been  a  loan  to  the  person  re- 
ceiving it  in  the  ordinary  course  of  business  duly  auffiorized  by  the  di- 
rectors who  had  full  charge  of  the  company's  funds. 

The  words  quoted,  it  seems  to  me,  carry  with  them  no  magic.  It  is 
not  necessary  in  charging  a  person  with  fraud  that  that  term  be  used. 
If  facts  sufficient  are  alleged  from  which  the  inference  of  fraud  ap- 
pears, enough  has  been  stated  to  sustain  the  pleading.  And  so,  because 
there  is  an  absence  from  the  fourth  cause  of  action  of  either  or  all  of 
the  words  quoted,  the  pleading  quoad  the  particular  cause  is  not  to  be 
condemned,  if  otherwise  there  are  sufficient  averments  from  which  the 
inference  can  dearly  be  drawn  that  Ae  payment  was  unlawfully  made. 
It  is  the  rule,  and  not  the  exception,  for  pleaders  to  allege  by  way  of 
conclusion  that  particular  acts  were  either  unlawful  or  negligently  per- 
formed. Such  averments,  however,  add  no  strength  to  the  pleading. 
The  Code  requires  a  plain  and  concise  statement  of  the  facts  and  noth- 
ing more,  and  I  think  this  requirement  has  been  met.  It  is  alleged  in 
the  cause  of  actifm  to  which  objection  is  made  after  certain  formal  aver- 
ments: 

"Ttai,t  tbe  defendant  affixed  bis  slgnatpze  to  a  cntaln  .vondier  admitting 
the  receipt  by  one  Olyphant  of  $25,000,  and  tliat  1^  so  doing  he,  the  defend- 
ant, Intended  to  cause  and  procure,  and  did  cause  and  procure,  the  said  sum 
to  be  paid  to  said  Olyphant  frcHn  the  moneys  of  plaintiff ;  that  the  defendant 
then  wen  knew  that  said  Olyphant  was  not  authorized  by  plaintiff  to  recelre 
or  disburse  the  said  snm  or  any  other  moneys  of  the  plaintiff  on  Its  behalf, 
nor  was  the  said  plaintiff  Indebted  to  the  said  Olyphant,  nor  was  the  latter 
at  the  time  acting  as  agent  or  otherwise  for  any  person  or  corporation  to 
whom  this  plaintiff  was  indebted,  faor  authorized  as  such  agent  or  otherwise 
to  receive  or  disborse  said  money  [and  that  by  reason  and  tn  oonseqnence  of 
the  aforesaid  cwdnct  of  the  defoidant  the  said  sum  was  wholly  lost  to 
plaintiff]."  • 

I  do  not  see  why  more  should  have  been  pleaded.  The  clear  intend- 
ment from  these  admitted  facts  is  that  the  defendant,  in  violation  of  his 
duty  as  an  officer,  paid  this  lai^e  sum  of  money  without  any  liability 
on  the  part  of  the  plaintiff,  either  to  the  one  receiving  it  or  to  any  one 
else.  True,  the  added  words,  "that  the  money  was  lost  to  plaintiff," 
qreate  no  cause  of  action.   But  isolated  sentences  are  not  to  be  taken 
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to  condemn  a  pleading.  Hie  whole  must  be  taken  together,  and,  un- 
less a  legal  liability  can  be  spelled  tiierefrom,  the  pleading  is  unques* 
tionably  bad.  I  see  nothing  in  the  allegation  to  justify  the  inference 
"that  the  payment  to  Olyphant  might  have  been  made  in  his  individual 
capacity,  as  a  loan  under  a  unilateral  transaction,"  as  is  contended 
by  counsel  for  the  demurrant.  Counsel  has  presented  in  his  brief 
quite  a  plausible  argument  in  respect  of  the  new  matter  added  since  the 
pleading  was  amended,  but  his  reasons  are  hardly  stiffident  to  destroy 
the  effect  of  the  pleadii^,  unless  we  go  back  to  the  time  when  slight 
technical  omissions  were  held  to  be  fatal.  The  rule  of  a  liberal  con- 
struction, in  so  far  as  it  applies  to  matters  of  form,  should  be  carried 
to  its  fullest  extent,  subject,  of  course,  to  the  further  rule  that  no 
essential  facts  are  to  be  supplied  by  inference  alone.  Coatsworth 
Lehigh  Valley  R.  R.  Co.,  166  N.  Y.  451-457,  51  N.  E.  301 ;  Sage  v. 
Culver,  147  N.  Y.  245,  41  N.  E.  613.  I  am  of  the  opinion  that  under 
the  averments  plaintiff  can  prove  the  unlawfulness  of  the  payment  to 
Olyphant,  made  through  the  defendant,  who,  at  the  time,  as  is  admit- 
ted, knew  that  Olyphant 'was  not  entitled  to  the  money. 

The  demurrer  is  ovemiled,  with  leave  to  withdraw  the  same  witiiin 
20  days  after  entry  of  interlocutory  judgment  upon  payment  of  costs. 


Habto  ahd  Servant  (|  8*)— Goutuot  or  BupLOTiOEifT. 

Plaintiff,  having  been  tmplo/jed  by  d^endant  as  a  nme  for  two  wecta, 
at  $15  a  week,  had  a  coDversatlon  with  defendant  In  whldi  he  expnaeeA 
the  hope  that  plaintiff  would  remain.  She  replied  that  abe  could  caned 
her  summer  plans  then  If  plaintiff  wished,  which  he  said  he  did,  and  that 
there  would  be  no  difficulty  about  salary ;  plaintiff  refoalng  to  remain  for 
the  same  amount  for  which  she  had  been  working.  Hel4,  that  such  coo- 
versatlon  establlabed  merely  an  indefinite  hiring,  terminable  at  will,  and 
not  a  contract  of  employmrat  for  a  definite  period. 

[Ed.  Note. — -For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  8: 
Dec  Dig.  i  a*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  Kate  M.  Sproule  a^tnst  Charles  Gulden.  Prom  a  Mn- 
nidpal  Court  judgment  for  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacI^EAN  and  SEA- 
BURY,  J  J. 

Thomas  W.  Butts,  for  a^^Uant. 
G.  S.  Mulliner,  for  respcmdent. 

PER  CURIAM.  On  last  May  3d  the  plaintifF,  a  nurse,  engaged  to 
go  as  attendant  with  the  wife  of  the  defendant  for  two  weeks,  at  $15 
a  week.  Her  employment  was  terminated  by  the  defendant  on  June 
6th.  She  claims  and  has  recovered  as  if  an  agreement  of  employment 
at  $25  weekly  until  September  1st  arpse  from  a  conversation  with  the 
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defendant,  who  went  down  to  see  his  wife  May  ISth,  of  which  talk 
she  narrates : 

"I  Balfl:  *Mr.  Ooldoit  I  will  ask  yoa  to  be  careful  In  your  choice  of  nurses.' 
He  Instantly  turned  to  me,  and  aaid:  'Miss  Spronle,  I  hope  that  you  have  not 
anything  which  will  prevent  your  remaining  with  Mrs.  Gulden.'  I  said:  'Mr. 
Golden,  I  can  cancel  my  summer  plana  at  this  point  If  yon  wish  It'  He  said 
be  wished  It  I  said:  'Mr.  Gulden,  I  cannot  consent  to  remain  at  the  salary 
I  came  down  on,  15  per  week.'  He  said:  'Miss  Sproule  there  will  be  no  dlf- 
ficnlty  abont  that'  I  said:  'Of  coarse,  Mr.  Gulden,  I  shall  fulfill  my  engage- 
nimt  with  Mrs.  Bnedecker  for  two  wedu.  l  came  down  for  two  weeks.'  " 

Accepting  all  this  and  disregarding  the  onitradictions  of  the  plain- 
tiff's t^timony,  of  circumstances,  and  of  her  own  utterances  elsewhere, 
besides  the  disparagement  of  anything  the  plaintiff  might  say  by  reason 
of  an  impertinent  and  threatening  letter  written  by  her,  her  story  makes 
out,  after  the  lapse  of  the  first  fortnight,  but  an  indefinite  hiring  ter- 
minable at  will.  Moreover,  the  amount  awarded  is  excessive  on  any 
theory.    The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  al»de  the  event 


JuDOHnrr  (|  188*)— Default— Apflioatioh  to  Yacati. 

PlalntUTs  complaint  was  dismissed  for  his  failure  to  appe&r,  after  whldi 
his  default  was  opened  on  payment  of  $10  costs  within  a  specified  time. 
Be  failed  to  do  this,  but  the  case,  through  an  error  of  the  clerk,  was 
placed  on  the  calendar  for  trial,  and,  on  defendant  falling  to  appear. 
Judgment  was  entered  against  him.  Held,  that  defendant  was  entitled  to 
have  his  default  (^ned  and  the  original  Judgment  against  plaintiff  rein- 
stated, with  leave  to  plaintiff  to  have  her  default  opened  on  payment  of 
flO  costs  within  10  days  from  the  service  of  the  new  oxier. 
[Ed.  Note. — For  other  cases,  see  Judgment  Dec.  lAg.  f  188.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Honna  Herman  against  David  Hyman.  From  a  judgment 
for  plaintiff  after  an  inquest  in  the  Municipal  Court  of  New  York 
City,  and  from  an  order  denying  a  motion  to  vacate  the  judgment,  de- 
fendant appeals.  Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

James,  Schell  &  Elkus  (Frederick  Mellor,  of  counsel),  for  appellant. 
Charles  S.  Rosenthal,  for  respondent 

PER  CURIAM.  This  is  an  appeal  by  the  defendant  from  a  judg- 
ment entered  against  him  and  from  an  order  denying  his  motion  to 
open  his  default.  When  the  case  was  originally  upon  the  calendar, 
the  complaint  was  dismissed  upon  the  failure  of  the  plaintiff  to  appear. 
Subsequently  the  plaintiff  moved  to  open  his  default,  and  that  motion 
was  granted  upon  the  payment  of  $10  costs  within  ^e  time  sp^fied. 
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The  plaintiff  failed  to  com{^y  with  the  terms  of  this  order,  and  through 
an  error  of  the  clerk  the  case  was  restored  to  the  calendar  for  trial. 
When  the  case  was  called,  tiie  defendant  failed  to  appear,  and  judgment 
by  default  was  entered  against  him.  Hie  defendant  now  appeals  from 
this  judgment  and  also  &om  the  order,  whidi  was  subsequently  made, 
denying  his  motion  to  open  the  default  which  he  suffered. 

It  is  clear  from  the  recitation  of  these  facts  that  the  order  denying 
the  motion  to  open  the  defendant's  default  should  be  reversed  and  the 
original  judgment  against  the  plaintiff  ranstated,  widi  leave  to  the 
plaintiff  to  have  said  default  opened  upon  the  payment  of  $10  costs 
within  10  days  from  the  service  of  a  copy  of  the  order  entered  upon 
this  decision  upon  him  or  his  attorney.  The  order  denying  the  de- 
fendant's motion  to  open  his  default  is  reversed,  and  the  appeal  from 
the  judgment  is  dismissed. 

The  appeal  from  the  judgment  is  dismissed  without  costs,  and  the 
order  denying  the  defendant's  motion  to  open  his  default  is  reversed, 
with  costs  to  the  appellant  and  the  original  judgment  against  the  plain- 
tiff reinstated,  with  leave  to  the  plaintiff  to  have  said  default  opened 
upon  the  payment  of  $10  costs  within  10  days  from  the  service  of  a 
copy  of  the  order  entered  upon  this  decision  upon  him  or  his  attorney, 
wim  notice  of  entry  thereof. 


WOIFB  V.  WBtB. 
(Bupreme  Oonrt  Anpdlate  Term.  Noremlier  2i,  1908^ 

Guanas  ({  &4*)  —  FAii.nu  to  Delitbb  Ooom— Duuen— Daiuqis  Ouim- 

PZJLTBD  BT  Pasties. 

In  an  action  agalnat  a  carrier  for  mgWgeat  failure  to  deliver  drew 
goods  of  a  stated  value,  which  were  wrapped  In  paper  with  a  bill  attached 
and  consigned  In  October,  defendant  having  notified  plaintiff  of  con- 
signee's refusal  to  receive  the  goods  In  Deconber,  when  i^atatUf  was  j>w- 
mltted  to  extract  aereral  pieces  of  the  goods  for  aamplea,  and  thej  wm 
afterward  sold  tor  a  less  amount  because  of  the  diange  of  seaaon,  damages 
for  the  depreciation  In  value  of  the  goods  because  ot  the  change  of  aeaaonit 
were  not  recoverable ;  the  fact  that  the  goods  were  of  a  kind  which  would 
depreciate  In  value  with  the  change  of  season  not  being  contemplated  by 
the  parties  at  the  time  of  shipment 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec  Dig.  fi  04.*] 

Apptal  from  Mimicipal  Coiirt,  Borough  of  Manhattan,  Seventh  Dis- 
trict 

Action  by  Louis  Wolfe  against  Levi  C.  Weir  as  president  of  the 
Adams  Express  Company.  From  a  judgment  for  plwntiff,  defendant 
appealed.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Cravath,  Henderson  &  De  Gersdorff  (Edward  V.  Conwell,  of  oomi- 
sel),  for  appellant. 
Alfred  J.  Wolff  (Charles  Goldzier,  of  counsel),  for  respondent. 
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PER  CURIAM.  The  plaintiff  brought  this  action  , to  recover  dam- 
ages for  the  alleged  negligence  of  the  defendant,  a  cbnunoo  carrier,  in 
failing  to  deliver  goods  consigned  for  shipment.  The  answer  is  in  ef- 
fect a  general  denial.  The  evidence  shows  that  on  October  26,  1907, 
the  plaintiff  shipped  by  the  defendant  express  company  to  A.  D.  Mat- 
thews Sons,  Brooklyn,  100  silk  waists  of  the  expressed  valuation  of 
$340 ;  that  the  waists  were  tied  tip  in  three  bundles,  wrapped  around 
in  brown  wrapping  paper,  upon  which  the  address  and  street  number 
of  the  consignor  and  consignee  were  plainly  written,  and  a  bill  of  said 
waists  was  affixed  to  one  of  the  bundles.  These  bundles  were  duly 
tendered  to  the  consignee  on  October  28,  1907,  but  i-efused  because  no 
bill  was  attached.  The  plaintiff  was  informed  of  the  refusal  of  the 
consignee  to  accept  the  packages  expressed  in  December,  and  thereupon 
made  a  claim  upon  the  defendant.  The  goods  were  foimd  in  the  early 
part  of  December,  1907,  in  the  defendant's  storage  house,  and  the  de- 
fendant's agent  permitted  the  plaintiff  to  take  out  of  the  padcages  two 
waists  to  be  used  as  samples  for  the  purpose  of  selling  the  goods.  The 
waists  were  subsequently  sold,  at  the  best  price  obtamable,  for  $250; 
the  depreciation  in  value  being  the  result  of  the  change  in  seasons. 
The  trial  justice  awarded  the  plaintiff  a  judgment  for  $90 ;  the  dam- 
ages being  based  upon  the  difference  in  the  value  of  the  waists  when 
delivered  in  October  and  the  price  obtained  or  the  market  value  when 
sold  in  December. 

There  is  nothing  in  the  evidence  to  show  that  the  fact  that  the  goods 
were  of  such  a  character  as  to  depreciate  in  value  because  of  a  diange 
in  seasons  was  within  the  «niten^)Iation  of  the  parties  at  the  time  we 
contract  was  made.  The  special  damages  whidi  tiie  court  below 
awarded  to  the  plaintiff  were  not,  in  view  of  the  evidence  presentedi 
recoverable  in  this  action. 

The  judgment  is  reversed  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event 

(00  Ulsc.  Bep.  lUl.) 

8HBLD0N  V.  WHITE^OCra  et  aL 

(Snpreme  Court,  Special  Term,  New  York  County.   Jnly,  1908.) 

BnCUTOEB  AND  ADMIITISTBATOBS  ({  438*>— ACOOTTNTHIO— Pabties. 

Where  an  administrator  with  the  will  annexed,  who  was  alBo  testa- 
mentary trufltee,  sues  for  an  accounting  and  cwflrmatton  of  various  set- 
tlemoits  and  releases,  and  one  of  the  legatees  to  dead,  a  legatee  of  the 
deceased  legatee  Is  not  a  necessary  party ;  but  where  the  dec^sed  legatee 
resided  in  another  state,  and  bta  will  was  there  proven,  tli^  legatee  under 
it  may  be  properly  joined  as  a  party,  having  an  interiast  in  the  con- 
troversy adverse  to  plaintiff. 

[Bd.  Note. — For  other  cases,  see  Bxecntors  and  Administrators,  Dec 
Dig.  I  438.*] 

Action  by  Edwin  R.  Sheldon  against  Frances  S.  Whitehouse  and 
others  for  leave  to  file  an  account.  One' defendant  interposed  a  de- 
murrer.  Demurrer  overruled. 

Whitehouse  &  Seymour  (Geo.  G.  Carr,  of  counseH,  for  plaintiff. 
M,  &  P,  Howland  (Barclay  J.  Savage,  of  counsel),  for  defendants. 
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KRI4ANGER,  J.  The  plaintiff,  as  administrator  with  the  will  an- 
nexed and  as  trustee  to  execute  certain  unexecuted  trusts  of  the  will 
of  William  B.  Ogden,  deceased,  brings  this  action  for  leave  to  file  an 
account  of  his  proceedings,  to  confirm  various  settlements,  agree- 
ments, and  releases,  and  to  have  judicially  allowed,  settled,  and  adjust- 
ed his  accounts.  Of  over  150  defendants  to  the  suit  only  the  defend- 
ant Charles  B.  Howland  interposes  a  demurrer  to  the  complaint  for 
legal  insufiiciency,  urging  as  the  sole  ground  that  he  is  not  a  neces- 
sary or  proper  party  defendant  to  the  action.  The  demurrer  is  inter- 
posed by  him  in  his  capacity  as  trustee  under  certain  trusts  for  lega- 
tees under  the  will  of  Charles  C.  Tiffany,  deceased,  and  individtuUly 
as  legatee  and  devisee  under  said  will.  It  appears  from  the  complaint 
that  the  plaintiff  has  distributed  over  $1,000,000,  and  has  still  large 
sums  for  which  he  must  account.  One  of  the  legatees  and  devisees 
under  the  will  of  plaintiff's  testator  was  Julia  W.  Tiffany,  who  died, 
appointing  Charles  C.  Tiffany  and  Henry  E.  Howland  executors. 
Charles  C.  Tiffany  died,  leaving  a  will  by  which  Latu'a  Wheeler  and 
Charles  P.  Howland,  the  demurrant,  were  appointed  executors.  This 
will,  which  was  admitted  to  probate  in  the  sute  of  Connecticut,  creat- 
ed two  trusts  to  the  demurrant  Charles  P.  Howland  for  certain  bene  ■ 
ficiaries,  and  bequeathed  a  legacy  to  the  said  Howland,  said  to  be  in 
the  nature  of  a  secret  trust 

The  contention  of  the  demurrant,  briefly  stated,  is  that,  while  it  is 
necessary  to  join  in  this  action  the  executors  under  the  will  of  Charles 
C.  Tiffany,  a  legatee  under  said  will  is  neither  a  necessary  nor  proper 
party  defendant.  It  may  readily  be  conceded  that,  where  a  court  has 
jurisdiction  over  the  representatives  of  an  estate,  legatees,  benefici- 
aries, or  the  next  of  kin  may  not  be  necessary  parties;  but  it  does  not 
follow  that  they  may  not  be  proper  parties  ^fendant.  As  alread)! 
observed,  the  will  of  Charles  C.  Tiffany  was  probated  in  tiie  state  of 
Connecticut,  and  the  executors  are  therefore  foreign  executors,  who 
must  render  their  account  of  the  property  passing  through  their  hands 
to  a  foreign  tribunal ;  and,  while  the  plaintiff  is  not  concerned  as  to 
the  application  of  the  funds  by  such  foreign  executors,  he  is  vitally 
interested  in  having  all  parties  who  have  or  claim  an  interest  in  the 
fund  before  the  court.  In  equity  a  complainant  may  join  not  only 
necessary  parties,  but  may  make  any  person  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  adverse  to  the  plaintiff.  CUearly 
this  demurrant  has  an  interest  in  the  controversy.  In  an  action  as 
important  as  is  this  one,  involving  a  large  amount  of  money,  and 
wherein  over  150  parties  are  before  the  court  interested  in  the  ac- 
counting, a  court  of  equity  should  not  be  astute  to  strike  out  any  one 
defendant  who  may  be  even  remotely  connected  with  and  interested  in 
the  subject-matter  of  the  action.  Nothing  should  be  done  which  may 
render  the  final  accounting-  abortive  as  to  any  person  who  has  or 
claims  to  have  an  interest  m  the  funds.  I  am  clearly  of  the  opinion 
that  in  the  circumstances  the  demurrant  was  properly  joined  as  a  par- 
ty defendant.  The  fear  of  the  demurrant  that  he  may  be  burdened* 
with  costs  does  not  appeal  very  strongly  to  the  court,  when  it  is  borne 
in  mind  that  in  this  action  no  personal  claim  is  made  against  him  and 
that  costs  are  entirely  discretionary. 
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The  demurrer  is  overruled,  with  leave  to  withdraw  the  same  with- 
in 20  days  after  the  entry  of  interlocutory  judgment,  upon  payment  of 
costs. 

Demurrer  overruled. 


ORANIT  T.  ABBAMOWITZ  et  aL 
(Snpxeme  Oonit  Appelate  Term.  November  24*  190a) 

PABTIfEBOHXP  ({  205*)  —  AOHOItS  AOAIKfTF— PABTmiB  NOT  SKBTSD  WITH  PBO- 

Where,  though  the  title  of  an  actltm  did  not  refer  to  defendants  as  co- 
partners, the  complaint  contained  the  all^tlon  nsoal  In  an  action  against 
a  copartner^p,  and  the  articles  of  copartnership,  whlc^h  were  before  the 
court,  established  that  defendants  were  copartners,  and  the  decision  ren- 
dered so  fonnd,  a  motion  by  one  of  the  defendants,  who  was  not  served, 
to  vacate  the  Judgment  as  to  him,  was  properly  denied. 
[Ed.  Note.— For  other  case^  see  Partnership,  Cent  IMg.  |  877;  Dec. 
.  Dig.  8  205.*] 

MacLean,  J.,  dissenting 
Appeal  from  City  Court  of  New  York. 

Action  by  Jacob  Granit  against  Louis  Abramowitz  and  Samuel 
Sherlip.  Judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
to  vacate  the  judgment  as  to  him,  defendant  Sherlip  appeals.  Af- 
firmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MadUEAN,  and 

SEABURY,  JJ. 

Mellen  &  Woodbridge,  for  ai^>ellant. 
Manheim  &  Manheim,  for  respondent. 

SEABURY,  J.  It  seems  to  me  that  the  motion  to  vacate  the  Judg- 
ment was  properly  denied.  While  the  title  of  the  action  does  not 
refer  to  the  defendants  as  copartners,  the  complaint  contains  the  al- 
legation usual  in  an  action  against  a  copartnership.  The  decision  ren- 
dered in  the  action  finds  as  a  fact  that  the  defendants  were  copart- 
ners. The  articles  of  copartnership,  which  are  before  the  court,  es- 
tablished beyond  all  question  that  the  defendants  were  copartners. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements. 


GILDERSLEEVE,  P.  concurs. 

MacLEAN,  J.  (dissenting).  It  is  undisputed  herein  that  copies  of 
the  summons  and  complaint  in  this  action  were  served  upon  the  de- 
fendant Abramowitz  within  the  jurisdiction  of  the  court  below;  but 
his  codefendant,  Sherlip,  a  nonresident,  was  not  served.  Were  the  ac- 
tion against  a  copartnership,  it  would  be  immaterial  whether  the  at- 
torney, who  appeared  and  answered  for  both  defendants,  was  or  was 
not  authorized  so  to  do,  because  judgment  was  taken  by  default, 
whether  witli  or  without  appearance  of  no  substantial  moment;  for 
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personal  service  on  each  defendant  was  not  essential  to  eive  Uie  court 
Jurisdiction,  provided  the  liability  was  a  partnership  liability.  Teller 
V.  Gerry,  30  Misc.  Rep.  136,  61  N.  Y.  Supp.  864.  The  title  of  the 
action,  both  in  summons  and  complaint,  does  not  indicate  an  action 
against  the  defendants  as  a  copartnership,  and,  while  it  has  been  held 
in  certain  cases  "that  the  title  and  pleadings  may  be  considered  togeth- 
er to  ascertain  the  true  nature  of  the  action"  (First  Nat.  Bank  v. 
Shuler,  163  N.  Y.  163,  173,  47  N.  E.  262,  265,  60  Am.  St.  Rep.  601). 
reference  to  the  pleadings  discloses  no  action  against  a  partnership; 
the  statement  in  the  complaint  that  the  defendants  ''then  were  and 
still  are  ospartners"  being  no  more  than  description,  and  closing  with 
a  demand  for  judgment  "against  the  defendsmts."  See  Bennett  v. 
Whitney,  94  N.  Y.  302.  The  action  appearing  to  be  one  against  joint 
debtors,  "service  of  summons  on  one  authorizes  judgment  against  all, 
which  may  be  enforced  by  execution  against  the  joint  property,  al- 
though the  other  defendants  are  not  served,  and  do  not  appear  in  the 
action"  (Yerkes  v.  McFadden.  141  N.  Y.  136,  138,  36  N.  E.  78), 
and  such  judgment  appears  to  have  been  entered  herein. 

However,  under  the  circumstances  herein  disclosed  and  the  original 
application  in  the  alternative  to  open  the  default,  the  order  appealed 
from  should  be  reversed,  without  costs,  and  the  default  should  be 
opened  upon  terms  to  be  imposed  by  the  court  below. 


OARRODA  T.  FbUNDATION  A  CONTRACTnNG  CO. 
Wnpreme  Oonrt,  Appelate  Tenn.  Norember  24,  1906L) 

filASTEB  AND  SERVANT  «  170*)— IHJTTBT  TO  SUVAHT— FomCAIl'B  NBOUOXirGB— 

EMFX.0TEB'B  LlABn<ITT. 

An  empli^r  Is  not  liable  for  Injury  to  an  enipl6r€  becaow  ot  a  fore- 
man's Ineompetencj  and  negligence,  unlew  tbe  emploTer  filled  to  nw 
ordinary  care  In  selecting  the  foreman. 

[Ed.  Note. — rw  otber  casea,  see  Master  and  Sorant,  Coit  Dig.  |  336: 
DecL  Dig.  1 170.»] 

Ap]>eal  from  City  Court  of  New  York,  Trial  Terni. 

Action  by  Frank  Carroda  against  the  Foundaticm  &  Contracting 
Company.  From  a  judgment  for  plaintiff,  and,  from  an  order  denying 
a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Frank  V.  Johnson  (Louis  Cohn,  of  counsel),  for  appellant. 
Thomas  J.  O'Neill,  for  respondent 

PER  CURIAM.  This  is  an  action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  through  the  negligence 
of  the  defendant.  We  think  the  judgment  must  be  reversed.  The 
defendant's  negligence  is  predicated  upon  the  claim  that  its  foreman 
was  incompetent  and  negligent.  Hiere  is  no  evidence  to  show  that 
the  defendant  failed  to  use  ordinary  care  and  caution  in  the  selection 
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of  its  foreman.  £ven',if  it  be  assumed  that  the  defendant  was  negT 
ligent  in  retaining  the.  foreman  after  his .  incompetence  had  beoi 
shown,  the  plaintiff's  contributory  negligfence  precludes  him  from 
recovering  in  this  action.  The  plaintiff  had  actual  knowledge  as 
to  the  manner  in  which  the  work  was  being  done,  under  the  direc- 
tion of  the  foreman,  and  has  entirely  failed  to  establish  his  own 
freedom  from  negligence. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


Tbovtk  and  Cokvebsion  (S  5*)— Wbongfui.  Detention  of  Monet— Evidence. 
pefendant  bavlng  agreed  to  bny  plaintiff's  store,  deposited  $19  caab. 
and  agreed  to  deposit  a  clieck  for  $96  more'to  bind  the  bargain.  Defend- 
ant's wife  was  watcbing  the  store  to  see  how  much  numey  was  taken  In, 
whoi'  defendant,  ytbo  bad  been  In  the  store  bnt  a  halt  hour,  went  to  the 
cash  drawer  to  look  at  the  receipts,  and  took  $13,  which  was  all  the 
money  therein,  when  he  and  hl»  w.Ue  left.  Defendant  did  not  complete 
-  the  purchase  because  the  receipts  were  claimed  not  to  be  as  represented. 
Seld,  that  defendant's  withdrawal  of  the  money  was  wrongful. 

[Bd.  Note. — Wot  other  cases,  see  Trover  and  CouTersion,  Cmt  Dig.  | 
■  .  ^S^DecDlg. 

Appeal  fnnn  Municipal  Court,  Borough  of  Manhattan,  Secotid,  Dis- 
trict. 

Action  by  Jacob  Hellerman  against  Harry  Schantz.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  GILDEliSLEEVE,  P.  J.,  and  MadU^N  and  SEA- 
BURY,  JJ. 

Fannie  Horovitz,  for  ^pellant. 
Charles  H.  Smith,  for  respondent 


"wrongful  detention  of  money."  The  answer  was  a  "general  denial. 
Demand  of  particulars.".  The  particulars  were  that  the  defendant 
took  the  money  from  the  plaintiff's  cash  drawer,  which  money  was 
the  proceeds  of  sales  of  plaintiff's  goods,  which  Panzer,  plamtiff's 
workman,  had  sold  in  plaintiff's  store,  184  Monroe  street,  New  York. 
Defendant  had  made  an  agreement  with  plaintiff  to  buy  the  store 
at  the  price  of  $700.  The  deposit,  to  bind  the  bargain,  was  $75. 
Defendant  had  paid,  on  account  of  the  deposit  $19,  and  agreed  to 
pay  the  remainder  of  the  deposit  by  a  check  for  $56.  DeKndant's 
wife  was  watching  the:  store  tO  ""?ee7how  much-morrey  was  taken  in. 
Defendant  was  in  the  store  "only  about  half  in  hdUr.  Hfe  went  to 
the  cash  drawer  to  look  at  the  receipts,  and  he  took  $13,  all  the  mon- 
ey in  the  cash  register  drawer,  and  then  he  and  his  wife  went  away. 
He  did  not  complete  his  purchase,  claiming  that  the  receipts  were 
not  as  represented.    The  plaintiff  was  not  in  the  store  when  the 
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defendant  took  the  money.  The  justice  g^ve  judgment  for  $13  and 
costs  in  favor  of  plaintiff.   Defendant  appeals. 

The  defendant  does  not  appear  to  have  had  any  right  to  take  the 
money.  If  he  wished  to  cancel  the  contract  to  buy  the  store  and 
recover  his  deposit  of  $19,  he  had  his  legal  remedy,  but  he  was 
not  at  liberty  to  take  the  $13  out  of  the  plaintiff's  cash  F^;ister  draw- 
er without  the  knowledge  and  consent  of  plaintiff. 

The  judgment  should  be  affirmed,  with  cost& 

Judgment  affirmed^  with  costs. 


Afpul  and  Bbbob  (S  864*)— Rbtixw— QmsnoRB  Oonbxdebkd. 

Upon  an  ai^>ml  from  a  judgment  alone  nothing  but  auorttons  <tf  law 
can  be  ixmBldwed. 
[Ed.  Note.— For  other  cases,  see  A^ieal  and  Error,  Cextt  Dig.  If  3436- 

8461 :  Dea  Dig.  §  864.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Edward  D.  Sugden  ^rainst  Isaac  Feiser.  Judgment  for 
plaintiff,  and  defendant  ameals.  Affirmed. 

Argued  befor*  GILDESSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

William  R.  Bayes,  for  appellant. 

Prince  &  Nathan  (Alfred  B.  Nathan,  of  counsel),  for  respondent 

PER  CURIAM.  This  is  an  appeal  taken  by  the  defendant  from  a 
judgment  of  the  city  court  in  favor  of  the  plaintiff.  The  notice  of  ap- 
peal also  purported  to  appeal  from  an  order  denying  a  motion  for  a 
new  trial.  Upon  motion,  however,  the  appeal  from  l^e  order  was  dis- 
missed, leaving  for  consideration  of  this  court  the  appeal  from  the 
judgment  only.  Upon  an  appeal  from  a  judgment  alone  nothing  but 
questions  of  law  can  be  considered.  Francis  v.  Tilyou,  26  App.  Div. 
340,  49  N.  Y.  Supp.  799.  The  defendant  cites  but  three  questions,  the 
answers  to  which  were  excluded  by  the  court,  and  the  exclusion  oi  the 
answers  to  these  questions  are  the  only  errors  of  law  urged  by  the  de- 
fendant as  a  ground  for  a  reversal.  An  examination  of  the  record 
shows  that  the  objections  made  to  those  questions  were  properly  sus- 
tained, and  that  reversible  error  was  not  committed  by  the  trial  justice 
in  refusing  to  permit  them  to  be  answered. 

The  judgment  must  therefore  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.    
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JAMES  AUTLBB  CO.  T.  RANKIN. 


(Suinrenie  Court,  Antellate  Teno.   Ndnmber  24,  190SL) 


'OuBiEBS  (8  184*)— AjOTions—Etidknoe— Receipt  of  Ooods. 

In  an  actloa  against  a  common  carrier  for  goods  claimed  to  have  been 
delivered  to  iilm  and  lost,  the  evidence  held  Inauffldent  to  show  that  de- 
fendant ever  received  tbe  goods. 

[Bd.  Note^— Vor  otber  cases,  see  Oarrlors,  Cent  Dig.  t  588;  Dec.  Dig. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  the  James  Autler  Company  against  William  H.  Rankin, 
From  a  judgment  for  plaintiff,  defendant  appealed.    Reversed,  and 
new  trial  ordered. 
Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 


Samuel  Hoffman,  for  appellant. 
Baggott  &  Ryall,  for  respondent 

SEABURY,  J.  The  plaintiff  sues  the  defendant,  who  is  a  com- 
mon carrier,  for  the  value  of  certain  goods  alleged  to  have  been  de- 
livered to  him,  and  by  him  iost.  The  plaintiff's  secretary  testified  that 
he  prepared  goods  for  transfer  to  be  sent  to  Krause  &  Co.,  and  as  to 
the  value  of  these  goods.  The  man  in  charge  of  the  elevator  in  the 
building  where  the  plaintiff  had  its  place  of  business  testified  that  he 
knew  the  defendant's  truck  and  some  of  his  drivers,  that  the  trudc 
came  to  the  building  every  day,  and  that  on  March  23,  1907,  he  gave  a 
package  to  one  of  the  defendant's  drivers  which  he  had  taken  from  the 
office  of  the  plaintiff.  No  receipt  was  taken  for  the  package.  This  wit- 
ness admitted  that  he  did  not  remember  the  particular  date  upon  which 
he  delivered  the  package  imtil  the  secretary  of  the  plaintiff,  a  few 
days  before  the  trial,  had  told  him  the  date  of  shipment.  This  evidence 
was  insufficient  to  show  that  the  defendant  or  any  of  his  agents  re- 
ceived the  package  which  the  plaintiff  prepared  for  transfer.  Nor  is 
there  any  evidence  in  the  record  to  show  uiat  the  goods  were  not  de- 
livered to  the  consignee. 

The  judgment  is  reversed  and  a  new  trial  (»dered.  with  costs  to  the 
appellant  to  abide  the  event   All  concur. 


TAui.  (f  139*)— Issues— Qnxsnon  roB  Jubt. 

Wbexe  t^iere  was  evidence  to  support  plaintiff's  claim  tbat  defendant 
agreed  to  pay  plaintiff  for  mat^als  purdiaaod  by  a  ccmtractor  f<n:  de- 
fendant's building,  while  defendant  claimed  he  <aily  agreed  to  pay  tbe 
debt  of  tbe  contractor  in  case  there  shonld  be  a  surplus  after  completion, 
which  there  was  not,  tbe  issue  sbotdd  have  been  submitted  to  the  Jury, 
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however  (treat  the  weight  or  preponderance  of  the  evidence  may  have  been 
in  defendant's  favor. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent  Dig.  {  832;  Dec  Dig.  i 
139.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Frederick  J.  Ogden  and  another  against  William  L. 
Sergeant  From  a  iudgment  for  defendant,  plaintiffs  appcaL  Re- 
versed, and  new  trial  mnted. 

Argued  before  GIUDERSLEEVE,  P.  J.,  MacLEAN  and  SEA- 
BURY,  JJ. 

John  Oscar  Ball  (A.  P.  Bachman,  of  counsel)  for  appellants. 
Bouvier,  Dugro  &  Doyle  (John  B.  £>oyle  and  Diidley  Davis,  of 
counsel)  for  respondent 

PER  CURIAM.  Defendant  was  having  built  certain  houses,  and 
had  given  a  contract  therefor  to  the  Structural  Concrete  Company, 
a  corporation.  Plaintiffs  had  a  contract  with  said  corporation  under 
which  they  furnished  materials  which  were  used  in  the  construc- 
tion of  the  said  houses  with  the  knowledge  and  consent  of  defend- 
ant. The  corporation  abandoned  the  job,  and  failed  to  pay  plaintiffs 
for  the  materials  furnished  by  them.  Plaintiffs  claim  that  defendant 
agreed  to  pay  the  account  of  the  corporati(»t  to  plaintiffs,  in  con- 
sideration of  the  latters'  not  filing  a  mechanic's  lien  and  of  tiieir  con- 
tinuing to  supply  materials  for  Uk  job,  with  which  ccmditions  plain- 
tiffs complied.  There  is  also  another  cause  of  action  for  the  price 
of  the  materials  subsequently  supplied  by  plaintiffs  to  defendant,  the 
amount  of  which  claim  has  been  paid  into  court.  The  court  dismissed 
the  first  cause  of  action,  and  then  gave  judgment  for  defendant  cm 
the  second  cause  of  action  on  the  ground  that  the  money  was  in  court 
at  the  disposal  of  plaintiffs  and  plaintiffs  were  not  entitled  to  costs. 
Goldman  v.  Swartwout,  117  App.  Div.  186,  lOS  N.  Y.  Supp.  302. 
Plaintiffs  appeal. 

Defendant  claims  he  only  agreed  to  pay  the  debt  of  the  defunct 
corporation  in  case  there  should  be  a  surplus  after  completion,  which 
there  was  not  It  seems  to  us  that  the  case  should  not  have  been 
taken  from  the  jury;  for,  however  great  the  weight  or  preponderance 
of  evidence  may  have  been  in  favor  of  defendant,  there  was  some 
evidence  given  on  behalf  of  plaintiffs  which  presented  an  issue  of 
fact  upon  which  the  jury  could  have  properly  proceeded  to  a  verdict, 
and  plaintiffs  had  a  rig^t  to  have  the  case  submitted  to  the  jury.  See 
Phillips  V.  Phillips,  77  App.  Div.  113,  78  N.  Y.  Supp.  1001 ;  Steinle 
V.  Met.  Co.,  69  App.  Div.  85,  74  N.  Y.  Supp.  4^2 ;  McDonald  v.  Met. 
Co.,  167  N.  Y.  66,  60  N.  E.  283. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with  costs 
to  appellants  to  abide  the  event. 
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STEIN  T.  KREMESl  et  aL 

(Bopmiie  Omrt,  An^tflate  Tenn.  Norcmber  24,  1906.) 

ATTOUtn'  AND  CLIXHT  (%  129*>— DT7TIE8  TO  OUEUT— AoTIOns  TOB  NeQUOBHCK. 

In  an  action  against  attorneys  for  damages  resaltlng  from  their  neg- 
ligence In  drawing  a  contract,  plaintiff  allied,  and  testified,  that  he  and 
his  intending  employers  Jointiy  employed  defendants,  counselors  at  law, 
to  draw  a  contract  for  his  employmoit  for  one  year,  and  the  contract 
which  was  so  drawn  and  paid  for,  and,  on  advice  of  defendants,  signed, 
was  decided  by  the  court  to  be  a  contract  determinable  at  will.  Held, 
that  the  case  was  for  the  Jury. 

[Bd.  Note.— For  other  casee,  see  Attcnrney  and  Clleiit,  Oaat  Dig.  I  290 : 
Dec  Dig.  (  12&.*] 

Seabory,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Meyer  Stein  against  Julius  G.  Kremer  and  Irving  I. 
Krcmer.   Judgment  for  defendants,  and  plaintiff  appeals.  Reversed. 

Argued  before  GILDERSUEEVE,  P.  jT,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Henrv  Kuntz  (Sigmund  Horkimer,  of  counsel),  for  appellant 
Abraham  H.  Sarasohn,  for  respondents. 

PER  CURIAM.  As  alleged  and  as  testified,  the  plaintiff  having 
agreed  with  intending  employers  for  a  year,  he  and  mey  jointly  em- 
ployed the  defendants,  counselors  at  law,  to  draw  a  contract  for  his 
employment  for  that  period,  and  the  contract,  by  one  of  them  drawn 
and  which  the  plaintiff  as  to  his  part  paid  for  and  on  advice  signed, 
was,  as  ruled  by  this  cdUrt  on  a  former  appeal,  a  contract  determinable 
at  will.  Upon  such  allegations,  testimony,  and  determination,  the  com- 
plaint might  not  be,  as  it  was,  dismissed  when  the  plaintiff  rested. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 

SEABURY,  J.  (dissenting).  The  plaintiff  alleges  that  the  firm  ot 
Kooperstcin  &  Schwartx  agreed  to  employ  him  as  a  designer  for  the 
term  of  one  year,  and  that  he  employed  the  defendants,  who  are  law- 
yers, to  draw  a  contract  expressing  such'  an  agreement.  He  also  al- 
leges that  the  defendants  drew  a  paper  purporting  to  be  such  a  con- 
tract, which,  in  fact,  prescribed  no  definite  term  of  hiring,  that  his 
employer  discharged  him  before  the  expiration  of  a  year,  and  that 
he  recovered  judgment  against  his  employer  for  the  breach  of  said 
contract,  and  Uiat  said  judgment  was  set  aside  by  the  appellate  tribunal 
on  the  ground  that  the  contract  did  not  specify  a  definite  term  of  em- 
ployment.  The  plaintiff  therefore  demands  judgment  against  the  de- 
fendants for  the  amount  of  the  judgment  which  he  recovered  against 
Kooperstein  &  Schwartz,  and  which  the  Appellate  Court  reversed  for 
the  reasons  stated.  These  facts  having  been  proved  in  the  court  be- 
low, the  trial  justice  dismissed  the  complaint.  From  the  judgment 
entered  upon  such  dismissal,  the  plaintiff  now  appeals  to  this  court. 
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The  reason  assigned  by  the  trial  justice  for  dismissing  the  complaint 
was  that  in  his  opinion  the  contract  stated  a  definite  term  of  employ- 
ment. So  far  as  the  court  below  is  (»>nceraed,  that  question  has  been 
determined  to  the  contrary  (Stein  v.  Kooperstein  &  Schwartz,  62  Misa 
Rep,  481,  102  N.  Y.  Supp.  678),  and  that  decision  is  binding  upon  the 
lower  a>urt,  although  its  individual  opinion  as  to  the  question  involved 
may  be  different.  The  defendants,  as  attorneys,  were  not  insurers  of 
the  correctness  of  the  work  which  they  undertook  to  perform  for  the 
plaintiff.  The  duty  of  the  attorneys  was  to  bring  to  the  conduct  of  their 
client's  business  "the  ordinary  legal  knowledge  and  skill  common  to 
members  of  the  legal  profession."  4  Cyc  956.  In  order  to  recover  in 
this  action,  it  was  necessary  for  the  plaintiff  to  prove  that  the  de- 
fendants had  not  brou^  to  the  conduct  of  the  business  with  whidi  he 
intrusted  them  the  ordinary  legal  knowledge  and  skill  common  to  the 
members  of  the  legal  profession.  This  the  plaintiff  did  not  prove 
merely  by  offering  the  contract  in  evidence  and  the  decision  of  the 
court  reversing  a  judgment  upon  it.  It  cannot  be  said  that  the  ques- 
tion involved  in  the  contract  was  entirely  free  from  doubt,  and  the 
fact  that  two  trial  justices  took  the  same  view  of  the  contract  as  the 
defendants  is  itself  evidence  of  the  fact  that  the  defendants  should  not 
be  held  liable  for  the  breach  of  this  contract  of  emplpyment  as  attor- 
neys. In  the  absence  of  any  evidence  to  show  that  the  defendants 
had  omitted  to  exercise  the  ordinary  skill,  prudence,  and  knowledge 
common  among  members  of  their  profession,  the  complaint  should  have 
been  dismissed.  Although  the  court  assigned  an  erroneous  reason  for 
dismissing  the  complaint,  the  ccMnplaint  was  properly  dismissed. 

The  judgment  ai^waled  from  should  therefore  be  affirmed. 


Dauaqes  (S  132*}— Excessive  Dauaoes— Pebsonai,  Ikjubiks. 

Plaintiff's  bands  were  cut  by  a  piece  of  glass,  and  two  fingers  ot  the 
r^t  and  left  haad  were  swollen,  tie  scar  on  bis  right  band  beli^  per- 
manent, and  he  suffered  pain  for  five  months  thereafter.  PlalntUTs  wages 
were  |12  a  week,  and  the  injuries  incapacitated  him  for  work  for  four 
weeks.  Held,  that  a  judgment  for  i^alntiff  for  |260  was  excessive,  and 
would  be  redoced  to  $100. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  IMg.  |  870;  Dec.  Dig. 
•  1 132.*] 

Seabury,  J.,  dissenting. 
Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 


Action  by  Joseph  Catzer  against  the  Brooklyn,  Queens  County  & 
Suburban  Railroad  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appealed.  Reversed,  and  new  trial  ordered,  unless  plaintiff 
accepts  the  judgment  as  reduced,  when  it  will  be  affirmed  as  modified. 

Argued  befoit  GILDERSI^EVE,  P.  T.,  and  MacLEAN  and  SEA- 
BURY,  JJ.  

*Fbc  oUwr  MUM  f  «tme  topic  *  t  wnMBSB  In  Dm.  *  Am.  Dlgi.  1107  toteto,  *  R«p'r  Xadazw 


OATZEB  V.  BROOKLTN,  Q.  C.  ft  8.  R.  00. 

(Supreme  Court,  Appellate  Term.    November  24,  190flL) 


trict. 
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George  D.  Yeomans  (Francis  R.  Stoddard,  Jr.,  of  counseQ,  for 
pellant. 

Henry  Lieb,  for  respondent 

PER  CURIAM.  The  judgment  is  excessive,  and  should  be  revers- 
ed, unless  the  plaintiff  be  will&g  to  accept  $100. 

Judgment  reversed  and  a  new  trial  ordered,  unless  the  plaintiff  will 
stipulate  within  five  days  to  modify  the  judgment  by  reducing  the 
same  to  $100  and  appropriate  costs  in  the  court  below,  in  which  event 
the  judgment  as  modified  will  be  affirmed  without  costs  in  this  court. 

SEABURY,  J.  I  dissent  This  action  was  tried  by  the  court 
without  a  jury  sad  judgment  was  awarded  for  the  plaintiff  fof  $260. 
The  action  was  brot^^  to  recover  damages  for  personal  injuries.  The 
plaintifi's  hands  were  struck  by  pieces  of  glass  and  cut,  and  two 
fingers  of  the  right  hand  and  the  left  l^d  were  swollen.  The  testi- 
mony shows  that  the  scar  on  the  plaintiff's  right  hand  will  be  per- 
manent, and  that  up  to  the  day  of  the  trial,  which  was  five  months 
after  the  accident,  we  plaintiff  suffered  pain  from  his  injuries.  The 
plaintiff  was  employed  at  the  rate  of  $18  a  week,  and  by  reason  of 
his  injuries  was  unable  to  work  for  a  period  of  four'  weeks.  In  view 
of  these  circumstances,  I  think  that  this  court  has  no  right  to  reduce 
the  plaintiff's  recovery  to  $100.  The  judgment  should  be  affiled, 
with  costs. 


HABTRIDGB  SCHOOL  v.  BIOBDAN. 

(Snin-eine  Court  Appellate  Tenn.   Movonber  34,  1906.) 

SoHOOLfi  AND  School  Dotbioib  (|  8*)  — Puvab  Sohoou— Pdpi]:#  akd  Tot- 
TIOH— Etidbhci. 

In  an  action  by  a  school  for  the  tnltlon  of  defendant* b  daughter,  erl- 
dence  held  tnsnfBdent  to  eetabltsh  a  contract  for  tuition  for  an  entire 
year  at  a  certatn  charge  without  deduction  for  absence  or.  withdrawal. 

[Ed.  Note. — For  other  casei^  see  Schools  and  Sdiool  Dlfttrict&  Cent 
Dli^  Ml;  Dec.  Dig.  S8.«] 

Seabnry,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  the  Hartridge  School  against*  James  Riordan. .  From  a 
judgment  in  favor  of  plaintiff,  it  appeals.  Affirmed. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  MadUEAN  and  SEAr 
BURY,  JJ. 

Julian  Hartridge,  for  appellant 
Atwater  &  Cruikshank,  for  respondent 

PER  CURIAM.  Whether  the  contract  between  the  plaintiff's  as- 
signor and  the  defendsmt,  relative  to  tiic  introduction  of  his-  daughter 
into  a  school  kept  by  the  former  as  a  resident  pupil  for  an  entire  year 

*yor«tii«roMMMtMun«topIa.*|KUionlB  Dm.  *  jfja.  DlgiL  1907  to  date,  *  Rep'r  InteiM 
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at  a  certain  charge,  and  without  deduction  for  absence  or  withdrawal, 
was  concluded  by  and  between  them  upon  those  terms,  was  a  questitm 

of  fact,  determined  by  the  trial  justice  in  favor  of  the  defendant,  who 
from  the  testimony  adduced  (much  under  the  pleadings  being  irrele- 
vant) does  not  appear  to  have  expressly  contracted,  nor  does  he  im- 
pliedly appear  to  have  so  agreed  as  it  was  not  shown  that  his  attention 
was  directed  or  called  to  matter  pertaining  thereto  on  an  applicatitn 
blank  of  remote  date,  or  in  a  catalogue  of  the  current  year.  The  judg- 
ment rendered  for  die  plaintiff  for  tiie  sum  tbat  was  payable  in  ad* 
vance  must  therefore  be  affiiTned. 
Judgment  afiEirmed,  with  costs  to  the  respondent 

SEABURY,  J.  (dissenting).  The  evidence  shows  that  the  contract 
between  the  parties  was  an  entire  ccmtract.  Under  it  the  defendant's 
daughter  entered  the  Hartridge  School  for  the  school  year.  Upcm  the 
appbcation  blank,  which  the  defendant  s^cd,  it  is  distinctly  stated 
that: 

"It  to  ondfflstood  that  pnpIlB  ax«  entered  for  tbe  entire  year  and  no  le- 
dnctloo  will  be  made  for  absence  or  withdrawal." 

There  is  other  evidence  which  sustains  the  view  that  the  defendant 
knew  that  Hht  provision  quoted  above  was  part  of  the  ccmtract  which 
he  made  with  the  plaintiff.  The  defendant's  daughter  entered  the 
school  and  remained  a  short  time,  and  was  then  withdrawn  from  it  on 
account  of  sickness.  The  trial  court  has  awarded  judgment  for  tiw 
plaintiff  for  one-half  of  the  yearly  tuition  fee.  The  contract  beii^  en- 
tire, the  amount  due  under  it  cannot  be  ^portioned.  If  the  plamtiff 
was  entitled  to  recover  at  all,  it  was  entitled  to  recover  the  full  atnount 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event 


1.  AfFBAI.  AHD  BbBOB  (B  1140*)— BimW—BlZOIBUVn  'ViBDXOT. 

Where,  In  an  action  for  a  balance  dne  oa  eentracta  tor  work  and  mft* 
terlalB,  the  documentary  evidence  condnalTdy  diowa  that  Uw  balance  dne 
la  but  a  certain  amoont,  a  verdict  for  a  greater  amount  la  unwarranted, 
and  win  be  set  aside,  unless  plaintiff  stipulates  to  reduce  the  same. 

[BU.  Note.— For  other  cases,  see  Ai^eal  and  Error,  Omt  Dig.  I  440i; 
Dec.  Dig.  S  lUa*] 

%  Atfkai.  and  nsBOB  ({  1011*)  —  Bxmw  —  QxmnoitB  or  Fjun— Tzhdiro  ov 
CoNrLAonna  Dtidengb. 

Where,  In  an  action  for  extra  work  performed  and  materials  famished, 
there  was  a  conflict  as  to  wtunn  credit  waa  cortoided,  the  dedslon  of  the 
trial  Justice  will  not  be  disturbed. 

[Ed.  Note.— For  othCT  cases,  see  Appeal  and  Itrror,  Oent  Dlft  |  886B: 
Dec.  Dig.  S  1011.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 


•Tor  etlur  OMW  M*  suns  toplo  ft  I  mnma  la  Dm.  *  Am.  SIsa.  imtaOats^  ft  Rip'rlntaM 
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(Si^reme  Court,  Anwllate  Twm.   Norember  24,  1906.) 
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Action  by  Adolph  Shapiro  against  the  Thomas  B.  Leahy  Building 
Company.  Ju<^^ent  for  plaintiff,  and  defendant  appeals.  Reversed, 
and  new  trial  ordered,  unless  plaintiff  stipulate  to  reduce  the  verdict 
to  a  certain  amotmt,  in  which  event  the  judgment  as  so  modified,  to 
be  affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Thomas  P.  De  Graffenried,  for  appellant 
Jacob  Levy,  for  resp<Mident 

PER  CURIAM.  This  action  was  brought  to  recover  the  sum  of 
$402.S7  alleged  to  be  a  balance  due  for  work  performed  and  materials 
furnished.  The  plaintiff's  claim  is  based  upon  three  contracts  in- 
volving the  amounts  of  $1,400,  $1,300,  and  $1^'5,  respectively,  and 
extra  work  performed  and  materials  furnished  of  the  value  of  $87, 
making  the  total  cost  price  $2,962,  upon  which  the  plaintiff  alleges  only 
$2,659.73  has  been  paid,  leaving  a  balance  due  of  $402J87.  The  de- 
fendant resists  this  claim  on  the  ground  of  payment  as  to  the  work 
performed  under  the  contracts,  and,  as  to  the  extn.  woilc,  it  claims 
that  the  work  was  not  performed  at  its  request. 

The  documentary  evidence  introduced  conclusively  shows  that  the 
plaintiff  has  been  paid  for  the  work  performed  under  the  three  con- 
tracts with  the  exception  of  $18.47.  As  to  the  claim  for  the  extra 
work  performed,  at  the  agreed  price  of  $87,  there  was  a  conflict  as 
to  whom  the  credit  was  extended,  and  the  decision  of  the  trial  justice 
as  to  this  item  should  not  be  disturbed. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  widi  costs  to 
appellant  to  abide  the  event,  unless  the  plaintiff  stipulates  to  reduce 
the  verdict  rendered  in  his  favor  to  $105.47  and  costs,  in  which  event 
the  judgment,  as  so  modified,  will  be  affirmed  without  costs  of  this 
appeal  to  either  party. 


1.  Sales  (I  179*)— Xicpebroixoitb— Waitxb. 

Oidlnarlly.  wlttioat  warranty,  retention  of  gooOm  waiTCB  daim  for  Im- 
perfectlons  therein. 
[Ed.  Note^lPor  oQier  caaea,  aee  Balea.  Oent  Dig.  |  400;  De&  Dig.  I 


2.  PLBADinO  (I  Itf  •)— GOUHTBOUIU. 

A  breach  of  warranty  Is  not  available  aa  a  counterclaim  In  an  actloa 
for  the  price  of  goods  whwe  pleaded  aa  a  defame. 

[Ed.  Note.— For  other  casea»  aee  Fleadlnft  Oent  Dig.  i  291;  De&  Dig. 
I142.*] 

8.  Sales  (|  2B8*H&aeA0H  or  WASBAnTT— Waivxb. 

Breach  ot  warranty  la  no  defense  to  an  action  for  the  price  of  goods 
where  the  bnyer  retains  them. 
[Ed.  Notftr— BNmt  oth^  cases,  see  Sales,  Oent.  IMg.  I  818;  Dee  Dig.  | 


•Tor  otltw  OMM  Ma  uta*  tople  *  I  vuHBiB  In  Dm,  ft  An.  DIgi.  UOTtodat%  ft  R«p'r  ZaOnta 


WILMBRDINO  et  al.  T.  STROUSB  et  at 


(Sapreme  Ooort,  Appellate  Term.   NOTOober  24,  1906.) 
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and  148  New  York  BUta  Reporter 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  T.  Currie  Wilmerding  and  others  against  Rose  Strouse 
and  others.  From  a  judgment  for  plaintiffs,  defendants  appeal  Af- 
firmed. 

Argued  before  GILDERSLEEVE,  P.  T..  and  MacLEAN  and  SEA- 
BURY.  JJ. 

Joseph  K.  Hllenbogen,  for  appellants. 
Blumensteil  &  Blumensteil,  for  respondents. 

MacLEAN.  J.  Admitting  the  receipt  of  2,531^  yards  of  cambric 
delivered,  and  ^eir  agreement  to  pay  8  cents  a  yard  therefor,  the  de- 
fendants interposed  a  defense,  to  the  plaintiff's  action  for  the  price 
of  the  goods  sold  and  delivered  of  sale  by  sample,  that  the  goods  were 
imperfect  and  did  not  correspond  with  the  sample,  an  offer  to  pay  less 
$37.97  because  of  imperfection,  and  a  demand  for  judgment  dismissing 
the  complaint.  In  ordinary  cases,  without  warrant,  retention  of  goods 
waives  right  to  claim  for  imperfection,  and,  although  the  plaintiffs 
offered  a  certain  allowance  therefor,  this  the  defendants  rejected  as  re- 
jected by  the  plaintiffs  was  the  counter  offer  of  the  defendants.  There 
remained,  therefore,  the  above-admitted  liability,  to  which  the  defend- 
ants might  have  interposed  a  counterclaim  for  damages  for  the  breach 
of  an  express  warranty,  and  proving  same  would  be  entitled  to  such 
damage  as  they  might  have  shown.  Failing,  however,  to  plead  such  a 
cause,  they  may  not  prove  as  oninterclaim  what  they  allege  as  defense. 
First  Nat.  Bank  v.  Slattery,  4  App.  Div.  421,  424,  38  N.  Y.  Supp.  859 ; 
Pratt  &  Whitney  Co.  v.  Pneumatic  Tool  Co.,  60  App.  Div.  369,  372. 
63  N.  Y.  Supp.  1062,  and  what  they  have  alleged  as  defense  they  waiv- 
ed by  their  retention  of  the  goods.  The  judgment  should  therefore  be 
affirmed. 

Judgment  affirmed,  with  costs.  All  concur. 


8TATB  BOARD  OF  FHARMAOY  T.  LURIB  et  aL 

(Bupr^ne  Court,  Appellate  Term.   November  24,  1908.) 

Plsadtrq  (I  222*)— Deicubbxb— Pleadiho  Ovb»— pAvmiT  or  Costs. 

Where  defendants*  demurrer  to  the  complaint  was  overruled  wltfa  leave 
to  plead  over  on  paymrat  of  $10  costs,  they  were  improperly  permined 
by  another  Justice  of  the  court  to  file  tlielr  answer  and  proceed  to  trial 
without  payment  of  the  costs  previously  imposed. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  I  573 ;  Dec.  Dig. 
8  222.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  the  State  Board  of  Pharmacy  £^inst  James  Lurie  and 
another.  Judgment  for  defendants,  and  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ.  

•Tor  otiMT  OMM  am  nm*  topio  *  I  mniua  in  Dm.  *  Am.  Olas.  Un  to  dat^  *  Rap'r  laOnm 
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Hieronimus  A.  Herold>  for  appellant 
Rudolph  Marks,  for  respondents. 

PER  CURIAM.  This  action  was  brought  to  recover  a  penalty 
for  the  violation  of  chapter  667,  p.  1471,  Laws  1900.  The  defendants 
demurred  to  the  complaint  on  the  ground  that  it  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  acti(»i.  On  May  13,  1908,  the  de- 
murrer "was  overrulol  by  one  of  the  justices  of  the  Municipal  Court, 
witii  leave  to  plead  over  upon  the  payment  of  $10  costs,  and  the 
case  was  set  for  trial  on  May  21,  1908.  The  action  was,  by  consent, 
adjourned  from  May  21,  1908,  to  May  25,  1908.  Hie  defendants  did 
not  pay  the  costs  required  by  the  order  overruling  the  demurrer  and 
allowing  them  to  plead  over.  When  the  action  was  called  on  May  35, 
1908,  the  defendants  were  permitted  by  another  justice  of  the  court, 
against  the  objection  and  exception  of  the  plaintiff,  to  file  their  an- 
swer to  the  complaint,  and  proceed  to  trial  without  paying  the  costs 
previously  imposed.  The  defendants'  demurrer  having  been  overruled, 
judgment  could  have  been  entered  against  them,  exc^t  for  the  per- 
mission which  the  court  gave  them  to  plead  over.  'Diis  permission 
was  granted  upon  the  express  condition  that  the  defendants  pay  the 
plaintiff  $10  costs.  The  defendants  had  no  right  to  avail  themselves 
of  this  permission  unless  they  complied  with  the  condition  imposed. 

The  judgment  is  reversed,  and  a-  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event,  provided  that  the  defendants  pay  to 
the  plaintiff  within  five  days  from  the  service  of  a  copy  of  the  order 
entered  upon  this  decision  the  sum  of  $10  costs.  If  the  defendants 
shall  not  comply  with  the  provisions  of  this  order,  the  answer  should 
be  stricken  out  and  judgment  absolute  entered  in  favor  of  the  plain- 
tiff for  the  amount  to  which  it  was  entitled  under  the  complaint  or 
proof,  with  appropriate  costs  in  the  court  below  and  costs  of  this  ap- 
■peaL 


Wabkhou»uen  (8  34»)— CoNVEESiON— Owheb's  Right  to  Recoveb. 

One  cannot  recover  from  a  warehonseman  for  conversion  of  goods  wtere 
It  does  not  appear  that  be  was  ready  or  willing  to  pay  the  cbarges  for 
wbldi  the  goods  were  deposited  by  a  carrier,  and  was  not  Identified  and 
did  not  afford  tbe  warehonseman  **a  reasonable  time  to  ascertain  the 
validity  of  the  adverse  dalm  or  to  bring  legal  procee^ngs  to  compel  all 
claimants  to  Interplead,"  as  provided  by  Laws  1907,  p.  1711.  e;  732.  |  1& 

[Ed.  Note. — For  other  cases,  see  Warehousemen,  Dec.  Dig.  {  34.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 


Action  by  August  Zuber  against  Julia  Mehrle.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  or- 


Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 


•FffiroUiwo«aMiMHiii«t<vlc*jN0MBBala  Dm.  *  Am.  Dlga.  1W7  to  data,  A  Rap'r  ladeias 


ZTTBER  V.  HBHRLB. 
(Snpreme  Conrt,  Appellate  Term.    November  24,  1008.) 


trict. 


dered. 
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James  £.  Duross,  for  appellant 
Heniy  H.  Sawyer,  for  respondent. 

PER  CURIAM.  Dilute  arisin?  after  nightfall  about  compen- 
sation for  carriage  from  Nyack  to  Brooklyn  of  household  goods  be- 
longing to  the  plaintifif  or  his  wife,  the  carrier  placed  certain  pieces 
of  them  in  the  defendant's  warehouse.  A  few  days  later  the  plain- 
tiff, with  a  witness  from  his  lawyer's  office,  and  having  some  bills 
in  his  hands,  called  at  the  warehouse,  and  said  to  a  young  woman 
at  the  desk  that  he  had  come  to  pay  the  charges  on  Zuber's  goods, 
and  was  told,  according  to  their  account,  that  she  had  instructions 
not  to  take  any  money  from  Mr.  Zuber;  according  to  her  version, 
that  she  could  not  tell  what  the  charges  were.  All  agree  that  she 
unavailingly  tried  by  telephone  to  find  the  manner.  The  plaintiff 
gave  his  lawyer's  name  and  telephone  number  (4800  Beekman)  to 
be  called  up.  On  the  manager  coming  in,  he  called  the  number  twice 
that  day,  and  was  told  they  were  out.  The  next  day  he  got,  as  he 
says,  the  plaintiff's  lawyer  on  telephone,  who  said  they  did  not  want 
the  goods,  and  would  not  take  them,  that  they  were  going  to  bring 
action  against  him  to  recover  the  value  of  the  goods,  to  which  the 
manager  replied  they  would  have  to  sue  the  carrier,  for  the  goods 
were  held  on  the  carrier's  orders.  The  lawyer  so  named  tried  tiie 
case,  brought  out  these  answers,,  and  did  not  ccuitradict  them.  As- 
suming that,  when  the  plaintiff  asked  for  the  warehouse  chaises,  tiie 
young  woman  in  the  office  said  she  was  told  not  to  take  any  money 
from  Mr.  Zuber,  and  that  he  was  thereby  relieved  from  tendering 
the  sum  of  those  charges,  it  does  not  appear,  although  the  plaintiff 
testified  he  had  the  money  to  pay  the  charges,  that  he  was  ready  or 
willing  to  pay  the  carrier's  charges  for  which  the  goods  were  depos- 
ited. He  was  not  identified  and  did  not  afford  the  warehouseman 
"a  reasonable  time  to  ascertain  the  validity  of  the  adverse  claim  or 
to  bring  legal  proceedings  to  compel  all  claimants  to  interplead."  Sec- 
tion 18,  c.  732,  p.  1711,  Laws  1907.  The  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

SEABURY,  J.  (concurring).  To  recover  damages  for  conversion 
against  the  defendant,  it  was  necessary  for  the  plaintiff  to  prove  that 
he  had  tendered  the  amount  of  the  defendant's  charges.  The  evidence 
of  a  tender  was  insufficient. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 


HELLERMAN  T.  SCHANTZ  et  al. 
(Supreme  Conrt,  Appellate  Term.   November  24,  190&) 

Bnxa  AND  Notes  U  209*)— Actions— Tbanbfbb  and  Ownebship. 

Wbere  a  check  was  not  Indorsed  by  the  payee,  It  was  not  negotiable, 
and  an  action  thereon  by  a  transferee  could  not  be  maintained. 

[Bd.  Note.— For  other  cases,  see  Bills  and  Notes,  Oent  Dig.  H  423,  497: 
Dec  Dig.  %  a09.*]  
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Jaa>b  Hellerman  against  Harry  Schantz  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE.  P,  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Fannie  Horovitz,  for  appellants. 
Charles  H.  Smith,  for  respondent 

PER  CURIAM.  The  pleadings  are  oral.  The  complunt  is  "ac- 
tion on  a  check,"  and  the  answer  is  "general  denial  and  demand  W," 
A  bill  of  particulars  was  given,  which  reads  as  follows : 

The  flbore  action  la  bron^t  to  recover  the  sum  of  $56-00,  with  Interest 
from  May  16,  1908,  due  on  a  cbeck  g^rea  to  plaintiff  by  Harry  Schanta^  etc* 
one  of  the  defendants,  and  originally  made  by  Sam  Ooldman.  The  follow^ 
Ing  la  a  copy  of  the  check  In  question: 

"No.  .  New  YortE,  lAay  16^  U0& 

"The  Com  Exchange  Bank. 
"Elerentli  Ward  Brancih.  Payable  through 

New  York  Clearing  House. 

"Pay  to  H.  Bdumts  or  order  FUty-Blx  ••/io»  Dollars. 
"|06.«o/ioo-  8-  Goldman  No.  2." 

«*Dated  New  Tork,  June  12, 1908. 

"Yours,  etc.,  Mldiael  Rosoibloran,  Attorney  for  Plaintiff. 

"O.  ft  P.  O.  Address:  87  Suffolk  St,  N.  Y.  Olty." 

This  check  was  never  indorsed  by  the  payee,  and  therefore  never 
became  negotiable.  Edelman  v.  Rams  (Sup.)  109  N.  Y.  Supp.  816. 
On  the  trial  no  effort  was  made  to  amend  the  complaint,  but  plaintiff 
sought  to  show  that  the  check  was  given  as  earnest  money  to  bind 
a  contract  for  tht  sale  of  a  store,  and  that  defendant  refused  to  ccnn- 
plete  the  bargain  on  the  ground  of  misr^resentations.  Be  this  as 
it  may,  the  action  was  brought  on  the  check  itself,  which,  as  we  have 
seen,  was  never  indorsed  by  the  payee. 

The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered  with  costs  to  appellants 
to  abide  the  event. 


GERLACH  V.  METBOPOLITAN  LIFB  INS.  00. 
(Sapreme  Oonrt,  Ajnpellate  Term.   Norember  24,  1906.) 
IirsuBANCE  ({  282*H-Lin  insnBAJKn— Pouor  Avoidbd— Pbetxoub  a^xou. 

ATTENnANOB. 

Under  a  provision  In  a  life  policy  fliat  ttie  policy  diotdd  be  vdd  If 
Insured  before  its  date  had  been  treated  for  any  serious  disease,  or  had 
had  any  disease  of  the  heart,  kidneys,  etc.,  and  that  the  proofs  of  death 
should  be  evidence  of  the  facts  therein  stated,  no  recovery  could  be  had 
on  the  policy  where  it  appeared  from  the  proofs  that  Insured  had  been 
previously  treated  for  nephritis,  and  that  delirium  tremens  and  <Aronlc 
n^hrltls  were,  respectlTely,  the  primary  and  secondary  causes  of-  the 
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death ;  claimant  certifying  Brigbt's  disease  as  the  cause,  and  where  vach. 
evidence  was  not  contradicted. 

[Ed.  Note. — For  other  cases,  see  Insarance,  Cent  Dig.  SI  601,  692 ;  Dec. 
Dig.  I  292.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Emma  G«r1ach  against  the  Metropolitan  Life  Insurance 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  T..  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Ritch,  Woodford,  Bovee  &  Butcher,  for  appellant 
KaufFman  &  Hereberg,  for  respondent. 

MacLEAN,  J.    Among  the  conditions  in  the  policy  of  insurance 

upon  which  this  action  is  brought  is  found  one  which  reads: 

"Unless  otherwise  stated  In  the  blank  space  below  In  a  waiver  signed  by 
the  secretary,  this  policy  Is  void  If  the  insured  before  its  date  •  •  *  has 
been  attended  by  a  physician  for  any  serious  disease  or  comjdalnt;  or  bas 
had  b^ore  said  date  any  iralmonary  disease,  or  chxailc  brondiltlB,  or  cancer, 
or  disease  ctf  the  heart,  liver  or  kidneys." 

It  is  also  provided  therein  that  the  contents  of  the  proofs  of  death 
"shall  be  evidence  of  the  facts  therein  stated  in  behalf  of,  but  not 
against,  the  company."  From  the  proofs  of  death  introduced  in  evi- 
dence it  appears  that  the  insured  was  attended  by  a  physician  in  1905 
and  1906,  prior  to  the  date  of  this  policy,  for  nephritis,  and  that  the 
chief  or  primary  cause  of  his  death  was  delirium  tremens,  and  the 
contributing  or  secondary  cause  chronic  nephritis;  the  claimant  cer- 
tifying to  Bright's  disease  as  the  cause  of  death.  This  evidence,  not 
contnulicted,  entitled  the  defendant  to  prevail  (Kipp  v.  Metropolitan 
Life  Ins.  Co.,  41  App.  Dir.  298,  68  N.  Y.  Supp.  494;  Howard  v. 
Metropolitan  Ufe  Ins.  Co.,  18  Misc.  Rep.  74,  41  N.  Y.  Supp.  33).  as 
there  is  found  in  the  policy  no  written  waiver  of  the  violated  condi- 
tion, nor  does  the  evidence  disclose  knowledge  of  the  fact  on  the  part 
of  the  defendant  upon  which  to  base  an  estoppel.  The  judgment 
should  therefore  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  af^llant 
to  abide  the  event.   All  concur. 


Contracts  '(|  850*) — Aotioh  fob  Bbsach— Evidence. 

In  an  acticni  for  breach  of  OKitract  to  return  a  deposit  on  the  pardhaas 
price  of  an  automobile  npon  Its  test  proving  unsatisfactory  to  the  boyer, 
evidence  held  not  to  support  a  judgmmt  for  defendant. 
[Ed.  Note^For  other  cases,  see  Contracts,  Dea  Dig.  I  86^*] 

Appeal  fr<nn  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict.   

•For  ettwr  mmb  see  tanM  topUt  A  i  MUUBBa  in  Dec.  ft  Am.  DlgM.  1M7  tq  d«t«.  *  Bep'r  Indexes 
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Action  by  William  L.  Pierce  against  the  Cleveland  Motor  Car  Com- 
pany. Judgment  for  defendant,  and  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Charles  Benner,  for  appellant. 
Headl^  M.  Greene,  for  respondent. 

PER  CURIAM.  In  a  written  agreement  signed  by  both  parties 
respecting  the  sale  of  an  automobile  it  was  provided: 

"This  contract  Is  made  and  deposit  gtven  with  the  understanding  that  the 
deposit  win  be  returned  on  demand  and  contract  canceled  nnlen  a  satisfac- 
tory test  to  the  pnrchaser  is  given  when  wanted." 

Repeated  tests  were  given  without  giving  satisfaction — it  is  hardly 
claimed  that  the  results  would  be  satisfactory  to  any  one — and  the 
agreement  was  treated  as  canceled  by  both  parties.  To  excuse  the 
&ilure  to  return  the  money  in  compliance  with  the  agreement,  the 
treasurer  and  general  manager  of  the  defendant  (who  verified  the 
answer,  not  only  denying  the  agreement,  but  also  alleging  an  express 
agreement  conflicting  therewith)  testified  that,  after  the  plaintiff  had 
demonstrated  to  him  unmistalcably  that  he  was  not  satisfied  with  the 
car  and  had  written  a  letter  wanting  his  deposit  back,  he  called  upon 
the  defendant  "at  his  office  to  see  if  we  could  not  switch  him" ;  that 
is,  induce  him  to  buy  another  car.  He  claims  that  he  induced  the 
plaintiff  to  agree  to  buy  another  car  and  allow  the  $500  to  be  kept  as 
a  deposit  upon  that;  but  it  was  practically  shown  upon  his  own  tes- 
timony that  the  terms  of  the  prop(»ed  agreement  as  to  another  car 
were  not  arrived  at,  that  th^were  to  be  reduced  to  writing,  and  that 
it  was  never  entered  into.   The  judgment  should  be  reversed. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


DARLINGTON  T.  HAMILTON  BANK  OF  NEW  YORK  C?1TT. 


Tbial  (8  165*) — DiBinsSAi.  or  Gouplainakt— Poweb  of  Ooim. 

Where  fdalntlff's  claim  was  admitted  and  the  defense  to  a  connterclalm 
for  a  like  amount  was  alme  litigated.  It  was  error  to  dismiss  the  com- 
plaint and  raider  afflrmattve  judgment  for  dtfendant  on  the  connterclalm. 

[Ed.  Note. — FOt  other  cases,  see  Trial,  Cent.  Dig.  |  878;  Dec.  Dig.  } 
165.*1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  hy  Marguerite  B.  Darlington  against  the  Hamilton  Bank 
of  New  York  City.  Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 


Argued  before  GILDERSLEEVE.  P.  J.,  and  MacLEAN  and  SEA- 
BVRY,  JJ. 


*For  oOwr  OMM  m  iune  topic  ft  I  tnntsmm  In  Deo.  ft  Am.  Dlgi,  1907  to  date,  ft  B«p'r  lodoms 
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Thomas  H.  McKee,  for  appellant 

Gifford,  Hobbs  &  Beard  (John  D.  Fearhake,  of  counsel),  for  re- 
spondent 

PER  CURIAM.  The  pleadings  are  oral,  and  the  evidence  offered 
is  not  very  complete  or  satisfactory.  Plaintiff  sued  to  recover  a  de- 
posit to  her  credit  in  defendant  bank  of  $374.29.  The  defendant  coud- 
terdaimed  $776  on  a  promissory  note,  but  at  the  trial  defendant  ap- 
parently reduced  llie  amount  of  the  counterclaim  to  $374.89,  the  ex- 
act amount  ofplaintiff*s  claim,  and  presented  it  as  an  "offset"  to  [^ain- 
tiff's  claim,  llie  defense  to  the  counterclaim  was  in&ncy.  Hie  court 
below  gave  judgment  dismissing  the  complaint  and  awarding  to  de- 
fendant the  sum  of  $374.29  on  the  counterclaim,  together  with  $26.81 
costs.  Phintiff  appeals. 

The  facts  seem  to  be  substantially  as  follows,  viz.:  The  note  is 
dated  October  11,  1907,  became  due  on  February  11,  1908,  and  was 
discounted  by  defendant  bank  on  October  11,  1907,  the  day  of  its 
date.  It  was  not  paid  at  maturity,  although  payment  was  demand- 
ed, and  it  was  duly  protested.  Plaintiff  came  of  age  on  August  "SO. 
1907.  On  June  11,  1907,  while  still  an  infant,  she  signed  the  note  in 
blank,  and  delivered  it  to  her  father  immediately  thereafter.  The 
latter  filled  the  note  out,  making  it  payable  to  himself,  indorsed  it, 
and,  as  we  have  seen,  dated  it  October  11,  1907,  and  got  it  discount- 
ed on  the  day  of  its  date  by  defendant.  Whether  or  not  plaintiff  re- 
ceived any  consideration  for  the  note  does  not  appear,  but  she  never 
saw  the  note  after  it  had  been  filled  out  by  her  faUier  until  it  became 
due  and  payment  was  demanded.  After  becoming  of  age,  she  does 
not  appear  to  have  in  any  manner  affirmed  the  contract,  but,  on  the 
contrary,  she  seems  to  have  repudiated  it  shortly  after  she  reached 
the  age  of  21,  but  subsequent  to  the  discount  of  the  note  by  defend- 
ant, and  it  does  not  appear  to  be  disputed  that  defendant  is  a  bona 
fide  holder  for  value.  There  is  no  claim  of  fraud  in  the  case.  It  is 
unnecessary  to  discuss  the  various  questions  presented,  as  the  learn- 
ed amrt  below  fell  into  error  in  dismissing  the  complaint,  for  the 
reason  that  die  plaintiff's  claim  appears  to  be  admitted,  and  the  de- 
fense to  the  countenJaim  alone  was  litigate  at  the  trial  The  amount 
of  the  counterclaim  at  the  best  could  therefore  cmly  be  offset  against 
the  amount  of  plaintiff's  claim,  and,  the  amounts  being  exactly  the 
same,  the  affirmative  judgment  in  defendant's  fav(M*  of  $374.29  and 
costs  was  improper. 

The  judgment  is  reversed  and  a  new  trial  granted,  with  oosU  to 
appellant  to  abide  the  event. 


Digitized  by 


Sup.  Ct.) 


U'KBHBA  v.  8TATHAK  MFO.  Oa 


1099 


GLOVER  T.  DUETY  eC  al. 


(Stapreme  Omirt,  Aro^te  Term.  Noranbor  24,  1908.) 

BiOKiBS  a  B4*)  —  EkiFiiOiiaEiiT  so  Obxazh  Iicuir— ComoMioira  — Wnif 
Dasksd. 

One  employed  to  secnre  a  loan  of  a  spedfled  amount  on  Bpedfled  terms 
must,  to  recover  his  commlssloQS,  ehow  that  be  secured  one  willing  to 
make  the  loan  on  the  terms  spedfled;  and  iwoofs  that  he  secured  <qte 
willing  to  make  the  loan  tor  a  less  time  la  Jnsuffldent. 

[Ed.  Note.— For  oth»  cases,  see  Brokers,  Oeot  Dig.  H  75-81;  Dec 
Dig.  i  64.*] 

Appeal  from  Municipal  Court  Borough  of  the  Bronx,  Second  Dis- 
trict- 
Action  by  Rettie  Glover  against  John  G.  Duffy  and  another,  doing 
business  as  Kammerlohr  &  Duffy.  From  a  judgment  of  the  Munic- 
ipal Court  in  favor  of  plaintiff,  defendants  appeal.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

D.  Theodore  Kelly,  for  appellants. 
George  B.  Hayes,  for  respondent. 

PER  CURIAM.  This  action  was  brought  to  recover  commissions 
for  procuring  a  loan.  After  negotiations  between  the  plaintiff  and 
the  defendants,  the  defendants  agreed  to  accept  a  loan  of  $29,000, 
at  514  per  cent,  for  the  period  of  five  years.  Tlie  evidence  shows 
that  the  plaintiff  secured  a  lender  willing  to  make  this  loan  at  5^ 
per  cent,  for  three  years.  The  defendants  rejected  this  proposition. 
Under  these  circumstances  it  is  evident  that  the  plaintiff  failed  to  es- 
tablish his  right  to  recover.  In  order  to  recover,  it  was  necessary 
for  the  plaintiff  to  show  that  he  had  secured  some  one  willing  to  make 
the  loan  on  the  terms  offered  by  the  defendants.  The  terms  on  which 
the  defendants  offered  to  take  the  loan  required  that  tiie  loan  should 
be  for  five  years  and  the  plaintiff  did  not  earn  his  oommissions  by  of- 
fering them  a  loan  for  three  years. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellants  to  atnde  tibe  etvent 


1.  PBinOIFAL  ASD  AOHfT  8*) — BKUTIOH. 

Every  servant  is  an  agent,  thoni^  the  canverse  Is  not  tm& 
[Ed.  Note.— For  other  cases,  see  Principal  and  Agwt,  Cent  Dig.  |  4;  • 
Dec.  Dig.  I  &•] 

2.  Pbikoifax,  Ann  Aoknt  (M  146*) — Bxutioh— niiDisoLOSBn  Pbihoipai.. 

Where  a  contract  between  defendant  and  a  third  person  did  not  show 
that  defmdant  shonld  prescribe  what  the  third  person  riionld  do,  and 
that  the  thbrd  person  should  give  his  time  exclusively  to  defendant  de- 
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fendant  was  not  lUble  as  an  undladosed  inindpal  to  <nie  renderii^  serv^ 
Ices  to  the  third  penon  on  the  theory  tibat  the  third  i^exaon  was  defeut 

ant's  digffat. 

[Bd.  Not&— For  other  cases,  see  Princ^  and  A|eiit»  Cent  Vig.  U  490, 
518-520;  Dec.  Dig.  {  146.*} 

Appeal  from  Municipal  Courts  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Charles  F.  McKenna  against  the  Stayman  Manufactur- 
iflg  Company.  From  a  judgment  of  the  Municipal  Court  in  favor 
of  defendant,  plaintiff  appeals.  Affinned. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Rounds,  Hatch,  Dillingham  &  Debevoise,  for  appellant 
Robinson,  Biddle  &  Benedict,  for  respondcait. 

MacLEAN,  J.  The  plaintiff  would  hold  the  defendant  responsible 
for  services  rendered  to  another,  the  Underwriters*  Engineering  & 
Construction  Company,  on  the  theory  that  the  latter  company  was 
the  agent  and  the  defendant  an  undisclosed  principal.  Agency  by 
estoppel  is  not  claimed,  but  by  a  late  discovery  of  a  contract  be- 
tween the  defendant  and  the  engineering  company  agency  in  fact  is 
claimed,  and  liabili^  of  the  defendant  as  undisclosed  principal  is  as- 
serted. The  assertion  might  prevail  did  the  contract  disclose  such 
relation,  for  it  is  from  that  contract,  a  written  one,  and  from  the 
contract  alone,  that  the  relation  of  the  parties  thereto  is  to  be  deter- 
mined. A  perusal  of  that  contract  does  not  disclose  that  it  was  the 
intention  of  the  parties  that  the  defendant  should  prescribe,  not  only 
what  the  engineering  company  should  do  but  also  the  manner  of  do- 
ing, nor  does  it  appear  that 'the  engineering  company  agreed  to  give, 
its  time  exclusively  to  the  defendant.  It  was  therefore  not  a  servant 
(Singer  Mfg.  Co.  v.  Rahn,  132  U.  S.  618,  10  Sup.  Ct.  175,  33  L-  Ed. 
440),  and  much  less  an  agent,  as  every  servant  is  an  agent,  though  the 
converse  in  law  be  not  true.  The  contract  as  a  whole  exhibits  in- 
dependence rather  than  dependence  on  the  part  of  the  engineering 
company  (Uppington  v.  City  of  New  York,  165  N.  Y.  222,  233,  59 
N.  E.  91,  53  L.  R.  A.  660),  and  therefore  an  absence  of  obligation 
as  undisclosed  principal  on  the  part  of  the  defendant.  The  judgment 
should  be  affirmed. 

Judgment  affinned,  with  costs.   All  concur. 


1.  SHEBIFVS  and  ConBTABI.ES  (S  139*) — ^LlABILITIBB— FAILIKO  TO  MAKI  B>- 

TDBH  on  BxEctmon— Dahaoss. 

An  oOcec,  failing  to  make  retom  of  execution.  Is  t>rtma  fade  liable  for 
the  amount  of  the  Judgment,  and  can  only  relieve  himsdf  by  showing  that 

the  judgment  creditor  is  not  aggrieved. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and  Constables,  Cent  Dig.  I 
306:  Dec.  Dig.  {  139.*] 
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2.  ExEODTiOH  (8  830*) — Return— SuFTiciERCT.  . 

Where  an  oflacer  receiving  an  execution  resides  In  the  place  where  the 
office  of  the  clerk  of  the  court  Is  situated,  the  mailing  of  a  return  to  tbe 
derk  Is  Insufficient 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  |  99&;  Dec.  Dig- 
I  330.*] 

&  SHEftXm  AND  OOHSTABUa  (M  180*}— LlABILITT— FaILUBK  TO  USVT  EXEOO- 

noH— DEnnau. 

Where  an  officer,  making  no  retom  of  execution,  did  not  when  sued 
by  the  judgment  creditor,  ahow  that  .he  made  a  levy  or  that  the  Jndg- 
mmt  debtor  bad  no  vxopetty  anhject  to  ezecutkm,  a  Jodgmoit  In  his  fa- 
vor was  erroneous. 

[Ed.  Note. — rcw  other  cases,  see  SberifFs  and  Oonstablea,  Dec.  Dig.  9 
130.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 


Acticm  by  Charles  H.  Smith  against  Frank  W.  Geraty.    From  a 
judgment  of  the  Municipal  Court  in  favor  of  defendant,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 
See  58  Misc.  Rep.  6fi6,  109  N.  Y.  Supp.  789. 
Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 


Hastings  &  Gleason  (Charles  M.  MacLaren,  of  cotmsel),  for  re- 
spondent. 

.  MacLEAN,  J.  An  execution  issued  out  of  the  Municipal  Court 
was  delivered  to  the  defendant,  a  city  marshall,  whereof  according 
to  the  return  of  the  clerk  of  tiie  court  no  return  was  made  or  filed. 
Prima  facie  the  defendant  was  liable  for  the  amount  of  the  judg- 
ment, and  could  only  relieve  himself  by  showing  that  the  judgment 
creditor  was  not  ^grieved.  He  admitted  receiving  the  execution, 
but  asserted,  as  he  was  led,  that  he  had  returned  it  by  mail,  which 
he,  residing  in  the  place  where  the  cleric's  office  is  situated,  might 
not  do.  He  did  not  show  that  he  made  a  levy  or  that  tiie  judgment 
debtor  had  no  property  upon  which  a  levy  might  be  made,  and  so 
the  judgment  in  his  favor  may  not  stand. 

The  doctrine  hereof  is  not  in  accord  with  some  remarks  in  a  case 
cited  upon  the  respondent's  brief,  and  wherein  an  interpretation  was 
put  upon  a  section  of  a  statute  of  1857  which  has  been  adopted  into 
the  Municipal  Court  act  (Laws  1902,  p.  1486,  c.  580),  nor  is  the  law 
laid  down  in  that  case  in  accord  with  the  conunon  course  of  deci- 
sions in  the  courts  of  last  resort.  Ledyard  v.  Jones,  7  N.  Y.  650. 
Moreover,  in  the  case  referred  to  the  marshal  had  filed  a  return. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 

GILDERSLEEVE,  P.  J.,  concutB. 

SEABURY,  J,  (concurring).  The  facts  of  this  case  are  stated 
in  the  opinion  rendered  upon  a  former  appeal,  58  Misc.  Rep.  556, 
109  N.  Y.  Supp.  738.   Upon  the  first  trial,  and  again  on  the  second 
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trial,  it  was  shown  that  the  marshal  did  not  file  his  r^urn  of  ext- 
cution  as  required  by  law.  Upon  the  last  trial,  which  we  are  now 
called  upon  to  review,  it  was  proved  that  the  defendant  did  not  col- 
lect anything  upon  the  execution.  Upon  this  evidence  the  court  be- 
low gave  judgment  for  the  defendant.  There  was  no  proper  proof 
before  the  court  to  show  that  the  defendant  even  attempted  to  col- 
lect the  amount  of  the  execution.  In  the  absence  of  such  proof,  the 
plaintiff  was  prima  fade  entitled  to  recover  the  amount  for  which 
the  execution  was  issued.  If  the  defendant  had  proved  an  attempt 
to  collect  the  amount  of  the  execution  and  that  it  was  uncollectable, 
a  different  situation  would  be  presented  in  relation  to  which  the  rule 
stated  in  Curry  v.  Farley,  8  Daly,  228,  would  seem  to  be  applicable. 
But  a  marshal  charged  with  the  duty  of  attempting  to  collect  an  exe- 
cution cannot,  upon  his  failure  to  file  a  return  as  required  by  law, 
avoid  liability  merely  by  his  statement  that  he  collected  nothing.  For 
all  that  appears  in  the  evidence,  he  collected  nothing  because  he  made 
no  attempt  to  collect  anything. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  oosti  to 
appellant  to  abide  the  event. 


CALLAHAN  T.  DATID  H.  OI/TABSH  IRON  WORKS. 


1.  MUNIOIPAI.  Ck>BP0BATZ0n8  (|  70&*>— UBI  of  STBEETS— iNJUBin  TO  O^TKL- 
XM— DBIVSB  or  FBIOEDIirO  I^IHXOUD— Nkuoxhos. 

A  driver  of  defondsntTs  team  attached  to  a  truck  loaded  with  Iron  clr- 
Osm,  wlii<^  projected  10  teet  from  the  rear  of  bis  truck,  tnmed  his  team 
•0  ai  to  swing  his  load  across  the  street  and  strike  one  ot  plalntUTs 
horses,  whldi  was  following.  E^d,  that  defendant's  driver  was  negli- 
gent, though  be  testified  that  he  held  up  his  hand  and  signaled  E^alnttlTB 
driver  to  stop,  which  signal  the  latter  testLfled  he  did  not  see. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  I 
1615;  De&  Dig.  1  706;*  Highways.  Cent  Dig.  »  460^  461-460.] 

S.  MuiTioiPAL  OoapoBATWHs  Q  706*) — Use  or  Srann-Oojii'BiBUToar  Nh- 

UGENCB. 

Where  plaintiff's  driver  testified  tliat  he  did  not  see  a  signal,  dalmed 
to  have  been  given  by  the  driver  of  defendant's  track  who  was  ahead  of 
plaintiff,  of  an  intention  to  turn  his  team  to  the  west,  by  which  act  one 
of  plalntUTs  horses  was  struck  by  the  rear  of  the  load  on  defendant's 
truck,  plaintiff's  driver  was  not  n^llgent. 

[Kd.  Not& — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  I 
1615;  Dec.  Dig.  {  70B;*  Highways,  Cent  Dig.  |  460.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  l^s- 
trict. 

Action  by  Joseph  Callahan  against  the  David  M.  Oltarsh  Iron  Works. 
From  a  Municipal  Court  judgment  for  plaintiff,  defendant  ^>peals. 
Affirmed. 


See,  also,  109  N.  Y.  Supp.  763. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 
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Frankendialer  &  Sapinsky,  for  appellant. 
James  £.  Duross,  for  resp<»ident. 

PER  CURIAM.  The  plaintiff's  team  and  truck  going  uptown  on 
the  easterly  side  of  Hudson  street,  in  August,  1907,  met  on  the  left 
the  defendant's  team  and  truck  coming  down  on  the  up  track;  that  is, 
easterly  from  the  middle  of  the  street.  The  defendant's  driver  turn- 
ed  his  team  to  the  west,  and  thereby  swwi^  his  load,  iron  girders, 
projecting  about  10  feet  from  the  rear  of  his  tnidc,  easterly  across 
the  street,  striking  and  badly  injuring  one  of  the  plaintiff's  horses, 
which  died  therefrom  some  months  later.  The  defendant's  driver 
testified  he  held  up  his  hand  to  signal  the  plaintiff's  driver  to  stop, 
but  the  latter  says  he  did  not  see  the  signal,  or  see  that  the  load  pro- 
jected until  it  swung  across  to  the  injury  of  his  team.  On  that  state- 
ment, apparently  credited  by  the  jury,  contributory  negligence  could 
not  be  imputed  to  the  plaintiff's  driver  and  the  fault  was  of  the  de- 
fendant's driver,  against  whose  employer  the  jury  found  the  verdict 
in  damages,  the  amount  of  whidi  is  not  here  contested. 

Judgment  affinned,  with  costs. 


Mabxbb  ard  SEBTAnr  (I  278*>— Iif  JinuBS  to  Srvaht— Aonons— BnoxNcc 
While  the  fiiet  Unt  a  wlncb  reTereed  while  a  serrant  was  pulling  In 
rope  over  me  of  Its  drmns,  and  caused  tbe  rope  to  run  the  opiMWlte  way, 
whereby  the  servant  went  over  the  winch  and  struck  a  hatch  comb,  ml^t 
prove  the  fact  of  accident  and  Injury,  It  would  not  prove  the  vlolatlm 
of  legal  obllgatltm  by  the  maater. 

[Ed.  Nota— For  othor  cases,  see  Master  and  Sorvant,  Dec  Dig.  |  276.*J 
Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 


.  Action  by  Charles  Hanson  against  Charles  W.  Hogan  and  anodier, 
copartners.  Judgment  for  plaintiff,  and  defendants  appeal.  Revers- 
ed, and  new  trial  ordered. 

Argued  before  GILDHRSLEEVE,  P.  J^  and  MacLEAN  and  SEA- 
BURY,  JJ. 

James  B.  Henney,  for  appellants. 
Charles  Swanson,  for  resp<»ident. 

PER  CURIAM.  The  plamtiff  brings  his  action  under  the  employ- 
er's liability  act  to  recover  for  personal  injuries  alleged  to  have  been 
received  under  the  employment  of  the  defendants  while  he  was  work- 
ing at,  and  in  consequence  of  a  defect  in,  a  winch  used  in  unloading 
a  vessel  at  Pier  39,  North  river.  He  so  timely  notified  his  employ- 
ers in  writing,  but  his  testimony  fails  to  establish  a  defect.  That  the 
winch  reversed  while  he  was  pulling  in  tope  over  one  of  its  drums, 
and  caused  the  r<^  to  run  the  opposite  way,  whereby  the  plaintiff 
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went  over  the  winch  and  struck  the  hatch  comb,  may  prove  the  fact 
of  accident  and  injury,  but  not  the  violation  of  legal  obligation  on 
the  part  of  his  employers,  the  defendants.  The  judgment  herein  in 
his  favor  should  therefore  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


BOLOOH  et  a1.  r.  ROOF  MAINT9INANCE  GO. 

(Supreme  Court,  Appellate  Term.    Movanber  24,  190&) 

GoRTBAOTS  (I  816*) — ^Breach— Waitbb— Right  of  Aotios— Aocbuai. 

Wbere  defendant's  manage  Informed  plalntUb  that  defendant  could 
not  and  would  not  do  the  work  defendkant  bad  ccmtmcted  to  do,  tAaln- 
tuni*  ilglit  of  action  for  breach  of  the  contract  th»i  accmed.  wtahdi 
breach  was  not  waived  by  plalntUCsr  subsequent  IneffMtoal  donand  for 
commencemmt  of  performance. 

[Ed.  Note.— For  other  cases,  see  Gontrads,  Gent  Dig.  f  1481 ;  Dec:  DIs- 
i  316.*] 

Appeal  from  City  Court  of  New  York,  Trial  Terra. 

Action  by  Philip  Bologh  and  another  against  the  Roof  Mainte- 
nance Company.  Judgment  for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

H.  Schieffelin  Sayers,  for  appellant, 
Bogart  &  Bogart,  for  respondents. 

PER  CURIAM.  The  plaintiff  brought  this  action  to  recover  dam- 
ages for  a  breach  of  contract  by  the  defendant  to  do  certain  labor 
and  furnish  materials  for  the  roofing  of  public  school  No.  59  in  the 
city  of  New  York,  for  which  plaintiffs  had  a  contract.  The  contract 
between  the  parties  herein  was  admitted,  as  also  the  connection  of  a 
Mr.  Fields  with  the  defendant,  and  who  for  the  defendant  signed 
the  agreement  with  the  plaintiffs  for  the  roofing  in  question.  The 
defense  interposed  by  the  defendant  was  breach  by  the  plaintiffs  in 
that  they  prevented  it  from  doing  the  work.  That  was  the  issue  and 
was  at  the  opening  of  the  charge  to  the  jury  thus  distinctly  stated 
by  the  court,  because  the  counterclaim  of  the  defendant  seems  to  have 
been  abandoned.  The  verdict  of  the  jury  in  favor  of  the  plaintiffs 
established  their  claim  of  breach  by  the  defendant,  for  the  testimony 
of  the  plaintiffs  showed  that  Fields,  and  likewise  Uie  manager  of  the 
defendant,  went  to  the  office  of  the  plaintiffs  on  separate  occasions, 
and  that  each  said,  not  only  that  the  defendant  could  not,  but  also 
would  not,  do  the  work.  This  occurred  prior  to  the  letter  of  Octo- 
ber 21, 1907,  from  the  plaintiffs  to  the  defendant  demanding  commence- 
ment of  performance  within  three  days,  and  is  corroborated  by  their 
letter  to  the  defendant  of  October  16th.  Certainly  It  was  not  denied. 
The  plaintiffs'  cause  accrued  at  the  time  of  such  refusal,  and  may  not 
be  said  as  matter  of  law — as  matter  of  fact  it  was  not  ai^ed — to  have 
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been  waived  by  a  later  demand  for  the  commencement  of  perform- 
ance. Evidence  of  breach  by  the  defendant  being  thus  established, 
the  judgment  entered  upon  the  verdict  in  favor  of  the  plaintiffs  must 
be  ^rmed. 

Judgment  affirmed,  with  costs  to  the  respondent. 


(Sapreme  Oourt,  AppeUate  Term.   November  34*  1008.) 

LAHDLOBD  ARD  TENAKT  (I  179*) — ^LAITDLOBD'S  ENTST— LAWFCTLHESa. 

A  landlord  cannot  be  removed  from  the  premises  by  summary  proceed- 
ings on  the  ground  of  forcible  raitry  and  detainer  where  It  Is  undisput- 
ed Uiat  be  was  interested  In  the  business  conducted  upon  the  premises, 
and  no  forcible  detentltm  aK>earB. 

[Bd.  Not&— For  other  case^  see  Landlord  and  Tenant.  Dec.  Dig.  S 
179.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Summary  proceedings  by  Simon  Davis,  tenant,  against  Isaac  Sha- 
piro and  another,  landlords.  From  an  order  in  favor  of  the  tenant, 
the  landlords  appeal.   Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  MacLEAN  and  SEA- 
BURY.  JJ. 

Engel  Bros.,  for  appellants. 
Max  D.  Steuer,  for  respondent 

MacLEAN,  J.  The  petition  of  the  tenant  herein  alleges  that  on 
Cff  about  November  27,  1907,  while  in  peaceable  occupation  of  prem- 
ises No.  416  East  Ninty-First  street,  wherein  he  and  his  copartners, 
Louis  Glassman  and  Herman  D.  Shapiro,  were  conducting  a  poultry 
business,  he  was"  unlawfully  and  forcibly  ejected  and  expelled  there- 
from by  the  landlord  herein  by  threats  of  force  and  violence  and  with 
a  multitude  of  people,  and  that  ever  since  said  landlord  has  held  and 
continues  to  hold  possession  of  said  premises  by  force.  The  answer 
of  the  landlord  denied,  and  interposed  defenses  that  seemed  to  have 
been  abandoned  or  stricken  out  on  consent.  Even  then  the  issue  was 
clouded  and  the  evidence  cumbered  with  much  irrelevant  and  imma- 
terial testimony,  which  the  trial  justice  sought  to  clarify  by  the  sub- 
mission of  the  simple  question  to  the  jury,  whose  verdict  in  favor  of 
the  petitioner,  however,  was  unwarranted  from  the  evidence.  The 
final  order  entered  thereon  may  not  stand,  because,  from  the  testi- 
mcmy  of  the  tenant,  as  well  as  from  the  testimony  of  the  landlord, 
it  appean  uncontradicted  that  the  latter  was  interested  in  the  busi- 
ness conducted  upon  the  premises  to  whomsoever  said  premises  had 
been  leased,  and  therefore  his  original  entry  thereon  may  not  be  said 
to  be  unlawful,  and  there  is  no  evidence  of  forcible  detention  of  the 
pranises.   It  may  be  said,  as  was  said  by  the  General  Term  of  this 
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department  in  Schmidberger  v.  Bloner,  66  Hun,  527,  630,  21  N.  Y. 
Supp.  481,  482: 

"It  will  thus  be  seal  that  the  elements  of  trespass  and  holding  poweTlon 
by  force,  whldi  are  essential  attrlbntea  of  an  action  for  forcible  oitrr  ud 
detainer,  are  wanting.  As  already  stated,  neither  of  these  wen  shown  up- 
on the  trial.  Olie  orU^nal  eatrj  was  lawful ;  and,  In  the  absence  of  tastl- 
mony  showing  that  the  dtfendsnts  by  force  prevented  the  plaintiff  from  re- 
gaining poflsesston  of  the  land,  a  reoorery  tar  forcible  tsOxj  and  drainer 
could  not  be  sustained." 

Whether  or  not  the  tenant-respondent  might  prevail  in  an  actim 
for  other  relief,  before  he  may  proceed  by  summary  proceeding  to 
remove  the  landlord  herein  from  the  premises,  which  he  claims  have 
been  forcibly  entered  and  detained  in  this  proceeding,  he  must  prove 
forcible  entry  and  detainer,  and  that  he  had  not  established. 

Final  order  reversed,  and  a  new  trisd  ordered,  with  costs  to  appel- 
lant to  atnde  the  event.  All  concur. 


JBNY  T.  MBRKLB  et  aL 

(Soirane  Oonrt,  Appelate  Division,  Seccmd  Department  Nonmber  2(k  190S.) 

1.  ArroaRKT  and  Glient  ^  75*) — Substitiitiow— Right. 

A  client  may  cJiange  bis  attorney  without  assigning  any  cause;  tiie 
only  question  for  litigation  being  whether  the  sobstttntlon  dxnild  be  on- 
conditional  or  conditioned  <m  idatntUTs  paying  or  securing  payment  of 

attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  diait,  Oent  Dig.  H  111- 
115;  Dec.  Dig.  I  75.*] 

2L  ATTOKiriT  AMD  CLIENT  (J  75*) — SUBBTITDTIOH  OF  ATTOBWIT— OOMDmONB. 

Where  plaintiff's  attorney.  In  a  suit  for  partitl<m,  conceded  that  the 
salt  coold  not  be  broni^t  to  a  successful  termination  because  tlie  wbere- 
abootii  ot  tibe  life  tenant  was  unknown,  and  It  was  impossible  to  secure 
the  oonsent  of  the  remalndaraen  to  a  sale  as  prescribed  by  Oode  Civ. 
Proc.  I  1688,  plaintiff,  having  received  no  beneflts  from  snrlceB  <tt  bis 
attorn^,  was  entitled  to  a  substitution  of  attomeya  In  order  that  he 
might  discontinue  the  salt,  witiurat  paying  or  securing  attorney's  teem. 

[Sd.  Note^For  other  cases,  see  Attorney  and  Client  Cent  Dig.  U  IIS- 
115;  Dea  Dig.  i  75.*] 

Appeal  from  Kings  County  Court 

Suit  by  Edward  A.  Jeny  against  Haven  Merkle  and  others.  From 
an  order  denying  plaintiff's  application  for  the  substitution  of  an- 
other attorney  in  the  place  of  F.  Bel!-Fenwick,  plaintiff  appeals.  Re- 
versed. 

Argued  before  WOODWARD,  JENKS,  HOOKER.  RICH,  and 
MILLER.  JJ. 

Herman  S.  Bachrach,  for  appellant. 
F.  Bell-Fenwick,  for  respondent. 

MILLER,  J.  This  is  an  appeal  fnun  an  order  denying  a  motion 
made  by  the  plaintiff  for  a  substitution  of  attorneys.  The  client  has 
tiie  right  without  assigning  cause  to  change  his  attorn^,  and  the  oo- 
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ly  question  before  the  court  on  this  motion  was  whether  the  order 
should  be  made  unconditionally  or  conditionally  upon  the  plaintiff's 
paying  or  securing  payment  of  attorney's  fees.  Matter  of  Prospect 
Avenue,  86  Hun,  257,  32  N.  Y.  Supp.  1013 ;  Barkley  v.  N.  Y.  Cen- 
tral &  H.  R.  R.  Co.,  35  App.  Div.  167,  64  N.  Y.  Supp.  970.  The  ac- 
tion was  brought  in  1905  to  partition  real  property  in  whidi  the  par- 
ties had  remainder  interests.  Nothing  has  ever  been  done  except 
to  have  a  guardian  ad  litem  appointed  for  an  infant,  and  a  referee 
appointed  to  hear  and  determine  the  issues  raised  by  the  pleadings. 
It  appears  to  be  undisputed  that  no  further  steps  can  be  taken  in  the 
action  because  the  whereabouts  of  the  life  tenant  is  unknown,  and  it 
is  impossible  to  procure  the  consent  prescribed  in  section  1533  of  tiie 
Code  of  C^vil  Procedure.  The  plaintiff  desires  substitution  of  attor- 
neys for  the  purpose  of  discontinuing  the  action. 

It  is  difficult  to  perceive  what  benefit  the  services  of  the  attorney 
have  been  to  the  plaintiff.  While  we  do  not  say  that  the  attorney 
has  been  guilty  of  neglect  or  misconduct,  we  do  not  think  that  this 
is  a  case  in  whidi  the  plaintiff  should  be  burdened  with  an  expensive 
reference  to  ascertain  what  fee,  if  any,  should  be  paid  him.  The  plain- 
tiff wishes  to  discontinue  a  suit  which  was  prematurely  brought  and 
whidi  the  attorney  concedes  cannot  now  be  brought  to  a  successful 
termination.  Under  these  circumstances  we  think  that  justice  will  be 
subserved  by  leaving  the  attorney  to  fais  action  to  recover  whatever 
he  can  show  his  services  were  worth. 

The  order  is  reversed,  with  $10  costs  and  dbbursements,  and  the 
motion  is  granted,  without  costs.  All  concur. 


ELKAN  T.  EDWARDS  et  al. 
(Sninreme  Court,  Appellate  Term.    November  24,  1906.) 

Bicu  AifD  Notes  (|  471*) — Acrions— Plkadinos— Stattttobt  Pbotisions. 

A  complaint  In  an  action  on  a  note  drawn  under  Code  Civ.  Proc.  {  634, 
which  omits  any  allegation  that  there  is  a  specified  sum  due  plaintiff 
from  defendant,  as  expressly  required  by  the  section.  Is  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  BIUb  and  Note^  Ooit  Dig.  I  1469 ; 
Dec  Die.  I  471.*] 

Appeal  fnnn  Municipal  Court.  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Hermann  Elkan  against  Robert  Edwards  and  another. 
A  demurrer  to  the  complaint  was  overruled,  and  defendants  appeal. 
Reversed,  with  leave  to  plaintiff  to  plead  over. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Rounds,  Hatch,  Dillingham  &  De  B&voise  (Erancis  Neagle,  of 

counsel),  for  appellants. 
Leopold  W.  Harburger,  for  respondent. 

SEABURY,  J.  This  action  was  brought  to  recover  upon  a  prom- 
isscMy  note.   Ttie  complaint  alleged  the  m^dng  of  the  note  and  set 
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out  a  copy  thereof,  the  indorsement  and  delivery  of  the  note  for  value 
to  the  plaintiff,  the  presentment  upon  maturity  to  the  defendants  at 
the  place  where  the  same  was  made  payable,  the  demand  for  pay- 
ment and  the  refusal  thereof,  the  protest  for  nonpayment,  notice  of 
the  presentment  for  demand  and  die  nonpayment  thereof,  and  then 
asks  for  judgment. 

The  defendants  demurred  to  die  comf^int  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  com- 
plaint was  framed  under  section  534  of  the  Code  of  Civil  Procedure, 
and  is  clearly  demurrable.  The  omission  from  the  complaint  of  any 
allegation  to  the  effect  that  there  is  due  to  the  plaintiff,  from  the  de- 
fendants, a  specified  sum,  renders  it  fatally  defective,  when  the  plain- 
tiff attempts  to  frame  his  complaint  undef  section  534  of  the  Code 
of  Civil  Procedure.  Wright  v.  Deering,  2  Misc.  Rep.  296,  297,  21 
N.  Y.  Supp.  939. 

The  judgment  appealed  from  is  reversed,  with  costs  to  the  appel- 
lants in  this  court  and  the  court  below,  with  leave  to  the  plaintiff  to 
plead  over  within  five  days  upon  payment  of  such  costs.  All  concur. 


1.  Hasteb  and  Servant  (8  80*)— Wages— Action— Issues. 

•  Where,  In  an  action  for  services  and  expenses,  defendant  answered  by 
a  general  denial  and  bill  of  particulars  and  at  the  trial  conceded  the  em- 
ployment, and  amended  his  plea  by  ailing  that  plaintiff  had  been  paid 
all  that  he  was  entitled  to  receive,  this,  with  plalntlfre  testhmHiy  that 
he  had  been  paid  for  all  other  we^  tban  those  sued  for,  raised  the  lasae 
of  payment 

[Bd.  Nota— For  otiier  caaea,  see  Master  and  -Servant,  Dec  Dig.  |  Sa*] 

2.  Masteb  and  Sebvant  ({  80*)— Action  fob  Sebvicbs— Patuent. 

In  an  action  to  recover  wages  at  ?15  a  week  from  April  1  to  Jane  X 
1007,  and  for  the  week  ending  January  31,  1908,  evidence  held  to  estab- 
lish defendant's  plea  uf  payment 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant  Dec.  Dig.  S  80.*1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  James  F.  D.  Wilson  against  Charles  F,  Du  Vievier.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 


Argued  before  GILDERSLEEVE,  P.  J.,  and  MacI^EAN  and  SEA- 
BURY.  JJ. 

B.  Gerson  Oppenheim,  for  appellant 
S.  J.  Rosenblum,  for  respondent 

PER  CURIAM.  Complaining  orally  for  "work,  labor  and  services," 
the  plaintiff  brought  this  action  to  recover  for  wages  at  $15  weekly, 
from  April  1  to  June  3,  1907,  and  for  the  week  ending  January  31. 
1908,  besides  certain  expenses.  He  admitted  he  had  bem  paid  for  all 
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the  other  weeks.  The  defendant  answered  also  orally:  "General  de- 
nial. Bill  of  particulars."  At  the  outset  of  the  trial  he  conceded  the 
employment,  and  virtually  amended  his  plea  by  alleging  the  plaintiff 
had  been  paid  all  that  he  had  been  entitled  to  receive.  This,  together 
with  the  testimony  of  the  plaintiff,  raised  the  issue  of  payment  In 
support  of  that,  the  defendant  introduced  in  evidence,  with  other  re- 
ceipts, a  statement  of  account,  "Salary  in  full  to  Dec.  28/07,  $15," 
which  was  signed  as  "received  in  settlement  in  full  of  account"  by  the 
plaintiff.  This  evidence  the  plaintiff,  called  in  rebuttal,  did  not  contra- 
dict, nor  did  he  allude  to  the  testimony  of  the  defendant's  bookkeeper 
that  he  had  said  "Yes,"  to  her  statement  on  making  out  his  voucher 
towards  the  end  of  January,  "There  is  just  one  week's  salary  due." 
The  judgment  should  be  reversed. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  atnde  the  event 


Appxai.  and  Ebbok  ({  1177*) — Detebiiinatioii— Rbtebsai» 

The  evidence  being  bo  unsatisfactory  that  It  ts  difficult  to  understand 
the  real  Bltaatlon  between  the  parties,  a  new  trial  will  be  awarded. 

[Bd.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  |  4599; 
Dec  Dls.  i  U77.«] 

Appeal  frcmi  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Meyer  Finkelstone  and  another,  doing  business  as  the 
Eclipse  Cutlery  Company,  against  Gustave  Lanzky,  doing  business  as 
the  Knickerbocker  Hardware  Company.  From  a  judgment  for  plain- 
tiffs, defendant  am)eals.   Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Julius  D.  Tobias,  for  appellant. 

PER  CURIAM.  The  plaintiffs  were  doing  business  with  the  de- 
fendant during  the  year  1907  and  up  to  January,  1908,  consisting,  of 
purchases  made  by  defendant  from  plaintiffs,  and  the  coaq>laint  also 
refers  to  a  certain  promissory  note,  upon  which,  however,  no  cause  of 
action  appears  to  be  claimed.  On  January  18,  1908,  the  defendant  as- 
signed to  Packard  &  Co.  an  unliquidated  claim  of  $328  against  the 
plaintiffs,  the  validity  of  which  the  plaintiffs  deny.  Packard  &  Co. 
brought  action  against  the  plaintiffs  on  this  claim  in  the  Municipal 
Court  on  the  26th  day  of  March,  1908,  and  recovered  judgment  against 
the  plaintiffs  herein  upon  the  assigned  claim  for  the  amount  of  $253.40,^ 
whiqh  judgment  of  Packard  &  Co.  plaintiffs  have  paid.  The  damages- 
alleged  to  have  been  suffered,  and  for  which  the  pluntiffs  in  this  action 
sue  the  defendant,  who  is  the  assignor  of  Packard  &  Co.,  consists 
(1)  of  ^e  money,  actually  recovered  by  Padcard  &  Co.  under  the 

*n«r  otlur  oMM  M*  marnt  topic  ft  I  xombbb  In  Dw.  *  Am.  Olsi.  1907  to  dftt*.  A  lUp'r  Indwoo. 


FINKELST019B  et  aL  T.  LANZST. 


(Snprone  Oonrt  Appellate  Term.   November  24,  1908.) 


1110  113  NBW  XOBK  aUPPLBMBNT  (Sup.  Ct 

ud  146  New  York  SUto  Reportar 

judgment;  and  (2)  TOmmercial  credit  of  plaintiffs  alleged  to  have  been 
lost  by  reason  of  that  judgment  In  the  complaint  plaintiffs  claim  that 
the  defendant  owes  them  $750,  which  claim  they  reduced  to  $500  so  as 
to  come  withm  the  jurisdiction  of  the  Municipal  Court.  At  the  end 
of  the  entire  case  plaintifiEs'  counsel  said : 

"I  ask  for  a  Judgment  here  on  the  baste  of  $253.40.  jndgmoit  [of  Packard 
ft  Co.]  which  has  been  paid,  lees  the  amount  of  $41.01,  which  plain tlfTs  owed 
to  defendant;  and  also  for  wbaterer  ammint  tout  lienor  sees  fit  to  allow  tar 
damaiee  to  Hie  credltotif* 

—apparently  meaning  loss  of  credit  to  plaintiffs  arising  from  the  Pack- 
ard &  Co.  judgment  The  court  gave  plaintiffs  $312.39  damages  and 
$29.72  costs,  presumably  allowing  the  difference  between  the  Packard 
judgment  of  $253.40  and  defendant's  conceded  right  to  a  credit  of 
$41.01— i.  e.,  $212.39— and  adding  thereto  $100  for  loss  to  plaintife' 
credit  In  support  of  this  last  claim  the  evidence  is  extremely  meagre 
and  weak^  while  plaintiffs'  collateral  attack  upon  the  Packard  judgment 
seems  at  least  open  to  grave  doubt  The  entire  evidence  is  so  very  un- 
satisfactory that  it  is  extremely  difficult  to  arrive  at  a  correct  appre- 
ciation of  the  real  situation  existing  between  the  parties  herein.  The  in- 
terests of  justice  will  best  be  served  by  granting  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  witfi  costs  to  appellant 
to  abide  the  event 


HacMAHON  T.  SIMON  et  aL 
(Snineme  Oonr^  An>dlate  IMvlBion,  Elrst  Departmeiit  November  70,  1908.) 

1.  FLBADiira  {A  19SB*) — Fbivolous  Dbicubbxb. 

Tboi^  tbe  complaint  contains  mudi  Imttevant  matter,  and  gtvee  a 
somewhat  confused  statement  of  the  material  facts,  yet  clearly  a  cave 
of  action  being  stated,  the  demurrer  thereto  la  frlvtrfonfl. 

[Bd.  Notft— «HHr  other  casein  see  Pleading,  Cent  Dig.  i  400;  Dea  Dig. 
1  192.*] 

2.  PiSAOIMO  a  2SS^ — FlITOLOOS  DmnTEBEK— AlXOWXHa  AJfSWKB. 

Though  defendant's  demurrer  to  the  oomplabit  la  tttvoloiu^  he  ahonld 
be  allowed  to  answer. 

[Bd.  Note.— For  txthee  cases,  see  Pleading  Oent  Dig.  If  B70-fi74;  Dec. 
Dig.  (  222.*] 

Appeal  from  Special  Term. 

Action  by  Stephen  A.  MacMahon  against  Joseph  E.  Simon  and  oth- 
ers. Frcmi  an  order  granting  judgment  agamst  said  defendant  on  his 
demurrer  to  ^e  com^aint  as  frivolous,  he  appeals.  Modified  and  af- 
firmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  I^UGH- 

UN,  CLARKE,  and  SCOTT,  JJ. 

Selden  Bacon,  for  appellant. 
Alexander  Thain,  for  respondent 

PER  CURIAM.  While  this  complaint  contuns  much  irrelevant 
matter  and  there  is  a  somewhat  confused  statement  of  tiie  material 
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facts,  there  is  dearly  a  cause  of  action  for  damages  based  upon  the 
conspiracy  between  the  defendants  to  defraud  the  plaintiff  by  inducing 
intoxication  and  obtaining  from  him  while  in  an  unconscious  condition 
as  the  result  of  such  intoxication  a  transfer  of  his  interests  in  the  cor- 
poration. It  is  clear,  therefore,  that  the  demurrer  was  frivolous.  We 
think,  however,  that  the  defendant  should  have  been  allowed  to  answer 
the  complaint. 

The  order  ai^iealed  fran  is  therefore  modified  by  adding  thereto  a 
clause  allowing  the  defendant  to  withdraw  the  demurrer  and  answer 
the  complaint  within  20  days  after  the  service  of  a  copy  of  the  order 
of  this  court  upon  payment  of  the  costs  of  the  action,  and  $10  costs  of 
the  motion  for  judgment,  and,  as  modified,  afiirmed,.  without  costs  to 
either  party  on  this  appeal. 


1,  GOUBTB  (S  187*)— DiBTKICT  OOITBTB  OF  NBW  TOBK— MVKIOXFAI.  OOVBI8. 

'Xbe  Mnnldpal  Coorts  <tt  New  York  Ctty  are  mertiy  a  contbniatioii  oC 
tbe  district  coarta. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec  Dig.  |  187.*] 

2.  CouBTB  (I  189*) — ^MuirioiFAL  Courts— SuFFUouENTABT  Fsockzdikgs— Ju- 

BiBDicnon. 

Code  CLv,  Proc.  {  2484,  providing  that  where  Judgment  upon  whlcb  ex- 
ecatlOD  was  lamed  was  recovered  in  a  district  court  of  New  Tork  Oity, 
now  known  as  tbe  Municipal  Conrt,  sni^einaituT  ivoceedlngs  ahall  be 
brought  before  a  Justice  of  the  City  Court,  was  not  repealed  by  Munic- 
ipal Court  act  (Laws  IdOSt,  p.  1565,  c  580),  S  2S1,  authorizing  filing  of  a 
transcript  of  a  Municipal  Court  Judgmoit,  and  proTldlng  that  "thence- 
forth the  Judgm«it  Is  deemed  a  Judgment  of  tbe  Supreme  Court  and  may 
be  enforced  accordingly,"  bo  that,  when  a  transcript  ot  a  Municipal  Conrt 
Judgment  is  docketed  in  the  county  clerk's  office,  the  Judgment  becomes, 
under  section  201,  thenceforth  a  jodgmrat  ot  the  Supreme  Court  which 
"nmy"  be  enfMced  as  such,  but  supplementary  iwoceedlngs  may  be 
bronght  under  section  2434  b^re  a  Ci^  Oonrt  JusUc& 

[Ed.  Note.— For  other  cases,  see  Ooorts,  OeaaL  Dig.  |  409;  Dec.  IHs.  | 

188.  «] 

S.  COUBTS  (I  189*)  —  MtTHXCaPAL  GOUSTB  —  BUPPLKUBHTABr  PaoorEDUfOs— Ex- 
AUlTATIOn — AniDATIT  »>— SnVnOaNCT— "DULT  IUOOTaBED"—"I>DI.T 

While,  in  pleading  the  Judgment  of  an  inferior  courts  the  facts  showing 
the  JurlsdlcUon  must  be  alleged  or  the  pleader  may,  under  Code  CIt. 
Proc.  S  532,  state  that  the  Judgment  was  "duly  given  or  made,"  an  allega- 
tion In  an  affidavit  for  an  examination  In  supplemental  proceedings  In 
the  New  ToA  City  Court  on  a  Munldpal  Court  Judgment  that  the  Judg- 
ment was  "duly  recovered"  was  equivalent  to  an  allegation  that  it  was 
"duly  given." 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  f  409;  Dec.  Dig.  I 

189.  * 

For  other  definitions,  see  Words  and  Phrases,  vol.  S,  i^.  2282-2263,  2264.] 
Appeal  frcMH  City  Court  of  New  York. 

.  In  the  matter  of  supplementary  proceedings  by  Adolph  C.  Hotten- 
roth,  judgment  creditor,  against  Robert  Flaherty,  judgment  debtor. 
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From  an  order  refusing  to  vacate  an  order  for  examination,  the  judg- 
ment debtor  appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacI^EAN  and  SEA- 
BURY.  JJ. 

Ai^fusttne  H.  McMahon,  for  appellant. 
F.  W.  Hottenroth,  for  respondent. 

SEABURY,  J.  The  judgment  debtor  moved  to  vacate  the  order  in 
supplementary  proceedings  upon  two  grounds,  which  require  our  con- 
sideration. These  grouius  are  as  follows:  First,  that  jurisdiction  of 
supplementary  proceedings  ixpon  Municipal  Court  judgments  where  a 
transcript  has  been  filed  and  an  execution  issued  to  a  sheriff  belongs 
exclusively  to  the  Supreme  Court ;  and,  second,  that  the  affidavit  upon 
which  the  order  was  made  was  fatally  defective  in  not  setting  forth 
the  facts  establishing  the  jurisdiction  of  the  Municipal  Court  in  which 
the  judgment  was  recovered.  The  question  whether  supplemental- 
proceedings  can  be  instituted  in  the  City  Court  of  the  city  of  New 
York  upon  judgments  recovered  in  the  Municipal  Ojurt  when  a  tran- 
script has  been  filed  in  the  office  of  the  county  clerk  can  only  be  deter- 
mined from  a  review  of  the  statutory  provisions  in  relation  to  tiie  sub- 
ject. Confusion  in  regard  to  the  matter  has  several  times  arisen  from 
the  fact  that  section  2434  of  the  Code  of  Civil  Procedure  provides 
that  "  *  *  *  where  the  judgment  upon  which  the  execution  was 
issued  was  recovered  in  a  district  court  of  the  city  of  New  York,  ei- 
ther special  proceeding  shall  be  instituted  before  a  justice  of  the  City 
Court  of  the  city  of  New  York" ;  while  section  261  of  the  Municip^ 
Court  act  (Laws  1903,  p.  1565,  c.  680)  authorizes  the  filing  of  a  tran- 
script of  a  judgment  of  the  Municipal  Court  with  the  cotmty  clerk 
and  the  docketing  of  such  judgment,  and  provides  that  "thenceforth 
the  judgment  is  deemed  a  judgment  of  the  Supreme  C^rt  and  may 
be  enforced  accordingly."  When  considered  with  reference  to  the 
Municipal  Court,  it  is  necessary  that  section  2434  of  the  Code  and  sec- 
tion 261  of  the  Municipal  Court  act  should  be  read  together  as  if  they 
constituted  one  statute.  In  this  manner  only  can  the  true  meaning  of 
both  provisions  be  ascertained.  It  is  not  to  be  presumed  that  these 
provisions  are  inconsistent  or  that  section  261  of  the  Municipal  C^rt 
act  repealed  by  implication  that  part  of  section  2434  of  the  Code  which 
provides  for  the  institution  of  such  proceedings  before  a  justice  of 
the  City  Court. 

The  contention  that  the  Supreme  Court  has  exclusive  jurisdicti<Ni 
of  these  proceedings  is  based  upon  the  assumption  that  the  last  para- 
graph of  section  2434  of  the  Code  applies  only  to  judgments  rendered 
by  the  former  district  courts  of  the  city  of  New  York.  That  this  as- 
sumption is  unwarranted  appears  from  the  fact  that  the  former  dis- 
trict courts  of  the  city  of  New  York  and  the  present  Municipal  Court 
are  not  different  tribunals.  The  fact  is  that  they  are  but  one  tribunal, 
which,  at  different  periods,  the  Legislature  has  designated  by  different 
names.  The  Municipal  Courts  of  the  city  of  New  York  are  simply 
a  continuation  of  the  district  courts  which  formerly  existed  under  that 
name.   WOTthington  v.  London  G.  &  A.  Co.,  164  N.  Y.  81,  58  N.  E. 
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102.  Prior  to  the  time  when  the  Greater  New  York  charter  went  into 
effect,  the  practice  prevailing  upon  this  subject  in  the  district  courts 
was  governed  by  the  provisicms  of  the  consolidation  act.  Chapter  410^ 
p.  1,  Laws  1882.  Section  1392  of  the  consolidation  act  contained  pro- 
visions similar  to  those  now  contained  in  section  261  of  the  Municipal 
Court  act,  and  provided  that,  after  filing  a  transcript  of  a  judgment 
recovered  in  the  district  court  in  the  county  clerk's  ofike  and  the 
docketing  thereof,  "thenceforth  the  judgment  is  deemed  a  judgment 
of  the  court  of  common  pleas  and  must  be  enforced  accordingly." 
The  Constitution  of  1894  merged  the  court  of  common  pleas  of  New 
York  cotmty  into  the  Supreme  Court  and  took  eff^t  January  1,  1896. 
Const.  1894,  art.  6,  §  5.  Section  1392  of  the  consolidati<Ki  act  was 
unaffected  by  the  adoption  of  the  Constitution  of  1894,  except  that  the 
Supreme  Court  succeeded  to  the  rights  and  powers  formerly  exercised 
by  the  Court  of  Common  Pleas. 

In  1897  section  24S4  of  the  Code  of  Civil  Procedure  was  amended 
so  as  to  provide  for  the  institution  of  supplementary  proceedings  upon 
a  judgment  rendered  in  the  district  court  before  a  justice  of  the  City 
Court  of  the  city  of  New  York.  Chapter  476,  p.  608,  Laws  1897. 
Section  1350  of  the  charter  abolished  certain  inferior  courts,  and  by 
section  1351  continued,  consolidated,  and  reorganized  the  district 
courts  of  the  city  of  New  York  and  the  city  of  Brooklyn  under  the 
name  of  the  Municipal  Court  of  the  city  of  New  York.  The  Munici- 
pal Court  act  went  into  effect  in  1903  (chapter  580,  p.  1486,  Laws 
1902),  and  section  261  thereof  was  substantially  a  re-enactment  of 
section  1392  of  the  consolidation  act.  The  only  changes  in  reference 
to  this  subject  being  that  it  made  reference  to  tiie  Supreme  Court,  in- 
stead of  the  court  of  common  pleas  and  provided  that  such  judgments 
"may  be  enforced  accordingly whereas  section  1392  of  the  consolida- 
tion act  provided  that  such  judgments  "must  be  enforced  accordingly." 
The  first  change  was  made  necessary  by  reason  of  the  merger  of  the 
court  of  common  pleas  in  the  Supreme  Court,  which  was  effected  by 
the  Constitution  of  1894.  Thus  it  is  evident  that  as  section  2434  of 
the  Code  was  amended  so  as  to  confer  jurisdiction  in  these  proceed- 
ings upon  a  justice  of  the  Oty  Court  subsequent  to  the  adoption  of 
section  1392  of  the  consoHdaticxi  act  which  provided  for  making  such 
judgments  enforceable  in  the  court  of  common  pleas,  the  Legislature 
did  not  deem  section  2434  of  the  Code  as  inomsistent  with  section 
1392  of  the  consolidation  act.  It  is  also  evident  that,  if  the  Legisla- 
ture regarded  these  two  provisions  as  consistent  as  it  evidently  did, 
the  continuation  of  this  same  situation,  which  was  affected  by  the 
adoption  of  section  261  of  the  Municipal  Court  act  substantially  re- 
enacting  section  1392  of  the  consolidation  act,  cannot  be  construed  as 
a  repe^  of  the  last  paragraph  of  section  2434  of  the  Code  of  Civil 
Procedure.  It  follows  that  section  2434  of  the  Code  of  Civil  Proce- 
dure was  not  repealed,  either  directly  or  by  implication,  by  section  261 
of  the  Municipal  Court  act,  and  that  these  two  provisions  are  to  be  so 
construed  as  to  give  effect  to  both  and  render  their  provisions  har- 
monious. When  a  transcript  of  a  judgment  recovered  in  the  Munici- 
pal Court  is  filed  and  docketed  in  the  office  of  the  county  clerk,  such 
judgment  becomes  under  section  261  of  the  Municipal  Court  act 
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thenceforth  a  judgment  of  the  Supreme  Court  which  may  be  enforced 
as  such,  but  supplementary  proceedings  upon  such  judgment  may  be 
instituted  by  the  direct  authority  of  the  last  paragraph  of  section  3434 
of  the  Code  before  a  justice  of  the  City  Court  of  the  <dty  of  New 
York. 

It  is  further  urged  by  the  appellant  that  the  affidavit  upon  which  the 
order  was  made  was  fatally  defective  in  not  setting  forth  the  facts 
establishing  the  jurisdiction  of  the  Municipal  Court  in  whldi  the  judg- 
ment was  recovered.  The  affidavit  contains  an  allegation  that  the 
Judgment  "was  duly  recovered."  It  is  true  that  in  pleading  the  judg- 
ment of  an  inferior  court  the  facts  showing  the  jurisdiction  must  be 
alleged  or  the  pleader  may  under  section  632  of  the  Code  of  Civil  Pro- 
cedure state  the  judgment  "to  have  been  duly  given  or  made."  I  think 
the  allegation  contained  in  the  affidavit  that  the  judgment  was  "duly 
recovered"  was  equivalent  to  compliance  with  the  literal  requirements 
of  the  statute.  It  has  frequently  been  held  that  to  allege  merely  that 
a  judgment  was  "r^overed"  is  insufficient,  as  it  does  not  show  the 
judgment  to  have-  been  "dul^"  given.  The  word  "duly"  has  a  com' 
prehensive  legal  meaning  which  is  not  easily  expressed  by  axxy  other 
single  word.  But  in  the  affidavit  now  under  consideration  the  word 
"duly"  is  used,  and  the  allegation  that  the  judgment  was  "duly  re- 
covered" is  equivalent  to  the  allegation  that  the  judgment  was  "duly 
given."  Hunt  v.  Dutcher,  13  How.  Prac.  (N.  Y.)  639. 

The  order  appealed  from  is  affirmed,  with  $10  costs  and  disburse- 
ments to  the  respondent  All  concur. 


1.  Bills  and  Notes  (S  480*)— DsncNnn— Pleadinq. 

A  denial  of  a  transfer  before  maturity  and  an  ownership  of  the  notes 
saed  on  was  nnllifled  by  def^dant'e  admitting,  hj  not  denying,  plaintlCTs 
specific  allegation  that  no  iHirt  of  the  notes  had  been  paid,  and  that  there 
was  doe  and  owing  by  defendant  to  plalntUf  $500,  with  interest. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Oent  Dig.  H  1536. 
1527;  Dec  Dig.  {  480.*] 

2.  Plkadino  ((  349*)— JuDQHsiTT  on  Plxadikos— DEFXiraBs— PArmfT. 

Where  defendant  admitted,  by  not  drying,  that  be  owed  platntUf  $500 
on  tbe  notes  sued  on.  plaintiff  was  eitltled  to  a  Judgment  on  the  plead- 
ings, notwithstanding  defendant's  allegation  that  he  bad  fnlly  paid  and 
discharged  the  obligation  contained  in  the  notes  which  was  Invt^Ted  with 
allegations  Aowtng  tlut  mcb  result  was  <daimed  because  oi  a  failnta  t» 
porform  a  transaction  Inter  alios  acta. 


[Ed.  Note.— For  other  cases,  see  Pleading,  Oent  Dig.  H  1097-1069;  Dea 
Dig.  I  349.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Isaac  R.  Kafka  against  Richard  P.  WardwelL  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 


Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 


*V0r  ether  mam  see  tame  bvle  A I  mnou  in  Dee.  *  Am.  Dlgi.  1M7  to  date.  *  Rep'r  Xndem 


KAFKA.  T.  WAKDWEMi. 
(Supreme  Court,  AK>eUate  Term.    November  24,  1008.) 


Sup.  Cl) 


LA  ROCHE  7.  KULUALL 


1115 


Joab  H.  Banton,  for  af^dlant 
Barnett  E.  Koppelman,  for. respondent. 

Ma^EAN,  J.   Setting  forth  two  premisses  notes  upon  which  he 

brought  action,  the  plaintiff  alleged  indorsements  by  the  payee  and  by 
the  defendant,  and  delivery  before  maturity  to  himself  for  value,  and 
that  he  became  and  now  is  the  lawful  owner  and  holder ;  that  the  notes 
were  duly  protested  and  due  and  timely  notice  given  to  the  defendant; 
that,  by  reason  of  such  indorsement  by  the  defendant,  the  defendant 
became  and  now  is  liable  to  the  plaintiff  for  the  amount  of  said  notes ; 
that  no  part  has  been  paid ;  and  that  there  is  now  due  and  owing  by 
the  defendant  to  the  plaintiff  the  sum  of  $500,  the  amount  of  the  two 
notes,  with  interest.  The  defendant  answered,  admitting  indorsement, 
but  denying  on  information  and  belief  transfer  before  maturity,  and 
that  plaintiff  became  and  is  owner  and  holder  for  value,  denying 
also  on  information  and  belief  that,  by  reason  of  such  indorsement 
by  himself,  the  defendant  became  and  now  is  liable  to  the  plaintiff 
herein  for  the  amount  of  said  notes.  While  denial  of  transfer  before 
maturity  and  of  ownership  may  have  raised  an  issue  thereon,  the  de- 
nial was  nullified  by  admitting  (by  not  denying)  the  specilic  allegation 
that  no  parts  of  the  notes  had  been  paid,  and  that  there  is  now  due  and 
owing  by  the  defenduit  to  the  plaintiff  the  sum  of  $500,  with  interest. 
In  view  of  such  admissions,  the  judgment  rendered  in  favor  of  the 
plaintiff  upon  motion  upon  the  pleadings  was  proper,  and  the  counter- 
claim interposed  was  not  a  cross-claim.  The  appellant  is  not  helped 
out  of  his  situation  by  what  his  counsel  calls  a  plea  of  payment,  because 
his  allegation  "that  he  has  fully  paid  and  dischai^ed  the  obligation  in 
said  notes  amtamed"  is  involved  with  allegations  showing  that  that 
restdt  is  claimed  by  reas<»  of  a  failure  of  perf omumce  in  a  transaction 
inter  alios  acta. 

Judgment  affirmed,  wiUi  costs  to  the  respondent.  All  concur. 


1.  OouBiB  (I  190*)— MuinaiFAL  Oouns— Bxraw. 

Tbongh  (m  aroeal  from  tbe  Unnldpal  Oonrt  the  Appelate  Term  will 
overlook  technical  defects,  still  It  cannot  give  a  new  trial  In  order  solely 
that  an  Issae  may  be  sabmltted  to  tbe  Jury  which  was  totally  abandoned 
on  tbe  trial  by  the  party  who  raised  It  In  his  pleading. 

[Bd.  Note. — ^For  other  cases,  see  Ooarts,  Dec  Dig.  i  190.*] 

2.  Laitdlobd  and  TBifAnr  (|  172*)— Rbht— DEFEWsrs— EJvionoH.  » 

A  defense  of  CQDStractlTe  eviction  In  an  action  for  rent  cannot  he  based 
on  d^ectlve  plumbing,  where  the  lease  particularly  provides  that  all  re- 
pairs during  the  term  of  the  lease  shoidd  be  done  by  the  teaaat. 

[Bd.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  |  701 ; 
Dec.  Dig.  S  172.*] 
8.  Landlord  and  Tenant  (S  231*)— Bxnt— Defenses— Fbaud. 

In  an  action  for  rent,  the  defense  of  fraudulent  representations  as  to 
sanitary  conditions,  Indndng  dtfoidant  to  make  the  leas^  and  a  rescis- 
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slon  of  the  contract  and  surrender  of  the  premises  npon  discoTery  of  the 
fraud,  Is  not  made  out  wbere  the  defendant  remained  eight  months  before 
raising  the  claim  of  fraud,  and  where 'tiie  evil  smells  alleged  to  have 
caused  sickness  in  defendant's  family  came  from  a  leak  In  the  pIumMng, 
vhlch  may  have  oecnrred  l<mg  after  tba  alleged  representatloiis  as  to  the 
sanitary  conditions. 
[Bd.  Note.— For  otber  cases,  see  Landlord  snd  Tenant,  Dea  IHg- 1  231*] 

Appeal  from  Municipal  Court,  Borougfa  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  Philip  B.  La  Roche  against  Max  J.  Mulhatl  for  rent. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Parker,  Hatch  &  Sheehan  (John  W.  Searing,  of  counsel),  for  ap- 
pellant. 

Philip  B.  La  Roche,  Jr.,  for  respondent 

PER  CURIAM.  The  action  is  for  rent  for  the  month  of  May,  1908, 
under  a  written  lease  from  plaintiff  to  defendant  for  5  years  and  15 
days  from  September  15,  1907,  at  a  monthly  rent  of  $125,  payable  in 
advance.  The  defendant  abandoned  the  premises  on  April  30,  1908. 
The  answer  sets  up  two  defenses,  viz.:  The  first  defense  is  one  of 
fraudulent  representations  in  inducing  defendant  to  make  the  lease  and 
a  rescission  of  the  contract  and  surrender  of  the  premises  upon  dis- 
covery of  the  fraud;  and  the  second  defense  is  one  of  a  c(»istructive 
eviction.  .The  first  of  these  defenses  was  the  only  one  urged  upon  the 
trial  and  considered  by  the  jury,  who  found  against  defendant  upon 
said  defense,  and  gave  a  judgment  for  plaintiff  in  the  full  amount 
claimed.  No  allusion  to  the  defense  of  constructive  eviction  was  made 
in  the  charge,  nor  was  it  in  any  way  called  directly  to  the  notice  of  the 
jury  as  an  issue  in  the  case.  No  request  was  made  by  the  defendant's 
o>unsel  calling  the  attention  of  the  court  to  this  second  defense ;  but 
upon  the  whole  trial  the  efforts  of  defendant  were  directed  solely  to  an 
endeavor  to  substantiate  the  defense  of  fraud.  While  it  is  true  that 
in  appeals  from  the  Municipal  Court  die  Appellate  Term  will  overlook 
technical  defects  in  an  effort  to  secure  substantial  justice  between  the 
litigants,  still  it  cannot  give  a  new  trial  in  order  solely  that  an  issue  may 
be  submitted  to  the  jury,  which  was  totally  abandoned  on  the  trial  by 
the  party  who  raised  it  in  his  pleading,  even  assuming  that,  under  the 
evidence,  the  issue  thus  ignored  should  have  been  submitted  to  the 
jury,  which  was  not  the  situation  in  the  case  at  bar,  since  the  lease 
particularly  provided  that  all  repairs  during  the  term  of  the  lease  should 
be  done  by  the  tenant,  so  that  no  obligation  whatever  rested  upon  plain- 
tiff to  remedy  the  defertive  plumbing  upon  which  the  defense  of  con- 
structive eviction  was  based.  So  far  as  the  issue  litigated  at  the  trial 
is  concerned,  it  is  sitfficient  to  observe  that,  although  it  was  defendant's 
duty  to  rescind  the  contract  promptly  upon  discovering  the  fraud,  it 
appears  that  the  defendant  remained  as  tenant  for  eight  months  before 
raising  Uie  claim  of  fraudulent  misrepresentation,  and  that  the  evil 
smells,  which  are  alleged  to  have  caused  sickness  in  defendant's  family, 

•For  oUtwr  omm  bm  Mm«  tt^lo  ft  I  kvmkbb  in  Dee.  *  Am.  Dlsa.  Ism  to  a»t«,  ft  R«p'r  ladasM 
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came  from  a  leak  in  the  plumbing  which,  so  far  as  appears,  may  have 
occurred  long  after  the  alleged  representations  by  plaintiff  as  to  the 
sanitary  conditions  of  the  premises,  and  which  smells  certainly  do  not 
appear  to  have  become  observable  until  eight  months  after  (he  occu- 
pancy by  defendant  b?gan. 
Judgment  afi&nned,  with  costs. 


CocBTB  (S  190*)— HnNioiFAi.  CouBTS— Decisions  fiEviEwi.BLB-^UDaicEHT  bt 

DuFiLULT. 

A  defradant  who  declines  to  Interpose  a  defense  In  the  Municipal  Court 
after  an  outburst  from  the  bench  Indicating  Judicial  Indignation  caused 
by  an  allegation  In  the  answer  cannot  appeal  from  a  default  Judgment 
subsequently  rendered  against  him  after  trial  in  the  r^pilar  manner. 

[SU.  Note.— For  other  cases,  see  Courts,  Dec  Dig.  i  190.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict • 

Action  Joseph  M.  McNiece  and  another  against  Jacob  Sapan. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Affirmed. 


Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 


Horace  London,  for  appellant 
H.  &  J.  J.  Lesser,  for  respondents. 

MacLEAN,  J.  From  the  judgment  In  this  action  for  goods  sold 
and  delivered  amounting  to  $366.36,  whereof  the  defendant  in  his  an- 
swer admitted  to  be  due  $104.69  of  which  he  alleged  tender  and  bring- 
ing into  court,  this  appeal  professedly  comes  because  the  court  refused 
to  permit  the  defendant  to  interpose  his  defense.  This  is  not  boiiie  out 
by  the  record,  .which,  immediately  after  noting  the  appearances,  re- 
cites: 

"Defendants  Ooonad:  I  will  ask  that  the  xecord  be  kept  straight,  so  that 
It  win  appear  that  the  coort  refused  to  permit  me  to  go  on  with  my  d^enae." 

Thereupon  follows  a  spirited  allocution  from  the  bendi  indicating 
judicial  indignation  that  the  answer,  s^ed  by  the  attorney  and  veri- 
fied by  the  defendant,  declares  that  the  sum  admittedly  due  has  been 
tendered  and  is  brought  into  court,  thou^  the  fact  is  not  so,  as  the  2P- 
tomey  knows.  It  may  be  truly  that,  however  commendable  in  a  person 
of  exalted  sentiment  its  rising,  righteous  indignation  is  a  personal  emo- 
tion, not  to  be  gratified  coincidently  with  the  administration  of  the  law 
and  forensic  practice.  Seemingly  here  its  outburst  worked  no  harm. 
After  it  had  evanesced,  the  trial  proceeded  in  fashion  ordinary  enough. 
One  of  the  plaintiffs  was  called  as  a  witness,  and  testified  to  facts  sus- 
taining the  complaint.  The  defendant's  lawyer  did  not  crc^-examine 
the  witness,  nor  did  he  offer  anything  nor  any  one  to  contradict  his 
evidence,  although  he  again  expressed  anxiety  that  the  record  show  that 

«Far  oOmt  oum  sm  tame  tople  *  I  muhbu  Id  Dm.  *  Am.  Digs.  1907  to  d«t«,  *  Rap'r  IiMl«x«i 
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he  was  precluded  from  putting  in  his  defense.   Of  course,  judgment 
was  rendered  for  the  pkinti^,  and  from  that  judgment  on  default 
lies  no  appeal. 
Judgment  affirmed,  with  costs. 

GILDERSLEEVE.  P.  J.,  concurs.  SEABURY,  J.,  concurs  in  r«- 
sult 


ORLANDO  V.  PAUiADINO. 

(Sapreme  Oourt,  Appellate  Tenn.   November  24,  1908.) 

CoDBTS  (1 190*)— Grrr  Ooubts— Fbitoi.oub  ApPSAi^Disuissix. 

Since  a  Justice  of  flie  City  Oourt  has  power  to  rerlse  or  recall  Us  de- 
clBlm,  an  appeal  from  an  order  imposing  costs  on  tbe  groond  tbat  the 
memorandum  announulng  a  Justice's  decialoD  did  not  mentltm  costs  was 
frivolous. 

[£d.  Note. — For  other  cases,  see  Courts^  Dec  Dig.  {  190;*] 

Appeal  from  City  Court  of  New  York,  Special  Tenn. 

Acticm  by  Antonio  Orlando  against  An|;elo  Palladino.  Frcan  an  or- 
der of  the  New  York  City  Court,  plaintiff  appeals.  Dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 

Pace  &  Stimpson,  for  appellant. 
Andrew  S.  Fraser,  for  respondent 

MacLEAN,  J.  The  learned  justice  in  the  City  Court  filed  a  memo- 
randum announcing  his  decision  of  a  motion  without  mentioning  costs, 
but  in  the  order  he  signed  and  which  was  entered  thereon  he  imposed 
costs.  From  that  comes  this  appeal,  which  is  frivolous,  as  the  justice 
had  power  to  revise  or  recall  his  decision.  Post  v.  Cobb,  13  N.  Y.  St. 
Rep.  555.  In  the  case  (Siegrist  v.  Holloway,  7  Civ.  Proc.  R.  [N.  Y.] 
58)  cited  by  the  appellant,  cited  now  and  again  on  sueh  motions,  and 
even  in  a  respectable  handbook  on  practice,  as  authority  otherwise, 
the  order  was  seemingly  entered  by  the  clerk  who,  of  course,  had  no  , 
power  to  enlar|:e  the  decision  of  the  county  judge. 

Appeal  dismissed,  with  $10  costs  to  the  respondent  All  concur. 


FLURSOHBIM  et  al.  T.  ROSENTHAL. 
(Supreme  Court,  Appellate  Term.  November  24,  190&) 

HUSBAITD  AKD  WtR  (|  83*)— NlCKSSABIKB— WiFl'S  LUBIUTT. 

While  a  hnaband's  c«nmon-law  duty  to  support  his  wife  has  not  beea 
changed  by  statute,  and  he  Is  presnmptlvely  and  primarily  liable  tor  nec- 
essaries fumlBhed.  she  is  nevertheless  authorized  by  the  domestic  lo- 
tions law  (lAws  1896,  p.  215,  c  272)  to  bind  herself  therefor  by  exprev 

contract 

[Ed.  Note. — For  other  cases,  see  Husband  sad  Wlfe^  Cent  Dig.  I  825; 
Dec  Dig.  §  88.*]  
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Appeal  from  Municipal  Coart,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Herman  A.  Plurscheim  and  another  against  Sadie  Rosen- 
thal.  Judgment  for  plaintiffs,  and  defendant  app^s.  Affirm^}. 

Argued  before  GILDERSLEEV£»  P.  J.,  and  MacLEAK  and  SEA- 
BURY.  JJ. 

Engel  Bros.,  for  appellant. 
Edgar  N.  Dollin,  for  respondents. 

MacLEAN,  J.  In  this  action  to  recover  for  goods  sold  and  delivered, 
the  defendant  conceding  the  amount  claimed  and  delivery  of  the  goods 
at  the  residence  of  the  defendant  and  the  defendant's  husband  upon 
her  order,  judgment  was  rendered  in  favor  of  the  plaintiffs.  The  de- 
fendant daimed  that  the  goods  were  necessaries  for  which  she  as  wife, 
living  with  her  husband,  was  not  liable.  While  the  common-law  duty 
of  a  husband  to  support  has  not  been  changed  by  statute  and  his  is 
presumptively  and  primarily  the  liability  for  necessaries  furnished,  un- 
less the  wife  expressly  contracts  therefor,  her  ability  to  contract  has 
been  enlarged.  Domestic  Relations  I^aw  (chapter  273,  p.  215,  Laws 
1896).  Whether  the  defendant  herein  expressly  o3ntracted  for  the 
goods  in  question  was  a  fact  to  be  determined,  and  determined  as  it 
has  been  upon  evidence  tending  to  prove  that  she  did  so  contract,  which 
this  court  will  not  be  warranted  in  disturtung,  this  judgment  must  be 
affirmed. 

Judgment  affirmed,  with  costs  to  the  respondent   All  concur. 


1.  LAHDLOBD  AMD  TlXAUT  (§  149*)— PBEIOSB— WATEB  BBITTS. 

The  exteat  of  a  lessee's  liability  on  a  covenant  to  pay  bis  pro  rata  share 
of  water  rents  assessed  on  the  premises  during  tlie  tonn  must  be  C(»npated 
by  the  means  at  band,  unless  he  puts  In  a  meter. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant;  Dee.  Dig.  S  1^.*] 

X  BtVIDBNCB  n  441*)— PABOL  EVIDENCE  AlTEOTINa  WarriKOB. 

Evidence  of  a  parol  agreement,  contemporaneous  with  a  written  lease, 
that  the  lessor  would  not  oiforce  a  covenant  as  to  water  raitB  aseesaed 
upon  the  premises,  U  Hie  lessee  signed  the  lease  and  paid  the  rent.  Is  In- 
admissible. 

[Bd.  Note^Fiw  otba  cases,  see  Bvldace,  Gent  Dig.  |  20S7 ;  Dea  XHg. 
I  441.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Philip  Goerlitz  and  another  against  Nathan  T.  Schwartz 
and  another.  From  a  judgment  for  plaintiffs,  defendants  appeal.  Af- 
firmed. 


Argued  before  GILDERSLEEVE.  P.  J.,  and  MacLEAN  and  SEA- 
BURY,  JJ. 
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Ralph  Baraett,  for  appellants. 
Charles  A.  Strauss,  for  respondents. 

PER  CURIAM.  Two  (Suses  of  action  are  pleaded :  (1)  That  under 
a  lease  to  them  in  1904  of  the  ninth  loft  of  10  Waverly  Place,  the 
defendants  stipulated  to  pay  on  the  1st  day  of  August,  1904,  the  regu- 
lar water  tax  amounting  to  $10,  and  made  a  like  stipulation  in  a  re- 
newal of  the  lease,  together  amounting  to  $30;  (2)  that  under  a  lease 
and  a  renewal  thereof  for  the  same  premises  for  the  years  fr<xn 
February  1,  1906,  to  February  1,  1908,  the  defendants  stipulated 
promptly  to  pay  a  pro  rata  share  of  all  Croton  water  rent  which  might 
be  assessed  during  the  said  term  upon  the  building. 

There  was  little  opposition  to  the  prima  facie  proof  of  the  first 
cause  of  action.  As  to  the  second,  the  defendants  objected  to  the 
manner  of  computing  their  proportionate  share,  contending  they  were 
liable  only  for  the  water  actually  used  by  them,  and  that  thereof  there 
was  no  proof.  But  the  language  of  the  covenant  indicates  that  the 
share  of  their  loft  was  to  Tx  proportionate  to  those  of  all  the  lofts. 
They  undertook  their  share,  and  it  needs  be  computed  by  the  means 
at  hand,  unless  they  put  in,  as  they  might  under  the  regulations  of 
the  water  department,  a  meter  for  themselves  and  procured  a  change 
of  the  lease.  They  knew  the  only  means  of  arriving  at  their  indebted- 
ness, and  accepted  it. 

Another  and  almost  novel  defense,  and  whereof  the  learned  trial 
justice  excluded  all  evidence,  was  an  alleged  contemporaneous  oral 
agreement  nullifying  in  part  the  written  lease,  and  whereby,  accord- 
ing to  the  defendants,  the  plaintiffs  agreed  not  to  enforce  the  cove- 
nants as  to  water  rents  if  the  defendants  signed  the  lease  and  paid 
the  rent.  Of  these  alleged  agreements  the  learned  trial  justice  right- 
ly excluded  all  testimony,  because  not  within  the  rule  that  parol  evi- 
dence is  admissible  to  show  a  written  paper,  in  form  a  complete  con- 
tract, is  not  to  become  binding  tmtil  the  performance  of  some  condi- 
tion precedent  resting  in  parol.  Reynolds  v.  Robinson,  110  N.  Y.  654, 
18  N.  E.  127. 

Judgment  affirmed,  with  costs. 
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MEMORANDUM  DECISIONS. 


ADAMS  et  al.,  Respondents,  t.  BRISTOL, 
Appellant,  et  al.  (Snpreme  Coart,  Appellate 
>iTision,  First  Department.  October  16,  1908.) 
Action  bj  William  G.  Adams  and  another 
igaiiist  Ulias  L.  H.  Bristol,  impleaded  with 
■tbers.  B.  L.  Riclt,  for  appellant.  F.  Merrill, 
or  respondents.  No  opinion.  Order  affirmed, 
rith  $10  costs  and  disbursements.  Order  filed. 
See,  also,  126  Apff.  DIv.  660,  111  N.  T.  Sapp. 
31.   

AICHMANN  V.  PEOPLE'S  TRUST  CO.  et 
l1.  (Supreme  Court,  Appellate  Division,  Second 
department.  October  d,  19(^)  Appeal  from 
special  Term,  Kings  County.  Action  by  Charles 
Lichmaun  against  the  People's  Trust  Company 
ud  another.  From  an  auTerse  judgment,  de- 
endaat  Eugene  B.  Howell,  receiver  of  the  Long 
sland  Real  Estate  Exchange  &  InvestmeDt 
^mpany,  ^ipeals.  Affirmed.  Robert  H.  Wil- 
on,  for  aitpellant.  Nathan  Ballin,  for  respond- 
:nt  Aichmann.  T.  Ellett  Uodgskin,  for  respond- 
nt  People's  Trust  Co. 

WOODWARD,  J.  The  facts  iu  this  case,  aa 
ound  by  the  conrL  supported  by  the  evidence, 
re,  in  substance,  the  same  as  those  involved  in 
he  case  of  Barnes  v.  Long  Island  Real  Estate 
:o.,  88  App.  Div.  83,  84  N.  T.  Supp.  051,  and, 
be  decision  of  the  court  below  being  in  con- 
onnity  with  that  case,  we  discover  no  reason 
or  a  reversal  of  the  judgment  The  judgment 
ppealed  from  should  be  affirmed.   All  concur. 

ALLEN  et  al..  Respondents,  t.  BAXTEL  et 
1.,  Appellants.  (Supreme  Court,  Appellate  Dl- 
iaion.  Fourth  Department  October  17,  1908l) 
.r-tion  by  Marion  L.  Allen  and  another  against 
leorge  R.  Bantel  and  another.  No  opinion, 
udgment  and  order  affirmed,  with  costs. 

ALLEN  KINGSTON  CAR  GO^  Respondent, 
.  CONSOLIDATED  NAT.  BANX  et  al..  Ap- 
ellants.  (Supreme  Court,  Appellate  Division, 
"irst  Department.  October  16,  1908.)  Action 
7  the  Allen  Kingston  Car  Company  against 
le  Consolidated  National  Bank  and  others. 
'„  Victor,  for  appellants.  W.  F.  Ooldbecb,  for 
sHpoudent.  No  opinion.  Order  affirmed,  with 
10  costs  and  disborsementa.  Order  filed. 

AMOS,  Respondent,  v.  INTERNATIONAL 
:Y.  CO.,  Appellant  (Supreme  Court,  Appel- 
tte  Division,  Fourth  Department  October  7, 
;>U8.)  Action  Oeorge  N.  Ankos  against  the 
aternationa!  Railway  Company. 

PER  CURIAM.  Judgment  and  onler  affirm- 
1,  with  costs. 

McLENNAN,  P.  J.,  votes  for  reversal  on  the 
round  that  tlie  rules  of  the  defendant  were  im- 
112N.T.S.-n 


properly  received  in  evidence.  WILLIAMS,  J., 
votes  for  reversal  on  the  ground  that  the  verdict 
as  to  the  questions  of  negUgence  la  contnary  to 
the  evidence. 

ANDREW  JERGBNS  00..  Reapmdent,  v. 
WOODBURY  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  6,  1908.)  Action  by  the  Andrew  Jer- 
gens  Company  against  John  H.  Woodbury  and 
another.  R.  Patterson,  for  appellants.  R.  S. 
Nicholls,  for  resptHident.  No  opinion.  Judgment 
affirmed,  with  coats.    Order  filed. 


ARNOLD,  Appellant,  v.  ARNOLD,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Fourth 
Department  November  U,  1808.)  Action  by 
Benjamin  Arnold  against  Etta  M.  Arnold. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

WILLIAMS,  J.,  dissents. 

ATKINSON,  Respondent,  T.  CONSOLIDAT- 
ED RENDERING  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
July  24,  1908.)  Action  by  Blmer  B.  Atkinson 
against  the  Consolidated  Rendering  Company. 
No  opinion.  Motion  for  rea^ummt  denied, 
with  $10  costs.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 


AVERT,  Appellant,  t.  BROOKLYN 
HEIGHTS  R.  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  22,  1908.)  Action  by  Robert  Avery 
against  the  Brooklyn  Heights  Railroad  Com- 
pany.  No  opinion.   Motion  granted. 

BAKER,  AppeUant.  v.  HARVITH,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Fourth 
Department.  October  7,  1908.)  Action  by  Or- 
son E.  Baker  against  Jacob  B.  Harvith. 

PER  CURIAM.  Judgment  of  nonsuit  revers- 
ed, with  costs,  and  judgment  ordered  for  the 
plaintiff  upon  the  verdict  with  costs.  Held, 
that  the  evidence  sustains  the  finding  of  the  jury 
that  the  plaintiff  entered  into  a  contract  to  sell 
and  the  defendant  to  buy  the  stock  of  goods  m 
Question,  and  that  the  defendant  r^Klved  and 
accepted  the  said  goods. 

BARBER  T.  FLINT  et  al.  (Supreme  Court, 
Appellate  Divisirai,  First  Department.  October 
16,  190&)  Action  by  Ohio  C  Barber  against 
Charles  B.  Flint  and  others.  No  opinion.  Mo- 
tion denied,  on  terms  stated  in  order.  Ocder 
filed. 


Digitized  by 


Google 


1122 


lis  NSW  XORX  0UPFLBHBNT 
and  148  N««  York  Stats  B«p(ntw 


BARNETT  TEXTILE  CO.  v.  GEEILICH. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment October  %  1908.)  Action  by  the  Bar- 
net  Textile  Company  against  William  tirellich. 
No  opinion.  Order  affirmed,  with  $10  coats  and 
disbarsementa. 

BASTABLE,  Bespondent,  t.  CABROIJj,  Ap- 
pellant. (Supreme  Court,  Appellate  DiTisioo, 
First  Department.  October  Itt,  190S.)  Action 
bj  Lawrence  Bastable  against  William  J.  Car- 
roll. W.  Armstrong,  for  appellant.  R.  W. 
Crawford,  for  respondent.  fJo  opinion.  Order 
affirmed,  with  SIO  costs  and  disburaementa. 
Order  filed.  See,  also,  116  App.  Dir.  200,  101 
N.  Y.  Sopp.  637.   

BATES,  Respondent,  t.  DELAWARE,  L.  & 
W.  R.  CO.,  Appellant.  (Supreme  Court,  Appel- 
late DiviBion,  Third  Department  September  17, 
19O80  Action  by  Frederick  B.  Bates  against 
the  Delaware,  Lackawanna  &  Western  Railroad 
Company.  No  opinion.  Judgment  and  order 
onaiumonBlj  affirmed,  with  costs. 

BAYNE.  Respondent  t.  BRADWELL  «t  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
aion,  Second  Department  October  16,  1908.) 
Action  by  Rachel  Bayne  against  Herbert  A. 
Bradwell,  and  others.  No  opinion.  Judgment 
of  the  Municipal  Court  reversed,  and  new  trial 
ordered,  costs  to  abide  the  event,  upon  the 
ground  that  the  verdict  is  against  the  weight 
of  the  evidence. 

In  re  BELHONT  ST.  (Supreme  Court  Ap* 

rllate  Division,  First  Department.  November 
.  1908.)  In  the  matter  of  Belmont  street  No 
opinion.  Appeal  dismissed,  with  $10  coats  and 
disbarsements.  Settle  orders  on  notice.  See, 
also,  112  N.  Y.  Supp.  858. 


BENNETT,  Appellant  v.  TUCKER  ELEC- 
TRICAL CONST.  CO-i  Respondent  (Supreme 
Court  Appellate  Division,  Second  Department 
October  9,  1908.)  Action  by  Edward  J.  Bennett 
against  the  Tucker  Electrical  Construction  C<Hn- 
paoy.  No  opinion.  Judgment  unanimously  af- 
firmed, irith  coats. 

BERENBERG  et  al.,  Appellanta,  v.  BIEBER, 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department.  October  16,  1908.) 
Action  by  Bernard  Berenberg  and  another 
against  Charles  Bieber.  No  opinion.  Judg- 
ment of  the  Municipal  Court  affirmed,  with 
costs. 


BIBBER  V.  R08ENGARTEN.  (Supreme 
Court,  Appellate  Division,  first  Department 
October  23,  1908.)  Action  by  Aaron  Bieber 
against  Philip  Rosenfcarten.  No  opinion.  Mo- 
tion dmied.   Order  filed. 


BISTER,  Respondent  v.  GREEN6ERO, 
Appellant.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  October  22,  1908.) 
Action  by  John  Bister  against  Abraham  Green- 
berg.  No  opinion.  Order  afflmud,  with  |10 
costs  and  disbnraementa 


BITTMAN,  Respondent,  t.  DUOKWOETE 
Appellant    (Supreme  Court,  Appelate  D'. 
sion.  Second  Department.    October  A, 
AcUon  by  Fred  Bittman  aaainBC  Wales  t 
DnckworUL    No  opinion.    Motion  desiec. 

BLUM,  Respondent  v.  UNION  RY.  TO. 
Appellant  (Supreme  Court,  A-Dpellate  L.~- 
aion^  First  Department  November  6.  1!'"' 
Action  by  Max  Blum  against  the  Union  Bi  - 
way  Company.  B.  H.  Ames,  for  apt-eili:'. 
C.  Goldzier,  for  respondent  No  opinion.  J^::- 
ment  and  order  affirmed,  with  ooeu.  One 
filed.   

In  re  BOARD  OF  RAPID  TRANSIT  1 
OOM'RS.  (Supreme  Court.  Appellate 
sion.  First  Department  May,  1906.)  In  :■• 
matter  of  the  Board  of  Rapid  Transit  P.<. 
road  Commissioners.  In  the  matter  of  Ti.- 
avenue  route.  In  the  matter  ofFoarT— : . 
street  route.  In  the  matter  of  Wliite  F.i-i- 
Railroad  route.  In  the  matter  of  Jenn»  a^- 
Hue  subway.  In  the  matter  of  Oirmrd  *v*z  - 
In  the  matter  of  Thlr^-Foarth  street  na  - 
In  the  matter  of  Seventh  and  Eighth  stc- 
route.  la  the  matter  of  Lexington  ansy 
route.    No  opiniona.    See  memo  rand  am. 

BONHOFF,  Appellant,  t.  FISCHER,  t- 
spondent  et  al.  (Supreme  Conrt.  App*- 
Division,  Second  Department  Octob^^l^  ^'^'^ 
Action  by  August  Bwahoff  acainst  Hary  ( 
Fischer,  impleaded  with  WBUaim  EeasK: 
No  opinion.    Motion  denied. 


BONIFACE,  Respondent  t.  McAVOT.  It- 
pellant  (Supreme  Court  Appellate  Divi*.  : 
Second  Department  October  22.  lOOS-i 
tion  by  Minnie  EX  Boniface  against  John  ^> 
McAvoy,  executor,  etc.  No  opinion.  »'* 
affirmed,  on  argunwnt,  with  $10  coata  and 
bursements. 


BORCHBRT,  Respondent  ICAXHA: 
TAN  TRANSFER  CO.,  Appellant  (Sopr^ 
Court,  Appellate  Division.  First  I>epartir  ' 
October  16,  190ei)   Action  by  Bertba  Bor<^~--r 
as  administratrix  against  the  Manhattan  Tiu- 
ait  Company.    J.  J.  Mahoney,  for  apprJUs: , 
A  y.  Rochester,  for  respondait.     No  ofHiii-'^  < 
Order  affirmed,  with  $10  coata  and  disbx''! 
mentB.    Order  filed. 


BORGBS,  Respondent  v.  ETIEKDMAN.  i> 
pellant.  (Supreme  Court  Appellate  DiviiVx 
First  Department  Novemb^  6,  190&)  A" 
tion  by  Henry  Borgea  against  Joaepli  Fw? 
man.  M.  G.  Katz,  for  appellant.  H.  Sn^ 
for  respondent 

PER  CURIAM.  Judgment  aiDnned.  R= 
costs.   Order  filed. 

McLaughlin.  J.,  dlssenta. 


BOYD  V.  BOYD.    (Supreme  Oonrt.  An* 
late  Division,  First  Department  Octobo* 
1906.)    Action  by  Margaret  P.  Boyd  agai^ 
Alexander  Boyd.   No  opinion.    Motion  to  eft 
default  granted,  on  payment  of  $10  costs, 
on  condition  that  appelant  hare  appeal  mi! 


Digitized  by 


HBUOBANDUM  DBCI8Z0H8. 


112S 


r  usnment  at  the  Deconber  term.  Settle 
ler  on  notice. 

BRISCOB,  Respondent,  t.  MBTROPOLI- 
IjIFB  INS.  CO.,  Appellant.  (Sapreme 
turtt  Appellate  Division,  Fourth  Dei»rtment. 
>vember  11,  1008.)  Action  by  EUisabetb 
riacoe  against  the  MetropoUtan  Life  Insar- 
ce  Company. 

PER  CURIAM.    Judgment  affirmed,  with 

BtS. 

McLENNAN,  P.  J.,  and  WILLIAMS,  J., 
isent. 


BROWN,  Respondent,  t.  CITY  OT  NEW 
DRK,  Appellant.  Sapreme  Conrt,  Appel- 
te  DtTislon,  First  Department  NoTemoer 
1908.)  Action  by  John  Brown  against  the 
7  of  New  York.    T.  Connoly,  for  appellant. 

Baumeieter,  for  respondent    No  opinion, 
idgment  afBrmed,  with  coats,  on  the  opinion 
the  coort  below.    57  Misc.  Bep.  433,  108 
.   Y.  Snpp.  555.    Order  filed. 


BROWN  T.  NBWBLL.    (Snjireme  Conrt, 

Epellate  DirUon,  Third  I>n>artment  Oc- 
er  2,  1908.)  Action  by  H.  Nelson  Brown 
lainst  Edear  A.  Newell.  No  opinion.  Mo- 
>n  granted,  with  $10  costs,  onleis  appellant 
rves  printed  papeEs  within  90  days  and  pays 
.O  costs  of  motion,  in  which  case  motion  de- 
ed. 


BUFFALO  COMMERCIAL  INS.  CO..  Ap- 
illant  T.  OEORGER  «t  al..  Respondents, 
supreme  Conrt,  Api>ellate  Division,  Fourth 
epartment  Norember  11,  1908.)  Action  by 
e  Buffalo  Commercial  Insurance  Company 
gainst  Eugene  A.  Oeorger  and  others.  No 
]inion.  Judgment  affirmed,  with  separate  bills 
costs  against  the  plaintiff  in  favor  of  each 
the  re^ndoits  Schoellkcvf,  Hoffeld,  and 
eorger,  bat  without  costs  to  any  other  party 
1  this  appeaL 


BTJROHEN.  Respondent,  v.  SAVAGE  et  al., 
ppellants.  (Supreme  Court  Appellate  Divl- 
on.  Fourth  Department  October  14,  1906.) 
ction  by  William  J.  Bu^hen  against  Law- 
nce  Savage  and  others. 

PER  CURIAM.  Judgment  and  order  revers- 
1.  and  new  trial  ordered,  with  costs  to  appel- 
nts  to  abide  event  unl^  the  plaintiff,  with- 
L  20  days,  stipulates  to  rednce  the  verdict  to 
le  sum  of  $4,000  as  of  the  date  of  the  ren- 
tion  thereof,  in  which  event  the  judKUieot  is 
odified  accordingly,  and,  as  so  modified,  is, 
igether  with  the  order,  affirmed,  without  costs 
;  ^8  i^tpeal  to  ^ther  party. 

BURNS,  AppeUant,  t.  STAUNTON  et  al., 
espondents.  CSupreme  Court,  Appellate  Dlvi- 
on.  Fourth  Department  October  7.  1908.) 
cnan  by  Oeoige  O.  Bnrna  i^lmrt  William 
tannton  and  another. 

PBR  CURIAM.  Judgment  and  order  re- 
ersed,  and  new  trial  Qrdered,  with  costs  to  ap- 
slluit  to  abido  trvat.  Held,  that  nonsuit  was 


Improper,  and  that  tbe  case  should  hare  been 

submitted  to  the  jury. 
McLENNAN.  P.  J.,  dissents. 

In  re  BURWELL'S  filSTATB.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  17,  1908.)  In  the  matter  of  the  estate 
of  Dudley  Barwell,  deceased. 

PER  CURIAM.  All  the  motions  to  dismiss 
the  appeals  are  denied,  without  costs.  Leave 
is  ^iveu  to  all  the  parties  to  give  such  addi- 
ditional  security  as  ia  necessary  to  perfect 
their  appeals.  The  matter  of  the  settlement 
of  the  case  aad  exceptions  must  be  determined 
by  the  lower  court  Motions  with  reference 
thereto  are  here  Improper.  Order  to  be  set- 
tied  before  Mr.  Justice  WILLIAMS  on  two 
days'  notice. 

BUSHINOER,  Respondent  MILLER, 
Appellant  et  al.  (Supreme  Court  Appellate 
Division,  Fourth  Department  Septemoer  SO, 
1908.)  Action  by  Charles  W.  Bushinger,  as 
eotecutor,  etc.,  against  Floy  R.  Miller,  Im- 
pleaded with  others.  No  opinion.  Judgment 
affirmed,  with  costs  to  respondent,  payable  out 
of  tlie  estate^ 

BUSHNELL,  Respondent,  v.  SYRACUSE 
RAPID  TRANSIT  RY.  CO.,  Appellant.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment October  14,  1908.)  Action  by  Paul 
B.  Bushnell,  an  infant  etc,  against  the  Syra- 
•cuse  Rapid  Transit  RaUw»  Company.  No 
opinion.  Judgment  and  oroor  affirmed,  with 
costs. 


BUTTERICK  PUB.  CO.,  Respondent,  t. 
OHABOT,  Appellant  (Supreme  Court.  Ap- 
pellate Division,  First  Department.  October 
16,  1908.)  Action  by  tbe  Butterich  Publishing 
Company  against  Theodore  J.  Chabot.  S.  Ba- 
con, for  appellant  J.  B.  Sheehan,  for  re- 
spondent 

PER  CURIAM.    Order  affirmed,  with  $10 
costs  and  disbursements.   Order  filed. 
INGBAHAM  and  SCOTT.  JJ..  diasent 

CALVERT  V.  CALVERT.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Octo- 
ber 7,  190&)  Action  by  James  A.  Calvert 
against  Rebecca  M.  Calvert 

PER  CURIAM.  Order  modified,  so  as  to 
permit  the  plaintiff  to  pay  Into  court  the  sum 
of  |250  in  lieu  of  bond,  as  provided  In  sectiim 
327i2  of  the  Code  of  Civil  Procedure,  and,  as 
so  modified,  affirmed,  without  Costs  of  this  ap- 
peal to  either  party. 

CARLSON,  Respondent  v.  VON  HOVEL- 
ING AMERICAN  COMPOSITION  CO..  Lim- 
ited, Appellant  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  October  16,  1908.) 
Action  by  CharlM  Carlson  against  the  Von 
Hoveling  American  Composition  Company,  Lim- 
ited. No  opinion.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide 
the  event,  on  the  ground  that  there  is  no  satis- 
factory proof  of  negUgsnos  on  the  part  of  tho 
defenunt 
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GAROLAI7,  Reapondent.  t.  O'DONNBLL  et 
al.,  Appellanta.  (Supreme  Coart,  Appellate  Di- 
rision.  First  Department.  November  6.  1908.) 
Action  b;  Patrick  Carolan,  Indiridnal^,  etc, 
againat  Anthony  O'Donnell  and  others.  J.  W. 
Oabome,  for  api)ellant8.  M.  J.  O'Brien,  for 
reapondeat 

PER  CURIAM.  Jndement  and  order  affirm- 
ed, with  oostfl.    Order  filed. 

McLaughlin,  and  HOUQHTON,  JJ..  dla- 
•ent  on  the  ground  that  the  evidence  made  a 
mere  qneatlon  of  fact  for  the  Jury. 

CARROLL,  Respondent,  v.  NEW  TORK.  N. 
H.  A  H.  R.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  I>epartment.  Octo- 
ber 16.  1908.)  Action  by  WHliam  J.  Carroll 
against  the  New  York,  New  Haven  &  Hartford 
Railroad  Company.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 


CASSELL  &  CO..  Limited,  Respondent,  v. 
H.  H.  MeCLURE  &  CO.,  Appellants.  (Su- 
preme Ciourt,  Appellate  Division,  First  Depart- 
mwt.  October  16,  1908^  Action  by  Cassell 
&  Co.,  Limited,  against  H.  H.  McClure  &  Co. 
0.  A.  Brodek,  for  appellants.  E.  P.  Jliyon,  for 
respondent.  No  opinion.  Order  affirmed,  with 
910  costa  and  diabnrsements.  Older  filed. 

In  re  CATHOLIC  WOMEN'S  LEGION. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  6.  1908.)  In  the  matter 
of  the  Catholic  Women's  Legion.  No  opinion. 
Older  affirmed,  with  |10  costa  and  disburse- 
ments.   Order  filed. 

CHAMBERLAIN  et  al.,  Appellanta,  t. 
SHERMAN  et  al..  Respondents.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  7,  1908.)  Action  by  Dwight  P.  Cham- 
berlain and  others,  as  executors,  etc.,  against 
Stephen  L.  Sherman  and  otherB. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  Held,  that  although  the  finding  of  the 
trial  court  that  the  premises  in  question  com- 
prise a  farm,  within  the  meaning  of  chapter 
305,  p.  641,  of  the  Laws  of  1903,  is  contrary 
to  and  against  fae  weight  of  evidence,  yet  the 
decision  of  the  court  was  correct  in  result,  and 
the  judgment  entered  thereon  should  be  affirmed. 


CHANOWITZ,  Appellant,  v.  UNION 
SWITCH  CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  (''irst  Department.  Novem- 
ber 6,  1908.)  Action  by  Charles  Chanowitz 
against  the  Union  Switch  Company.  W.  S. 
Burt,  for  appellant.  G.  MacVeagb,  for  respond- 
ent. 

PER  CURIAM.    Judgment  affirmed,  with 
coats.  Order  filed. 
PATTERSON,  P.  J.,  disienta. 

CHARLES  V.  MANHATTAN  TELEGRAPH 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  November  6,  1908.)  Appeal  from 
Trial  Term,  New  York  County.  Action  by 
Adelaide  Charles,  as  administratrix  of  William 
F.  Coffee,  againat  the  Manhattan  Telegraph 
Companir.   Srom  an  order  granting  an  inspec- 


tion of  books  and  papeis,  defendant  ftppnl 
Modified  and  affirmed.  Darius  EL  Pea.  :.- 
appellant.  Henry  C.  Hunter,  for  rcqwx!^ 
PER  CURIAM.  The  plaintiff  ia  entitM  - 
an  inspection  of  the  books  of  the  defeodtii 
The  Older,  however,  is  too  broad  as  to  what  K' 
be  inspected  and  the  period  ovrered.  Hw  or^' 
should  be  modified,  by  striking  oot  th«  promr: 
for  examination  of  all  books  and  papers,  h'<-' 
"stock  certificate  books,  stock  traLZufer  b-^i 
dividend  books,  and  stock  certificate  stnb&~  l- 
to  these  books  and  papers.  coTerinf  the  ptr  ■ 
from  December  1.  1870,  to  June  1.  1S$7.  l- 
plaintifC  should  be  permitted  an  in^mtioL  -  - 
cording  to  the  terms  of  the  order  ap?^- 
from.  The  order  should  be  modified  in  i  . 
formity  with  this  memorandum,  and.  aa  m  o?-- 
fied.  amnned,  without  costs  of  th^  mpgtai  t- 
either  party. 

CHILDS.  Respondent,  t.  HOWDEN.  i^- 
pellant.  (Supreme  Court,  Appellate  Divi*  - 
First  Department  October  1^  190S.)  A«  i 
by  Starling  W.  Childs  against  Titomaa  F.  H>-' 
den.  A.  O.  N.  Vermilya,  for  appellant.  C.  I 
Thorn,  fOr  respondent  No  o^^ion.  Order  i' 
firmed,  with  $10  coahl  and  dubaraenKnts.  ir- 
der  filed. 

C.  H.  RUGG  CO.,  Appellant,  v.  ORMBO: 
Respondent  (Sui^eme  Court,  Appellate  I^' 
sion.  Fourth  Department  October  14,  It*" 
Action  by  the  C.  H.  Rugg  Company  ag>.ir 
William  L.  Ormrod. 

PER  CURIAM.  Judgment  of  Coootj  Cnr 
reversed,  and  judgment  of  Municipal  Court  i- 
firmed,  with  costs  in  this  court  and  the  cbg= 
below. 

KRUfiB.  J.,  dlsaents. 

O.  H.  RUGG  CO..  Appellant,  ORMEOT' 
Respondent.    (Supreme  Court,  Appellate  I*^ 
sion.  Fourth  Derartment    November  11. 
Action  by  the  C.  H.  Rugg  Companv  an::- 
William  -Lh  Ormrod.    No  opioion.    Motion  : ' 
leave  to  appeal  to  Court  of  Appeals  sranted. 

CITY  OF  NEW  YORK,  Respondent,  v. EI' 
et  al..  Appellants.    (Supreme  Coart,  App-' 
Division,  First  Department  October  S3, 
Action  by  the  city  of  New  York  asainst  U 
L.  Rice  and  another.    N.  O.  Johnson,  for  *^ 
pellants.   T.  Connoly,  for  re8p<Kident.    No  '■ 
ion.    Judgment  (56  Misc.  Rep.  300.  107  N 
Supp.  64^  affirmed,  with  coeta.    Order  filed 

CLARE.  Appellantv.  MUTUAL  LIFE 
CO.  OF  NEW  YORK,  Renpoiid«it.  (Supnc 
dkturt,  Appellate  Division,  Fourth  Depart^!-' 
October  7.  1908.)  Acti<«i  by  Thomas  E.  I*.- 
a»;ain8t  the  Mutual  I^fe  Insurance  Cempaa; 
New  York.  No  opinion.  JTodgment  affiiv 
with  costs. 

CLARKE,  Appellant,  v.  MATZKIN  et  l 
Respondents.  (Supreme  Court,  Api>ellate  I* 
sion.  Second  Department  October  9.  l'.»  • 
Action  by  Aadley  Clarke  against  Max  Ma::* 
and  others.  No  opinion.  Judgment  of  - 
County  Court  of  unga  count7  rcrened.  as. 
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ew  trial  ordered,  costa  to  abide  the  eveot,  apon 
M  audiority  of  Weideman  t.  Zielioaka,  102 
.pp.  DiT.        92  N.  Y.  Sapp.  403. 

CLARKE,  Appellant,  v.  NEW  YORK  CENT. 
;  H.  R.  R.  CO.,  Reapondent.  (Sapreme  Court, 
ppellate  Division,  Second  Department.  Octo- 
er  16,  1908.)  Action  by  William  J.  Clarke 
^inat  tbe  New  York  Central  &  Hadson  River 
:ailroad  Company.  No  opinion.  Motion  de- 
ied,  on  the  eronnd  that  the  motion  papen  are 
ot  sufficiently  specific  to  show  tbe  points  on 
hicb  the  motion  is  made.  See,  alto,  101  App. 
Hv.  167,  93  N.  Y.  Supp.  525. 

CLARKSON,  Respondent,  t.  SABINE,  Ap- 
E-llHDt.  (Supreme  Court,  Appellate  Division, 
'ourth  Department.  September  30,  190S.) 
.ction  by  Alonio  R.  Clarkaon  against  John  B. 
abine.  No  opinion.  Order  affirmed,  with  $10 
MtB  and  dlabnrsementB. 

In  re  CLEMENT.  (Supreme  Court,  Appel- 
ite  Division,  First  Department  October  30, 
ms.)  In  tbe  matter  of  Uavnard  N.  Clement, 
fo  opinion.  Motion  granted,  with  $10  costs, 
irder  filed. 

In  re  CLEMENT,  Excise  Com'r.  (Supreme 
ourt.  Appellate  Division,  Fourth  Department, 
uly  24,  1908.)  In  the  matter  of  the  petition  of 
lAynard  N.  Clement,  as  State  Commissioner 
E  Kxcise,  for  an  order  revoking  and  canceling 
quor  tax  certificate  No.  26,202.  issued  to  Nel- 
e  P.  Lerch.  No  opinion.  Order  reversed,  with 
>Bts,  and  order  directed  revoking  and  canceling 
le  liquor  tax  certificate,  with  $30  costs,  in  ao- 
>rdanee  wltJi  stipulation  filed. 

In  re  CLEMENT.  Excise  Com'r.  (Supreme 
ourt.  Appellate  Division,  Fourtb  Department, 
uly  24,  1906.)  In  the  matter  of  the  petition 
f  Maynard  N.  Clement,  as  State  Commissioner 
E  Excise,  for  an  order  revoking  and  caoceliug 
quor  tax  certificate  No.  26,233,  issued  to  Han- 
ah   N.   Smith.   No  opinion.   Order  reversed, 

ith  costL  and  order  directed  revoking  and 
inceling  ue  liquor  tax  certificate  witn  $80 
wts,  in  accordance  witbstipalatlon  filed. 

CLEMENT,  Ehccise  Com'r.  Respondent,  v. 
.USSE  et  al.,  Appellants.    (Sapreme  Coait, 

ppellate  Division,  First  Department.  Octo- 
sx  23,  1908.)  Action  by  Maynard  N.  Cie- 
lent,  as  excise  commissioner,  against  Richard 
>u8fie  and  another.  P.  A.  McManus,  for  ap- 
ellants.  H.  H.  Kellogg,  for  respondent.  No 
^mion.    Order  affirmed,  with  costs.  Order 

COHEIN,  Appellant,  T.  SUN  INS.  CO.,  Re- 
>ondent.  (Sapreme  Court.  Appellate  Division, 
irst  Department  November  6,  1908.)  Action 
p  Joseph  G.  Ooben  against  tbe  Sun  Insurance 
ompany.  J.  Fischer,  for  appellant.  E.  J. 
'athan,  for  respondent.  No  opinion.  Judg- 
tent  and  order  affirmed,  with  costs.  Order 
led. 

COLE,  AroellantT.  HINOK  et  al.,  Recpond- 
nts.     (SKpreme  Gonrt,   AppeHata  Division, 


First  Department  October  16,  1908.)  Action 
by  Julia  Cole  against  Clans  S.  Hinck  and  oth- 
ers. X  3.  O'Kennedy,  for  appellant.  J.  H. 
Esser,  for  renrandents.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements.  Or- 
der filed. 

COLEMAN,  Plaintiff,  t.  GOULD,  Defend- 
ant. (Supreme  0>urt,  Appellate  Division, 
Fourth  Department  October  14,  1903.)  Ac- 
tion by  Hutson  B.  Coleman,  as  administrator, 
etc.,  sxainst  William  S.  Gould.  No  opinion. 
Defendant's  exceptions  overruled,  motion  for 
new  trial  denied,  with  costs,  and  Judgment  di- 
rected for  the  plaintlfl  upon  tbe  veroUct^  with 
costs. 

In  re  COLLYER.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  October 
16,  1008.)  In  the  matter  of  the  accounting  of 
Charles  S.  Colly  er,  as  administrator  of  Eliza- 
beth Collyer,  deceased.  No  opinion.  In  re 
motion  of  Henry  M.  Collyer,  as  administrator 
of  William  Edwin  Collyer,  that  Fanny  Coll- 
yer, as  executrix  of  Charles  S.  Collyer,  pay 
money  into  court.  Motion  granted.  See,  also, 
113  App.  Dlv.  468,  99  N.  Y.  Supp.  213,  and 
124  App.  Div.  167108  N.  Y.  Supp.  600. 

COLVIN,  Appellant,  v.  SHAW,  Respondent, 
et  al.  (Supreme  Conrt,  Appellate  Division, 
Fourtb  Department  October  14,  1908.)  Action 
bv  Alice  M.  Oolvin  arainst  Sophia  Shaw,  im- 
pleaded with  others.  No  opinion.  Application 
denied,  on  the  ground  that  it  should  be  made 
at  Special  Term.  See  section  1299  of  tbe 
Code  of  Civil  Procedure  and  Cam^ll  v.  Fried- 
lander,  51  App.  Dlv.  191.  64  N.  Y.  Supp.  241. 

COMPAGNIE  COMMERCIALE.  Respond- 
ent, V.  BRUNN,  Appellant  (Supreme  Court 
Appellate  Division.  First  Department  Novem- 
ber 6,  1QG8.)  Action  by  the  Compagnie  Com- 
OMrciale,  etc.,  against  Adolpb  W.  Bnion.  A. 
J.  Dittenboefer,  for  appellant  A.  S.  Hamlin, 
for  respondent  No  opinion.  Judgment  and 
order  affirmed,  with  costs.  Order  filed. 

CONB,  Plaintiff,  v.  LACKAWANNA  STEEL 
CO.,  Defendant  (Supreme  Court,  Appellate  IM- 
vision,  Fourtb  Department  October  7.  1908.) 
Action  by  Catherine '  Cone,  as  administratrix, 
etc.,  against  the  Lackawanna  Steel  Company. 

PER  CURIAM.  Defendant's  exceptions  sus- 
tained, and  motion  for  new  trial  granted,  with 
costs  to  defendant  to  abide  event.  Held,  that 
the  court  erred  in  excluding  evidence  of  the 
contract  between  the  corporaticms,  and  evidence 
with  reference  to  the  pay  roll  and  the  contract 
and  pay  check,  and  then  holding  and  charging 
the  jury  that  deceased  was  in  defendant's  em- 
ploy when  the  accident  and  death  occurred. 
See  Kirby  v.  Lackawanna  Steel  Company,  109 
App.  Div.  334.  95  N.  Y.  Supp.  833. 

SPRING  and  KRUSE,  JJ.,  dissent 

COOPER,  Respondent,  v.  NEW  YORK  EDI- 
SON CO.,  Ap^Uant  (Supreme  Court,  Appel- 
late Divisioo,  First  Department  November  6, 
1008.)  Action  by  James  Cooper  against  the 
New  York  Edison  Oompany.  j.  B.  Oeland,  for 
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appellant  X  B.  LeaTitt,  for  TeropndsDt.  No 
opinion.  Judgment  and  order  aSlrmed,  with 
costa.    Order  filed. 


CORBETT,  Appellant,  v.  FLEMING  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  16,  1008^ 
Action  hy  Josephine  Corbett  against  Peter  C. 
Fleming  and  otners.  J.  B.  Deering,  for  appel- 
lant J.  B.  Wyckoff,  for  respondents.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dia- 
bursonesta.   Order  filed. 

CORCORAN,  Respondent  r.  UNION  BT. 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, First  Department  November  8,  1908.) 
Action  by  Mary  Oorcoran,  as  administratrix, 
against  tne  Union  Railway  Company.  B.  H. 
Ames,  for  appellant  O.  D.  Lamb,  for  respond- 
ent. 

PER  CURIAM.     Judgment  and  order  af- 
firmed, with  costs.    Order  filed. 
CLAEKB,  J.,  dissents. 


CORN  KINGf  HUSKEB  CO.  t.  WOOD  et 
al.  (Supreme  Court,  Appellate  Division,  Fourth 
Department  November  11,  1908.)  Action  by 
the  Com  King  Huslcer  Company  against  C. 
Wood  and  othera. 

PER  CURIAM.  Order  affimwd.  wlthoat 
costs  of  this  appeal  to  either  party. 

ROBSON,  J.,  not  voting. 

COSSMAN,  Appellant  v.  CHENANGO 
SILK  CO.,  Respondent  (Supreme  Court  Ap- 
pellate Division,  Second  Department  October 
16,  1008.)  Action  by  Alfred  Cossman  against 
the  Chenango  Silk  Company, 

FEB  CURIAM.  Order  affirmed,  with  flO 
coats  and  disbursements. 

JENKS,  J.,  not  voting. 

COUSE,  Respondent,  v.  DELAWARE  &  H. 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, Tiiird  Department.  September  17,  1908.) 
Action  by  Mina  L.  Couse,  as  administratrix, 
etc.,  of  Scott  F.  Couse,  deceased,  against  the 
Delaware  &  Hudson  Company.  No  pplnlon. 
Judgment  and  order  nnaninLOUsly  afflrmea,  with 
costs. 

CRAMER,  Appellant,  v.  KLEIN,  Respond- 
ent. (Supreme  Court  Appellate  Division,  Sec- 
ond Department  October  9,  1908.)  Action  by 
Esther  Cramer  against  Leontine  Klein.  No 
opinion.  Motion  denied,  with  SIO  costs.  See, 
also.  127  App.  Div.  146,  HI  N.  T.  Sapp.  468. 

CRIMI,  Respondent  v.  BUFFALO  &  L.  K. 
TRACTION  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Fourth  Department.  Sep- 
teinber  23,  1908.)  Action  by  Leonardo  Grimi, 
as  administra'tor,  etc.,  against  the  Buffalo  & 
Lake  Erie  Traction  Oompany.  No  opinion. 
Motion  for  reargument  denied.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied. 

CUPI.  Appellant  v.  HOFFMAN  HOUSE, 
NEW  YORK,  Respcmdent.  (Sapreme  Court, 
Appellate  Division,  First  Department  Novem* 


ber  6,  19(^)  Action  by  Ednnrdo  Oa^  a^^ 
the  Hoffman  House,  New  Yoik.  A.  D.  Kan- 
land,  for  appellant  J.  B.  Stanchfield,  fac  > 
apondent  No  oplaitm.  Jndcmciit  »gra-- 
with  oostiL   Order  filed. 


CURTIS  V.  CURTIS  et  aL  (Supreme  C*-- 
Appellate  Division,  Third  Department.  Oci-. 
2,  1908.)  Action  by  Eugene  B.  Curtis  sgii- 
Harriet  A.  Curtis  and  others.  No  fvinion.  >:  • 
tions  denied,  with  $10  costs  in  one  moUon.  ^- 
also,  126  App.  Div.  500,  110  N.  Y.  Sopp.  CiA 

DANAj  Respondent  v,  THAW  et  mL,  A;  *- 
lants.  (Supreme  Court  Appellate  Div.-  . 
First  Department  October  16,  1906.)  Act: 
by  Charles  L.  Dana  against  Mary  O.  Thaw  ii-. 
another.  H.  B.  Gayley,  for  a^iellanta.  1 
Lautersteln,  for  respond^t  No  opinioa.  Or:-- 
affirmed,  with  $10  costs  and  dlsbanements. 
der  filed.   See,  also,  109  N.  T.  Sdppl  82tJ. 

DAYIS.  Respondent,  v.  OLM STEAD  et  l 
Appellants.    (Supreme  Court,  Appellate 
tiion.  Fourth  Department    November  11.  llf.^ 
Action  by  Fitch  If.  Davis,  as  admiiiistrxtor.  t: 
against  William  L.  Olmstead,  as  adminism: 
etc.,  and  others. 

PER  CURIAM.  Jadgment  nffimwl.  «■ 
coats. 

BOBSON.  J.,  not  voting. 


DE  LA  VERONE  CO.,  Rentondent,  T.  A> 
THONY  &  SCOVILL  CO.,  Appellant 
preme  Court,  Appellate  Division,  First  E^e-^- 
ment  November  6,  1906.)  Action  bj  ty  X- 
La  Vergne  Company  against  the  Antfcov  t 
Scovill  Company.  8.  H.  Evins,  tor  appda:' 
O.  C.  Fox,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  vt: 
costs.   Order  filed. 

HOUGHTON,  J.,  dissents  on  the  ground  '.L 
the  counterclaim  is  sufficiently  broad  to  c- 
damages  for  delay  in  installing  the  ice  p:.i. 
and  that  the  court  erred  in  disimsaiiv  the 


DE  LONG  et  al.  v.  MERCURY  REALT': 
CO.  (Supreme  Court,  Appellate  Division,  F.:* 
Department.  October  16  1908.)  Actios:  '.' 
Albert  W.  De  Long  and  others  against  the  M  * 
cury  Realty  Company.  No  opinion.  Mr. 
denied,  with  leave  to  renew  as  stated  la  t^-'' 
Motion  for  resettlement  denied.    Ordm  filed 


DE  MARK  et  al.,  Appellants,  v.  L£TIS<''> 
Respondent.    (Supreme  Court,  Api>eHate  I- 
sion.  Second  Department.    October  9,  * 
Action  by  Frank  De  Mark  and  another  a$^  i- 
Isaac  Levison.    No  opinion.    Motion  deaiiM 


DEMUTH  GLASS  MFG.  CO.,  AppeUast.  - 
EARLY  et  al.,  Respondents.  (Snpreme  0^;^^. 
Appellate  Division,  Second  Department  O. 
ber  16,  1908.)  Action  by  the  Demath  G:^^ 
Mannfactaring  Conmny  against  Joseph  > 
Early  and  Curies  M.  Esrly,  constitntinr 
firm  of  John  Early's  Sons.  No  opinim.  Oris 
reversed  on  argument  without  costa. 

DIABO,  Respondent  v.  DIABO,  Appdls:: 
(Sapreme  Court,  i^pellate  Dividon,  E\»nrth  D» 
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Mirtment  October  17,  190a)  Action  br  Delia 
Diabo  against  Baptiste  Diabo.    No  opinion. 

otion  for  reaivument  denied,  with  $10  coBta. 
Slotion  for  leave  to  appMl  to  the  Coort  of  Ajk 
[»eal«  denied. 

In  re  DITTRIOH.  (Supreme  Court,  Appel- 
late Diriaion,  Second  Department.  October  16, 
1908.)  In  the  matter  of  the  application  of  An- 
drew Dittrfch,  as  executor  under  the  last  will 
and  testament  of  Mary  Dlttrich,  deceased,  for 
the  removal  of  EHlen  G.  DnflEy.  as  executrix  and 
testamentary  trustee  under  the  said  last  will 
and  testament.  No  opinion.  Decree  of  the  Snr- 
rosate'a  Court  of  Kings  county  affirmed,  with 
costs.  See,  also.  52  tflse.  Bep.  277,  102  N.  Y. 
Supp.  1124;  63  Misc.  Hep.  611.  105  N.  Y. 
^>p.  301 ;  120  App.  DtT.  504^  105  N.  Y.  Supp. 


DONEQAN  ft  SWIFT  t.  HUBBABD.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  16, 1908.)  Action  by  Donegan  & 
Swift  uainst  Norman  Hubbard,  Jr.  No  opin- 
ion. Motion  denied  on  tarma  stated  in  order. 
Order  filed.   See,  also,  110  N.  T.  Supp.  9& 


DOUGHERTY,  Respondent,  t.  WESTING- 
HOUSE,  CHURCH,  KERR  &  CO..  Appellant. 
(Supreme  Court,  Appellate  Dividim,  Second  De- 
partment. October  16,  1908.  )  Action  by  Anna 
C.  Dougherty,  as  admiaistratrix,  etc,  of  Wil- 
liam J.  Dougherty,  deceased,  against  Westing- 
house,  Church,  Kerr  &  Co.  No  opinion.  Order 
affirmed  with  f  10  costs  and  disbursements. 

DOWNES,  Respondent,  WENNINOETR, 
Appellant,  et  al.  (Su}ffeme  Court,  Appellate 
Division,  First  Department  October  16,  1908.) 
Action  by  Bazena  T.  Downea  against  Carolina 
Wenninger,  impleaded  with  others.  W.  G.  Mui- 
liean,  for  ajfpellant.  No  opinion.  Appeal  dis- 
nussed,  with  )10  costs  and  disbursementa.  Or- 
der filed. 

DUCHAMBEAU.  Respondent,  t.  AMES 
IRON  WORKS.  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Octo- 
ber 14,  1908.)  Action  by  Marntret  Dncham- 
bean.  as  administratrix,  etc,  against  the  Ames 
Iron  Worics. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  even.  Held,  that  the  proof  fails 
to  show  that  plaintiiTs  intestate  was  free  from 
contributory  negligence. 

McLennan,  p.  J..  dissents. 

In  re  DUFFY.  (Supreme  Court,  Appellate 
Division,  Second  Department.  October  16, 
1908.)  In  the  matter  of  the  judicial  settlement 
of  the  intermediate  account  of  Elizabeth  M. 
Duffy,  as  administratrix,  etc.,  of  Louisa  Jtioran, 
deceased.  No  opinion.  Motion  granted.  See, 
also,  127  App.  Div.  74,  111  N.  Y.  Supp.  77. 

DUFFY  v.  McCLELLAN.  (Supreme  Court, 
Appellate  Division,  First  Department  October 
30,  1006.)  Action  by  Thomas  F.  Dul^  against 
Geoige  B.  HcClellan.  Mo  o^ni<»L  Uotim 
glutei  wiOi  $10  eoati.  Order  filed. 


DUNLOP,  Respondent,  T.  CITY  OF  NEW 
YORK,  Appellant  (Supreme  Court,  Appellate 
Division,  First  Department  November  6, 1908.) 
Action  by  Charles  Dunlop  against  the  city  (n 
New  York.  T.  Connoly,  lor  appellant  A.  D. 
Kneeland,  for  respondent  No  opinion.  Judg- 
ment afflnned,  with  costs.  Order  filed. 

DUNLOP,  Appellant,  t.  MOSELEY  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department  October  9,  19(^ 
Action  by  Ctiaries  Dunl(^  agaiust  George  W. 
Moseley  and  others.  No  opimon.  Judgment  af- 
firmed, with  costs, 

DUNN,  Respondent  v.  CITY  OF  NEW 
YORK,  Appellant  (Supreme  Court,  Appellate 
Division,  First  Department  November  6, 1908.) 
Action  by  Owen  J.  Dunn  against  the  city  of 
New  York.  T.  Cwinoly,  for  appellant  B.  W. 
Gibson,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirmp 
ed.  with  costs.  Order  filed. 

HOUGHTON  and  SCOTT,  JJ..  dissent 

DUNN,  Respondent,  v.  MARTIN,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  6,  1908.)  Action  by  Fred- 
erick P.  Dunn  against  Thomas  R.  Martin.  J. 
E.  Lawshe  for  appellant.  C.  EHscher,  Cor  re- 
spondent. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.   Order  filed. 

In  re  DUNNING.  (Supreme  Court  Appellate 
Division,  First  Department.  November  6, 1908.) 
In  the  matter  of  Charles  T.  Dunning.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. Order  filed. 

DURLAND  et  al..  Appellants,  t.  CRIPPEN, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  Septunber  17,  1908.) 
Action  by  Charles  M.  Dnrland  and  othen  against 
George  Crippen.  No  opinion.  Judgment  modi- 
fied, by  stnKing  therefrom  recovery  of  damages 
of  $1  and  interest  in  favor  of  the  defendant 
and,  as  so  modified,  affirmed,  without  costs  in 
this  court 

ECKHARDT,  Respondent,  t.  INTERNA- 
TIONAL RY.  Co.,  Appellant  (Supreme  Conrt, 
Appellate  Division,  Fourth  Department.  Oc- 
tober 7,  1908.)  Action  by  Katherine  Eckhardt 
against  the  Internaticmal  Railway  Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  event  Held,  that  the  verdict  of 
the  jury  is  contrary  to  and  M&i&st  the  weight 
of  evidence. 

McLENNAN,  P.  J.,  dissents. 


ECONOMIC  POWER  &  CONST.  CO.,  Re- 
spondent v.  CITY  OF  BUFFALO  et  al.,  Ap- 
^llants.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  September  23,  1908.)  Ac- 
tion by  the  Economic  Power  &  Construction 
Company  against  the  city  of  Buffalo  and  others. 

PER  CURIAM.  Judgment  (50  Misc.  Rep. 
571,  111  N.  Y.  Supp.  4S)  affirmed,  with  cMta. 

KRUSB,  J.,  dissents  upon  the  ground  that  the 
act  of  the  Legislature,  m  far  o  it  ■ssnmea  to 
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grant  to  &  t>flvate  corporatton  the  use  of  the 

public  rigbt  of  the  Btreets  and  bighwaya  of  the 
Btate,  is  unconstitutional  and  void ;  it  being  not 
merely  a  declaration  of  Cbe  powers  of  the  cor< 
poration,  but  an  attempt  to  confer  a  valuable 
property  right  (People  v.  O'Brleo,  111  N.  Y., 
1,  18  N.  E.  692,  2  L.  R.  A.  255,  7  Am.  St. 
Rep.  684)  by  private  act,  without  expTeflting 
the  same  in  the  title  of  said  act. 
SPRING.       not  Bitting. 

EGAN  v.  P.  J.  CARLIN  CONST.  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  30,  1908.)  Action  by  Joseph 
Egan  against  the  P.  J.  Garlin  Gonstraction 
Company.  No  opinion.  Motion  granted,  with 
$10  costs.    Order  filed. 


112  NBW  TOBK  SUPPLEMENT 
and  IM  New  York  Stata  R^rtar 

PER  CURIAM, 
costs.    Order  filed. 

PATTERSON,  P.  J. 
dissent. 


BHRLICH  V.  LEWIS  REAI/TT  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  30,  1908.)  Action  by  William 
Ehrlich  against  the  Lewis  Realty  Company.  No 
opinioo.  Motion  denied,  with  leave  to  renew  as 
stated  in  order.   Order  filed. 


EISENHAUBR,  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  16,  1908.)  Action  by  Nicholas  Snsen- 
hauer  against  the  Brooklyn  Heights  Railroad 
Company.  No  opinion.  Judgment  and  order 
reversed,  and  new  trial  granted,  costs  to  abide 
the  event,  upon  the  ground  that  the  verdict  is 
agalnat  the  weight  of  the  evidence. 

ELECTRICAL  ACCESSORIES  CO.,  Re- 
spondent, V.  MITTENTHAL,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  16,  1908.)  Action  by  the  Elec- 
trical Accessories  Company  against  Samuel  8. 
Mitteuthal.  L.  Laski,  for  appdlant.  J.  S.  Gal- 
land,  for  respondent 

PER  CURIAM.  Older  affirmed,  irith  $10 
costs  and  disbursements.   Order  filed, 

INGRAHAM  and  CLARKE,  JJ..  dissent 


ELSAESSER,  Appellant,  v.  PFENNIG.  Re- 
spondent. (Supreme  Court  Appellate  Division, 
Fourth  Demrtment  September  80,  1908.)  Ac- 
tion by  Adam  Elsaeaser  against  Frank  L.  Pfen- 
nig. 

PER  CURIAM.   Judgment  and  order  affirm- 
ed, with  costs. 
SPRING,  J.,  dissents. 

EMPIRE  LIMESTONE  CO..  Appellant,  v. 
CITY  OF  BUFFALO,  Respondent  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
November  11,  1908.)  Action  bf  the  Empire 
Limestone  Company  against  the  cit7  ot  Bululo. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

KRU8B,  J.,  dissents. 

ENTWISTLE,  Appellant,  v.  DIEHL  et  al., 
Respondents.  (Supreme  Court  Appellate  Divi- 
sion, First  Deiwrtment  November  6.  1908.) 
Actim  by  Rob^  Entwistle  against  John  Diehl 
and  others.  M.  L.  Malevinuy,  for  appellant 
J.  J.  MahMwy,  for  zaspondents. 


Judgment  affirmed,  vitt 
and  HOUGHTON,  J., 


E:PXTEIN  t.  ZEDIKOW.  (Supreme  Cooit 
Appellate  Division,  First  Department  October 
30,  1908.)  Action  by  Ike  Epxtein  asaltut  Lsi 
wig  Zedlkow.  No  opinion.  Motion  grantHl 
with  $10  costs.   Order  Bled. 


In  re  B.  R.  STRONG  CO.  (two  coses).  (Su- 
preme Court.  Appellate  Division.  Second  l>>- 
partment.  October  22.  1908.)  In  the  nttv.^t 
of  the  application  for  a  voluntary  dissolotios 
of  the  B.  U.  Strong  Company.  No  opinion.  A;:- 
peals  dismissed,  unless  the  appellants  accept  the 
stipulation  of  the  respondents  that  the  orders 
be  vacated  at  Special  Term,  followiiw  our  dm- 
sion  in  Matter  of  Strong,  112  N.  T.  Sapp.  557. 
558,  decided  October  16,  1908. 


BWELL,  Respondent,  v.  BWELL,  Appel- 
lant. (Supreme  Court  Appellate  DivisicMi. 
ond  Department  October  22,  1908.)  Action 
by  Charlie  L.  Bwell  against  James  u.  Kwr'ii 
No  opinion.  Order  affirmed,  with  $10  costs  mad 
disbnrsements. 

In  re  FALLON.  (SupreoM  Court,  Appellate 
Division,  Second  Department  October  9^  190S.I 
In  the  matter  of  the  application  of  John  J. 
Fallon  for  admission  to  ue  bar.  No  oi^ioo. 
Application  granted. 

FAMULARO,  Respondent  OIL  WELL 
SUPPLY  CO.,  Appellant.  (Supreme  Coon. 
Appellate  Division,  Fourth  Department.  Octo- 
ber 7,  1906.)  Action  by  Bartolo  Famalaro 
against  the  Oil  Well  Supply  Company. 

PER  CURIAM.  Judgment  and  order  (5€ 
Misc.  Rep.  75,  105  N.  Y.  Sapp.  10S3)  affirmed, 
with  costs. 

WILLIAMS  and  KBUSE.  JJ.,  dissent. 

FARRBLL  v.  CITY  OF  NEW  YORK.  (Su- 
preme Court  Appellate  Division.  First  Depart- 
ment. October  30,  1908.)  Action  by  Thomas 
Farrell  against  the  city  of  New  York.  No  opin- 
ion. Motion  granted,  with  $10  coats.  Order 
filed. 

FARWELL,  Respondent,  t.  SCHLAGER, 
Appellant.  (Supreme  Court  Appellate  Division. 
Fourth  Department  October  7,  1908.)  Action 
by  Almyra  B.  Farwell  against  Adelbert  J. 
Schlager.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

FAULKNER,  Appellont  T.  FAUDENER.  Re- 
spondent. (Supreme  Court,  Appellate  Diviaitm, 
Fourth  Department.  November  11.  1908.)  Ac- 
tion by  John  H.  Faulkner  against  Nellie  .M- 
Faulkner.  No  opiniMi.  Judgment  affirmed, 
with  costs. 

FBINSTEIN,  Respondent  t.  PBRLMAN. 
Appellant  (Supreme  Court.  Appellate  Divi- 
sion, Second  Department  Octt^r  22,  1908.) 
Action  bj  Bessie  Fefnstsin  against  Herman  IT 
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Ferlman.  No  opinioo.  Jodgment  of  the  Mn- 
nielpal  Ooort  affirmed,  with  costs. 


In  re  FENN.  (Supreme  Court,  Appellate  Di- 
vigion,  Third  Department.  October  2,  1908^ 
In  the  matter  of  the  application  of  Alice  B. 
Fenn,  an  infant,  indiTidauIy  and  by  Catherine 
D.  Fenn,  her  guardian  ad  litem,  to  lay  out  a 
highway  in  the  town  ot  Putnam,  and  the  assess- 
ment oz  damages  therefor.  No  opinion.  Order 
of  the  County  Court  confirmed,  without  costs. 
See.  aUo,  112  N.  Y.  Supp.  4S1. 

FERRARI,  Appellant,  v.  RACGY,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  First 
Department.  October  23,  1908.)  Action  by 
Prosper  R.  Ferrari  against  Mary  A.  Racey  as 
executrix.  A.  M.  Pariser,  for  aroellant.  G.  H. 
Francoeur,  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 

liAUOHLIN  and  CLARKB,  JJ.,  dineat. 


FERRY,  Respondent,  v.  NEW  YORK  CITY 
RY.  CO.,  Appellant.  (Supreme  Court,  Appel- 
late DiTiaion,  Second  Department.  October  22, 
3.906.)  Action  by  James  Ferry  against  the 
New  xoA  Ci^  Railway  Company.  No  opinion. 
Order  affirmea  on  argument,  with  $10  costs  and 
disbursttnenta. 


FILKINS,  Respondent,  t.  MASON,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  September  23,  ieO&}  Ac- 
tion by  Ernest  J.  Filkins  against  Fred  B.  Ma- 
Bon.  No  opinion.  Motion  for  reargument  de- 
nied, with  $10  costs.  Motion  for  lutve  to  ap- 
peal to  Court  of  Appeals  denied. 


FINUCANB,  Respondent,  v.  WARNER,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
FonTth  Department.  October  14,  1908.)  Ac- 
tion by  Amelia  A.  Finucane  against  Cbas.  G. 
Warner. 

PER  CURIAM.  Order  (IVi  N.  T.  Supp.  137) 
affltrmed,  with  $10  owts  and  disbnrsements. 

Mclennan,  p.  j.,  and  robson,  j.,  diit- 

■ent. 


FISCHER,  Respondent  t.  HOME  INS.  CO., 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  16,  1908.) 
Action  by  Henry  Fischer  against  the  Home  In- 
surance Company.  A.  B.  Nathan,  for  appel- 
lant No  opinion.  Order  affirmed,  with  |10 
costs  and  disbursements.    Order  filed. 

In  re.  FISHER.  (Supreme  Court.  Appellate 
DivIaioD,  Fourth  Department.  July  24,  1908.) 
In  the  matter  of  John  W.  Fisher,  an  attorney. 
No  opinion.  Referee's  report  confirmed,  and 
the  name  of  John  W.  Fisher,  of  Buffalo,  N. 
T..  ordered  stricken  from  the  roll  of  attomeya 
and  counselon  of  the  Supreme  Court  and  uid 
attorney  forbidden  to  practice  in  any  of  the 
courts  of  this  state.  See  111  N.  Y.  Supp.  1119. 

FISHER,  Respondent  GULICK.  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
.ond  Dippartment    October  22,  1908.)  Action 


by  James  B.  Fisher  against  Bmestus  Gulick. 
No  opinion.  Motion  denied. 

FISHER  et  al.,  Respondents,  v.  HARTELL, 
Appellant.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department.  September  23, 1908.) 
Action  by  Henry  C.  Fisher  and  another  against 
George  W.  Hartell.  No  opinion.  Motion  for 
reargument  denied,  with  $10  coats.  Motion  for 
leave  to  aro«ftl  to  Court  of  Appeal*  denied. 


FITZGERALD,  Appellant  v.  SYRACUSE 
RAPID  TRANSIT  RY  CO..  Respondent.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 

Sartmenc.     September  30,  190a)    Action  by 
largaret  I.  Fitzgerald,  an  infant  etc^  against 
the  Syracuse  Bapid  Transit  Railway  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
coBta. 

Mclennan,  p.  j.,  not  sitting,  kbuse,  j., 

dissents. 


FLOOD,  Appellant  v.  CHELSEA  REALTY 
CO.  et  ai..  Respondents.  (Supreme  Court,  Aih 
pellate  Division,  First  Department.  October 
23,  1908.)  Action  by  Eugene  J.  Flood  against 
the  Chelsea  Realty  Company  and  others.  E. 
W.  Keene,  for  appellant.  J.  H.  Regan,  for  re- 
spondents. No  opinion.  Judgment  affirmed, 
with  coats.  Order  filed. 


FORSBERG,  Respondent,  v.  MICHEL,  Ajh 
pellant.  (Supreme  Court,  Aimeltate  Division, 
Second  Department  October  9,  1908.)  Action 
by  Charles  Forabei^  against  Leonhard  Michel. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  coats. 

FOSTER,  Respondent  v.  AMERICAN  FI- 
DELITY CO.,  Appellant   (Supreme  Court,  Ap- 

Jellate  Divisicm,  First  Department.  October  10, 
908.)  Action  by  Roger  Foster  and  another 
against  the  American  Fidelity  Company.  C.  J. 
Gleason,  for  appellant.  J.  A.  Allen,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements,  on  authority  of 
Rochkind  v.  Perlman,  123  App.  Div.  808,  108 
N.  Y.  Supp.  221,  1151..  Order  filed. 

FOWLER  PLUMBING  &  HEATING  CO. 
V.  CANDEE  et  al.  (Supreme  Court,  Appellate 
Division,  Second  I>epartmeDt  October  22, 
19080  Action  by  the  Fowler  Plumbing  &  Heat- 
ing Company  against  Fernando  C.  Caudee,  Jr., 
and  another.  No  opinion.  Order  affirmed  on 
argument,  with  $10  costs  and  disbursements. 

FRINDEL,  Respondent  v.  FRINDEH^  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department.  October  22,  1908.)  Ac- 
tion by  Lottie  E.  Frindel  an  infimt,  by  Morris 
Barkaa,  her  guardian  ad  litem,  against  Ben- 
jamin Frindel.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


FRING,  Appellant  t.  CITY  OF  NEW 
YORK,  Respondent  (Supreme  Court  Appel- 
late Division,  First  Department  October  23, 
1908.)  Action  by  Charles  Fring  againat  the  city 
of  New  York.  H.  H.  Herman,  s>r  appellant. 
T.   Gonnoly,   for   reapondent     No  opinion. 
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Jadgment  and  order  affirmed,  vrith  coets.  Or- 
der filed. 

FRISBEE.  Respondent,  t.  YILLAOE  OP 
PORT  BYRON,  ippellaat  (Sopreme  Court, 
ApiKllate  DiTlBioa,  Fourth  Department.  Oc- 
tober 7,  1908.}  Action  by  Elizabeth  Frisbee 
against  the  village  of  Port  Byron.  No  opinion. 
Judgment  and  order  affirmed,  with  coata. 


In  re  FROMAN.  (Supreme  Court,  Appellate 
Division,  First  Department.  Norember  6, 
1908.)  In  the  matter  of  Samuel  Froman,  de- 
ceased. No  opinion.  Decree  affirmed,  with 
coata.  Order  filed. 

FROMME,  Appellant,  v.  PERSSE,  Respond- 
ent (Supreme  Court,  Appellate  Division,  First 
Department  November  6,  1908.)  Action  hj 
Herman  Fromme  against  Thomas  H.  Persae. 
J.  Fromme,  for  appellant.  No  opinion.  Jadg- 
ment and  order  affirmed,  with  coats.  Order 
filed.   

FULTON,  Respondent,  t.  MALONET,  Ap- 
pellant (^preme  Court  Appellate  IMvision, 
Second  Department  October  22,  1908.)  Ac- 
tion bj  Robert  M.  Fulton  against  Daniel  W. 
Maloney.  No  (pinion.  Judgment  affirmed,  with 
coats. 

P.  V.  SMITH  CONTRACTINQ  CO.,  Appel- 
lant, T,  CITY  OF  NEW  YORK,  Reffpondent. 
(Supreme  Court,  Appellate  Divisioa,  First  De- 

fartment.  November  6,  1908.)  Action  by  the 
'.  V.  Smith  Contracting  Company  against  the 
city  of  New  York.  L.  I*  Kellogg,  for  api^Uant. 
T.  Farley,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  coats,  on  115 
App.  Dir.  180^  100  N.  x:  Snpp.  766.  Order 
filed. 

OABBLUAN,  Respondent,  DRESSLEB, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department  October  22,  190&) 
Action  bj  Hennetta  Gtabelman  against  Peter 
Dressier.   No  <vinion.    Motion  granted. 

GEOGHEGAN,  Respondent,  v.  UNION  RT. 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, First  Department  November  6.  1908.) 
Action  by  John  J.  GeogheKan  against  the  Union 
Railway  Company,  j.  V.  Bouvier,  for  appel- 
lant. 8.  C.  Baldwin,  for  reapondent  No  opin- 
ion. Judfrment  and  order  affirmed,  with  costs. 
Order  filed.  See,  also,  122  App.  Div.  640,  107 
N.  Y.  Supp.  603. 


In  re  GERLIGH.  (Supreme  Court.  Appel- 
Iflte  Division,  Second  Department  October  9, 
1908.)  In  the  matter  of  the  application  of 
Ch&rlcn  Gerlich  for  permission  to  appeal  from 
the  judgment  of  a  Municipal  Court  In  the  bor- 
ough of  Brooklyn,  etc.  No  opinion.  Moti<m 
denied,  on  the  gronnd  of  lack  ox  power. 


GER3KI.  Respondent  v.  SLISZ  et  al..  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
Fourth  Department  November  11,  1908.)  Ac- 
tion by  Loals  Gerd[i.  by  guardian,  vta^  againat 
Stanialaoi  SUn  and  anothw. 


PER  CURIAM.    Judgment  and  ordar  af- 
firmed, with  costs. 
WZLLIAH8.  J.,  dissenta. 


In  re  GEBSTBNBEBO.  (Supreme  Oooit, 
Appellate  Division.  Second  Department  Octo- 
ber 16,  1908.)  In  the  matter  of  the  jiidieia]  let- 
tlement  of  the  acconnt  of  Charles  S.  G«rsten- 
berg,  as  adminiatrator  of  the  eatat*  of  liary 
Gerstenbaig,  deceaaed.  No  oi^niiw*  Motion  de- 
nied. 

GERTLBB-  Respondent  T.  BROOKLTN,  Q. 
C.  &  S.  B.  CO.,  Appellant  (Supreme  Conrt 
Appellate  Divisioa,  Second  Department.  Ort.> 
ber  16»  1906.)  Action  by  Abraham  Gertier 
against  the  wooklyn.  Queens  Coontr  ft  Sol^ 
urban  Railroad  Company.  No  opinion.  Judg- 
ment of  the  Municipal  Court  reversed,  and  new 
trial  ordered,  costs  to  abide  the  event,  on  the 
ground  that  the  plaintiff  did  not  prove  by  a  pre- 
pooderanee  of  endence  that  he  waa  a  iMusenger. 

In  re  GIFUNI.  (Supreme  Court  Appellate 
Division,  First  Department  October  90,  1908.) 
In  the  matter  of  Joseph  Glfuni.  No  opinion. 
Reference  ordered.   Settle  order  on  aotice. 

GILCHRIST.  Appellant  v.  O'NEIL  et  al- 
Respondents-  (Supreme  Court  Appellate  Divi- 
sion.  First  Department  November  6,  190S.) 
Action  by  William  K.  Gilchrist  against  Simoo 
J.  O'Neil  and  others.  A.  Gllhooly,  for  appel- 
lant H.  S.  Marshall,  for  respMidenta.  No 
opinion.  Judgment  affirmed,  with  coata.  Order 
filed. 

GILMORB,  Respondent  v.  WAGNKB.  Ap- 
pellant (Supreme  Court,  Appellate  DiTiaion. 
Second  Department  October  9,  1908.)  Action 
by  Alexander  GUmore,  Jr..  against  Cecelia  Wag- 
ner. No  opinion.  Judgment  and  ordu  imaiu- 
monsly  affirmed,  with  costa. 

In  re  GILROY,  Com'r  of  Public  Works.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment October  22,  1908.)  In  the  matter  of 
the  Petition  of  Thomas  F.  Gllroy,  commissioner 
of  public  works  of  the  city  of  New  Tork.  etc. 
EiKUth  supplemental  |mx»eding.  Pared  No. 
184.  No  opmion.  Order  (112  N.  T.  Sapp.  Ill) 
affirmed,  with  (10  costs  and  disbursements. 

GOODMAN  et  al..  Appellants,  v.  DTAR,  Re- 
spondent. (Supreme  Court.  Appellate  Division. 
First  Department.  November  6,  1908.)  Action 
^  Edmund  L.  Goodman  and  another  aeaiost 
Harrison  G.  Dyar.  C.  L.  Crftig,  for  appellants, 
J.  S.  Montgomery,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  ooatt.  Or- 
der filed.   

GORDON  et  al.  v.  LYNCH.  (Supreme 
Court  Appellate  Division,  First  Department. 
October  16,  1908.)  Action  by  Morris  J.  Got^ 
don  and  another  against  Fannie  G.  Lynch.  No 
opinion.  Motion  denied,  with  $10  costa.  Or> 
der  filed.   

OORINO.  Bespondent,  t.  UTIGA  OAS  A 
BLBGTBIO  Ca«  AivdUnt   (Saiwema  Omat, 
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Appellate  DiTlsioD,  Fourth  Department  Octo- 
ber 7,  1908.)  Action  by  Albert  Gorinj  against 
the  Utica  Gas  &  Electric  Company.  No  opin- 
ion.   Judgment  and  order  affirmed,  with  costs. 

GRABF,  Apoeliant  t.  BROOKLYN 
HEIGHTS  R.  CO.,  Respondent  (Bapreme 
Court,  Appellate  Division,  Second  Depart- 
ment. October  22,  1008.)  Action  by  Bernard 
Oraef  against  the  Brooklyn  Heights  Railroad 
Company.    No  opinion.    Motion  granted. 


GREAT  NORTHERN  MOULDING  CO., 
Respondent  v.  BONBWUR,  Appellant  (Ac- 
tion No.  2.)  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department  October  9,  1908.) 
Action  by  the  Great  Northern  Moulding  Com- 
pany against  Solomon  Bonewur.  No  opinion. 
Apmal  dismissed,  with  costs.  See,  also,  112  N. 
Y.  Bnpp.  466L 

GREENBSRO,  Respondent  T.  GOLD- 
STEIN, Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  October  9, 1908.) 
Action  by  Alex.  B.  Greenberg  against  Barnett 
Goldstein.  Ko  opinion.  Motion  denied,  with 
910  costs. 

GREENE,  Respondent  r.  MERCANTILE 
TRUST  CO.  et  al.,  Appellants.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
November  11,  1908.)  Action  by  Francis  V. 
Greene  against  the  Mercantile  Trust  Company 
and  others.  No  opinion.  Interlocutory  judfr- 
ment  (111  N.  T.  ^upp.  802)  affirmed,  with  costs, 
with  leave  to  the  defendants  to  plead  over 
upon  payment  o£  the  costs  of  the  demurrer  and 
of  this  appeal. 

GUTERMAN  v.  CORRIGAN.  (Supreme 
CTourt,  Appellate  Division.  First  Department 
October  30,  1908.)  Action  by  Philip  Guterman 
against  John  F.  Corrigan.  No  opinion.  Mo- 
tion granted,  with  $10  costs.   Order  filed. 

HANAN,  Appellant  v.  LONG,  Respondent 
at  at.  (Supreme  Court  Appellate  Division,  Sec- 
ond Department  October  9,  1008.)  Action  by 
Blossie  A  Hanan,  individually  and  as  surviving 
executrix  of  Marcus  Hanan,  deceased,  and  as 
executrix,  etc.,  of  Jennie  Hanan,  deceased, 
against  Bidianl  W.  Long  and  another.  No 
opinion.    Judgment  affirmed,  with  costs. 

HANAN  V.  LONG  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Octo- 
ber 9,  1908.)  Action  by  Bloesie  A  Hanan,  in- 
dividually and  as  executrix,  etc.,  afmiost  Rich- 
ard W.  Long  and  others.  No  opinion.  Intet^ 
loentoiy  judgment  affirmed,  with  costs. 


HANLBY,  Respondent  v.  UTICA  &  M.  VAL- 
LEY RT.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Fourth  Department  Octo- 
ber?, 1908.)  Action  by  Thomas  Hanlev  ai^ainst 
the  Utica  &  Mohawk  valley  Railway  Company. 
No  opinion.  Judgment  and  order  affirmed,  wiui 
coMta. 


HARDING  et  al.,  Respondents,  v.  CHURCH- 
MAN, AppeUant    (Supreme  Court  Appellate 


Division,  First  D9&rtment  October  16,1908.) 
Action  by  Edward  Harding  and  another 
against  Kathertne  N.  Churchman.  A.  fi.  Ham- 
lin, for  appellant  D.  Campbell,  for  reapond- 
ents.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 

HART  T.  A.  U  CLARKE  &  CO.  (Supreme 
Court  Appellate  Division,  First  Department 
October  16,  1908.)  AcUon  by  Henry  Hart 
against  A.  L.  Clarke  &  Company.  No  opin- 
ion. Motion  granted.  Settle  order  on  notice. 
See,  also,  lU  N.  Y.  Supp.  886. 

HARTMETZ,  Respondent  BUFFALO 
EXPANDED  METAli  CO.,  Appellant  (Su- 
preme Court  Appellate  Division.  Fourth  De- 
partment November  11, 190&)  Action  by  Fred 
Hartmets  anUnst  the  Buffalo  Expanded  Metal 
Company,  ilo  opinion.  Order  affirmed,  with 
costs. 

HARTZBIJJ.  Respondent,  t.  NEW  YORK 
EVENING  JOURNAL  PUB.  CO.,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment Octob«  1906J  Action  by  Mary 
Hartsell  against  the  New  York  Evening  Joui^ 
nal  Pnblianlng  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  with  leave  to  defendant  to  withdraw 
demurrer  and  to  answer  on  payment  of  costs. 
Order  filed. 

SCOTT,  3^,  dissents. 

HARTZELL,  Respondent  t.  STAR  CO., 
Appellant.  (Supreme  Court  Appellate  Divi- 
sion. First  Department  October  23,  1908.) 
Action  by  Mary  Hartzell  against  the  Star 
Company.  E.  A.  Freshman,  for  appellant.  H. 
G.  Buniatine,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  with  leave  to  defendant  to  withdraw  de- 
murrer and  to  answer  on  payment  of  costs. 
Order  filed. 

SCOTT,  J.,  dissents. 

HASSAN,  Respondent  v.  WILSHIRE,  Ap- 
pellant (Supreme  Court.  Appellate  Division, 
Second  Department  October  22,  1006.)  Ac- 
tion by  All  A.  Hassan  against  Gaylord  Wil- 
shire.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbnrsemmitB. 

HATHORN  et  al.  v.  NATURAL  CARBON- 
IC GAS  CO.  (Supreme  Court  Appellate  Divi- 
sion, Third  Department.  September  15,  1908.) 
Action  by  Emily  H.  Hathorn  and  another 
Sfiftinst  uie  Natural  Carbonic  Gas  Company. 
With  this  case  lias  been  consolidated  In  this 
court  cases  bearing  titles  as  follows:  People  of 
the  State  of  New  Yorlt  v.  Natural  Carbonic  Gas 
Company.  Same  v.  New  York  Carbonic  Acid 
Gas  Company.  Same  v.  Gejrsers  Natural  Gas 
Company  of  Saratoga  Springs,  New  Yoik. 
Same  v.  Lincoln  Spring  Company.  Same  t. 
Harry  M.  Levengstou. 

PER  CURIAM.  Arguments  set  down  for 
September  17th,  at  3  p.  m.  Meantime  stay  of 
the  enforcement  of  the  injunction  order  vacat- 
ed, wiUi  leave  to  the  defendants  upon  the  argu- 
ment to  apply  for  a  farther  stay  of  tba  in- 
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jUQCtioD  order  nntU  the  hearing'  and  deteiv 
mioation  of  the  aivcftl*  The  stay  of  the  en- 
forcement of  the  injunction  ordera  is  vacated 
from  8  o'clock  p.  m.  on  the  15th  da;  of  Sep- 
tember, upon  condition  that  the  defendants  are 
permitted  to  post  and  keep  npon  the  premises 
of  the  Hathom  Spring  not  to  exceed  two  men 
at  a  time,  as  they  may  designate,  during  all 
the  time  until  the  argument  of  the  appeal  and 
the  further  order  of  the  court  Such  men  to 
hare  the  right  to  take  measurements  before 
the  hour  of  8  o'clock  arrives.  If  such  condi- 
tion is  not  complied  with,  the  defendants  may 
applT  orally  jpon  the  papers  already  presented 
to  the  court  for  a  rerivor  of  the  stay  of  the 
injunction  order,  with  the  like  privilege  to  the 
plaintiffs  with  reference  to  defendants*  prop- 
erty.   See  112  N.  Y.  Supp.  374. 

HATHORN  et  al.  t.  NATUEAI.  CARBON- 
IC GAS  CO.  (Supreme  Coort,  Appelate  Di- 
vision, Third  Department.  September  25, 
11508  )  Action  by  Emily  H.  Hathorn  and  an- 
other against  the  Natural  Carbonic  Gas  Com- 
pany. 

PER  CTTRIAH.  Motion  for  leave  to  appeal 
to  Court  of  Appeals  granted,  and  questions 
certified  as  follows:  "First.  Does  the  com- 
plaint state  a  cause  of  action  other  than  under 
the  statute  hen-einafter  mentioned?  Second. 
Does  the  complaint  state  a  cause  ot  action 
under  Laws  1908,  p.  1221,  c.  429?  Third. 
Is  chapter  429,  p.  1221,  of  the  Laws  of  lUl)S, 
a  constitutional  enactment?  Fourth.  Did  the 
Supreme  Court  have  power  to  grant  the  pre- 
liminary injunction?"  See.  also,  112  N.  T. 
Supp.  874. 

HAYES  et  al.,  Appellants,  v.  A.  BUSH- 
NBLL  &  CO.,  Respondent  (Supreme  Court 
Appellate  Division,  Fourth  Department.  Oc- 
tober 17,  1008.)  Action  by  Norman  B.  Hayes 
and  another  against  A.  Bushnell  &  Company. 
No  opinion.   Judgment  affirmed,  with  costs. 

HEILPBRIN,  Respondent,  t.  LEVY  et  a?., 
Appellants.  (Supreme  Court,  Appellate-  Divi- 
sion, First  Department  November  6,  1908) 
Action  by  Solomon  Heilperin  against  Samuel 
Levy  and  others.  S.  Levy*  for  appellants. 
J.  A.  Seidman,  for  respondent. 

PER  CURIAM.  Appeal  dismissed,  with  SIO 
costs  and  disbursements,  on  the  ground  that 
the  order  appealed  from  gives  leave  to  renew, 
and  the  appellant  has  not  exhausted  the  reme- 
dies thus  given  him.   Order  filed. 


In  re  HELLINGER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  November 
i\  1908.)  In  the  matter  of  Samuel  Hellinger. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements.    Order  filed. 


HERRLICH  v.  HYMAN  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  30,  1908.)  Action  by  Philip  Herrlich 
against  Samuel  Hyman  and  another.  No  opin- 
ion.   Motion  dented.    Order  filed. 

HIGOIN  MFG.  CO.  v.  FLEISHMAN  et  al. 
(Soprani*  Oeort*  Appell&tt  DlTldon,  Second 


Departmait  October  9,  1906.)  Action  br  the 
Uiggin  Manufacturing  Gnnpany  oninst  Wall- 
er L.  Fleishman  and  another.    No  opinioB. 

Motion  denied. 

HOLMES,  Appellant  COHEN,  Respond- 
ent. (Supreme  Court  Appellate  Division,  Sec- 
ond Department  October  9,  1908.)  Action 
by  Robert  Holmes,  Jr.,  against  Pan]  Cohen, 
as  treasurer,  etc  No  opinion.  Jndfment  ot 
the  Municipal  Court  affirmed  by  default,  with 
costs. 

HOTALING,  Respondent,  t.  SYRACUSE 
&  S.  R.  CO.,  Appellant  (Supreme  Court.  Ap- 
pellate Division,  Fourth  Department.  Octob^ 
17,  1908.)  Action  by  Alice  Hotaling  against 
the  Syracuse  &  Snbnrban  Railroad  0»npsny. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event,  unless  the  plaintiff, 
within  20  days,  stipulates  to  reduce  the  verdict 
to  the  sum  of  $1,000  as  of  the  date  of  the 
rendition  thereof,  in  which  event  the  judgment 
is  modified  accordingly,  and,  as  so  modified,  is. 
together  with  the  order,  affirmed,  without  costs 
of  this  api>eal  to  either  party.. 

HOWELL,  Respondent  HOWELI^  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department  November  0,  1908.)  A<^ 
tioa  by  Hedwig  Howsll  against  Henry  F. 
Howell.  L.  Laski,  for  appellant  C.  E.  Trav- 
is, for  reroondent  No  opinion.  Order  afflrm- 
od,  with  $10  coBti  and  oisbursementa.  Order 
filed. 


HOYE,  Appellant,  t.  OAKLEY  et  aU  Re- 
spondents. (Supreme  Court.  Appellate  Divi- 
sion, Second  Department  Octobw  9,  190S.1 
Action  by  Rose  C.  Hoye  against  John  T.  Oak- 
ley, individually  and  as  commission^',  etc,  and 
another.  No  opinion.  Judgment  aiBnned, 
with  costs. 

HUBBARD,  Respondent  t.  MINBTTO 
SHADE  CLOTH  CO.,  Appellant  (Sopreme 
Court,  Appellate  Division,  Fourth  Departmmt 
October  7,  1908.)  Action  by  Milan  Hubbard 
against  the  Mijietto  Shade  Cloth  Company. 
No  opinion.  Judgment  and  order  affirmed, 
with  costs. 

In  re  HUGHES.  (Supreme  Court,  Appel- 
late Division,  First  Department  November 
1908.)  In  the  matter  of  Hackett  Hughes,  de- 
ceased. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements,  to  be  paid  br  execn> 
tor  personally.   Order  filed. 

HUGHES,  Respondent  t.  PIERCE  et  sL, 
Appellants.  (Supreme  Conrt  Appellate  Divi- 
sion^ First  Department.  November  6,  1903.) 
Action  by  Charles  Hughes  against  John  Pierce 
and  another.  F.  V.  Johnson,  for  appdiants. 
M.,L.  Malevinsky,  for  respondent  No  opinion. 
Judgment  and  orders  affirmed,  with  costs.  Oi^ 
der  filed. 

HULTS,  AppellantI  t.'VaN  DEVENTER. 
Re^ondent  (Supreme  Coort,  Appellate  Diri- 
sion.  Second  Department   October  9.  190&) 
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Action  hj  Batherford  B.  Halt*  anlnst  Har- 
riet B.  Van  DeTenter.  No  opfiuon.  Order 
alDrmed  <m  argoment,  witti  f  10  costs  and  dis- 
banemcoita. 

HUNDT,  AppfeUant,  t.  GRAY  LITHO- 
GRAPH CO^  Respondent  (Supreme  Ooart, 
Appellate  DiTisIon,  Second  Department.  Oc- 
tober 16,  1908.)  Action  by  George  Hondt 
mcaioat  the  Gray  Lithograph  Company.  No 
opinitm.  Jndnnent  of  th«  Municipal  Clonrt 
affirmed  by  daaalt,  with  costs. 

HUPFBL.  Appellant,  T.  BOSTON  ISS.  CO., 
ReqMndent.  (Saprone  Court,  Appellate  Divi- 
sion, First  Department.  November  6,  1908.) 
Action  by  Adolph  G.  Hapfel  against  the 
Boston  Insurance  Company.  A.  Benedict,  for 
appellant.  D.  W.  Ricliards,  for  respondent. 
Ko  opinion.  Judgment  affirmed,  wiu  costs. 
Order  filed.  See,  also,  66  Misc.  Rep.  125.  104 
N.  T.  Supp.  669.  _J  

HTDB  et  al..  Respondents,  t.  BLWOOD, 
Appellant  (Supreme  Court,  Appellate  Divi- 
don,  Fourth  Department.  October  14,  1908.) 
Action  by  Carrie  F.  Hyde  and  another,  as  ex- 
ccntrices,  against  Bllsworth  E.  Elwood.  No 
opinion.  Judgmmt  and  order  affirmed,  with 
costs. 

HTHAN,  Respondent,  v.  THAIN.  Appellant, 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  16,  1908.)  Action 
by  David  H.  Hyman.  as  receiver,  aeainst  Al- 
exander Thain,  impleaded  with  others.  A. 
Tliain,  for  appellant  E.  D.  Bryde,  for  re- 
spondent No  opinion.  Order  afllrmed,  with 
110  costs  and  disbursements.   Order  filed. 


IMBRIE  V.  SCHLICHT  COMBUSTION 
CO.  (Supreme  Court  Appellate  Division,  First 
Department.  October  30,  1908.)  Action  by 
Andrew  C.  Imbrie  against  the  Schlicbt  Com- 
bustion Company.  No  opinion.  Motion  de- 
nied on  terms  stated  in  order.   Order  filed. 

INDUSTRIAL  &  GENERAL  TRUST  t. 
PACIFIC  GAS  ft  ELECTRIC  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  1^  1908.)  Action  by  the  Industrial 
&  General  Trust  against  the  Pacific  Gas  & 
Electric  Company.  No  opinion.  Motion  de- 
nied, with  $10  costs.    Order  filed. 


IRWIN,  Respondent  v.  HODGE  et  al.,  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
Fourth  Department.  September  23,  1908.) 
Action  by  Iroquois  Irwin  against  Herman  T. 
Hodge  and  others.  No  opinion.  Motion  to 
dismiss  appeal  granted,  with  $10  costs. 


ISLET,  Appellant  GILBERT  et  aJ..  Re- 
spondents. (Supreme  Court  Appellate  Divi- 
sion, Second  Department  October  9,  1908.) 
Action  by  John  Isley  against  Maurice  Gilbert 
and  another.  No  opinion.  Motion  denied,  on 
ccndition  that  the  defendants  perfect  their  ap- 
peal and  place  the  cause  on  the  calendar  with- 
in 10  days;  otherwise  motion  granted,  with 
$10  cost!. 


In  re  JESSUP.  (Snpreme  Court  Appellate 
DiviaioD,  First  Department  October  16,  19US.) 
In  the  matter  of  Henry  W.  Jessup.  No  (q>inioa. 
Order  afflnned,  with  flO  costs  ud  disburse- 
ments.   Order  filed. 


JOHN  LACKNER  CO.,  Respondent  v.  SIMP- 
SON CRAWFORD  CO,,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  1^  1908.)  Action  by  the  John  Lackner 
Company  against  the  Simpson  Crawford  Com- 
ly.  No  opinion.  Judgment  of  the  Municipal 
affirmed,  with  costs. 


JONES  T.  CITY  OF  NETW  YORK.  (Supreme 
Oourt,  Appellate  Division.  First  Departihpnt. 
October  SO,  }908.)  Action  by  Clara  Jon^s 
against  the  aty  ot  New  York.  No  opinion. 
Motion  granted,  with  $10  costs.    Order  filed. 

JONES,  Respondent,  v.  JONES.  Appellant. 
(Sapremc  Court,  Appellate  Division,  First  De- 

Sartment.  November  6,  1908.)  Action  by  Paul 
ones  against  Annette  Jones.  J.  Fromme,  for 
appellant  C.  O.  Maas,  for  respondent.  No 
opinion.   Judgment  affirmed.   Order  filed. 

JORDAN,  Respondent,  v.  ERIE  R.  CO.,  Ap- 
pellant (Supreme  Gonrt  Appellate  Division, 
Fourth  Department.  September  30,  1908.)  Ac- 
tion by  Charles  H.  Jordan,  as  administator, 
etc.,  against  the  Elrie  Railroad  Company.  No 
opinion.  Motion  to  amend  decision  denied  with- 
out costs. 

JOSEPH  LADRBR  BREWIING  CO.  v.  EH- 
RESMAN.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  October  2,  1908.)  Ac- 
tion by  the  Joseph  Laurer  Brewing  Company 
against  Daniel  W.  Ehresman.  No  opinion.  Mo- 
tion denied. 

KAUFMAN.  Respondent  v.  SMITH  et  a).. 
Appellants,  ^upreme  Court,  Appellate  Divi- 
sion, Second  Department  October  16,  1908.) 
Action  by  Israel  Kaufman  against  Julius  Smith 
and  Hyman  Director,  copartners,  etc.  No 
opinion.    Motion  denied,  with  $10  costs. 

KE3XY,  Respondent  v.  KING  et  al..  Appel- 
lants, (Supreme  Court  Appellate  Division. 
Fourth  Department  September  28,  1908.)  Ac- 
tion by  John  M.  Kelly  against  Fred  B.  King 
and  another.  No  opinion.  Motion  for  reargu- 
ment  denied,  with  $10  coats.  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied. 

KENNEY,  Respondent,  v.  SOUTH  SHORE 
NATURAL  GAS  &  FUEL  CO.,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  October  14,  190S.)  Action  by 
Johanna  Kenney  against  the  South  Shore  Na- 
tural Gas  &  Fuel  Company. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.  See,  also,  126  App. 
Div.  236,  110  N.  Y.  Supp.  503. 

WILLIAMS  and  R0B80N.  JJ.,  dissent. 

KIESOW,  Respondent,  v.  NEW  YORK 
CITY  RY.  CO.  et  al..  Appellants.  (Supreme 
Court  Appellate  Division.    First  Department 
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October  23,  1908.)  Action  hj  Annie  F.  EieBOVT. 
as  administratrix,  against  the  New  Tork  City 
Railway  C<Hnpany  and  another.  O.  F.  Brown 
and  J.  J.  Manoney,  for  appellaots.  F.  Moss, 
for  resiKHident 

PER  CURIAM.   Jadgtnent  and  order  affirm- 
ed, with  costs.    Settle  order  on  notice. 

,  INORAHAM,  J.»  disBentt  at  to  New  York 
Mail  Company. 


KILBT  V.  BROCKWAY  et  al.  (Sapreme 
Court,  Appellate  Division,  Third  Department. 
October.  2,  1908.)  Action  by  John  J.  KJiey 
against  Edith  Brockway,  as  executrix,  etc.,  and 
others.    No  opinion.    Motion  denied. 


KINLOCH  PAINT  CO.,  Respondent,  v. 
HADDBN,  Appellant    (Supreme  Court,  Ap- 

Eellate  Division,  Fourth  Department.  Novem- 
er  11,  1908.)  AcUon  by  the  Einioch  Paint 
Oompany  axainBt  Sam  Hadden.  No  opinion. 
Judgment  affirmed,  with  costs.  New  trial  to 
be  had  In  City  Court  of  the  city  of  Fnlton 
on  Tuesday,  November  24,  1908,  at  10  o'clock 
in  the  forenoon. 


KINSET,  Respondent,  MEANBT  et  al.. 
Appellants.  (Supreme  Coort,  Appellate  Divi- 
sion, Fourth  Department.  October  14,  1908^ 
Action  by  Russell  L.  Kinsey  against  John  F. 
Meaney  and  others.  No  opicuon.  Judgment  af- 
armed,  with  costs.  Bee,  afso,  88  App.  Div.  420, 
90  N.  T.  Bnpp.  827. 

KIRK,  Appellant,  v,  CRAMPTON  et  al.. 
Respondents,  ^upreme  Court,  Appellate  Di- 
vision, Fourth  Department  October  7,  1908.) 
Action  by  William  B.  Elrk  a^ilnst  Anna  S. 
Crampton  and  others. 

PER  CURIAM.  Judgment  modified,  so  as  to 
provide  that  the  plaintiff  also,  and  bia  heirs 
and  assigns  forever,  have  an  easement  and  a 
full  and  free  right  of  way  over  the  one-half 
of  the  premises  held  to  bel4»ig  to  the  defendant 
Nearin^  and,  as  so  modified,  affirmed,  withoat 
costs  of  this  appeal  to  either  party. 

KISSAM,  Appellant,  v.  UNITED  STATES 
PRINTING  CO.  OF  OHIO  et  al..  Respond- 
ents. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  October  9,  1908.)  Action  by 
William  Kissam  against  the  United  States 
'Printing  Company  of  Ohio  and  othm.  No 
opinion.   Judgment  affirmed,  with  costs. 

KNICKERBOCKER  INV.  CO.  v.  VOOR- 
HEES  et  al.  (Supreme  Court,  Appellate  Di- 
vision. First  Departntent.  October  16,  1808.) 
Action  by  the  Knickerbocker  Investment  Com- 
paay  against  Foster  M.  Voorhees  and  others. 
No  opinion.  Motion  denied,  with  SIO  costs. 
Order  filed.  See,  also,  100  App.  Dir.  414,  91 
N.  Y.  1^  816;  121  App.  mw.  600;  106  N.  Y. 

In  re  KNOLLIN.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  October 
7,  1008.)  In  the  matter  of  the  application  of 
George  B.  KnolUn,  for  a  writ  of  man^unos. 


PER  CURIAM.  Order  affirmed,  with  costs, 
on  the^^Ini<Hi  of  An^ewa,  J.,  fa  112  N.  Y. 

SPRING  and  KRUSB,  JJ.,  dlvent. 

KONIG,  Reapondeut,  v.  HECLA  IKON 
WORKS,  Appellant.  (Supreme  Court  Appel- 
late Division,  Second  Department  October  16, 
1908.)  Action  by  Pauline  Konig,  as  adminis- 
tratrix, etc,  of  Cleorge  Konig,  deceased,  against 
the  Hecia  Iron  Worlu.  No  opinion.  Judgment 
and  order  reversed,  and  new  trial  granted,  coats 
to  abide  the  event,  on  the  ground  that  the  de- 
lirium tremens  of  which  the  plaintiff's  intestate 
died  was  caused  bv  an  excessive  use  of  alcoholic 
liquor,  and  not  by  the  Injury  which  he  re- 
ceived. 

LAKE,  Appellant,  v.  MONROE  COUNTY. 
Respondent.  (Supreme  Conrt,  Am^ellate  Divi* 
sion.  Fourth  Department  October  17,  190S.) 
Action  by  Thomaa  H.  Li^  against  the  conntr 
of  Monroe.  No  opIniiHi.  Jndgmoit  afltnnea, 
with  costs. 

In  re  LAKE  SHORE  &  M.  8.  BY.  CO.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment October  14,  1908.)  In  the  mattO' 
of  the  application  of  the  Lake  Shore  A  ICdiina 
Southern  Railway  Company  for  the  appouU- 
ment  of  commissfoners,  etc. 

PER  CURIAM.  Order  (S3  Misc;  Rep.  340; 
103  N.  Y.  Supp.  284)  reversed,  report  ot  oom- 
missionera  set  aside,  and  matter  remitted  to 
the  Special  Term  for  the  appointment  of  new 
commiBsionera,  without  coets  of  this  appeal 
to  either  party.  Held  that,  in  view  of  tbt 
affidavit  made  by  Commissioner  Dye,  be  was  an 
improper  person  to  have  acted  as  comminioner. 


(Supreme  Court,  Ap- 
October  16. 


LANTRY  T.  MEDB. 
pellate  Division,  First  Department 
1908.)  Action  by  Francis  J.  Lantry  against 
Albert  Mede.  No  opinion.  Motion  graoted. 
question  certified.  Order  filed.  Bee.  aboL  111 
N.  Y.  Snpp.  833.   

LARKINj  Respondent  v.  SHELDON,  Ap- 
pellant. (Supreme  Court  Appellate  DivisioD. 
Fourth  Department  September  30,  1808.)  Ac- 
tion by  John  D.  Laridn  agaioat  B.  H.  Sheldon. 
No  opinion.  Order  (D8  Mlac.  Rep.  406,  108 
N.  Y.  Supp.  1106)  affirmed,  with  910  coBts  and 
disbursements. 

In  re  LARNEY.  (Supreme  Conrt  Appellate 
Division,  First  Department  October  16.  1906.) 
In  the  matter  of  Anna  C  Lamey.  No  opinion. 
Motion  denied,  on  terms  stated  in  order.  Order 
filed. 

In  ce  LABNBY.  (Snpreme  Coort,  Appellate 
Division,  FIxet  Department  Nomnber  6, 1908.) 
In  the  matter  of  Anna  O.  tamey.  No  opinton. 
Order  modified,  so  as  to  charge  appellant  with 
only  one-half  of  the  costs  of  the  reference,  and. 
as  modified,  affirmed,  without  coata.  Settle 
order  on  notice. 

LA  RUB,  Appellant        WHEELER.  Be- 

Siondent  (Snpreme  Court  Appellate  DiviaSon. 
econd  Departinent    October  16k  1806D  Ac- 
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tloD  by  CbBtlM  La  Rae  against  Frederick  J. 
-'Wheeler.  No  opiuioo.  Judgment  of  the  Mn- 
nicipal  Ck)iirt  affirmed  hj  default,  with  costi. 

LATIMER,  Beapondent,  v.  DELAWARE,  L 
&  W.  R  Co.,  AppellaDt.  (Sapreme  Gourt.  Ap- 
pellate Divislou,  Fourth  Department  October 
7,  1908.)  Action  bj  Alma  Latimer,  as  admin- 
istratrix, etc.,  against  the  Delaware,  Lackawan- 
na &  Western  Railroad  Company.  No  opinion. 
Judgment  and  order  affirmed,  with  coata. 

LEYTt  Respoodeot,  r.  TOTODA  et  el..  Ap- 
pellants. (Supreme  Court,  Appellate  Divlidon, 
Fir^t  Department  November  h,  1908.)  Action 
hj  Herman  H.  Levy  against  Henry  Toyoda  and 
others.  No  opinion.  N.  R  Liodheim,  for  ap- 
pellants. C.  Meyer,  for  respondent  No  opinioa 
Order  affirmed,  with  $10  coats  and  disbarse- 
ments.   Order  filed. 

LBWIN,  Respondent  t,  MHYBBOWITZ, 
Appellant.  (Supreme  Court  Appellate  DlTisiou, 
Fourth  Department  Octi^r  1^  1908.>  Ac- 
tion bf  Harry  Lewin  against  Micnael  Meyero- 
wits. 

PER  OURXAM.  Interlocutory  judgment  re- 
Tersed,  with  coats,  and  demurrer  sastauied,  with 
fK>HtB,  with  leave  to  plaintiff  to  plead  over  upon 
pa;yment  of  the  costs  of  the  demurrer  ana  of 
this  appeal.  Held,  that  the  letter  which  con- 
stitutes the  alleged  libel  is  not  libelous  per  se. 

LINDBNBORN  t.  VOGEL.  (Supreme 
Court  Appellate  DiTlsion,  C^rst  Department 
October  3u.  IOCS.)  Action  by  Solomon  Linden- 
bom  against  Ljllian  B.  Togel.  No  opinion.  Ap- 
plication granted.  Order  signed.  See,  alao,  110 
N.  y.  Sopp.  970.   

LIPSCOMBE  T.  LANE.  (Supreme  Court 
Appellate  Division,  First  Department  October 
1^  1003.)  Action  by  Charles  E.  Lipscombe 
against  Derick  Lane.  With  this  case  has  been 
consolidated  in  this  court  cases  bearing  titles 
as  f<^owB:  BlizatteOi  McDennott  t.  Andreas 
S.  Floyd  and  others.  Conrad  J.  Kellar  t. 
Charles  P.  Faber.  In  re  Benjamin  Sanders. 
Annie  Stanton,  as  administratnx,  t.  the  New 
York  Edison  Oompany.  No  (winiona.  Mo- 
tions granted,  vith  $10  costs  m  each  case. 
Orders  filed. 

liOESOHAUEB,  Respondent,  T.  NEW 
TORK  CENT.  &  H.  R.  R.  CO»  Appellant  et 
al.  (Snpreme  Court,  Appellate  Division,  Fourth 
Department.  October  14^  1908.)  Action  by 
Catharine  Loescbauer,  as  administratrix,  etc., 
againat  the  New  York  Central  ft  Hudson  River 
Railroad  Company,  imjdeaded  with  the  titf  of 
North  Tonawanda. 

PER  CtmiAM.  Judgmwt  and  ordered  re- 
versed, and  new  trial  ordered,  with  costs  to 
ai^llant  to  abide  erent 

McLENNAN,  P.  J.,  and  WILLIAMS,  J., 
TOte  for  reversal  on  the  ground  that  as  matter 
of  law  the  evidence  fails  to  estabiish  that  the 
appellant  was  guilty  of  negligence  which  was 
the  proximate  cause  of  the  accident,  and  also 
because  the  evidence  fails  to  Identify  the  de* 
ceased  as  the  person  who  fell  from  the  bridge. 


KRUSE  and  ROBSON,  JJ.,  vote  for  w 
versal  on  the  ground  that,  although  there  la  evi- 
dence upon  which  the  jury  might  have  found 
that  the  defendant  was  negligent  yet  iu  view 
of  the  charge  of  the  trial  court,  which  became 
the  law  of  the  case,  "that  there  ia  no  evidence 
in  the.case  that  sren  if  there  had  been  a  guard 
rail  there.  It  would  have  prevented  the  rider 
from  falling  into  the  river,"  the  finding  of  the 
jury  that  the  defendant  was  negligent  cannot  be 
snstalued. 

SPRING*  J.,  dissents,  and  TOtes  for  af- 
firmance. 

LOGAN,  Respondent,  v.  LOGAN,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 

Eirtment  November  6;  1906.)  Action  to 
lizabeth  Logan  against  Andrew  Logan.  6. 
H.  Taylor,  Jr.,  for  appellant.  C.  De  H.  Brower, 
for  respondent  No  opinion.  Judgment  affirm- 
ed, with  costa.  Order  filed.  See,  also,  125  App. 
Div.  724,  110  N.  Y.  Supp.  174. 

LOVE  et  al..  Appellants,  v.  GLOBE  HAT 
MFG.  CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  October 
9,  1908.)  Action  by  Samuel  Love  and  others 
against  the  Globe  Hat  Manufacturing  Company. 
No  opinion.  Motion  denied,  without  costa. 

LOWING,  Respondent  v.  HOW,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment November  11,  190&)  Action  by  Eliza 
S.  howimt,  as  devisee,  etc.,  against  IsalwUe 
Lowing  How,  aa  executrix,  etc.  No  (pinion. 
Jndgment  affirmed,  with  coats. 

LUONGO,  Appellant  t.  DAVIS  et  al.,  Be- 
spondenta.  (Supreme  Court.  Appellate  Division, 
First  Department  November  6,  1908.)  Action 
by  BafFael  Laongo  againat  Hyman  Davis  and 
others.  G.  H.  Taylor,  Jr.,  for  appellant  H. 
G.  Wiley,  for  respondents.  No  opmion.  Order 
affirmed,  with  flO  costa  and  disbursements. 
Order  filed. 


LUS'T  Respondent  DRACHMAN,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
oud  Department  October  16,  190&.)  Action  by 
Louis  against  Hyman  Dracnman.  No 

opinion.  Jndgment  and  order  affirmed,  with 
costs. 


LYONS  BEET  SUGAR  REFINING  CO., 
Appellant  ▼.  CALKINS,  Respondent.  (Su- 
preme Court  Appellate  Division,  Fourth  Depart- 
ment S^rtember  28^  190&)  Action  by  the 
Lyons  Beet  Sugar  Reflning  Company  against 
John  F.  Calkins.  No  opinl<»i.  Order  affirmed, 
with  $10  costs,  upcHi  appellant's  default 

McCABE.  Respondent  t.  AMERICAN  MA- 
HOGANY CO.,  .^pellant  (Supreme  Court 
Appellate  Division,  Second  Department.  Octo- 
ber 9,  100&)  Action  by  Heurr  J.  HcCabe 
against  the  American  Mahogany  Company.  No 
opinion.  Order  affirmed,  with  flO  costa  and  dia- 
tursements. 

McCLOSKEY,  Respondent  t.  DEONON 
CONTRACTING  CO.,  Appellant  (Snpreme 
Court  Appellate  Division,  Second  Department 
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October  16,  1908.)  Action  by  Josephiiie  Mc- 
Closkey,  an  infant,  by  James  F.  McCloskey,  her 


guardian  ad  litem,  against  the  Degnon  Con- 
tracting Company.  Mo  opinion.  Jadgment  and 
order  nnanimonaly  affirmed,  with  eoita. 

Mccormick,  Respondent.  T.  STBACUSK 
RAPID  TRANSIT  RY.  CO.,  Appellant.  Su- 
preme Conrt,  Appellate  Division,  Fourth  De- 
partment. October  17,  1906.)  Action  by  Jamea 
A.  McConnick  against  tbe  Syracuse  Rapid 
Transit  Railway  Company. 

PER  CURIAM.  Judgment  of  County  Court 
and  Municipal  Court  reversed,  with  costs.  Held 
that,  if  plaintiff  was  entitled  to  a  transfer  from 
the  Dudley  to  the  Blmwood  line,  defendant's 
offer  of  a  transfer  to  the  latter  line  at  South 
West  street  fally  met  Its  obligatloa;  it  ap- 
pearing that  tbe  passage  over  its  lines  thns 
offered  to  plaintiff  was  over  the  most  direct  and 
a  reasonably  convenient  route  to  his  destination. 

BFRINQ  and  KRUSB.  JJ.,  diuent. 

McCORMICK.  Respondent,  v.  SYRACUSE 
RAPID  TRANSIT  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
November  11,  1908.)  Action  by  James  A.  Mc- 
Cormick  againat  the  Syracuse  Raj>id  Transit 
Company.  No  opinion.  Motion  for  leave  to 
appeal  to  Conrt  of  Appeals  granted. 

McDONALD,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  9,  1908.)  Action  by  James  McDonald 
against  tbe  New  York  Central  &  Hudson  River 
Railroad  Company.  No  opinion.  Judgment 
and  order  ananimouBly  affirmed,  with  ooBts. 

McDOUGALL,  Respondent,  v.  CITY  OF 
BUFFALO  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Octo- 
ber 14.  1908.)  Action  by  James  S.  McDougall 
against  the  city  of  Bunlo  and  another.  No 
opinion.  Motion  for  reargument  denied,  with 
$10  costs.  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied. 

McGILL,  Respondent,  v.  BRADY  et  al.,  Ap- 
pellants. (Supreme  Court.  Appellate  Division, 
First  Department.  November  6,  1908.)  Action 
by  Nelson  A.  McQill  against  John  F.  Brady  and 
another.  J.  A.  Delehanty,  for  appellants.  C. 
■\V,  Sinnott.  for  respondent  No  opinion.  Judg- 
ment modified,  by  deducting  therefrom  $914,86, 
with  interest  from  the  date  of  the  commence- 
ment of  the  action,  and,  as  modified,  affirmed, 
withoQt  costs.    Settle  order  on  notice. 
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tion  by  Thomas  McGrath,  as  administrator,  etc, 
of  Margaret  McGrath,  deceased,  againat  Alva- 
ham  Remnek.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 


McGOWAN.  Respondent  v.  ERIE  R.  CO., 
Appellant.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  October  7,  1908.)  Ac- 
tion by  George  T.  McGowan,  an  infant,  etc., 
against  the  Erie  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

McLENNAN,  P.  J.,  dissents. 


MoGRATH,  Respondent,  v.  REMNEK,  Ap- 

Ssllant.  (Supreme  Court  Appellate  Division, 
econd  Devortmcait.   October  1^  1908.)  Ac- 


McKANE,  Appellant  v.  DADY  et  al..  Re* 
spondents.  (Supreme  Court  Appellate  Division* 
Second  Etepartment  October  ^  1908.)  Acti(m 
by  Theodore  McKane  against  Michael  J.  Dady 
and  others.  No  opinion.  Orders  affirmed,  with 
|10  costs  and  dishnrsements.  See,  also,  112 
N.  Y.  Supp.  66a   

MacMAHON,  Respondent  t.  MYERS  et  al.. 
Appellants.  (Supreme  Ooort,  Appellate  Divi- 
sion, First  Department.  October  16.  1906.) 
Action  by  Stephen  A.  HacMah<Mi  against  Sao] 
S.  Myers  and  others.  S.  S.  Myers,  for  appel- 
lants. A.  Thain,  for  respondent  No  opinioo. 
Order  affirmed,  with  (10  costs  and  disburse- 
ments. Order  filed.  See,  also,  112  N.  X. 
Supp.  lOaSL   

MAGAGNOS,  Appellant,  v.  P.  H.  OHMEIS 
&  CO.,  Respondents.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November  6^ 
1906.)  Action  bj  Everett  Magagnos  agAinst  P. 
H.  Ohmeis  &  Go.  J.  F.  Mdntyre,  for  appel- 
lant. F.  y.  Johnson,  for  respondents.  No  opin- 
ion. Judgment  and  order  affirmed,  wltlt  costs, 
Order  filed. 

MAHER  et  al.,  Respondents,  JONES,  Ap- 
pellant '  (Supreme  Court,  Appellate  Divisioa, 
Fourth  Department  September  30,  190S.)  Ac- 
tion la  John  Ij.  Maher  and  others  against  Rob- 
ert E.  Jooes.    No  opinion.  (Mer 


with  flO  costs  and  disbursements. 


affirmed. 


MAHER  et  al.,  Respondents,  v.  JONES.  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  November  11,  1908.)  Ac- 
tion by  John  L.  Maher  and  others  against  Rob- 
ert E.  Jones.  No  opinion.  Motion  for  rear- 
gument denied,  with  $10  costs.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied. 

MAHON,  Appellant  v.  BROOKLYN 
HEIGHTS  R.  CO..  Respondent.  (Supreme 
Court  Appellate  Divisi<Hi.  Second  Department 
October  16,  1908.)  Action  by  John  Uohon 
against  the  Brooklyn  He^hts  Railroad  Com- 
pany. No  opinion.  Order  unanimooslr  affirmed, 
with  costs. 


MAHONBY  V.  CITY  OF  NEW  YORK.  <So. 
preme  Court,  Appellate  Division,  First  Depart- 
ment October  SO,  1908.)  Action  by  John  Ma- 
honey  against  the  city  of  New  York.  No  opin- 
ion.  Motion  denied.   Order  filed. 

MAIMONE,  Respondent  v.  NBW  YORK 
LIFE  INS.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  First  Department  October 
16,  1908.)  Action  by  Anthony  Maimone  againfit 
the  New  York  Life  Insurance  Oompany.  C.  S. 
Patrasch,  for  appellant  H.  8.  Bird,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
$10  costs  and  tfsbursements.    Order  filed. 


MAISCH,  Respondent,  v.  CITY  OF  NBW 
YORK,  Appellant   (Supreme  Court,  Appc^lot* 
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Division,  Second  DepartmeDt  October  16, 
1908.)  Action  by  Rndolf  Malsch  against  the 
cit7  of  New  Yo».  No  opinion.  Motion  ior 
leave  to  appeal  to  the  Court  of  AmiealB  srant 
ed.    See,  abo.  Ill  N.  Y.  Snpp.  045. 

MANHARD,  Bflflpondent,  v.  PIERCE,  Ap- 
Mllant    (Snpreme  Court,  Appellate  Division, 

Fourth  Department.  October  14,  1908.)  Ac- 
tion by  Frank  Manhard  against  V.  Mott  Pierce. 

PER  CURIAM.  Jadgment  and  order  affirm- 
ed, with  costs. 

SPRING  and  WILLIAMS,  JX.  vote  for  m 
reduction  of  the  verdict  to  the  sam  of  $500. 


MANLET  V.  MILLIKEN  BROS.  (Supreme 
Court,  Appellate  Division,  First  Department 
Octozer  30,  1908.)  Action  by  Joseph  J.  Man- 
ley  against  MlUiken  Broa.  No  opmion.  Mo- 
tion granted,  with  $10  c«t&   Order  filed. 

In  re  MARTIN.  (Supreme  Court,  Appellate 
Division,  First  Department.  October  16,  1908.) 
In  the  matter  of  Mary  J.  Martin,  deceased. 
No  opinion.  Order  affirmed,  with  |10  coats  and 
disbursements.  Order  filed.  See,  also,  124 
App.  Div.  793.  109  N.  Y.  Supp.  217. 

MARTIN,  Respondent,  v.  NBDN,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment November  11, 1908.)  Action  by  Eliz- 
abeth J.  Martin  against  Henry  P.  Neun. 

PBR  CURIAM.  Jndgmut  and  order  af- 
flnned,  with  costs. 

BOBSON,  X,  dissents. 

MATTHEWS  et  al..  Respondents,  v.  WHIT- 
WORTH,  Appellant.  (Supreme  Coat,  Appel- 
late Division,  Second  Department  October  9, 
IDOS.)  Action  bv  James  Matthews  and  another 
•gainst  Lena  M.  Wbitworth.  No  opinioo. 
Judgment  of  the  Municipal  Court  affirmed,  with 
costs. 

MEETT,  Respondent,  v.  MEHT,  Appellant 
(Supreme  Court  Appellate  Division,  Second 
Department.  October  9,  1908.)  Action  by 
Louis  H.  Meht  against  Lena  Meht  No  opin- 
ion. Motion  denied,  on  condition  that  the  de- 
fendant  perfect  her  appeal  within  15  days  and 
place  the  caoss  on  the  calendar;  otherwise, 
motion  granted. 

MELSHA,  Respondent  v.  FELDMAN  et 
el.,  Appellants.  (Supreme  (>}urt.  Appellate 
Division,  Second  Department  October  16, 
1008.)  Action  by  Vincent  Melsha  against  Da- 
vid H.  Feldman  and  others.  No  opinion. 
Judgment  affirmed,  with  costs. 

MBLSHA,  Respondent  t.  FELDMAN,  Ap- 
pellant et  al.  (Supreme  Court  Appellate  Di- 
vision. Second  Department  October  16,  1908.) 
Action  by  Vincent  Melsha  against  Lizsle  Feld- 
man and  others.  No  opinion.  Judgment  af- 
firmed, with  costs. 

MENOIS,  Respondent  t.  LUNDT  et  al.. 
Appellants.    (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.    October  9,  1908.) 
Action  by  Morris  C.  Mengis  against  Frederick 
112N.Y.&-72 


Londy  and  another.  No  opinion.  Jodgmcnt 
affirmed,  with  costs. 


MERGBR,  AppellaDt,  v.  BATAVIA  HOME 
TELEPHONE  CO.,  Respondent  et  al.  (Sn- 
preme Court  Appellate  Divirion,  Fourth  De- 

Sartment.    October  7.  1906.)   Action  fay  John 
leroer  against  the  Batavla  Home  TeleiAone 
Company,  impleaded  with  others. 

PER  GURIABi.  Judgmoit  affirmed,  with 
costs. 

KRUSS  and  BOBSON,  JJ.,  dissent 

MBRTENS,  Respondent,  v.  MERTENS.  Ap- 
pellant et  al.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  October  23,  1908.) 
Action  by  Laura  B.  Mertens  individually,  etc, 
against  Frederick  W.  Mertens  impleaded  with 
others.  A.  I.  Elkus,  for  appellant  R.  Foster, 
for  respondent  No  opinion.  Judgment  affirm- 
ed, with  costs.    Order  filed. 

MESCALL,  Appellant  t.  LACKAWANNA 
STEEL  CO.,  Respondent  (Supreme  Court 
Appellate  Division.  Fourth  Department  No- 
vember 11,  1908.)  Action  by  Michael  Mescall, 
as  administrator,  etc.,  against  the  Lackawanna 
Steel  Company.  No  opinion.  Judgment  af- 
firmed, with  costs. 

In  re  MILES.  (Supreme  Court.  Appellate 
Division,  Fourth  Department  October  7. 
190&)  In  the  matter  of  the  application  of 
Albert  B.  Miles  for  a  writ  of  mandamus. 

PER  CURIAM.  Order  affirmed,  with  co8ts» 
on  the  opinion  of  Andrews,  J.,  delivered  In 
the  matter  of  the  application  of  George  Knol- 
lin  for  a  writ  of  mandamus,  decided  at  this 
term  of  court   112  N.  Y.  Snpp.  882. 

SPRING  and  KRUSm  JJ..  dissent 

MILLER,  Respondent,  v.  CITY  OF  BUF- 
FALO et  al..  Appellants.  (Supreme  Court 
Appellate  Division,  Fourth  Department.  Sep- 
tember 30,  1908.)  Action  by  Mary  Miller 
against  the  city  of  Buffalo  and  another. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  to  dls- 
misa  appeal  denied.  Held,  that  the  defendants 
did  not  waive  their  right  to  demand  a  new 
trial  upon  appeal  to  the  Supreme  Court  by 
their  motion  for  a  new  trial  made  In  the  Mu- 
nicipal Court  and  there  denied. 

ROBSON,  J.,  dlsamti. 

MILLER,  Respondent  v.  STAR  FIRB  INS. 
CO.  OF  LOUISVILLE,  KY.,  Appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. October  16,  1908.)  Action  by  Ed- 
ward Miller  against  the  Star  Fire  Insurance 
Ompany  of  Louisville,  Ky.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

MILLS  et  al.,  Appellants,  v.  UNITED 
STATES  PRINTING  CO.  OF  OHIO  et  al.. 
Respondents.  (Supreme  Court  Appellate  Di- 
vision, Second  Department.  October  9,  1908.) 
Action  by  William  F.  Mills  and  another 
against  the  United  States  Printing  Company 
of  Ohio  and  othtts.    No  opinion.  Judgment 
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affirmed,  wIUi  costa.  8m,  alio,  09  App.  Dir. 
605,  01  N.  Y.  Supp.  185. 


lo  re  MINNIB  BROS.  (Supreme  Court, 
Appellate  DiTision,  First  DepartmeDt  No- 
vember 6,  1908.)  Iq  the  matter  of  Minnie 
Brothers.  No  opinion.  Order  affirmed,  with 
$10  costs  and  diebureemeata.    Order  filed. 

MISCH,  Inc.,  BespoDdent.  MOSHEIM,  Ap> 
Dellant.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  6.  1908.)  Action 
by  Caesar  Misch,  Inc..  against  Julius  E.  Mo- 
sbein.  F.  Bien,  for  appellant  S.  De  Yoang, 
for  respondent.  No  opinion.  Order  affirmed, 
with  flO  costs  and  disbursements.  Order  filed. 
See,  also,  128  .^ip.  Div.  822,  107  N.  Y.  Supp. 
1002. 


HOLLBB  T.  CITY  OF  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. October  90,  1908.)  Action  bj  An- 
nie Moller  against  the  city  of  Nev  York.  No 
opinion.  Motttu  granted,  with  |10  costa.  Or- 
der filed. 

MOLLOY,  Anpelltnt,  T.  METROPOLITAN 
ST.  RY.  (X).,  Respondent  (Supreme  Court, 
Appellate  DiTlaion,  Second  Department.  Oc- 
tober 16,  1908.)  Action  b;  Margaret  Molloy, 
as  executrix,  etc.,  of  Daniel  Molloy,  deceased, 
against  the  Metropolitan  Street  Railway  Com- 
pany. No  opinion.  Motion  for  leave  to  ap- 
peal to  tlie  Goart  of  Appeals  denied.  See,  al- 
so. 110  N.  Y.  Supp.  078. 

MORGAN  et  aL.  Ropondenta,  t.  UNITED 
STATES  MORTGAGBTA  TRUST  CO.,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Fourth  Department  November  11,  1008.)  Ac- 
tion by  J.  Hewitt  Morgan  and  another  against 
the  United  States  Mortgage  &  Trust  Company. 
No  opinion.  Motion  to  amend  remittitur  de- 
nied. See,  also,  125  App.  Dir.  22.  100  N.  Y. 
Supp.  274.   

In  re  MORGAN  AVE.  IN  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
Second  Department.  October  9,  1908.)  In  the 
matter  of  the  application  of  the  city  of  New 
York  relative  to  acquiring  title  to  the  lands, 
tenements,  and  hereditaments  required  for  the 
purpose  of  opening  Morgan  aveDue,  from  Stags 
street  to  Meeker  avenue,  in  the  Eighteenth 
ward  of  the  borough  <tf  Brooklyn  in  the  dty 
of  New  York.  No  opinion.  Motion  denied, 
with  leave  to  the  respondent  to  present  and 
make  use  of  the  report  on  ttie  argument 

MORLEY,  Appellant  v.  CASTOR,  Respond- 
-pnt  (Supreme  Court,  Appellate  Division,  First 
Department  Novemlier  6,  1908.)  Action  by 
Kdwnrd  Morley  against  George  A.  Castor.  O. 
B.  Morgan,  for  appellant.  No  opinion.  Judg- 
jnent  affirmed.    Order  filed. 

MORRISON  et  aiTvT  SLATER  et  al.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. October  30,  1908.)  Action  by  Ja- 
cob Morrison  and  another  against  Isaac  Slater 
and  others.  No  opinion.  Motion  denied,  with 
110  costs.   Order  filed. 


BfYBUP,  Respondent.  T.  FRIBDUAN,  Ap- 
pellant (Supreme  Court,  Appellate  DivisioiL 
Second  Department  October  16.  190&)  Ac- 
tion by  Andrew  A.  My  rap,  as  treamirer,  etc 
against  Mary  Friedman.  No  (q>iiiioii.  Oi^; 
affirmed,  with  flO  costs  and  disbursemoits  «■ 
the  opinion  of  Mr.  Justice  Crane  at  Spedal 
Term.    68  Misc.  Rep.  323,  110  N.  T.  Snpp. 

iioe. 

NAPIER  v.  8PIELMAN.  (Supr«n«  Coarc, 
Appellate  Division,  First  DepartmenL  Oc-.-j- 
ber  16,  1908.)  Action  by  Thomas  S.  Napi«r 
against  Charles  Spielman,  No  opinion.  M'^ 
tion  denied,  with  910  costa.  Oritx  filed, 
also,  Ul  N.  Y.  Supp.  1000;  127  .Appl  Dir. 
667,  111  N.  Y.  Supp.  963. 


In  re  NEHER'S  ESTATE.  (Supreme  Coort 
Appellate  Division.  Third  Department.  Sept 
17,  1908.)  In  the  matter  of  the  e«tat«  at  PluUp 
H.  Neher,  deceased.  No  <9infon.  Ordw  affins- 
ed,  with  costs. 

NELSON,  RespoDdent  t.  HUTCHINSON, 
Appellant.  (Supreme  Court,  Appell&te  DivisioB. 
Fourth  Department  September  30,  1908.)  Ac- 
tion by  Ota  Nelam  against  Orville  Hntdiis- 
son. 

PER  CURIAM.  Judgment  and  order  reven- 
ed,  and  new  trial  ordered,  with  coat*  to  appr'- 
lant  to  abide  event,  unless  plaintiff  witUn  3' 
days  stipulates  to  reduce  the  verdict  to  the  sos: 
of  $87.60  as  of  the  date  of  the  rendition  then- 
of,  in  which  event  the  judgment  is  modified  v 
eordingly,  and.  aa  ao  modified.  1%  together  with 
the  order,  affirmed,  without  oosta. 

SPRING,  J.,  votes  for  reversal  on  the  cimiDd 
that  the  verdict  of  the  Jury  is  contratr  to  mjA 
against  the  weight  of  the  evidence. 

NERBER.  Respondent,  v.  NEBBER.  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Division. 
Fourth  Department  October  7,  190a.)  Actioc 
by  Charles  N.  Nerber  against  Lyman  AL  Nerber. 
impleaded  with  others.  No  opinion.  Interlocs- 
tory  judgment  affirmed,  with  costs,  with  lean 
to  the  appellant  to  plead  over  opon  payment  •! 
the  costs  of  the  demurrer  and  oi  thii  appeal. 

NEW  YORK  &  EASTERN  RBAI/TY  CO. 
V.  CLOVHNA  CO.  et  al.   (Supreme  Court.  A?- 

Jellate  Division,  Second  Deputment.  October 
6,  10080  Action  by  the  New  York  ft  Easten 
Realty  Company  against  the  Clofena  Compu^ 
and  others.  No  opinitm.  Order  affizmed.  wiu 
(10  costs  and  disbursements. 

In  re  NI<X)LINI.  (Supreme  Court,  AppeUtie 
Division,  First  Department  May,  190k.)  U 
the  matter  of  Maria  T.  NIcoUnL  No  opLnioc. 
Reference  ordered.  Memorandum  per  cazis=- 
Settle  order  on  notice. 


In  re  NICOLINI.  (Supreme  Coort,  Apper^te 
Division,  First  Department.  October  30,  l&i\ 
In  the  matter  of  Buria  T.  Nlcolini.  No  tviaioc. 
Motion  granted.   Order  filed. 

O'CONNOR  et  al.  v.  BAUER.  (Soprem* 
Court,  Appellate  Division,  Fourth  DeparoneoL 
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uly  24.  1908.)  Action  by  Minale  B.  O'Connor 
nd  others  against  George  J.  Bauer.  No  opio- 
>n.  Order  previously  entered  herein  amenaed, 
D  as  to  award  costs  and  disbursements  to 
Jaintiffs.  In  all  other  reapects  motion  is  de- 
led, withont  costs.   See  lU  N.  T.  Bapp.  860. 

O'CONNOE.  Respondent,  v.  MANLET  et  al., 
Lppeltants.  (Supreme  Court,  Appellate  Diri- 
ion.  Second  Department.  October  22,  1908.) 
Action  by  John  J.  O'Connor  against  Lucius  N. 
hi anley  and  John  W.  Petry,  as  executors,  etc., 
f  Mary  Appleton,  deceased.  No  opinion.  Judg- 
aent  and  oraer  unanimously  affirmed,  with  oasts. 

O'CONNOR,  Respondent,  v.  RED  STAR 
TRADING  STAMP  CO..  Appellant  (Supreme 
^ourt.  Appellate  Division,  Fourth  Department. 
October  14,  1908.)  Action  by  Anna  M.  O'Con- 
lor  against  the  Red  Star  Trading  Stamp  Com- 
>aii7.  No  opinion.  Judgment  and  older  affirm- 
>d.  with  costs.   

OU>MIX0N,  Respondent,  SBYBRANOB. 

^.ppelIant  (Supreme  Court,  Appellate  Division, 
ETirst  Department.  November  &^1008.)  Action 
by  John  C.  Oldmizon  against  William  H.  Sev- 
erance. I.  H.  Harris,  for  respondent.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. Order  filed.  See,  alst^  110  App. 
Div.  821,  104  N.  Y.  Supp.  1042. 

OLM  STEAD,  Respondent,  v.  P.  W.  WOOL- 
WORTH  &  CO.,  Appellants.  (Supreme  Court 
Appellate  Division,  First  Department.  October 
IG,  1908J.  Action  by  Allen  S.  Olmatead  against 
K.  W.  Woolworth  &  Co.  A.  Foulds.  Jr.,  for 
appellants.  O.  W.  Jeffery,  for  reroondent  No 
opinion.  Order  affirmed,  with  flO  costs  and 
disbDrsementt.  -  Order  filed. 


OLSHAN,  Respondent,  v.  OLSHAN.  Appel- 
lant. (Supreme  Court,  Appellate  DivisiMi,  Sec- 
ond Department.  October  22,  1908.)  Action 
by  Bella  Olshan  against  Samuel  Olahan. 

PER  CURIAM.  Motion  for  stay  granted,  up- 
on condition  that  the  defendant  pay  to  the  plain- 
tiff within  10  days  all  arrears  of  alimony; 
otherwise,  motion  denied,  with  |10  costs.  The 
order  may  also  provide  for  weekly  payments  to 
plaintiff  of  $10  until  the  determination  of  this 
appeal.   

ONB  DOLLAR  SKIRT  00.  v.OLUCK.  (Su- 
preme Court,  Appellate  Division.  First  Depart- 
ment. November  6,  1008.)  Action  by  the  One 
Dollar  Skirt  Company  against  Sidonle  Oluck. 
From  an  order  denying  an  injunction  pendente 
lite,  plaintiff  appeals.  Affirmed.  Nelson  U 
Keach,  for  appellant.  8.  H.  Kronbtimer,  for 
respondent. 

PER  CURIAM.  Whether  or  not  the  plaintiff 
la  entitled  to  an  injunction  in  this  cue  should  be 
determined  upon  toe  trial  of  the  acti<HL  The 
order  appealed  from  should  be  affirmed,  with 
$10  coats  and  disbursements. 

O'NBIL,  Respondent,  v.  CITY  OF  NEW 
TOBK,  Appellant.  (Supreme  Court,  Appellate 
Diviaion.  Second  Department.  October  9,  1908.) 
Action  by  Martha  A.  O'Nell  against  the  city 
of  New  YoriL   No  (wlnlon.   Motion  denied. 


O'ROURKB  V.  BOARD  OF  EDUCATION. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  30,  1908.)  Action  by  Be- 
linda J.  O'Rourke  against  the  board  of  educa- 
tion. No  opinion.  Motion  granted*  with  $10 
costs.    Order  filed. 

OSBOEN,  Appellant,  v.  WILLS,  Respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department  October  16.  1008J  Action  by 
John  Osbom  a^lust  Charies  T.  Wills.  No 
opinion.   Judgment  affirmed,  with  costs. 

OSBORNE,  Appellant  v.  O'NBIL,  Respond- 
ent. (Supreme  Court,  Appellate  Divisionj  Virst 
Department.  November  6,  1908.)  Action  by 
Mary  E.  Osborne  Bgainst.  Daniel  O'Neil.  R.  J. 
Donovan,  for  appellant  W.  J.  Martin,  for  re- 
siMndent  No  opinion.  Judgment  and  order 
affirmed,  with  costs.    Order  Bled. 

OTIS,  Respondent  r.  SANDLBR  et  al..  Ap- 
pellants. (Supreme  Conrt,  Appellate  Division, 
First  Department  October  16,  1906^  Action 
by  Walker  L.  Otis  against  Julins  B.  Sandler 

and  others.  B.  Frindel,  for  appellants.  A.  £a 
Presstnger,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements.  Or- 
der filed. 

OUDBRKIRK  et  al..  Appellants,  v.  BAY- 
LBSS  PULP  &  PAPER  CO.,  Respondent 
(Supreme  Court  Appellate  Division,  Fourth  De- 

fartment     November  11,  1908.)     Action  by 
'irman  Oudeikirk  and  another  against  the 
Bayless  Pulp  &  Paper  Company. 

PER  OURIAil.  Judgment  affirmed,  with 
costs. 

WILLIAMS,  J.,  aissentfc, 

OZOGAR,  Respondent  PIBBCB,  BUT- 
LER &  PIERCE  MFG.  CO.,  Appellant  (Su- 
preme  Court  Appellate  Division,  Fourth  De* 

Sartment  October  14,  1908.)  Action  by  An- 
rew  Ozogar  against  the  I^erce.  Butler  & 
Pierce  Manufacturing  Company.  No  opinion. 
Order  affirmed,  with  costs.  See,  also,  w  Misc. 
Rep.  679,  105  N.  Y.  Supp.  1087. 

PACIFIC  COAST  BORAX  CO.,  Respondent, 
V.  WARING,  Appellant.  (Supreme  Court,  Ap- 
pellate Dlvbdon,  Second  Droartment  October 
22,  1908.)  Action  by  tiie  I^dfic  Coast  Borax 
Company  against  Vechten  Waring.  No  opin- 
ion. Motion  (ranted.  See,  alw^  112  N.  Y. 
Supp.  458.   

PARAGON  PLASTER  CO,  Respondent 
CRUCIBLE  STEEL  00.  OF  AMERICA,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Fourth  Department  September  23.  1908.) 
Action  by  the  Paragon  Plaster  Company  against 
the  Crucible  Steel  Company  of  America.  No 
opinion.  Motion  grantea  and  order  of  reversal 
previously  entered  modified  nunc  pro  tunc,  so 
as  to  provide  for  reversal  at  that  part  of  tiie 
order  <nily  whidi  grants  an  additional  allow- 
ance. 

PARK,  Respondent,  t.  RICHMOND  LIGHT 
Jk  R.  Co.,  Appellant  (Supreme  Court,  Appel- 
late DiTision,  Second  DepftrtOMnt  Ocn>ber  16^ 
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10060  Aedoii  IQT  John  Part:  asalnst  the  Rlch- 
nKHid  Ll^t  A  Baitroad  Company.  No  opinion. 
Jndgnwnt  and  order  nnanimously  affinned,  with 
oMta. 


PARKS,  Appellant,  v.  ALLBN,  Respondent 
(Supreme  Court.  Appellate  DiTision,  Fourth 
Department  S^tember  30,  1908.)  Action  by 
Gharlea  Parica  against  William  Allen. 

PER  CURIAM.  JuAgamt  affirmed,  with 
coats. 

ERUSB,  J.,  dissaitB. 

PBOPIiO  T.  BOW.  (Supreme  Court,  Appel- 
late Division,  First  Department  October  30, 
190&)  Proceeding  by  the  people  of  the  state 
of  New  YorlE  against  Louis  Bow.  No  opinion. 
Motion  granted.   Order  filed. 

PE}OPL£)  V.  DAINER.  (Supreme  Court  Ap- 
pellate Division,  First  Department  October 
SOj  190&)  Proceedings  by  the  people  of  the 
state  of  New  York  against  David  Dainer.  No 
opinion.   Motion  granted.  Order  filed. 

PEX)PLE]t  Respondent,  v.  DILLON,  Appel- 
lant. (Supreme  Court.  Appellate  Division,  First 
Department.  November  6,  1908.)  Proceedings 
by  the  people  of  the  state  of  New  Yorlc  against 
James  Dillon.  P.  A.  McManus,  for  appellant. 
R.  8.  Johnstone,  for  the  Peoi^e.  No  opinion. 
Judgment  and  order  affirmed,  on  authority  of 
People  T.  Spier,  120  App.  Div.  786,  106  N.  Y. 
Snpp.  741.  Order  filed. 

PEOPLE  T.  PERRO.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  October 
30.  1908.)  Proceedings  by  the  people  ot  the 
state  of  New  York  against  Joseph  Ferro.  No 
opinion.   Motion  granted.    Order  filed. 


PEOPLE  V.  QENOVESE.  (Supreme  Court, 
Appellate  Division,  First  Department  October 
SO,  1908.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  Samuel  Genovese. 
No  opinion.    Motion  granted.   Order  filed. 


PEOPLE  T.  GETTZOFF.  (Supreme  Court, 
Appellate  Division,  First  Department  October 
SO,  1908.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  Samuel  QetsoS. 
No  opinion.    Order  filed. 

PSOPLE^  Respondent,  v.  HEMLEB  Appel- 
lant (Suprtime  Court,  Appellate  Division,  Sec- 
ond Department,  October  22,  1908.)  Proceed- 
ings by  the  people  of  the  state  of  N.ew  York 
anJnst  Henry  Hemleb.  No  opinion.  Motion 
denied.  See.  also,  127  App.  Dit.  856^  111  N. 
Y.  Supp.  68a 

PEOPLE  v.  JACKSON.  (Supreme  Court, 
Appellate  Division,  First  Department  Novem- 
bsT  6t  1B08.)  Appeal  from  Court  of  Special 
Sessiona  of  City  of  New  York.  John  Jackson 
was  convicted  for  keeping  a  disorderly  house, 
and  he  appeals.  ReverBed.  J.  L  Prager,  for 
appellant  Alexander  A.  May  per,  for  respond- 
ent. 

PER  CURIAM.  We  do  not  consider  that  the 
evidence  of  defendant* ■  coUt  waa  ot  Um  cm* 


vinclng  chafMttr  xaqoind  to  nppmct  m  canvie- 
tioo  upon  a  criminal  prosecution.  Tba  jait- 
ment  of  conviction  must  therefore  be  mveised. 


PEOPLE,  Respondent  LIBGRMAlf  DAI- 
RY CO.,  Appellaitt.  (Supreme  Court,  Appella-J 
Division,  Elrst  Department  October  23,  19Ub.» 
Proceedings  by  the  people  of  the  state  of  Nev 
York  uninst  the  Uberman  Dairy  Company. 
A.  W.  Weil,  for  appellant  H.  W.  Bridget,  ftr 
the  People.  No  opinion.  Judgment  affinned. 
with  coats  on  People  v.  Eoster,  121  App.  Dir. 
863,  106  N.  Y.  Supp.  793.  with  leave  to  defecd^ 
ant  to  withdraw  demurrer  and  to  answer  ca 

Sayment  of  costs.  Order  filed.  See^  also,  S9 
[isG.  Rep.  22,  109  N.  Y.  Supp.  1067. 


PEX)PLH  v.  LOGAN.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  Nove:i- 
ber  11,  1908.)  Arthur  Logan  waa  coancted  U 
a  public  ofleose,  and  he  appeals.  Affirmed. 

PER  CURIAM.  Judgment  and  order  affirmed. 

ERUSE,  J.  (disstnting).  I  dissent  upon  tb* 
following  grounds:  (1)  It  waa  prejadiciai  em  r 
to  permit  proof  of  the  action  for  false  mrr^. 
and  comment  thereon,  as  was  done.  Hke  coj:: 
sboald  have  charged  regarding  the  same  as  n- 
guested.  (2)  But  for  this  fact  and  proof  of  gesr 
eial  bad  character  of  the  defendant,  which  wts 
likewise  improper  under  the  circomstanoee  iP-*.- 
pie  V.  Hinksman.  192  N.  Y.  421,  86  N.  B. 
It  is  not  at  all  likely  that  the  iury  would  bii« 
convicted  the  defendant.  The  case  at  best  j 
very  close  upon  the  evidence.  I  dt»ic£oE»  vou 
for  reversal. 

PEOPLE,  Appellant  v.  LUDINGTON,  B#- 
spondent  (Supreme  CMurt  Appellate  Dtvisi-^c 
Fourth  Department.  October  14.  1908.)  Pru- 
ceedings  by  the  people  <^  the  state  of  New  Yoik 
against  Vamum  V.  Ludington.    Ko  opinki. 


Judgment  affirmed. 


PEOPLE  T.  MERCHANTS'  TRUST  00.  <t 
al.  (Supreme  Court  Appellate  Division,  T:ir^ 
Department  October  2,  19080  Proceedings  :r 
the  people  of  the  state  of  New  York  agate-: 
the  Merchants'  Trust  ClHnitanr  and  anott-:. 
No  opinion.  Order  affirmed,  wlu  $10  CMts  ul 
disbursements. 

PEOPLE  T.  MILLER.  (Supreme  Court  i.f 
pellate  Division,  First  Department  October  3' 
1908.)  Proceeding  by  the  people  of  tbe  etj:? 
of  New  York  against  Samuel  Miller.  No  opu^ 
ion.    Moticm  granted.    Order  filed. 

PEJOPLE  V.  POILLON.   (Supreme  Court  Ap- 
pellate Division,  First  Department    October  ^  ■ 
1908.)    Proceedings  by  the  people  of  the  sti  r 
of  New  York  affUnst  Charlotte  FoIUob. 
opinion.   Hotim  granted.    Order  filed. 

PEOPLE  T.  P0ILLON.'"(Sapniiie  Court 
pellate  Division,  First  Department    Oetclwr  ■'. 
19080    Proceedings  by  the  people  of  the  st  i 
of  New  York  against  Katherine  Poilloa.  >« 
opinion.    Motion  granted.    Order  filed. 

PEOPLE  V.  POLITO.  (Supnme  Coort  Ar 
pellate  Divlai<m,  Fourth  DwartsHUK.  Kafear 
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ber  11,  1M&)  Joe  Polito  wm  convicted  of 
crime,  new  tnal  was  denied,  and  be  appeals. 
Affirmed. 

PER  CUBIAM.  Jndcment  of  eonvfction  af- 
firmed. 

SPRING,  J.  (diseeoting).  The  defendant  was 
convicted  of  assaalt  in  the  second  decree  in 
shooting  one  Oariola,  bis  coosin.  There  was  a 
sharp  qoestlon  of  fact  on  the  trial,  and  the  ev- 
idence justified  the  verdict,  altfaoagb  the  proof 
did  not  discloee  an;  motive  for  the  assault.  La- 
ter a  motion  for  new  trial  was  made  on  the 
ground  of  newly-discorered  evidence.  Several 
aflBdavits  were  presented  on  this  motion  in  be- 
half of  the  defendant  If  the  affidavits*  upon 
which  the  motion  was  based  are  to  be  relied  up- 
on, the  defendant  did  not  shoot  Cariola.  Da- 
prile  and  Maglio,  two  of  the  affiants,  state  dis- 
tinctly that  the  crime  was  committed  by  an 
Italian  named  Raimondo.  who  was  personally 
known  to  the  affiants,  who  were  close  enough 
to  the  transaction  to  identify  the  man  who  com- 
mitted the  crime ;  and  they  completely  exoner- 
ate the  defendant,  if  their  story  is  correct,  and 
they  recount  in  detail  the  circumstances  of  the 
ahootlQg.  tiedata,  one  of  these  affiants,  tends  to 
exculpate  Polito,  the  defendant,  as  does  Ange, 
the  other  witness.  Bach  of  these  men  gives  bis 
residence.  Daprile  states  that  be  had  been  ar- 
rested for  shooting  birds  and  was  acquitted  on 
a  trial  before  Justice  Benton,  so  that  the  dis- 
trict attcvney  knew  whether  such  a  man  was  In 
existence.  It  would  have  been  very  easy  for  the 
district  attorney  to  ascertain  wheuier  the  other 
witnesses  were  mytiie ;  yet  for  some  reason  no 
opposing  affidavit  was  presented  to  the  county 
judge  on  tlie  motion  tax  a  new  trial  <m  the 
ground  of  newly-discovered  evidence.  We  must 
therefore  assume  that  these  men  were  testifying 
to  the  truth,  or  at  least  are  honest  in  their  nar- 
ration. If  so,  this  defendant  haa  been  improp* 
erly  convicted.  It  is  atoo  to  be  noted  that  Car- 
iola states  distinctly  that  the  defendant  was  not 
the  man  who  shot  bim.  I  do  not  think  a  rigid, 
technical  rule  should  be  adopted  in  an  applica- 
tion of  this  kind,  where  a  man  has  been  con- 
victed of  a  grievous  crime.  It  does  not  seem  to 
me  to  be  a  fair  deduction  from  the  affidavits 
that  these  men  would  not  testify  to  these  facts 
before  a  jury.  As  already  stated,  each  man  gives 
hig  residence,  baa  been  in  this  country  some 
time,  and  particularly  recites  all  the  facts  ob- 
served by  him  in  r^ard  to  the  shooting  of  Car- 
iola. It  is  not  necessary,  it  seems  to  me.  for 
him  to  add  that  he  will  appear  and  testify  to 
these  facts.  He  is  a  resident  of  the  city  and  can 
be  produced  on  the  triaj.  I  therefore  vote  for 
reversal  of  the  order  denying  the  application  for 
new  trial  on  the  groond  of  newly-discovered  ev- 
idence, and  for  the  granting  of  Ae  motiui. 

PEOPLE,  Respondent,  v.  QUIGLET  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  9,  1908.) 
Proceedings  by  the  people  of  the  state  of  New 
York  against  John  C.  Quigley  aod  another.  No 
opinion.  Judgment  of  the  County  Court  of 
Sings  coanty  affirmed. 

PEOPLE,  Respondent,  v.  SACOAMMANO, 
Appellant   (Supreme' Conrt*  Appellate  Division, 


Fourth  Department  October  7,  1908.)  Pro- 
ceedings by  the  people  of  the  state  of  New  York 
against  Giovanni  Sacoammano.  No  opinion. 
Judgment  affirmed. 

PEOPLE!,  RenKmdent.  v.  SAMWICE,  Amel- 
lant.  (Supreme  Oonrt,  Appellate  Division,  Sec- 
ond Department  October  22,  1908.)  Proceed- 
ings by  the  people  of  the  state  of  New  York 
against  Harry  Samwick.  No  opinion.  Motion 
denied.  See,  also.  127  App.  Div.  209,  111  N. 
Y.  Snpp,  IL   

PEOPLE  V.  VERASANO.  (Supreme  Coort 
Appellate  Division,  First  Department  October 
30,  1908.)  Proceedings  by  the  pe<9le  of  the 
state  of  New  York  against  Adeline  y<>rRBano. 
No  opinion.   Ifoticm  granted.   Order  filed. 

PEOPLE  V.  WILLIAMSBUROH  TRUST 
CO.  In  re  UNITED  STATES  FIDELITY  & 
GUARANTY  CO.  (Supreme  Court,  Aroellate 
Division,  l%ird  Department.  September  17, 
1908.)  Proceedings  by  tbepeople  of  the  state 
of  New  York  against  the  Williamsburgh  Trust 
Company.  In  the  matter  of  the  petition  of  the 
United  States  Fidelity  &  Quaranty  C<Hnpany  to 
have  fond  on  deposit  with  the  Wllliamsbura^ 
Trust  Company  declared  a  preference,  and  for 
repayment  of  same  under  section  15i8  of  the 
Banking  Law  (Iawb  1892,  p.  1911,  c.  689).  No 
opinion.  Order  affirmed,  with  $10  costs  and  die* 
bursements. 

PEOPLE  ex  rel.  A.  LESCHEN  &  SONS,  Ap- 
pellant, V.  BRADY  et  al.,  Req;K)ndentB.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment November  6,  1908.)  Proceedings  by  the 
people  of  the  state  of  New  York,  on  the  rela- 
tion of  A.  Leschen  &  Sons,  against  John  J.  Bra- 
dy and  others.  H.  C.  Smyth,  for  appellant  D. 
Rumsey,  for  respondenta 

PER  CURIAM.  Order  affirmed,  with  ooats 
and  disbursements.   Order  filed. 

INORAHAM  and  HeLAUGHLIN,  JJ.,  dis- 
sent. 


PEOPLE  ex  rel.  ARNOLD,  Respondent,  T. 
SKENE,  State  Engineer,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
Septemtwr  30,  19O80  Proceedings  by  the  peo- 
ple of  the  state  of  New  York,  on  the  relation  of 
Peter  Arnold,  against  Frederick  Skene,  state  en- 
gineer, etc.  No  opinion.  Older  affirmed,  with 
|10  costs  and  disbursements. 

PBOPLB  ex  rel.  BROWNELL,  Respondent 
v.  BOARD  or  ASSESSORS  OT"  CITY  OF 

BUFFALO,  Appellant  (Supreme  Court  Appel- 
late Division,  Fourth  Department.  July  24, 
1908.)  Proceedings  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  Wm.  C.  Brown- 
ell,  against  the  board  of  assessors  of  the  city  of 
Buffalo.  No  opinion.  Motion  for  leave  to  ap- 
peal to  Court  of  Appeals  granted,  aod  questions 
for  review  certified.    See  111  N.  Y.  Supp.  924. 


PEOPLE  ex  rel.  CAPBN  v.  MAXWELL  et 
al.  (Supreme  Court,  Appellate  Division,  Second 
Department.  October  9,  1908.)  Proceedings  by 
the  people  of  the  state  of  New  York,  on  the  re* 
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latloQ  of  Louise  M.  Oapen,  against  William  H. 
Maxwell  and  otbeis,  conatitutint^  the  board  ot 
examinera  of  the  board  of  educatioa  of  the'city 
of  New  Tork.  No  opinion.  Motion  granted, 
without  coets.   


PEOPLE}  ex  rel.  CITY  ISLAND  CO.,  Re- 
qpondent,  v.  O'DONNBL  et  al.,  Appellants  (two 
cases).  SAMSl  t.  BBAX>Y.  SAMB  v.  PDB- 
DT.  (Sapreme  Oonrt,  Appellate  Division.  Flnt 
Department  NovoDber  Q,  1908.)  Proceedincs 
by  the  people  of  the  state  of  New  York,  on  the 
relation  of  the  City  Island  Oompany,  against 
Frank  A.  O'Donnel  and  others.  D.  Bumsey,  for 
ajwellants.  P.  C.  Peck,  for  respondent  No 
opinions.  Orders  affirmed,  with  eosti  and  dis- 
bursements.  Orders  filed. 

PBX)PLH  ex  r«l.  OONWAT  v.  BUTLER. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  30,  1908.)  Proceedings  by 
the  people  of  the  state  of  New  York,  on  the 
relation  of  William  J.  Conway  against  Ed- 
mund 3.  Butler.  No  opinion.  Motion  granted, 
with  $10  costs.    Order  filed. 

PEOPLE  ex  rel.  DOUGHERTY  t.  BUT- 
LER. (Supreme  Court,  Appellate  Division, 
First  Department  October  SO,  1908.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
York,  on  the  relation  of  E.  N,  Dougherty, 
against  Edmund  J.  Butler.  No  opinirai.  Mo- 
tion granted,  with  $10  costs.   Order  filed. 

PEOPLE  ex  rel.  DOUGHERTY  v.  BUT- 
LER. (Supreme  Court,  Appellate  Division, 
First  Department  October  80,  1908.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
York,  on  the  reution  of  Neville  Dougherty) 
uainst  Bdmond  J.  Butler.  No  opinion.  Mo- 
tion granted,  with  flO  costa.  Order  filed. 

PEOPLE  ex  rel.  DUNPHT  et  al.,  Appellants, 
V.  WIGGINS,  Respondent  (Supreme  Court, 
Appellate  Division,  Third  Department.  Septem- 
ber 17.  1908.)  Proceedings  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  John 
Dunphy  and  others,  against  Abram  H.  Wiggiiu. 
as  supervisor,  etc. 

PER  CURIAM.    Order  affirmed,  with  costs. 

KELLOGG,  J.,  not  sitting. 

PEOPLE  ex  rel.  EVANS,  Appellant,  v.  MIL- 
LIKEN  et  ai.,  Respondents.  (Supreme  Court 
Appellate  Division,  Third  Department.  Septem- 
ber 17,  1908.)  Proceedinn  Iv  the  people  of  the 
state  of  New  York,  on  the  relation  of  Joseph 
Brans,  against  Charles  F.  MUliken  and  others. 
No  opinion.  Order  affirmed,  with  coats. 

PEOPLB  ex  rel.  FENN  v.  W.  M.  OSTRAN- 
DER,  Inc.  (Supreme  Court,  Appellate  Division, 
First  Department  October  16,  1908.)  Pro- 
ceedings by  the  people  of  the  state  of  New  York, 
on  the  relation  of  Neoe  Y.  T.  Fenn,  against  W 
M.  Ostrander,  Incorporated.  No  opinion.  Or- 
der affirmed,  with  |10  coets  and  disbursements. 
Order  filed. 

PEOPLB  ex  rel.  FINBLLI  t.  BUTLER. 
(Supreme  Court  Aimellate  Divi^on,  First  De- 
partment  October  80^  19O80    Proceedinga  by 


the  people  of  the  state  frf  New  Tozk.  <»  tbc  le- 
lation  of  Louis  W.  Finelli,  against  Bdmnad  J. 
Butler.  No  opinion.  MoUon  granted,  with  $U 
costs.   Order  filed. 


PEOPLB  ex  rel.  FRANOHIADI  T.  BUT- 
LBR.  (Supreme  Court  Appellate  Division, 
First  Department  October  30. 190&)  PnxMd- 
ii^s  by  the  peopto  ot  the  state  of  New  York,  «e 
the  itiaticm  of  M.  8.  Franghiadi,  asainat  Ed- 
mand  J.  Bntler.  No  opinion.  Bfotion  craated. 
with  (10  costs.   Order  filed. 

PEOPLB  ex  rel.  HATFIELD  t.  DOOI^ 
et  al.  (Snprema  Conrt.  Apptdlate  Divitfon.  Sec- 
ond Departmuit  October  9,  1906.)  Proeeed- 
ings  by  the  people  of  the  state  of  New  Yoik. 
on  the  relation  of  Maria  El.  Hatfield.  agaiLK 
Ejdward  J.  Dooley,  as  president  of  the  board  of 
city  nu^atrates,  and  others.  No  opinion.  Or- 
der affirmed,  witli  910  costs  and  diabucHniaiia, 


PEOPLB  ex  reL  HEALY  v.  MAXWf^X  tt 
al.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  October  9,  1906.)  Proceed- 
ings by  the  people  of  the  state  of  New  York,  oi 
the  relation  of  Alice  K.  Healy,  agaioat  Williac 
H.  Maxwell  and  othere,  constituting  tbe  bosri 
of  examiners  of  the  board  of  edoieation  ct  tbe 
city  of  New  Tork.  No  opinion.  Motion  gtaaXr 
ed,  witfaont  ooata. 

PEOPLO  ex  xeL  HIRSGH  t.  BDTLEE 
(Supreme  Court,  Ajmellate  IMvlaion,  first  De- 
partment October  So.  1908.)  Proceedings  ty 
the  people  of  the  state  of  New  York,  on  tu 
relation  of  William  Hiisch,  againat  Eidmond  J. 
Bntler.  No  (vinlon.  Motion  granted,  witii  |16 
costs.  Order  filed.   

PEOPLE  ex  rel.  KE»1HET.  Appellant  < 
CRAIG,  Sheriff  Respondent  (Supreme  Coon. 
Appellate  Division,  Fourth  Department  Oc- 
tober 7,  1908.)  Proceedings  by  tbe  people  cf 
tbe  state  of  New  Yoiic,  on  the  reUtfan  e! 
Nikolaus  Kemmet,  against  William  H_  Ciai( 
sheriff,  etc.  No  opinion.  Order  affinned,  « 
the  opinion  of  CLARK,  J.,  in  111  M.  T.  Snn- 
909. 

PEOPLB  ex  rel.  KOKOSHEIN,  Amellsst 
V.  HARLEM  INDEPENDENT  SOCIHTY,  It*- 
spondent.  (Sapreme  Court  Api>e]lat«  Division. 
First  Department  November  6.  1906.)  Pro- 
ceedings by  the  people  of  the  state  of  Ne« 
York,  on  the  relation  of  Nathan  Kokoehkix 
against  the  Harlem  Independmt  Society.  M 
Kaufman,  for  appellant.  H.  C.  Goldsmith,  for 
respondent.  No  opinion.  Order  affirmed,  witb 
$10  costs  and  disbursements.   Order  filed. 

PEOPLB  ex  reL  LANDIS  BUTLER 
(Supreme  Court,  Appellate  Division,  First 
partment.  October  30,  1908.)  Proceedings  b; 
the  people  of  the  state  of  New  York,  on  the  re- 
lation of  Iieo  3.  Laadls,  agaiaat  ■M">«»yf  J. 
Butler.  No  o^nion.   Order  filed. 

PEOPLE  ex  tel.  LEONARD  ▼.  BINOHAV. 
Police  Com'r.  (Snpceme  Court  Aivellate  Difi- 
ston,  Second  Department  October  9,  1*.«>^> 
Proceedings  by  tae  pct^le  at  the  state  of  Ke* 
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'oA;  on  the  relation  of  Thomaa  Leonard, 
gaiiiat  mieodore  A.  Bingham,  as  police  com- 
lEssioner  of  the  cit7  ot  New  Tork.  No  opin- 
>n.  Determination  confirmed,  with  $50  cost* 
nd  diAbnrvetaents. 

PEOPLE  ex  rel.  LICHTENBHRG  t.  BUT- 
.ER.  (Supreme  Court,  Appellate  Division, 
^rst  Depaibnent.  October  30,  1908.)  Pro- 
eedii^  oj  the  people  of  the  state  of  New 
Tork,  on  the  relation  of  Louis  Lichtenberg, 
gainst  Edmund  J.  Butler.  No  opinion.  Mo- 
ion  granted,  with  $10  costs.   Orders  filed. 


PEOPLE  ex  rel.  McEACHRON,  Respondent, 
.  BA8HF0RD.  County  Treasurer,  Appellant. 
Supreme  Court,  Appellate  Division,  Fourth 
>epartmeQt.  October  7,  1908.)  Proceedines 
y  the  people  of  the  state  of  New  Yoi*,  on  the 
elation  of  George  E.  McEachron,  against 
ames  D.  Bashford,  as  count;  treasurer,  etc. 
\o  opinion.  Order  affirmed,  with  costk  on 
lie  opinion  o<  CLARK,  J.,  in  112  N.  Y.  Supp- 
02. 

PEOPLE  ex  rel.  McNEILL  v.  LANTRT. 
Supreme  Conrt,  Appellate  Division,  First  De- 
artment.  Oetwer  80,  1908.)  Proceedings  by 
be  people  of  the  state  of  New  York,  on  the  re- 
ition  of  David  McNeill,  against  F.  J.  Lantry. 
;o  opinion.  Motion  granted,  with  $10  costs. 
»rder  filed. 


PEOPLE  ex  rel.  MARCUS  r.  BUTLEIR. 
Supreme  Court,  Appellate  Division,  First  De- 
artment.  October  30,  1908.)  Proceedings  by 
he  people  of  the  state  of  New  York,  on  the  re- 
ition  of  M.  Marcns,  antinst  Edmnnd  J.  Bnt- 
;r.  No  opinion.  HoUon  granted,  with  $10 
oats.    Order  filed. 

PEOPLE  ex  rel.  RAPELJB.  Appellant,  r. 
IcKEOWN,  Town  Clerk,  et  al.,  R^pondents. 
Supreme  Court,  Appellate  Division,  Second  De- 
artment.  October  16,  1903.)  Proceedings  by 
he  people  of  the  state  of  New  York,  on  the  re- 
ition  of  John  Rapelje,  against  CSiarles  J.  Mc- 
keown,  as  town  clerk,  etc.,  and  others.  No 
pinion.  Order  affirmed,  with  $10  costs  and 
isbursementa. 

PEOPLE  ex  rel.  REDDEN  t.  ADAM  et  al. 

Supreme  Court,  Appellate  Divisiou,  Fourth 
)epartmenL  October  14,  1908.)  Proceedings 
y  the  people  of  the  state  of  New  York,  on  the 
elation  of  Horace  A.  Redden,  against  James 
I.  Adam  and  others,  as,  etc.  No  opinion. 
Vrit  of  certiorari  dismissed,  with  $60  costs 
nd  disbnrsements. 


PEOPLE  ex  rel.  SCHNEIDER  v.  BUTLER. 
Supreme  Court,  Appellate  Division,  First  De- 
artment.  October  30,  1908.)  Proceedings 
y  the  people  of  the  state  of  New  York,  on  the 
elation  of  William  Schneider,  against  Edmaod 
.  Butler.  No  opinion.  Motion  granted,  with 
10  coats.  Order  filed. 

PEOPLE  ex  rel  SHEA  t.  BINGHAM, 
'dice  Com'r.  (Snpreme  Conrt,  Appellate  Dl- 
ision.  First  Domrtment  October  23,  1908.) 
"Toceedings  hy  tne  people  of  the  state  of  New 


York,  on  the  relation  of  John  Shea,  against 
Theodore  A.  Bingham,  as  commissioner.  J.  J. 
Bennett,  for  relator.  T.  Connoly,  for  respond- 
ent. No  opinion.  Writ  dismissed  and  pro- 
ceeding* affirmed  with  $50  costs  and  disburse- 
ments. Order  filed. 

PEOPLE  ex  rel.  THOMAS  v.  BUTLER. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  30,  1908.)  Proceedings 
by  the  people  of  the  state  of  New  York,  on  the 
relation  of  Francis  R  Thomas^  against  Ed- 
mund J.  Butler.  No  opinion.  Motimi  granted, 
with  $10  coats.  Order  aed. 

PEOPLB  ex  rel  TILDEN  t.  W.  M.  OS- 
TRANDER,  Inc.  (Supreme  Coart,  Appellate 
Division,  First  Department.  October  16,  1908.) 
Proceedings  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  Mary  L.  Tilden. 
against  W.  M.  Ostrander,  Incorporated.  M.  L. 
Stover,  for  appellant.  A.  O.  Townsend,  for 
relator.  No  opinion.  Order  affirmed,  with 
$l0  costs  and  disbursements.    Order  filed. 

PERLEY,  Appellant,  t.  SHUBERT,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  First 
Department.  November  6,  1908.)  Action  by 
Prank  L.  Perley  against  Lee  ShuberL  F.  Bien, 
for  appellant.  B.  N.  Gardozo,  for  respondeot. 
No  opinion.  Judgment  and  order  affirmed, 
with  costs.  Order  filed.  See,  also,  121  App. 
Div.  786,  106  N.  Y.  Sopp.  6^ 

PETER  Aroellant,  v.  DTJ-COCK.  Reroond- 
ent,  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Foorth  Department  October  7,  1908.) 
Action  hs  Ellis  Peter  against  Henry  D'd-cock, 
impleaded  with  others.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

PETERSEN.  Respondent,  v.  UNITED 
S-iATES  EXPRESS  REALTY  CO.  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  October  22,  1908.)  Ac- 
tion by  Christine  Petersen,  as  administratrix, 
etc..  of  Fred  Petersen,  deceased,  against  the 
United  States  Express  Realty  Company  and 
others.  No  opinion.  Judgment  and  order  unan- 
imously affirmed,  with  costs. 

-  t 

PmLIP,  Respondent,  v.  CROSSTOWN  ST. 
RY.  CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  October 
14,  1908.)  Action  by  Phebe  E.  Philip  against 
the  Crosstown  Street  Railway  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WILLIAMS,  J.,  votes  for  reversal  on  the 
ground  that  the  verdict  of  the  jury  on  the 
questions  of  negligence  and  the  amount  of  dam- 
ages is  against  the  weight  of  the  evidence. 

PLATT,  RMpondent,  v.  BONSALL  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  22,  190S.) 
Action  by  Arthur  C.  Piatt  against  Seymour  W. 
Bonsall  and  another.  No  (minion.  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  granted,  with  costs.  See  Diets  v.  Leber, 
SS  App.  Dir.  663,  63  M.  T.  Snpp.  877. 
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PODLEWSKI,  Be^Kiudent,  OOLLIEE 
&  SMITH,  Appellant.  (Supreme  Court,  Ap- 
pellate DiTiston,  Second  Department  October 
22,  1906.)  Action  br  Josepb  PodlewaU  against 
GolUek  «  Smith.  No  opimon.  Order  amrmed, 
with  |10  costs  and  dlsbaxsements. 


POLAND  et  al..  Appellants,  t.  HOLLAND- 
ER et  al..  Respondents.  (Supreme  Court,  Ap- 
pellate Divislou,  Plist  Department  November 
0, 1908.)  Action  by  Arthur  Poland  and  another 
a«aiust  Ellen  L.  R.  Hollander  and  another. 
F.  C.  Avery,  for  appellants.  J.  A,  Thompson, 
for  respondents.  No  opinion.  Order  modified, 
by  requiring  that  the  security  to  be  given  by 
plaintiff  be  for  the  benefit  of  both  defendants, 
and,  as  modified,  affirmed,  without  costs.  Set- 
tle order  on  notice. 

POPE  et  al..  Respondents,  t.  GILMER 
BROS.  CO.,  Appellant.  (Supreme  Conrt,  Ap- 
pellate Division,  First  Department  November 
6,  1908.)  Action  by  Chas.  H.  Pope  and  others 
against  the  Gilmer  Bros.  Company.  W.  E. 
Deane,  for  appellant.  M.  A^,  for  renwndents. 
No  opinion.  Order  affirmed,  with  $10  costs 
end  disbursements.   Order  filed. 

POST,  Appellant,  T.  KERWIN.  Respondent 
(Supreme  Court,  Appellate  Division.  Second 
Department  October  9,  190S.)  Action  by 
Alfred  Post  against  Andrew  J.  Kerwin,  Jr. 
No  opinion.  Motioa  granted,  with  (10  costs, 
unless  within  40  d»s  the  appellant  make  and 
file  the  case,  in  which  case  the  motion  is  denied. 


PRESET  V.  CITY  OP  NEW  YORK.  (Su- 
preme CoutU  Amwltate  Division.  First  Depart- 
ment, October  30.  1908.)  Action  by  Francis 
C.  Presliy  against  the  city  of  New  York.  No 
opinion.  Motion  granted,  with  $10  costs.  Or- 
der filed. 

PRETSCHER,  Respondent,  t.  BELLOFF 
ot  al..  Appellants.  (Supreme  (?ourt  Appellate 
Division,  Second  Depsrtment  October  9,  1908.) 
Action  by  Katharina  Pretscher  against  Ccmrad 
Belloff  and  another.  No  opinion.  Controversy 
dismissed,  withont  costs  to  either  party. 

In  re  PUBLIC  PARKS.  In  re  SEIDLER. 
(Supreme  Court  Appellste  Division,  First  De- 
partment. October  16,  1908.)  In  the  matter 
ot  public  parks.  In  the  matter  of  Seidler.  No 
opinions.  Reference  ordered.  Settle  order  on 
notice. 


  ....  -  -  .  -  against 

Max  M.  PiiUmna.  No  opiuion.  Motion  grant- 
ed, with  $10  costs.   Order  filed. 


PUXSKY.  RcspoiKlciit.  V.  CITY  OF  NEW 
YORK,  Appellant.  (Sii;)rpme  Court,  Appellate 
Division,  Second  Departiiieot.  October  9,  HK)8.) 
Action  by  Theodore  I'uiisky  ngninst  the  city  of 
New  York.   No  opinion.   Motion  denied. 

RAFTER,  Respondent,  v.  ABBOTT  PRESS, 
Appellant  (Sopieme  Oonrt,  Appellate  Dirlsiont 


Second  Department.  October  16,  1908L)  Ac- 
tion by  Adolphe  Rafter  against  the  Abbott 
Press.  No  opmion.  Judgment  ot  the  linniei- 
pal  Court  affirmed,  with  costs, 

RANDAUi,  Appellant  v.  SCHtTLTZ  et  sL, 
Respondents.  (Supreme  Court,  Appellate  I>t- 
Tision,  Second  Department  October  9,  190S.I 
Action  by  Harry  Randall  against  Hngo  c 
Schultz  and  Charles  B.  Teale,  pobtic  admin- 
istrators of  Kings  comity,  as  administrators 
with  the  will  annexed  of  the  goods,  chsttels. 
and  credits  left  nnadministerod  of  Minns 
Schultz,  deceased,  and  auother.  No  ovioien. 
Motion  dmied,  on  condition  that  the  sippelliuit 
perfect  Us  appeal  within  16  days,  and  luace  tic 
cause  on  the  calendar;  otherwise,  motion  gract- 
ed,  with  $10  costs.   

REESE,  Appellant  t.  BEBTBR  et  al-  Re- 
spond en  ta.  fSupreme  Court  Appellate  Divi- 
sion^ Fourth  Department  September  30,  19Lf^:) 
Action  by  James  Reese  against  Ida  M.  Beever 
and  others.  No  opinion.  Judgment  affirmed, 
with  costs. 

In  re  REILLY.  (Supreme  Court,  Appellate 
Division,  First  Department.  October  23,  19u^ 
In  the  matter  of  Robert  B.  Reilly,  deceased. 
No  <QHnioa.  Decree  affirmed,  with  coats.  Onkr 

filed.  __r^ 

BENWIOK  T.  RENWIOK.  (Supreme  Conn, 
Appellate  Division,  First  Department.  Octuber 
30,  1906.)  Action  by  Eleanor  Renwidc  acaiast 
Harold  S.  Ren  wick.  No  opinion.  lIoUoB 
granted,  with  $10  costs.    Order  filed. 

REYNOLDS,  Appellant  v.  ERIE  B.  CO..  Re- 
spondent. (Supreme  Court,  Appellate  DiTiaioa, 
Fourth  Department.  October  14.  1906.)  Ac- 
tion by  Kathleen  Reynolds,  ss  administratrix, 
etc.,  against  the  Erie  Railroad  Company.  No 
opinion.  Judgment  and  order  affirmed,  witfa 
coets. 

RHBIN.  Respondent  v.  RICHMOND  LIGHT 
&  R.  Co.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department  October  16, 
19060  Action  by  Christian  H.  Rhein  against 
the  Richmond  Light  &  Railroad  Company.  No 
opinion.  Judgment  of  the  Municipal  Court  nn- 
animonsly  affirmed,  with  costs. 

RICH,  Appellant  v.  PENNSYLVANIA  R 
Co.,  Respondent  (Supreme  Court  Appellate 
Division,  Fourth  Department  OettAer  14. 
190S.)  Action  by  Frank  Bidi  anii»t  tiia  Pesn- 
sylvania  Railroad  Company. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event  on  the  ground  that  the  case  should  hsT« 
been  submitted  to  the  Jory.  See  same  ease 
ported  in  112  App.  I»t.  S18,  08  N.  Y.  SuiHpi 
678. 

KRUSB,  J.,  dissents. 

RIESER,  Respondent,  v.  PATI  et  al..  Appel- 
lants. (Supreme  Court  Appellate  Division.  FirK: 
Department  October  23.  lOOS.)  Action  by  ^ 
J.  Rieser  against  Paaqnale  PatT  and  otheia.  w. 
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Q.  Morse,  for  appellants.  P.  ArmltaEe.  tor 
napondent.  No  opinion.  Jndgnunt  amnned, 
iritti  eoBta.    Order  fiied. 

RIBSTERBIB,  Bwpondeot,  t.  SOHNBLLy 
Appellant.  (Supieme  Coort,  Appellate  THti- 
lioD,  Fonrth  Department.  October  7,  19080 
Action  by  Uda  Kiaeterer  against  Ddward  J. 
Scbnell.  No  opinion.  Jodgment  and  order  af- 
Bzmed,  witti  coats.   

BIHOLDI  T.  HUDSON  GniI<D.  (Snprem* 
Oourt,  Appellate  DiTision,  First  Department 
October  16,  1908.)  Action  ,  by  Panline  Rimoldi 
igaiost  tbe  Hndson  Onild.  No  opinion.  Ap- 
3lication  granted.  Order  signed.  See,  also.  59 
Misc.  Rep.  480.  110  N.  Y.  Sapp.  881. 

RITTEHt,  Respondent,  v.  GRAND  IjODGB, 
CTNITEO)  WORKMBN,  Appellant  (Snpreme 
!^oart,  Appellate  Division,  First  Department, 
^^ovember  6,  1908.)  Action  by  Amelia  Bitter 
leainat  tbe  Grand  tiodge.  United  Worlimen.  H, 
B\  Lippold,  tor  appellant  W.  Bnmner,  for 
responoent.  No  opinion.  Jadgmeat  and  order 
ifflrmed,  with  eorta.   Order  filed. 

In  re  BOOEBS.  (Supreme  Court  Appel- 
ate Division,  Second  Department  October  16, 
1908.)  In  tbe  matter  of  the  application  of  John 
J.  A.  Rogers  for  a  writ  of  mandamus  against 
Hon.  John  J.  Walsh,  as  a  justice  of  tbe  Uu- 
licipal  Coort  of  tbe  dty  of  New  York,  borough 
)f  Brooklyn,  and  John  W.  Carpenter,  as  clerk 
)f  the  Third  District  Municipu  Coart  of  the 
:ity  of  New  York  in  the  boroo^  of  BiDcAlyn. 
So  opinion.    Motion  denied. 


RONERO,  Respondent,  t.  BBOOELYN  RAP- 
ED TRANSIT  CO.  et  al.,  Appellants.  (Su- 
preme Court,  Appellate  DivlsioD,  Second  De- 
3artment.  October  22,  1908.)  Action  by  Jo- 
leph  Ronero  against  tbe  Brooklyn  Bapid  l^ans- 
t  Company  and  another.  No  opinion.  Order 
iffinned,  with  $10  costs  and  disburaementi. 

ROSB  T.  B3SSHIN.  BLITSTBIN  &  CO. 
Supreme  Coart,  Appellate  Division,  Second  De- 
jartment.  October  22,  1908.)  Action  by  John 
r.  Rose  arainst  Keshin.  Blitstein  &  Co.  No 
minion.  Eizceptions  overruled,  and  Judgment 
llrected  for  defendants,  with  eosta. 

ROSEN,  Respondent,  v.  COHEN  et  al.,  Ap- 
>ellant8.  (Supreme  Court,  Appellate  Divisiou, 
Second  Department  October  16,  1908.)  Ac- 
ion  by  Jake  Rosen  against  Louis  Cohen  and 
mother.  No  opinion.  Motion  to  dismiss  ap- 
>eal  puited,  with  910  costs. 

ROSBNDALE,  Appellant,  v.  OCEAN  ACCI- 
DENT &  GUARANTEE  CORPORATION, 
limited.  Respondent  (Supreme  Court  Appel- 
ate Divirion,  Fourth  Department  November 
.1,  1908.)  Action  by  Jacob  W.  Boaendale 
if?ainat  the  Ocean  Acadent  &  Guarantee  Cor- 
poration, Limited.  No  opinion.  Judgment  af- 
irmed,  with  coats. 

ROSENBEIRG,  Appellant,  v.  CmAIMO- 
^ITZ,  Beapondent.  (Snpreme  Oourt,  Appellate 
>lviirion,  Sectmd  Department  October  9, 1908.) 


Action  by  Jacob  Rosenberg  against  Hany 
Chaimowits.   No  opinion.   Motion  denied. 

ROUBK^  Beapondent,  v.  BXJTZ  et  al..  Ap- 
pellants. (SnprHue  Court,  Amwllate  Dinalon; 
Second  Department  October  16.  1908.)  Ac- 
tion by  UUian.  T.  Rourke  tgibiBt  Peter  J. 
Rata  and  another.  No  opinion.  Jndgmoit  af- 
firmed, with  costs. 

BUTHERFOBD  BBAI/TZ  00.  T.  COOK. 
(Supreme  Court,  Appellate  Division,  First  De- 

girtment  October  16,  1906.)  Action  by  tbe 
utherford  Baalty  Company  against  Willet  F. 
Cook.  No  cqpfnlon.  Motion  granted,  with  flO 
coats.   Order  filed.  

SAND  V.  WHITD  et  al.  (Snpreme  Court, 
Appellate  Division,  First  Department.  October 
1^  1908.)  Action  by  Frances  H.  Sand  against 
Stephen  V.  White  and  another.  No  opinion. 
Motion  dismissad,  with  $10  costs.  Settle  order 
on  notice. 

SANFOBD,  Respondent,  v.  RHOADS  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  19,  1906.) 
Action  1^  Henry  G.  Sanford,  as  administrator, 
etc.,  of  BolMrt  Sanford,  deceased,  against  Ben- 

epun  T.  Bhoads,  Jr.,  and  others.  No  opinion, 
otlon  denied. 

SOHAUD,  Beapondent,  v.  BENNEIEL  Appel- 
lant. (Supreme  Court,  Appellate  DiviBion, 
Fourth  Department  October  17,  1908.)  Ac- 
tion by  Emilie  Schand  against  William  Scott 
Renner.  No  opinion.  Interlofmtory  Judgment 
affirmed,  with  coats,  with  leave  to  the  defendant 
to  plead  over  upon  payment  of  the  costs  of  the 
demurrer  and  of  thia  appeal. 


SCHEY  V.  SCHEY.  (Snpreme  Court,  Ap- 
pellate Division,  First  Department.  October 
do,  1908.)  Action  by  Martha  W.  Scbey  against 
Bertha  Schey.  No  opini(m,  motion  granted, 
and  qneationa  certified.   Order  filed. 

SOHLEOEL  et  al..  Appellants,  v.  ROMAN 
CATHOLIC  CHURCH  OF  MOST  HOLY 
TRINITY,  IN  MONTROSE  AYE.,  BROOK- 
LYN, et  al..  Respondents.  (Supreme  Court, 
Appellate  Divialon,  Second  Department.  Octo- 
ber, 9,  190a)  Action  by  Joseph  Schlegel  and 
others  against  the  Roman  Gatbolic  Cburch  of 
the  Most  Holy  Trinity,  in  Montrose  Avenue, 
Brooklvn,  and  others.     No  opinion.  Motion 

5 anted.     Settle  queation  before  Mr.  Justice 
Uier.   See,  also,  m  App.  DIt.  602,  108  N.  Y. 
Supp.  955.   

SCTHMEIDLER  v.  COWAN  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  80,  1906.)  Action  by  Bemhard 
Schmeidler  against  Chas.  A.  Cowan,  impleaded 
with  the  city  of  New  York.  No  opinion.  Mo- 
tion to  dismiaa  appeal  granted,  ao  far  as  con- 
cerne  the  dty  of  New  xork.  Settle  order  on 
notice. 

In  re  SCHOOL  SITE.  In  re  TUTTLE. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment  October  16,  19(^    In  the  matter 
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of  school  site,  and  in  tike  matter  of  W.  Fay 
Tuttle.  No  Oftiniona.  Beferenoe  ordered.  Set- 
tle order  on  notice. 


■  SOHUFP  et  al.,  Bespondents,  t.  BBNNHB 
et  al.,  Appellants.  (Supreme  Coort,  Appellate 
DiTislon,  Second  Department  October  22, 
1908.)  Action  by  Samuel  Scboff  and  otben 
sgainst  Isidor  Benner  and  another.  No  opinion. 
Motion  withdrawn  hj  stipnlation. 

SOHUMAN,  Bespondent,  t.  SLDIOHT  et 
al..  Appellants.  (Snpreme  Conrt,  Appellate  Di- 
vision, E^urth  Department.  November  ll. 
1908.)  Action  by  Caroline  Sehnman  against 
Peter  B.  Sleight  and  anoUier,  aa  execnt(««,  etc. 
No  opinion.  Motion  for  Tearsmnent  dmied, 
with  $10  coati. 

SCHUMANN,  Reapondent,  v.  SLEIGHT  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  September  80, 
190S.)  Action  by  Caroline  Schumann  agalnlt 
Peter  R.  Sleight  and  another. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to 
appellants  to  abide  event  on  the  ground  that 
the  verdict  of  the  jury  is  contrary  to  and 
against  the  weight  of  the  evidence. 

WILLIAMS,  3^  dissents. 

SCHWARTZ,  Appellant,  KOPPELMAN, 
Respcmdent.  (Supreme  Onirt,  Appellate  Divi- 
sion, Second  Department  October  16,  1908.) 
Action  by  Solomon  S.  Schwartz  against  Morris 
Koppelman.  No  opinifm.  Judgment  of  the 
Municipal  Court  affirmed,  with  costs. 

In  re  SCHWARTZKOPF,  (Supreme  Court, 
Appellate  Divifiion,  First  Department  October 
30,  1908.)  In  the  matter  of  John  Schwartzkopf. 
No  oi^fHL  Refmnee  ordered.  Settle  order 
on  notice. 

SCHWARTZSCHirj?  &  SULZBACHBR  v. 
EMPIRE  STATE  SURETY  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  16,  190&)  Action  by  Schwartzschlld 
&  Sulzbacher  against  the  Empire  State  Surety 
Company.  No  opinion.  Motion  dented.  Order 
aied. 

SCUITT,  Respondent,  t.  FIGGE,  Appellant 

glupreme  Court,  Appellate  Division,  Second 
epartment  October  16,  1908.)  Action  by 
Frank  W.  Scutt  against  Martha  Slrae.  No 
oidnion.  Judgment  of  tlw  Mnnlclpal  Court  af- 
firmed, with  coata. 

SELUCCI,  Respondent  v.  DUFFY,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  First 
Department.  November  6,  1908.)  Action  by 
Domouico  Selucc]  against  James  J.  DutE;.  J. 
R.  Celand,  for  appellant  T.  J.  O'Neill,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    Order  filed. 

Mclaughlin.  J.,  dissents,  on  the  authori- 
ty of  Cnllen  t.  Norton.  120  N.  X.  1.  26  N. 
ID.  90S. 
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SHEEDEE  V.  CITY  OF  NEW  YORK.  (Su- 
preme Court,  Appellate  IHvisiau,  First  Deurt- 
ment  October  13,  1906.)  Action  by  Kate 
Sbeedee  aninst  the  ei^  of  New  Ton.  No 
opinion.   Ifotlon  grantad,  with  flO  ooata.  Or- 


SHELDON,  Appellant,  v.  SHBLI>ON  et  aU 
Respoodoits.  (Supreme  Court  Appellate  Divi- 
sion. Tbiri  Department  October  2,  190&> 
Action  by  Leonard  Sheldrai,  Jr.,  against  Bea- 
jamin  Sheldon  and  Stephen  F.  Avery,  as  cxeeo- 
tora,  etc.,  of  Leonard  Sheldui,  decMsed. 

PER  CURIAM.  Judgment  onaninaondy  ■^ 
firmed,  with  costs. 

COCHRANE,  J.,  not  aitting. 


SHELLEY,  Appellant  t.  WESTOHBSTEB 
LIGHTING  Co.,  Respondent  (Snin«n« 
Court  Appellate  Division,  Second  Department 
Oct(^  9,  1906.)  Action  by  Annie  SbeUey 
againat  the  Westchester  Uniting  Company. 
No  ophiion.  Interlocutory  judgment  anstaining 
donurrer  (55  Misc.  Rep.  106,  105  N.  Y.  Sopp. 
133)  reversed,  on  the  authority  of  Hocfa  v. 
Brooklyn  Borough  Gas  Company,  117  Apif. 
Div.  882,  108  N.  T.  Supp.  87%  with  leava  to 
the  defendant  to  answer  within  20  days  a  poo 
payment  of  coata. 

SHEPPARD.  Appellant  BEYNOLI^ 
Respondent.  (Supreme  Court  Appellate  Divi- 
sion. Second  Department  October  16,  1906.) 
Action  by  Matle  S.  Sheppard  against  Alfred 
Reym^da.  No  t^iiiiioo.  Aiveal  dftmiw^  with 
coats. 

SHOEMAEint,  Reapondent  t.  GBNERAL 
ELECTRIC  Co.,  Awellant  (Suprenae  Court. 
Appellate  Division,  Third  Department  Octo- 
ber 2,  1908.)  Acti<»i  by  Andrew  Slioeinaker 
against  the  General  Bleetric  Oompany.  No 
opinion.  Order  afiirmad,  with  $10  ooata  and 
disbursements. 


SILLECK,  Respondent,  t.  SILLHCK,  Ap- 
pellant (Supreme  Court  Appellate  Dlvisioii, 
Second  Department  October  16,  1908.)  Ac- 
tion by  Addle  W.  Silleck  against  James  W. 
Silleck.  No  opinion.  Judgment  modified,  by 
reducing  the  alimony  to  ^SX}  a  montli,  aud,  as 
thus  modified,  affirmed,  without  costs. 

SIREBS,  Respondent  v.  Mc(X)RMACB:.  Ap- 

Sillant.  (Supreme  Court,  Appellate  Diviaios, 
econd  Department  October  9,  190a)  Ac- 
tion by  Morris  Slrkes  against  William  McCor- 
mack.  No  opiniim.  Judgment  and  ordtr  nnan- 
imously  affirmed,  with  costs. 

SEOWRONSKI,  Respondent,  t.  LBTBB- 
GOOD  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Octo- 
ber 7,  1908.)  AcHon  by  Aul  Skowron^ 
against  Charles  H.  Levergood  and  another. 

PER  CURIAM.  Judgment  and  order  re> 
versed,  and  new  trial  ordered,  with  coots  to 
appellants  to  abide  event,  nnlesa  the  plaintiff, 
within  20  days,  stipulates  to  reduce  the  vodict 
to  the  sum  ox  $100  as  of  the  date  of  the  rendt- 
tkm  therec^  In  which  erciit  tlie  JodgnMBt  is 
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modified  accordlDgl^,  and,  u  90  modified,  la, 
twether  with  the  order,  affirmed,  without  coats 
of  tliia  api>eal  to  either  party. 

McLBNNAN,  P.  and  BOBSON.  rote 
for  leveraal. 

SMITH,  Respondent,  t.  BBOWN  BROS. 
CO.,  Appellant.  (Supreme  Court,  Appelate 
Division,    Fourth  Department.     October  14, 

1905.  )  Action  by  John  J.  Smith  agaioat  the 
Brown  Bros.  Company. 

PER  CURIAM.    Older  afflzmad,  with  9IO 
coets  and  disbQrsementa. 
WILLIAMS  and  ROBSON,  JJ.,  dissent 

SMITH  et  al..  AppellaQts,  T.  HOLDEN  et 
aL,  Respondents.  (Supreme  Court,  Appellate 
Diviaion,   Second   Department.     October  16, 

1906.  )  Action  by  John  A.  Smith  and  others 
against  Elmer  A.  Holden  and  another.  No 
opinion.  Judgment  and  order  reversed,  and 
new  trial  granted,  costs  to  abide  the  event,  on 
the  ground  that  the  evidence  tending  to  snow 
want  of  testamentary  capacity  was  suCBcient  to 
present  a  question  for  the  jury.  See,  also,  116 
App.  Dir.  867,  102  N.  Y.  Supp.  866. 

SMITH,  Appellant,  t.  WEISS  et  aL.  Re- 
spondents (two  cases).  (Supreqie  Court,  Ap[>el- 
late  Dirision,  Second  Department.  October  9, 
1008.)  Actions  by  George  6.  Smith  ocainat 
Bertha  Weiss  and  othen.  No  opinion.  Motion 
granted,  with  $10  costs. 

In  re  SNYDEXR.  (Supreme  Court,  Appellate 
Division.  First  Department.  October  16,  1908.) 
In  the  matter  of  Henry  B.  Snyder.  No  opinion. 
Motion  granted,  with  $10  costs.  Order  filed. 
See.  aiao,  119  App.  Div.  277,  IM  N.  T.  Supp. 
571-   

SOClArfl  ANONTMB,  Respondent,  t. 
KAHN,  Appellant  (Supreme  Court,  Appellate 
Division,  First  Department  November  6, 1908.) 
Action  by  the  SocUt6  Anonyme  against  Jacques 
K&hn.  A.  K.  Strieker,  for  appellant.  C.  A. 
Hausman,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements.  Or- 
der filed.   See,  also,  112  N.  T.  Snpp.  830. 

SODBKSON  et  al.  v.  MUTUAL  BENEFIT 
LIFE  INS.  CO.  (Supreme  Court  Aj)pellate 
Division,  First  Department.  October  16,  1908.) 
Action  by  Bessie  sodekson  and  another  against 
the  Mutual  Benefit  Life  Insurance  Company. 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed.  See,  also,  127  At^  Div.  668,  111 
N.  Y.  Snpp.  877.   

SOMMBR,  Bespondent,  v.  ELLIOTT,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  October  16,  1908^  Action 
by  Jacob  Sommer  against  Robert  H.  E.  El- 
liott. No  opinion.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

SOMMER,  RespondentT*  V.  IfffvLIOTT,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Second  Department  October  21.  1908.)  Ac- 
tion by  Jacob  Sommer  against  Robevt  H.  B. 
BSliott.    No  opinion.    Motion  denied. 


SOUTH  BROOKLYN  BBAI/TY  CO^  Appel- 
lant T.  CASPER  IBA  CONST.  CO.,  Respond- 
ent (Supreme  Court  Apiwllate  Division,  Sec- 
ond Department  October  16,  1908.)  Action 
by  the  Sooth  BrocAlyn  Realty  Company  against 
the  Cai^r  Iba  Construction  Company. 

PER  CURIAM.  The  commission  paid  by 
the  plaii^tiff  to  the  broker  for  procuring  the 
contract  which  was  broken  by  the  defeudant 
should  have  been  included  in  the  plaintiffs 
damages,  for  the  reason  that  the  parties  had 
provided  by  their  contract  for  the  payment  of 
such  commissions.  The  commission  ^aid  the 
broker  for  negotiating  a  resale  in  antidpation 
of  the  performance  of  the  contract  was  properly 
exdnded  as  being  too  remote,  for  the  reason 
that  the  parties  could  not  reasonably  be  deem- 
ed to  have  contemplated  that  element  of  dam- 
age^ Judgment  of  the  Municipal  Court  revers- 
ed, and  new  trial  ordered;  costs  to  abide  the 
event 

In  re  SOUTHWESTERLY  CORNER  OF 
MACON  ST.  AND  HOPKINSON  AVEl  IN 
CITY  OF  NEW  YORK.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  October 
9,  1908.)  In  the  matter  of  acquiring  title  by 
the  city  of  New  York  to  certain  landa  and  prem- 
ises situated  at  the  southwesterly  comer  of 
Macon  street  and  Hopkluson  avenue,  etc.,  se- 
lected as  a  site  for  a  public  library.  No  opin- 
ion. Order  affirmed,  witii  $10  costs  and  dis- 
bursements. 

In  re  8PINEI1LI.  (Supreme  Court,  Appel- 
late Division,  First  Department  October  30, 
190a)  In  the  matter  of  Antonio  l^inelli.  No 
opinion.  Motion  granted.  Order  filed. 

SPINELLI.  AppeUant  v.  JOHN  H.  PAR- 
KER CO.,  R^pondent.  (Supreme  Court,  Appel- 
late Division,  First  Department.  October  23. 
1906.)  Action  by  Amino  Splnelll,  as  adminis- 
tratrix, against  the  John  H7  Parker  Company. 
T.  J.  O'Neill,  for  appellant.  G.  S.  Petnudi, 
for  respondent  No  opioion.  Judgment  and  or- 
der affirmed,  with  costs.    Order  filed. 

SQUIER,  Respondent  v-  SALOMON,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  October  9,  1908.)  Action  by 
Albert  J.  Squier  against  Walter  J.  Salomon. 
No  opinion.  Order  affirmed  on  aigument  with 
$10  costs  and  disbursements. 

In  re  STAINTON.  (Supreme  Court  Appel- 
late Division,  First  Department.  May.  1908.) 
In  the  matter  of  Richard  J.  Stainton.  No  opin- 
ion. Reference  ordered.  Memorandum  per 
curiam.    Settle  order  on  notice. 

STARR,  Respondent  v.  KBANTZ,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
oad  Department  October  16,  1908.)  Action 
by  James  Starr  against  Herbert  Krants.  No 
opinion.  Judgment  of  the  Muiddpal  Conrt  af- 
firmed, with  coats.   

STEELBi  Appellant  v.  GATES  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Fourth  Department  September  30, 1908.)  Ac- 
tion by  Jennie  F.  Steele,  aa  executor,  etc.,  of 


Digitized  by 


1148 


B.  Frank  Steele,  afainst  S.  H.  Oatee  andi 

■othera. 

PER  OUBIAM.  Judgment  affirmed,  with 
coats. 

WILLIAMS  and  BOBSON,  JJ^  diawnt 

STEIN,  Respondent,  v.  NOYES  et  al.,  Ap- 
pellaDts.  (Supreme  Court,  Appellate  IHvision, 
Second  Department.  October  16,  1908.)  Ac- 
tion hy  Silas  W.  Stdn,  doii^  biuineBa  under 
the  firm  name  of  A.  M.  Stein  &  Co.,  aeainst 
Leo  N07e8  and  others.  No  opinion.  Motion 
granted,  with  $10  costs,  unless  the  appellants 
make  and  serve  the  case  on  appeal  within  10 
days  and  waive  notice  of  aigument  for  the  next 
term  of  this  court,  Jn  which  event  the  motion  is 
denied,  without  costs. 

STERN  T.  MARCUSE  et  al.  (Supreme 
Gciurt,  Appellate  Division.  Second  DepBrtment. 
October  Zi,  1908.)  Action  by  Nettie  Stem 
against  Millard  Marcuse  and  omen.  No  opin- 
ion. Motion  granted,  without  costs.  See,  also, 
112  N.  Y.  Supp.  6S3. 

STBVENS,  Respondent,  v.  BMPIBB  STATE 
DEGREE  OF  HONOR,  AmwUant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
November  11,  1908.)  Action  hj  Julia  Stevens 
against  the  Empire  State  Degree  of  Honor,  No 
opinion.    Judgment  and  oner  afflmwd,  with 
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In  re  STOWEUi.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  October  tf, 
1908.)  In  the  matter  of  the  application  of  Ben 
LeroT  Stow^l  for  admission  to  the  bar.  No 
opinion.   Application  granted. 

In  re  STRAIL'S  ESTATE.  (Supreme  Court, 
Appellate  Division,  Fourth  Department,  Octo- 
ber 14,  1908.)  In  the  matter  of  the  appraisal 
of  the  estate  of  Polly  StraiL  deceased,  under 
acts  relating  to  taxable  transfers. 

PER  CURIAM.  Order  affirmed,  with  costs. 
.  SPRING  and  WILLIAMS,  JJ..  dissent 

STRAIT.  Respondent,  v.  PROTECTED 
HOME  CIRCLE,  Appellant.  (Supreme  Court, 
Appellate  Division,  Third  Department  Septem- 
ber 17,  1908J  Action  by  Cornelius  W.  Strait 
against  the  Protected  Home  Circle. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

COCHRANBl  J„  dissents..  BESWELL,  J., 
not  sitting. 

STRAS8ER,  Appellant  v.  RICHTER,  Re- 
nmndent.  (Supreme  Court,  Appellate  Division, 
Second  Department.  October  22,  1908.)  Ac- 
tion br  Ernest  E.  Strasser  sgainst  Annie  Rich- 
ter.  No  opiniou.  Order  of  the  County  Court 
of  Westdiester  county  affirmed  by  default  with 
$10  costs  and  disbursements. 


STRAUS  et  al.  v.  AMERICAN  PUB.  ASS'N. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. October  16,  1808.)  Action  by 
Isidor  Straus  and  another  against  the  American 
Publishing  Association.    No  t^inion.  Motion 


SWEET,  Appellant  SWEET  et  al..  Re- 
spondents. (Supreme  Co  art.  Appellate  DitS- 
siou,  Fourth  Department  October  14,  19(«.) 
Action  by  D.  Bradley  Sweet  against  Faniue  O. 
Sweet  individually  and  as  executrix,  etc..  and 
others.  No  opinion.  Judgment  and  order  af- 
Ormed,  with  costs. 

SWEBTINiJ,  BMPondent  NKW  YOKE 
CENT.  &  H.  B.  B.  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  e\>arth  Dqwrtment 
September  23,  190a)  Action  by  William 
Sweeting  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  No  opinioii.  Mo- 
tion for  leave  to  appeal  to  Ooort  <tf  Afpeala 
granted,  and  Question  for  review  certified.  See^ 
also,  112  N.  Y.  Supp.  22S. 

In  re  EEENST'S  ESTATE.  <Siipreme 
Cburt  Appellate  Division,  Second  DepartnKUt 
October  16,  1908.)  In  the  matter  of  the  ap- 
pralsal  under  the  act  in  relation  to  taxable 
transfers  of  property  of  the  property  of  Susan 
A.  Ceeney,  deceased.  Ko  (H>inIon.  Order  of 
the  Surrogate's  Court  of  Kings  conntT  aOnne^ 
with  $10  costs  ud  disbursements. 


TAYLOR,  Appellant,  v.  HENDRICKSON. 
Respondent.  (Supreme  Court  Appellate  Divi- 
sion, First  Departmeot  October  16,  190S.) 
Action  by  James  E.  Taylor  against  Howard  B. 
HendricbBon.  G.  E.  Mmer,  for  ap^eUant  L 
M.  Young,  for  respondent  No  opiniOD.  Order 
affinned,  with  $10  costs  and  diabuncmeats. 
Order  filed. 


THOMPSON,  Bespondent  t.  STANDARD 
FASHION  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  First  Department.  Novem- 
ber 6,  19080  Action  by  Cora  D.  Thompson 
against  the  Standard  Fashion  Company.  J.  K 
Shetfian,  ^r  appellant  H.  Nathan,  for  re- 
spondent No  opinion.  Judgmrat  and  order 
reversed,  and  new  trial  ordered,  costs  to  ap- 
pellant to  abide  event,  unless  plaintiff  stipu- 
lates to  reduce  verdict  to  $5,500,  in  which  eveui 
judnnent  a*  so  reduced,  and  order,  affinned 
without  costs.  Settle  order  on  notice. 

TOUMEY,  Respondent  v.  DB  WITT,  Appel- 
lant. (Supreme  Court,  Aippellate  Division,  rirEt 
Department  October  Id,  1908.)  Action  by 
Joseph  Tourney  against  ^omas  D.  De  Witt. 
J.  J.  Mahoney,  for  appellant  No  opinion.  Or* 
der  affirmed,  with  $10  coste  and  disbursements. 
Order  filed. 

TOWNSEND.  Respondent  v.  TOWNSEND. 
Appellant.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  October  9,  lua>.) 
Action  by  Lolo  G.  Townsend  against  IrvitiK 
Townsend.  No  opinion.  Order  modified,  on 
argument  by  reducing  the  counsel  fee  to  $^0 
and,  as  so  modified,  affirmed,  without  costs. 

TROTTO,  Respondent  t.  BESiLDW  &  M^ 
RITT  CO.,  Appellant  {Sapitaaa  Oonrt  Ap- 
pellate Division,  Second  Departmant.  October 


Digitized  by 


ICBKOBANDUM  DBCI8I0NB. 


1149 


22,  190B.)  Action  bj  Tineenzo  Trotto  against 
the  BfiUew  &  Herritt  Company.  No  opinion. 
Motion  denied.   See,  also,  111  N.  T.  Snpp.  638. 

In  re  TBUSTEES  OF  VILIiAGB  OF 
WHITE  PLAINS.  (Snpreme  Ooart,  Appellate 
Division,  Second  Department  October  16, 1908.) 
In  the  matter  of  the  application  of  the  trusteea 
of  the  village  of  White  Flaina  to  condemn  land 
for  sewerage  purposes.  No  oidnion.  Motion 
granted.  Settle  order  before  Mr.  Jostfce  Miller, 
and  submit  proof  showing  the  serricee  of  the 
commissioners  and  the  stenonapber.  See,  also, 
124  App.  DlT.  1,  108  N.  Y.  Sopp.  69a 

TUCB:ER,  Respondent,  v.  NEW  YORK 
CITY  R.  CO.,  Appellant.  (Snpreme  Court, 
Appellate  Division,  First  Department  Novem- 
ber 6,  1908.)  Action  by  James  W.  Tucker 
agaiust  the  New  York  City  Railroad  Company. 
W.  H.  Wood- for  appellant  W.  O.  Reddy,  for 
respondent  No  opuaon.  Jndgme&t  and  order 
afllrnied,  with  costs.   Order  filed. 

TURIN  CEMETERY,  Respondent,  v. 
BARN£]S,  Appellant  et  al.  (Supreme  Court, 
apellate  Division,  Fourth  Department.  Sep- 
tember 30,  1906.)  In  tbe  matter  of  the  petition 
of  the  Turin  Cemetery  against  Msry  A.  Barnes, 
Impleaded  with  others.  No  opinion.  Order 
affirmed,  with  flO  costs  and  diflbursements. 

VALENTINE  v.  WOODS.  (Supreme  Court, 
Appellate  Division,  Flrat  DepartuKut,  October 
16,  1908.)  Action  by  Mai?  D.  Valentine 
affainst  Albert  H.  Woods.  No  opinion.  Ap- 
pHcation  d«iied,  with  flO  eqjits.  Order  algned. 
Bee.  also,  69  Misc.  Bep.  4,71,  110  N.  T.  Snpp. 
990.  

TAN  BBUBEIN  &  N.  T.  BILLPOSTING 
CO^  ReQondent  t.  CUNNINGHAM  et  al.. 
Appellants.  SAME  T.  KENNBT  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment  October  16,  1908.)  Actions  by  the  Van 
Beuren  &  New  York  Billposting  Company 
against  Harry  T.  Cunningham  and  others,  and 
against  one  Kenney  and  others.  G.  H.  D. 
Foster,  for  appellants.  L.  W.  Trowbrli^e,  for 
respondent  No  opinions.  Orders  affirmed, 
witn  910  costs  and  disbursements  in  each  esse. 
Orders  filed.   

VAN  FLEET  v.  NEW  ERA  CONST.  CO. 

i Snpreme  Court,  Appellate  Division,  Second 
>epartment  October  22,  1908.)  Action  by 
Wilbur  Van  Fleet  against  the  Mew  Era  Con- 
struction Company.  No  opinion.  Motion  de> 
nied. 

VATAES,  Respondent,  v.  SIMPSON,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  October  16,  1908.)  Ac- 
tion by  Milton  Vatake  against  William  Simp- 
sou.  No  opinion.  Order  M  the  Mnnidpal  Court 
affirmed,  with  eosta. 

VBROBSSLICH    v.  HEIMHRDINGER. 

(Supreme  Court  Appellate  Division,  First  De* 
partment  October  16,  190S.)  Action  by  Sam- 
uel H.  Vcrgesslich  against  OeoTge  0.  Heimerd- 


inger. 
costs. 


No  opinion. 
Order  filed. 


Motion  dented,  with  $10 


VIELB,  Respondent,  t.  McLEAN  et  al.,  Ap- 
mllanta.  (Supreme  Court.  Aniellate  Division. 
Fourth  Department.  October  14,  1008.)  Ac- 
tion by  Piatt  B.  Vlele  against  Hector  McLenn 
and  anotber.  No  i^inlon.  Interlocutory  judg- 
ment affirmed,  witti  costs. 

VILLAGE  OF  WAVEBLY  v.  WAVERLY 
WATER  CO.  et  al.  (Snpreme  Court.  Appel- 
late Dividon.  mrd  Department  October  2, 
19080  Action  br  1^  village  of  Waverly  against 
the  waverly  Water  Company  and  others.  No 
opinion.  Motion  for  leave  to  appeal  to  Court 
of  Appeals  granted,  and  question  certified  as 
follows:  Is  the  petition  sufficient  in  law  to 
authorise  the  granting  of  the  relief  asked  for? 
See,  also,  111  N.  Y.  Snpp.  541. 

VINT,  Respondent,  v.  CONEY  ISLAND  & 
B.  R.  CO.,  Appellant.  (Snpreme  Court,  Appel- 
late Division,  Second  Department.  Octotwr  9, 
1908.)  Action  by  David  Vint,  as  administra- 
tor, etc.,  of  John  R.  Vint,  deceased,  a^inst  the 
Coney  laland  &  Brooklyn  Railroad  Company. 
No  opinion.  Order  unanimously  affirmed,  with 
costs. 

VITOLO,  Respondent,  v.  LEVISON  et  al.. 
Appellants.  (Supreme  Court  Appellate  Divi' 
sioL  Second  Department.  October  9.  1008.) 
Action  by  Giacduno  Vitcdo  against  Isaac  Levt- 
son  and  anotho-.  No  opinion.  Judgment  of  tbe 
Municipal  Court  affirmed  by  default,  with  costs. 

WADDILL,  Respondent  v.  NEW  YORK 
CITY  RY.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department  Novem- 
ber 6,  1908.)  Action  by  (ieorge  E.  Waddill 
against  the  New  York  City  Railway  Company. 
B.  H.  Ames,  for  appellant  J.  B.  Sbeeban,  for 
respondent. 

PER  CURIAM.  Judgment  and  order  revers* 
ed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event  unless  plaintiff  stipulates  to 
reduce  verdict  to  $2,500,  In  which  event  judg- 
ment, as  so  modified,  and  order,  a^med,  with- 
out costs.    Settle  order  on  notice. 

WALAIKO,  Appellant,  v.  LAWRENCE,  Re- 
spondent. (Supreme  Court,  Appellate  Division. 
Second  Department.  October  22,  1908.)  Ac- 
tion by  Charles  Walaiko  against  August  Law- 
rence. No  opinion.  Jud^ent  of  the  Municipal 
Court  affirmed,  with  costs. 

WARRILLOW.  Appellant  BIDWEXiL  et 
al..  Respondents.  (Supreme  Court  Appellate 
Division,  Fourth  Department  November  11. 
1908.)  Action  bv  Alfred  A.  Warrillow  against 
Frank  S.  Bidwell,  as  executor,  etc.  No  opin- 
ion.   Order  affirmed,  with  costs. 

In  re  WATEIR  SUPPLY 'iN  CITY  OF  NEW 
YORK.  (Supreme  Court.  Appellate  Division, 
Second  D^ortment  October  22,  1908.)  In  the 
matter  of  the  application  of  the  city  of  New 
York  to  acQuire  certain  real  estate  at  Massa- 
pequa,  in  tbe  towns  of  Hempstead  and  Oyster 
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Bay,  in  the  county  of  Nassau,  for  purposes  of 
water  supplf.  No  opiniOQ.  Motion  granted. 
The  order  will  be  resettled  hj  addiog  thereto 
the  words,  "upon  the  eridence  already  adduced 
before  them  and  anch  furtiier  evidence  as  may 
be  received  In  respect  to  the  land  of  the  renpond- 
ent."  See,  also,  119  App.  Dir.  74,  108  nT  Y. 
Sapp.  911. 

WATSON,  Appellant,  v.  NBW  YORK  OON- 
TRAOTING  CO.,  PENNSYLVANIA  TERMI- 
NAL, Respondent  (Supreme  Court,  Appellate 
Division,  Second  Department.  October  9,  1908.) 
Action  by  Mary  Watson,  as  administratrix,  etc., 
of  Hugh  Wa&Bon,  deceased,  against  the  New 
York  Contracting  Company,  Pennsylvania  Ter- 
minal. No  opinion.  Motion  denied.  See*  also, 
127  App.  Div.  134,  111  N.  Y.  Supp.  277. 

WEIL  et  aly  Respondents,  T.  CENTRAL 
VERMONT  RY.  CO.  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment November  6,  1908.)  Action  ^  Emil 
Well  and  others  against  the  Central  Vermont 
Railway  Company  and  another.  M.  6.  Lynch, 
for  appellants.   A.  C.  Weil,  for  respondents. 

PER  CURIAM.  Judgment  reversed  as  against 
the  weight  of  evidence,  and  new  trial  ordered 
before  anothn  referee:  oosta  to  appellant  to 
abide  event.    Settle  order  on  notice. 

CLAREB,  J.,  dissents. 

WELLBR,  Respondent,  T.  OONSOLIDATBD 
OAS  00.,  Appellant.  (Snpreme  Court,  Appel- 
late IMvislon,  First  Department.  November  6, 
1908.)  Action  by  Sarah  E.  Weller  against  the 
CVinsoIIdated  Gas  Company.  J.  A.  Carver,  for 
appellant    C.  Caldwell,  tor  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    Order  filed. 

Mclaughlin  and  houghton,  jj.,  dis- 
sent _ 

WERNER  V.  SHILL.    (Supreme  Court  Ap- 
pellate Division,  First  DepartUMBt   October  SO, 
Action  by  Rudolf  Werner  a^bat  Hen- 
ry W.  Shill.   No  opinion.   Motk»  granted,  with 
$10  costs.    Order  filed. 

WHITCHEiRj  Appellant  v.  CITY  OF  LOCK- 
PORT,  R^pondent.  (Supreme  Court  Appellate 
Division,  Fourth  Department  September  30, 
1908.)  Action  by  Elizabeth  Wbltcher  against 
the  city  of  Lockport  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 

WHITE,  Appellant  T.  WATTS  et  al..  Be- 
BDOndenta.  (Supreme  Court  Appellate  Division, 
Fourth  Department.  September  30tl908.}_  Ac- 
tion by  Andrew  A.  White  against  Thos.  Watts 
and  ouiera.  No  opinion.  Order  affirmed,  witii 
flO  coati  and  diaborBements. 

In  re  WILLIAMS.  (Supreme  Court,  Appel- 
late Division,  Second  Department  October  2Z, 
190S.)  In  the  matter  of  the  applkatton  of  Web- 
ster F.  Williams  for  admission  to  the  bar.  No 
opinion.    Application  granted. 

WILLIAMS  et  al.,  Aspetlaats,  v.  OETMAN, 
Beepondent   (Suprema  Gonrt  Ajppellate  Divia- 


ion,  mtird  Department  Septembar  17,  190&1 
Action  by  Silas  E.  WlUlama  and  another  agains: 
David  Getman,  Jr. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    See  99  N.  Y.  Supp.  977. 

SMITH,  P.  3^  and  KBUiOGO,  dlMent 
aent 

WILNER,  Respondent,  t.  INDEPENDENT 
ORDER  AHA  WAS  ISRAEL,  Aprollant  (Su- 
preme Court.  Appellate  Division,  First  Depart- 
ment. October  16,  1908.)  Action  by  Samuel 
Wllner,  as  administrator,  against  the  Indepeod- 
ent  Order  Ahawas  Israel.  A.  B.  Jaworower. 
for  appellant.  Bl  Mendel,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bdrsements.  Okder  filed.  See,  also,  122  App. 
Div.  615,  107  N,  Y.  Supp.  497. 

WINOHBLU  Apnellant  T.  NBW  YOBE 
CENT.  &  H.  R.  R.  CO.,  Respondent.  (8ai»enw 
Court,  Appellate  tMvfaion,  Fourth  DepettmeoL 
November  11,  1906.)  Action  to  Elonao  R.  Win- 
ch ell  antinst  the  New  York  Central  ft  Hndaoa 
River  Railroad  Company. 

PEB  CUBIAM.  Judgment  and  order  affirm- 
ed, with  coats.  See.  alao,  121  App.  IMt.  62,  105 
N.  Y.  Supp.  42S. 

SPRING,  J..  dlMta. 

WITT,  Respondent  WITT,  Appellant 
(Supreme  Court,  Apitellate  Division,  F^rst  De- 
partment November  6,  1906^  Action  by  Do- 
ra Witt  against  Quatav  O.  F.  Witt  O.  O.  Foe)- 
ker,  for  appellant  W.  Lippman^  for  respond- 
ent No  o^nion.  Order  modified,  at  atated  in 
order  entered,  and,  as  modified,  affirmed,  with- 
out costs.    Order  filed. 

WOOD  et  al..  Respondents,  v  PROUDMAN. 
Appellant  (Sapmne  Court,  Appellate  Divi- 
sion. Fliat  Department  October  16,  1908.) 
Action  by  St,  John  Wood  and  others  against 
John  O.  Proudman.  B.  Patterson,  for  appel- 
lant C  S.  Mackenzie,  for  reepondenta.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dia- 
bursementa.  Order  filed.  See,  also,  122  Ap^. 
Div.  826,  107  N.  Y.  Supp.  757. 

WOODRUFF,  Respondent  v.  HUDSON  BIT- 
ER ELECTRIC  POWER  CO.,  Appellant  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment. November  11, 1908.)  ActiMi  by  John 
H.  Woodruff,  as  administrator,  etc,  againat  the 
Hudson  River  Electric  Power  Company. 

PBR  CUBIAM.  Judgment  aad  order  affirm- 
ed, with  coats. 

ROBSON,  J.,  dissents. 

WOULFE,  Respondent,  T.  MODBBN  WOOD- 
MEN OF  AMBRIOA,  Aroellaot  (SaprenK 
Court,  Appellate  IMvisloo,  Fourth  Department 
October  17,  1908.)  Action  by  Mai^Earet  Wonlfe 
against  the  Modem  Woodmen  ot  America. 

PER  CURIAM.  Judgment  and  <ada  affiim- 
ed,  with  coste. 

WILLIAMS.  J.,  dlaynts. 

WRIGHT,  AppeUant,v.  KNIGHTS  OF  THE 
MACCABEDS  OF  THE  WOBLD^  BeapoodeBL 


Digitized  by 


UBHOEANDnU  DSCISIONS. 


1151 


{Supreme  Court,  Appellate  Division,  Ponrth  De- 
partment.   SeptemT>Gr  23,   19080    Action  by 
Dennis  L.  Wneht  against  tlie  Knights  of  tbe 
Maccatiees  of  t£e  World. 
PER   CURIAM.    Judgment   affirmed,  witli 

COBtB. 

BOBSON,  dimnts.  SPRING,  J.,  not  sit- 
ting.   

WYSTRACH  T.  INTBBBORO  RAPID 
TRANSIT  GO.  (Supreme  Court,  Appellate  Di- 
Tision,  First  Department  October  30,  1908.) 
Action  by  Frida  Wystrach  against  the  Interboro 
Rapid  Transit  Company.  No  opinion.  Motion 
denied,  with  ?10  costs.    Order  filed. 

In  re  TBOMANS  et  al.  (Supreme  Conrt,  Ap- 
pellate DiTision,  First  Department.  October  16, 
1908.)  In  the  matter  of  Ward  B.  Yeomans  and 
another.  No  opinion.  Reference  ordered.  Set- 
tle order  on  notice. 

TUBNGLING,  Appellant,  ▼.  BETZ  et  al.. 
Respondents.  (Supreme  Court,  Appellate  DiTi- 
sion, First  Department.  October  16, 1908.)  Ac- 
tion by  Catherine  M.  Ynengling  axainst  John  F. 
Bets  and  others.  Kellogg,  B.  &  E.,  for  appel- 
lant A.  I.  EUkns,  for  respimdenta.  No  opin- 
ion.   Older  affirmei^  with  |10  costs  and  dls- 


barKmeoto.  Order  filed.  See,  also,  120  Appu 
Div.  700,  106  N.  Y.  Supp.  815. 

ZEHiLNE>a  et  al..  Respondents,  v.  GOLDFE- 
DBR  et  al.,  Appellants.    (Supreme  Court,  Ap- 

Mllate  Division,  Second  Department.  October 
,  190a)  Action  by  Joseph  M.  Zellner  and 
another  against  Davis  Goldfeder  and  another. 
No  opinlcm.    Motion  granted. 

ZIBGLER,  Respondent,  v.  BELL  TELE- 
PHONE CO.  OF  BUFFALO,  Appellant  (Su- 
preme Court,  Appellate  Division,  Fourth  Depart- 
ment. September  30,  190a)  Action  bv  Lucy 
Ziegler,  by  guardian,  etc.,  against  the  Bdl  Tele- 
phone C)ompany  of  Buffalo. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WIUJAMS,  J.,  fisaentB  on  tiie  ground  that 
the  verdict  is  excessive. 


ZONGIIETTI,  Respondent,  T.  NEW  JER- 
SEY TERMINAL  DOCK  &  IMPROVEMENT 
CO.,  Appellant  (Supreme  Court  Appellate 
Division,  Second  Department.  October  lo, 
160S)  Action  by  Giovanni  Zonghetti  against 
the  New  Jersey  Terminal  Dock  &  Improvement 
Company.  No  opinion.  Order  unanimously  af- 
firmed, with  coatB. 
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ABANDONMENT. 

Of  attachtneot,  lee  Attachment,  |  8. 

Ot  easement,  ace  Baaementa,  |  1^ 

Of  huaband  or  wifd,  aee  Husband  and  Wife, 

ol  oil  leaae,  aee  Minea  and  Mlneiala,  1 1. 

ABATEMENT. 


Of  legacy,  aee  WIHa,  t  4. 
Of  rent  for  failnre  of 


landlord  to  comply  with 
contract,  see  Lindlord  and  Tenant,  {  4. 

ABATEMENT  AND  REVIVAL 

Right  of  action  hy  or  against  petaonal  repreaen- 
tatiTe.  see  Eh.ecaton  and  Adminlatraton,  |  6. 
SnbstitntioD  of  parties,  aee  Parties,  |  1. 

I  1.   Objections  to  Jnrladlctlon. 

•^Tiere  there  are  two  proceedinRS  pendinK 
between  the  same  parties  for  the  aame  object, 
the  proceedinfc  first  commenced  is  a  bar  to  that 
commenced  aftetwarda. — In  re  Moran  (8nr.) 
207. 

I  2.    Another  Mtlos  pandlnc* 

*The  pendency  of  oue  action  is  a  defense  to 
a  second  action  on  the  same  cause  of  action; 
but  the  dismissal  of  the  first  action  for  want 
of  prosecution  invalidates  the  defense.— Con- 
Ion  T.  National  Fireproofing  Co.  (Sup.)  652. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  Improre- 
ments,  see  Municipal  Corporations,  %  8. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  piiblic  use,  see  Eminent 
Domain,  f  1. 

Bighta  in  streets  in  cities,  see  Municipal  Cor- 
porations, S  5. 


ACADEMIES. 

See  Schools  and  School  IMstricts,  |  1. 


ACCEPTANCE. 


Of  bin  of  exchange,  see  Bills  and  Notes,  {  1. 
Of  dedication,  see  Dedication,  i  1. 
Of  goods  sold  iu  general,  see  Sales,  |  3. 

*PaUt  uMtated. 
112  N.Y.S.— 78  (1153) 


ACCIDENT. 

Oanse  of  perwnal  injuries*  aee  Nagllgenoe,  |  1 

ACCOMMODATION  PAPER. 

Sea  BHla  and  Notei. 

ACCORD  AND  SATISFACTION. 


See  Payment 


ACCOUNT. 


Copies  of  accounts  alleged  or  annexed  in  plead- 
ing, see  Pleading,  |  5. 
Bight  to  discovery,  see  DiscoTcty,  8  1. 

Accounting  hi/  partUmlar  <^aue»  of  penom. 
See  Execotors  and  AdmlDlBtrators,  |  6;  Re- 
ceivers, g  2. 

Guardian  of  insane  persons,  see  Inaane  Per- 
sons, i  2. 
Trustee,  see  Tmsta,  {  6. 

ACCOUNT.  ACTION  ON. 

Copies  of  accounta  alleged  or  annexed  In  jtlead- 
ing,  see  Pleading,  |  5. 

ACKNOWLEDGMENT. 

operation  and  eifect  of  admisaiou  as  evidence, 
aee  Evideno^  |  4. 

ACTION. 

Abatement,  see  Abatement  and  ReTfval. 
Jurisdiction  of  courts,  see  Courts. 
Limitation  bj  statute,  see  Limitation  of  Ac- 
tions. 

Pendency  of  action,  see  Abatement  and  Bevival, 

g  2;  Ua  Pendens. 
Restraining  action  at  law,  see  Injnnctfon,  1 1. 

Actions  between  partiet  in  particular  relaUona. 
See  Landlord  and  Tenant,  S  4:    Master  and 

Servant,  fiS  2,  8 ;  Partnership,  |  4. 
Bailor  and  iHiilee,  see  Bailment. 
Corporation  and  corporate  officers,  see  Coipora^ 

tions.  f  8. 
Co-tenants,  aee  Partition,  {  1. 

•m  syllataa. 
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Action*  iy  or  afftUiut  particular  clattea  of  per- 
toni. 

S«e  Carrieni,  §S  2,  8;  Bxecntora  and  Adminis- 
trators, I  5 ;  Infants,  S  1 ;  Municipal  Corpo- 
rations, I  8;  Partoersbip,  S  2;  Street  Rail- 
roadB,  §  2;  Warehoasemen. 

Assignees,  see  Assignments,  {  1. 

Stockholders,  Bee  Corporations,  §  2. 

Taxpayers,  see  Municipal  Corporations,  S  7. 

Actiont  relating  to  particular  tpeoie$  of  prop- 
erty or  eatatet. 
Party  wall,  see  Party  Walls. 

Particular  eaute$  or  ffrounda  of  action. 

See  Bills  and  Notes,  |  6;  Gonspirac?,  {  1: 
Fraud,  %  2;  Insarance,  M  9,  10;  Libel  and 
Slander,  {  2 ;  Money  I«nt :  M<Hi^  Paid ; 
NeBligence^  t  2 ;  Nuisance,  {  1 ;  fnespasa ; 
Trover  and  OoDTersion,  {  2;  Work  and  La- 
bor. 

Breach  of  contract,  see  Contracts,  |  4;  Sales, 
S  5 ;  V^dor  and  Purchaser,  f  5. 

Cancellation  of  liquor  tax  cemficate,  see  In- 
toxicating Liquora,  {  3. 

Compensation  of  bnwer,  see  Brokers,  {  2. 

Failure  to  deliver  ahipment  of  goods,  see  Car- 
riers, S  2. 

Infringament  of  trade-mark  or  trade-name,  »e 
Trade-Harks  and  Trade-Names,  S  1. 

Jadgment  for  infant,  see  Infants,  |  1. 

Loss  of  or  injary  to  goods  sbippea,  see  Canieis, 
12. 

Negligoice  of  attorney,  sse  Attorney  and  Client, 
i  3. 

Personal  Injuries,  see  Animals ;   Carriers,  I  3 ; 

Master  and  Servant,  %  8;    Bailroads,  f  6; 

Shipping,  S  1 ;  Street  Railroads,  S  2. 
Price  of  goods,  see  Sales,  f  6. 
Recover;  of  land  sold  by  vendor,  see  vendor 

and  FuTchaser,  {  4. 
Recovery  of  payment,  see  Payment,  {  3. 
Recovery  of  price  paid  for  land,  see  Vendor  and 

Purchaser,  {  6. 
Recovery  of  tuition,  see  Schools  and  School 

Districts,  |  1. 
Rent,  see  Landlord  and  Tenant,  fi  4. 
Services,  see  Master  and  Servant,  {  2;  Work 

and  Labor. 
Storage,  see  Warehousemen. 
Subscriptions  to  stock,  see  Corporations,  {  1. 
Unfair  competition  in  trade,  see  Trade-Marka 

and  Trade-Names,  8  1. 
Wage^  see  Master  and  Servant,  {  2. 

Particular  formt  of  action. 
See  Trespass,  f  1 ;  Trover  and  Conversion. 

Por(»c«Ior  form$  of  tpecial  relief. 
Sse  Divorce ;  Injunction ;  Partition,  |  1 ;  Quiet- 

iog  Title;  Specific  Performance. 
Admeasnrement  or  assignment  of  dower,  see 

Dower,  {  1. 
Alimony,  see  IMvorce,  |  3. 

Determination  of  adverse  claims  to  real  proper- 
.  ty,  see  Quieting  Title. 

Dissoluticm  of  corporation,  see  Corporations, 

DLsolntim  of  partnership,  see  Partnership, 
14. 


Enforcement  of  stockholder's  liability,  see  Cm- 

porations,  (  2. 
Enforcement  or  foreclosure  of  lien,  see  Mecban- 

ics'  Liens,  f  4;  Railroads,  |  4. 
Elstablisbment  and  enforcement  of  charity,  see 

Cbaritiea,  f  2. 
Sstablishmeat  of  will,  see  Wills.  {  2. 
Foreclosure  of  mortgage,  see  Mortgages,  }  5: 

Railroads,  $  4. 
Removal  of  cloud  on  title,  see  Quieting  Title. 
Setting  aside  will,  see  Wills,  |  2. 

Partieular  proceeding*  in  acttamM. 

See  Appearance ;  Costs ;  Damages ;  Deposi- 
tions; IMsmissal  and  Nonsuit:  Evidence: 
Elxecotioa;  Judgment;  Judicial  Sain:  Jury; 
Lfanitatioa  of  Actions;  Parties;  Pleading: 
Process ;  Removal  of  Ganses ;  Trial ;  Venne. 

Bill  of  particulars,  see  Pleading  I 

Default,  see  Judgment,  8  1. 

Nonsuit,  see  Trial,  8  4. 

Notice  of  action,  see  Process,  {  1. 

Particular  remedies  in  or  incident  to  MfioM. 
See  Arrest,  f  1;  Attachment;  IMseorery;  In- 
junction ;  Receivers. 
Notice  of  pendency  of  actiw.  see  Lis  Pendens. 

Proceeding*  in  exercise  of  tpecial  or  limiui 

iuriedictioiiB. 
Oourts  of  limited  JorMiction  In  general,  see 

Courts,  I  2. 
CHminal  prosecutions,  see  Criminal  Law. 
Suits  in  equity,  see  filqalty. 
Suits  in  justices'  conrts«  see  Jiutiees  of  the 

Peace,.  S  2. 

Review  of  proceeding*. 
See  Appeal;  Oertiotarl;  New  TriaL 

I  1.   JolmdOTp    spUtttMC  oonsolMaHam, 
and  seToranoe. 

8  57.  Notwithstanding  Code  Civ.  Proc  ft 
817,  818,  hdd  error  to  remove  an  action  from 
the  Municipal  Court  and  consolidate  it  with 
an  action  in  the  Supreme  Court.— Argyle  Co. 
V.  Griffith  (Sup.)  773. 

8  Z.    ComBwrneement,    ^os««ntl*B.  ami 
termination. 

The  Issues  in  a  partition  held  not  the  same 
as  those  in  a  proceeding  In  the  Sntrogate's 
Court  by  creditors  to  sell  decedents  realty  for 
debt*,  so  that  the  Surrogate's  proceeding  was 
improperiy  stayed.— Byaa  v.  Benjamin  iSap-t 
441. 

In  a  partition  by  heirs,  the  costs  being  in 
the  court's  discretion,  and  it  having  power  un- 
der Code  Civ.  Proc.  |  1638,  to  require  the  en- 
tire proceeds  of  sale  to  be  deposited  with  tbe 
county  treasurer,  creditors  would  be  protected 
without  staying  the  partition  suit  until  the  Af- 
terminatioii  of  a  pending  proceeding  to  se!! 
realty  for  intestate's  d^ts.— Ryan  t.  Beniamio 
(Sup.)  441. 


ACTION  ON  THE  CASE. 

See  Trespass,  {  1, 


*  Faint  annotated.  See  syllalras. 
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ADEQUATE  REMEDY  AT  UW. 

Effect  on  jnriadletion  of  •qnity  to  snuit  rdlet 
from  jnagmoit,  see  Judgment  S  8. 

ADJOINING  LANDOWNERS. 

See  Boondarles;  Party  Walls. 

Under  an  ordinance  providii^  that,  vben  an 
excavation  goes  b«low  10  feet,  the  excavator 
must  preserve  contignoiu  structares,  etc.,  any 
wall  or  structure  is  contiguous  which  Is  near 
enough  to  be  disturbed  by  the  excavation.— 
Baxter  t.  York  Realty  Co..  (Sup.)  45& 

ADJUDICATION. 

operation  and  effect  of  fOimez  aAiodkatlon, 
see  Jndsmentt  |  5. 

ADMEASUREMENT. 

Of  domr,  ase  Dower,  1 1. 

ADMINISTRATION. 

Of  charity,  see  Charitioi,  {  2. 
Of  estate  of  deoedoit,  Me  Bxeeuton  ud  Ad- 
ministrators. 
Of  trust  property.  Me  ^nniata,  |  ^ 


See  Shipping. 


ADMIRALTY. 


ADMISSIONS. 


As  evidence  in  civil  actions,  see  Evidence,  f  4. 
In  pleading^  aev  Pleadins,  H  1.  2. 

ADOPTION. 

The  words  "If  satisSed,"  as  used  In  Domestic 
Relations  Law,  Laws  1806,  p.  227,  c  272,  S  63, 
held  to  constitute  a  clear  grant  of  discretion- 
ary power.— In  r«  WardTa  Bstata  (Sor.)  282. 

ADVERSE  CUIM. 

To  real  pn^rty,  see  Qnleting  nntle. 

ADVERSE  POSSESSION. 

See  Umitation  of  Actions. 

Conveyance  of  land  held  adverMly  as  diatnper- 

ty  and  maintenance,  aee  Ohamperty  and  luin- 

tenance. 
Of  eaaonen^  sm  BaMmenta. 
Prcecripttve  riglits  to  land  for  porpoM  of  higb- 

way,  see  Highways,  |  1. 
Riffht  of  Indian  to  establish  title  to  lands  1^ 

preecriptioo.  aee  Indians. 
Sufficienor  of  prescriptive  title  of  yrador,  mo 

Vendor  and  PurchaMr.  i  2. 


I  1.  RataM  mmA  veqwIsltM. 

*Facte  held  to  show  title  by  edvenw  posses- 
sion.—Lewlne  V.  Oerardo  (Sop.)  192. 

{  31.  Elements  neeesaaty  to  perfect  title  by 
adverse  possession  stated.— Qreen  v.  Horn  (Sup.) 
093. 

i  71.  Where  a  deed  de8cril)ed  the  lands  enter- 
ed on  by  the  purchaser,  his  posseasion  was  ad- 
verse, under  color  of  title,  however  groundless 
the  title.— Oreen  v.  Horn  (Sup.)  993. 

i  2.  PlemdlnK*  ovldaaee,  trial.  anA 
▼lew. 

S  114.  Evidence  heJd  to  authorize  the  jury  to 
find  that  <m«  held  premises  under  a  title  by  ad- 
verse poBseedon.— Oreen  v.  Horn  (Sap.)  BBS. 

ADVERTISEMENT. 

Offidal  newspaper,  see  Newspapers. 
FublicatioB  of  process,  see  Process,  |  1. 

AFFIDAVITS. 

See  Depositions. 

As  part  of  record  on  appeal,  Me  Appeal,  |  & 
For  arrest,  see  Arrest,  }  1. 
For  publication  of  service,  see  Process,  S  1. 
Sufflciency  to  aathorlae  extradlHon,  sm  ESEtn- 
dition.  I  1. 

AGENCY. 

See  Principal  and  Agent 


AGREEMENT. 


See  Contracts. 

ALIENATION. 

<5t  lands  by  Indian,  see  Indians. 
Suspensicm  of  power  of  alienation  of  property, 
Me  Perpetuities. 


See  Indians; 


ALIENS. 


ALIMONY. 


See  Divorce,  §  3. 

ALTERATION  OF  INSTRUMENTS. 

Contract  for  Mle  of  land,  see  Vendor  and  Pur- 
chaser, f  3. 

AMENDMENT. 

Of  pleadlBff,  SM  PleadtDg,  1  & 
On  appeal,  see  Appeal,  f  o. 


*Polm«  aametaWd.  See  sgrllaVu. 
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ANIMALS. 


S  TO.  Under  rule  stated,  an  owner  dt  a  mad 
dog  held  not  liable  for  injurr  inflicted  bg  it.— 
Van  Kttea  v.  Noyes  (Sup.)  888. 

I  74.  Evidence  held  insufficient  to  show  that 
a  dog,  which  inflicted  injury  while  mad  was 
pzeviously  vicious  and  likely  to  Ute  cattle. — 
Van  Etten  v.  Noyes  (Sup.)  888. 

ANNUITIES. 

AfKements  tor  payment  of  in  genen^  see  Con- 
ttacts,  I  1. 

ANNULMENT. 

Of  will,  see  Wills.  S  2. 
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i  221.  Thon^  ma  order  nantliic  a,  motioi 
(or  interest  on  an  award  of  damas«8  in  eminent 
domain  proceedings  by  a  cit^  was  not  opposed 
by  the  city,  it  being  wholly  irr^alar  and  caa- 
trary  to  law,  the  order  will  be  reversed,  oo  ap- 
peal by  the  city,  without  coats  to  eitber  party 
on  ap^al.— In  re  Belmont  Street  in  the  City  w 
New  York  (Sup.)  858;  In  re- Swain,  Id. 

I  173.  A  claim  that  a  defendant  in  mechazt- 
ic's  lien  proceedings  was  entitled  as  a  material- 
man  to  priority  of  lien  over  cwtractors  and  snb- 
contractors,  not  presented  by  any  reqaeat  or  ex- 
ception in  the  lower  court,  cannot  be  omaidend 
on  appeal.— Hnrley  v.  Tudcer  (Snp.)  980l 

S  197.  An  objection  to  defendant's  evidence 
cannot  be  availed  of  on  appeal  where  it  was  iioi 
urped  at  the  trial. — Columbus  Circle  Hotel  Co. 
V.  Dobrociynski  (Snp.)  10*9. 


ANTICIPATED  PROFITS. 

Recovery  of,  see  Damages,  S  1. 

APPEAL 

See  Certiorari ;  New  Trial. 
Review  of  actions  In  municipal  courts,  see 
Courts,  I  2. 

Review  of  crhulnal  proaecntlona,  see  Criminal 
Law,  I  6. 

Under  section  233  of  Mnnlcipal  Conrt  Act 
(Laws  1902,  p.  1662,  c.  580),  as  amended  by 
Lews  1907.  p.  554,  c.  804,  and  under  sections 
253-257  inclusive,  an  order  denying  a  motion 
to  set  aside  a  default  judgment  Acid  not  ap- 
pealable.—Friedberger  T.  Stulpnagel  (Sup.)  89. 

•Under  Code  Civ.  Proc.  I  1294,  a  party  held 
not  entitled  to  appeal  from  an  order  taken 
against   bim   by  defttult. — Stern   t.  Hatcuse 

(Sup.)  653. 

8  1.    Rlclit  of  review. 

•A  party  held  not  aggrieved  by  an  order, 
and  so,  under  Code  Civ.  rroc.  {  1284,  not  en- 
titled to  appeal  from  ft.— Stem  v.  Marcnse 
(Sup.)  658. 

I  2.   PMsantstioB   nnd  veaarvatiim  Is 
lower  court  of  Brouds  of  rcTlew. 

•A  ground  for  overruling  an  objection  to  a 
question  asked  a  witness  will  not  be  considered 
on  appeal  where  it  is  not  n^ed  in  the  trial 
conrt.- Wilber  t.  Gillespie  (Sup.)  20. 

•Where  the  court  instructed,  without  objec- 
tion or  exception,  as  to  plaintiff*B  measure  of 
damages  for  bread)  of  contract,  it  cannot  be  ot>- 
jected  to  on  appea],^Harrlson  t.  Argyle  Ca 
(Sup.)  477. 

Plaintiff,  by  her  excepti<m  and  by  her  re- 
quest to  charge,  held  not  to  bare  challenged  the 
court's  statement  In  its  charge  that  the  statute 
had  run  as  against  an  action  for  assault,  and 
so  to  have  acquiesced  In  the  theory  of  submia- 
sion.— Taranto  v.  North  German  lUoyd  B.  8. 
Co.  (SupJ  499,  001. 


i  3.   BMord  and  procoadlaica  met  Im 

ord. 

•Affidavit  in  brief  hetd  no  part  of  Tecord  on 
appeal. — Murphy  v.  I^n  (Sup.)  162. 

•Under  Revised  Greater  New  York  Charter 
(Lawa  leOl,  p.  602,  c  466)  «  1400.  sobd.  3. 
confMring  exclusive  jurisdiction  on  the  Courts 
of  Special  Sessions  in  bastardy  proceedings,  and 
adopting  Code  Cr.  Proc.  §S  S3»-6O0,  indusive. 
aud  section  1414  (page  605),  held,  that  a  re- 
fusal to  certify  a  case  on  appeal,  as  not  dis- 
closing a  fact  materially  affectlns  tha  rfglit  to 
appear  and  the  Jurisdiction  of  the  appellate 
court,  was  justified.- People  t.  Calkin  <Snp.> 
702. 

S  624.  Defendant  held  not  entitled  to  a  20- 
day  extensiou  to  file  the  record  on  apiteaL — Mc- 
Mahon  v.  Myers  (Sup.)  1028. 

{  4.  Briefa. 

•Where  new  material  points  are  first  alleged 
in  appellant's  reply  briefs,  reBpoudent's  remedy 
Is  by  motion  to  strike  from  uie  files,  and  not 
for  leave  to  file  a  r«joinder.— Ard<riino  T.  Bttu- 
hardt  (Sup.)  641. 

8  S.  Bavlew. 

5  864.  Upon  ao  appeal  from  a  judgment  alone, 
nothing  but  qaestions  of  law  can  be  cooaidered. 
-Wilber  t.  Gillespie  (SupO  20;  Sngden  v. 
Pelser,  Id.,  1084.         "  *^ 

A  finding  that  property  has  been  serionslv 
and  substantially  injured  by  smoke  emitted 
from  a  municipal  pumping  plant  warranto  a 
presumption  on  appeal  that  the  oonrt  also 
found  that  the  use  of  soft  coal  as  fuel  In  tb* 
plant  was  unreasonable. — Gordon  t.  TiUace  of 
Silver  Creek  (Sup.)  64. 

•In  an  action  for  goods  sold,  where  defendant 
set  up  a  counterclaim  for  extra  work  caused 
by  plaintiff's  neglect,  the  judgment  dismisaioc 
the  counterclaim  wfll  not  be  disturbed  on  ap- 
peal.—Huber  T.  Elebold  Press  (Sup.)  203. 

A  jury  finding  of  sanity  apoa  the  conflictiDg 
testimony  of  experts  will  not  be  distorbed  on 
appeal. — ^lu  re  Hammond  (Sup.)  299. 

•The  decision  on  appeal  that  the  gnestions  of 
assumed  risk  and  contribnton'  negligence  were 
for  the  Jury  hM  tiie  law  of  the  case  on  retrial. 
—Travis  v.  Haan  (Sup.)  468. 


•Falmt  uaotatad.  9—  sylUbw. 
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*A  verdict  on  coaSicting  evidence  Is  conclu- 
sive on  appeaL— Harrison  v.  Argyle  Co.  (Sup.) 
477. 

•The  court  on  appeal  AcW  authorized  to  re- 
gard an  answer  as  having  been  amended. — Pal- 
mieri  v.  S.  Pearson  &  Son  (Sup.)  684. 

*The  court  on  appeal  must  reconcile  the  find- 
ings, and  when  that  cannot  be  done  it  must  ac- 
cept the  findings  most  favorable  to  appellant. 
—Bell  T.  James  (Sup.)  7S0. 

*Where  the  evidence  ie  not  contained  in  the 
<^e  on  appeal,  the  court  must  assume  that  the 
facts  proved  sustained  the  findings  and  any  ad- 
ditional findings  required  to  support  the  con- 
clusion of  law  not  in  conflict  with  tbe  affirma- 
tive facts  foand.— Bell  t.  James  (Sup.)  750. 

S  1052.  In  an  action  on  a  burglary  policv, 
any  error  in  allowing  the  quantity  of  goods 
cat  from  pieces  of  silk  to  be  computed  from 
unverified  figures  was  cnred,  where  plaintiff 
proved  on  rebuttal  without  objection  that  the 
figures  were  correct.— Manson  v.  Hetnvolitau 
Surety  Co.  (Snp.)  886. 

S  909.  The  discretion  of  the  Special  Term  on 
motion  for  resettlement  of  an  order  is  not  re- 
viewable, in  the  absence  of  a  clear  affirmative 
showing  of  abuse. — Boskowitz  v.  Sulztiacher 
<Sap.)  890. 

§  lOra.  Where  the  evidence  of  parties  con- 
flict ond  the  unimpeached  evidence  is  in  faror 
of  plaiutifl,  judgment  for  defendant  should  be 
reversed.— Pollatscbek  v.  Lamer  (Sup.)  1024. 

§  993.  A  verdict  for  plaintiff  would  not  be 
set  aside  on  appeal  because  the  greater  number 
of  witnesses  testified  lu  support  of  the  wposite 
contention.— Puczko  v.  Eovacs  (Sap.)  1037. 

S  1011.  Decision  of  trial  justice  on  conflict- 
ing evidence  held  oonclnaIve.--Shapiro  t.  Thomas 
B.  Leahy  Bldg.  Co.  (Sop.)  1090. 

%  8.   I>et«rmliifttioii.  md  dtaposltloa  sf 


*Wheie  the  damaces  for  personal  Ininries 
are  excessive,  the  court  may  reverse  unless 
plaintiff  will  stipulate  to  reduce  the  verdict— 
Weinert  v.  Merchant^  &  Shippers'  Warehouse 

Co.  (Sup.)  123. 

Where  judgment  for  plaintiffs  erroneously  In- 
cludes certain  Items,  but  contains  a  clerical 
mistake  in  addition  against  Tilaintiffs'  interest, 
held,  that  the  coui*t,  m  requiring  a  stipulation 
for  reduction  to  save  reversal  on  appeal  by  de- 
fendant, will  mabe  allowance  for  the  clerical 
«rror. — Coates  v.  Village  of  Nyack  (Snp.)  617. 

♦Where  that  part  of  an  order  imposing  costs 
as  a  condition  to  leave  to  file  a  supplemental 
answer  was  reversed,  an  order  foreclosing  such 
leave,  unless  availed  of  and  the  costs  paid  with- 
in a  specified  date,  should  be  also  reversed. — 
Schmitz  T.  Wyckoff,  Church  &  Partridge  (Sup.) 
688. 

*Facta  held  to  require  a  reversal  of  a  judg- 
ment for  a  settlement  of  equitable  issues. — 
Breck  v.  United  States  Title  Guaranty  &  In- 
demnity Co.  (Sup.)  756. 

I  1140.  Where,  in  an  action  for  a  balance 
doe  for  work  xierfonned  and  material  furnished. 


the  evidence  conclusively  shows  a  balance  due 
for  a  certain  amount,  a  verdict  for  a  greater 
amount  will  be  set  aside.— Shapiro  t.  Th<»na8  B. 
Leahy  Bldg.  Co.  (Sup.)  1090. 

S  1177.  The  evidence  being  so  Dnsatlsfactory 
that  it  is  difficult  to  understand  tbe  real  situa- 
tion between  the  parties,  a  new  trial  will  be 
awarded.— Finkelstone  v.  Lanzky  (Sup.)  1100. 

I  T.   XdsUUtles  OB  boads  mad  udev- 
tmklncs. 

_  •Under  Code  Civ.  Proc.  S  1335.  the  excep- 
tion to  tbe  sufficiency  of  sureties  on  an  appeal 
bond  held  to  relieve  them  from  liability,  in  the 
absence  of  a  subsequent  justification.- Riddle 
V.  Mac&dden  (Sup.)  498. 

Tbe  validity  of  an  undertaking  on  appeal 
after  the  Intentional  failure  of  the  sureties  to 
justify  most  be  determined  in  an  action  thereon. 
--Riddle  T.  Macfadden  (Sop.)  408. 

APPEARANCE. 

*A  motion  to  set  aside  a  judgment  for  non- 
service  of  process  is  not  equivalent  to  a  gen- 
eral amMarance.— Friedberger  v.  Stnlpnagel 
(Sui>.)  Si. 

APPLIANCES. 

Uabilltf  of  employer  for  detects,  see  Master 
and  Servant,  t  3. 

APPOINTMENT. 

Of  election  officers,  see  Elections,  8  2. 

Of  executor  or  administrator,  see  Executors 

and  Administrators,  S  !• 
Of  guardian,  see  Guardian  and  Ward,  g  1. 
Of  ^receiver  of  corporation,  see  Corporations, 

ol  trustee,  see  Trusts,  fi  3. 

ARREST. 

Illegal  arrest,  see  False  Imprisonment. 

i  1.   In  elTi]  aotions. 

S  44.  On  an  application  to  vacate  an  order  of 
arrest  in  an  action  for  conversion,  the  court  may 
examine  the  entire  record  to  determine  the  cir- 
cumstances of  the  tort.— Kavaoaogh  v.  M^^tyre 

(Sup.)  987. 

i  44.  On  vacating  an  order  of  arrest  because 
granted  without  Jurisdiction,  the  court  cannot 
require  defendant  to  stipulate  not  to  sue  the 
plaintiff  for  false  imprisonment. — Marks  v.  Ooet- 
chlus  (Sup.)  1009. 

S  32.  An  order  of  arrest  canpot  be  Issued  on 
au  affidavit  sworn  to  in  another  state  where  tbe 
official  character  of  the  notary  and  the  genuine- 
ness of  his  signature  are  not  certified  to  as  re- 
quired by  Code  Civ.  Proc.  t  844— Marks  t.  Goet- 
diiuB  (8i^)  1009. 

S  82.  A  defendant  does  not  waive  bla  right  to 
move  to  vacate  an  order  of  arrest  under  Code 
Civ.  Proc.  I  567,  by  giving  bail.— Marks  v.  Goet- 

chius  (Sup.)  1009. 


*Polmt  aiuototod.  See  ayllalnu. 
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ASSAULT  AND  BATTERY. 

Aasanlt  with  intent  to  kill,  see  Homicide,  f  1. 
Exoeptiona  for  pnrpoae  of  review,  tee  Appeal, 
12. 

ASSESSMENT. 

Of  GompeDBation  for  property  taken  for  public 
uie,  see  Eminent  Domain.  I  2. 

Of  expenses  of  public  improvement,  see  Munici- 
pal Corporations,  {  3. 

Of  loss  on  insured,  see  Insurance,  |  6. 

Of  tax,  see  Taxation,  (  1. 

Payment  of  assessment  on  premises  demised, 
see  Landlord  and  Tenant,  §  S. 

ASSIGNMENTS. 

Fraud  as  to  creditoia,  see  Fraodnlent  Convey- 
ances. 

Tron$fen  of  particuJar  9peoie$  of  property, 
rtgMt,  or  metrmneiits. 
See  Bills  and  Notes,  $  2;  Covenants,  |  1; 

Mortga^,  §  2. 
Admeasurement  or  assignment  of  dower,  see 

Dower,  S  !• 
Corporate  shares,  see  Corporations,  |  1. 
Lease,  see  Landlord  and  Tenant,  |  2. 

8  1.  Aetlons. 

Where  plaintiff  assigned  a  claim  for  services 
to  defendant  under  an  agreement  that  defend- 
ant should,  when  he  collected  the  claim,  reim- 
burse himself  for  advances  made  to  plaintiff  and 
pay  over  the  balance,  a  complaint  failing  to  al- 
lege that  defendant  had  collected  the  claim  held 
fatally  defective.— Cox  v.  Stillman  (Sap.)  32a 

An  assignee  of  a  contract  for  the  sale  of  real 
estate,  which  was  not  performed,  Aeld  entitled 
to  sue  for  the  money  paid  on  the  contract,— Os- 
borne V.  Hughes  (Sup.)  572. 

ASSOCIATIONS. 

See  Beneficial  AssociaUons. 
Corporate  authority  to  enter  Into,  see  Corpora- 
tions, I  4. 

8  13.  An  order  of  the  board  of  governors  of 
an  employers*  aasociation,  prohibiting  members  of 
the  association  from  employing  members  of  a 
certain  union,  held  not  nnreascHUible  as  tending 
to  disrupt  the  business  of  the  members  or  to 
restrict  competltl(m.— McCord  v.  Thovip8on-8tar> 
rett  Co.  (Sup.)  902. 

8  13.  A  resolution  of  the  board  of  governors 
of  a  building  trades  employers'  association,  for- 
bidding members  of  the  association  to  employ 
members  of  a  carpenters'  union,  Ae/d  not  contrary 
to  public  policy.— McCord  v.  Thompson-Star- 
rett  Co.  (Sup.)  002. 


See  Money 
Labor. 


ASSUMPSIT.  ACTION  OF. 

Lent ;   Money  Paid ;   Work  and 


ASSUMPTION. 

Ot  risk  by  employ^  see  Mast»  and  Bcrratt. 

«6,  a 

Of  risk  by  servant,  law  of  the  case  aa  to  issue 

of,  see  Appeal,  8  5- 

ATTACHMENT. 

See  Execution. 

Issuance  against  national  bank,  see  Banks  and 

Banlcing,  8  2. 

8  1*   Proportr  snUaet  ta  attaehMcmt. 

8  67.  Defendant  held  to  have  no  cl^m  against 
his  vendee  for  a  refund  of  tlw  purchase  price, 
which  was  subject  to  attaclunent.— McFadden  v. 
innes  (Sup.)  912. 

I  S.  J^mrj,  lien,  and  e«stady  mmM  Us- 
voatlom  of  property. 

8  16ft.  Under  Code  Civ.  Proc  H  648.  m 
an  indebtedness  to  defendant,  represented  bj 
promissory  notes  not  within  the  jnrisdictitm  oi 
the  court  when  levied  upon,  aod  which  vm 
never  in  the  sheriff's  possession,  cannot  be  at- 
tached by  service  of  a  copy  of  the  warrant  ec 
the  maker  of  the  notes.-4{cFaddea  t.  Innes 
(Sup.)  912. 

8  3.    Qmasfclmg,  vaeatlact  dlaaalwtiaa,  ar 

abandonment. 

8  241.  Under  Rev.  St  U.  S.  8  5242  (U.  S. 
Comp.  St.  1901,  p.  3517).  and  Code  Cit.  Pk-  . 
N.  Y.  8  682,  a  national  bank  against  whiih 
attachment  issued  held  entitled  to  move  to  ia> 
cate,  though  issue  had  been  joined. — UcBride  t. 
Illinois  Nat.  Bank  (Sup.)  794. 

8  243.  A  national  bank's  motion  to  vacaf 
an  attadiment  against  it  held  snfficlent  for  a 
vacation  under  Rev.  St  U.  S.  8  5242  (T.  8. 
Oomp.  St.  1901,  p.  3517);  Gen.  Rules  Pnc. 
N.  y.  rule  37,  being  inapplicable. — McBride  v. 
Illmois  Nat.  Bank  (Sup.)  794. 

8  247.  Under  Code  Civ.  Proc.  |  683, 
that,  where  defendant  in  attachment  presents  n^- 
affidavits  in  attacking  the  attat^iment.  plaiur  S 
mav  supply  defects  iu  the  original  moving  pspeiy 
which  relate  merely  to  the  snbstance  of  tti* 
clalro.— Brandley  t.  Americtn  Bntter  Go.  iSim.i 
1080. 

ATTEMPT. 

To  commit  crime  of  extortion,  see  StxtortliML 

ATTORNEY  AND  CLIENT. 

Allowance  of  counsel  fees  in  condemnati<a  pro- 
ceedings, see  Eminent  Domain.  8  2. 
Attorneys  in  fact,  see  Principal  and  Agent. 
Expenses  of  counsel  In  accounting  by  persooal 
representative,  see  Executors  ana  Adminiatn- 
tors,  8  6. 

8  1.  Th*  oBoe  of  attovney. 

*In  disbarment  proceedings,  the  question  kt.V 
not  merely  one  of  punishment,  but  primarily  th« 
attorney's  fitness  to  practice. — In   ta  Band:! 

(Sup.)  761. 

*Folnt  annotatad.  Boa  vlUfanas. 
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*That  attorney  acted  for  himself  and  not  for 
Einother  in  an  action  to  which  he  was  him- 
^If  a  party  litigant  held  not  a  defense  to  dia- 
t>arment  proceedings. — In  re  Bander  (Sup.)  761. 

S  61.  An  attorney,  having  been  disbarred  for 
misconduct  iovolving  criminality,  held  not  en- 
titled  to  reinstatement  two  years  thereafter  on 
proof  of  apririitnen  doting  racb  period. — In  re 
Clark  (Sup.)^. 

S  2.   R«tal>«r  wmA  MfkovUr- 

§  76.  Where  a  client  who  had  employed  an 
attorney  to  represent  him  in  certain  proceedings 
died  prior  to  the  institution  thereof,  hia  execu- 
tors and  tmatees  were  entitled  to  refuse  the  at- 
torney's tender  of  services,  and  employ  other 
attorneys.— In  re  Bobbins  (Sop.)  1032. 

S  76.  While  an  attorney's  retainer  is  entire, 
the  client  may  discharge  him  at  any  time 
without  cause,  subject  to  oayment  of  fees  earned 
to  the  time  of  the  discharge.— In  re  RobbluB 
(Sup.)  1032. 

8  76.  An  attorney,  after  the  death  of  bis 

client,  cannot  act  for  the  representatives  of  or 
for  tlie  successors  in  interest  of  the  deceased 
without  a  new  retainer. — In  re  Bobbins  (Sup.) 
1032. 

$  75.  A  client  may  change  his  attorney;  the 
only  question  for  the  court  being  whether  the 
change  should  be  conditional  on  payment  of  fees. 
— Jeuy  T.  Merkle  (8np.)  1106. 

S  7SI  Plaintiff  in  partition,  being  unable  to 
procure  the  consent  prescribed  by  Code  Civ. 
Proc.  §  1533,  and  it  being  impossible  to  success* 
fully  prosecute  the  suit,  neld  entitled  to  a  sub- 
stitntiou  of  his  attorney  so  that  he  might  dis- 
miss, without  paying  or  securing  attorney's  fees. 
— Jeny  v.  Merkle  (Sup.)  1106. 

i  3.  Dtttlea  mnA  llaMUtlaa  of  attoVMcy 
to  oUamt. 

*A  client  held  authorised  to  maintain  a  sum- 
maiy  proceeding  agalnat  an  attorney  to  compel 
him  to  turn  over  a  sum  collected  as  attorney.— 
In  xe  Mcintosh  <Snp.)  613. 

*Where  the  employment  of  one  Is  so  connected 
with  his  professional  character  as  attorney  as  to 
afford  a  prMumption  that  hia  character  formed 
the  ground  of  his  employment  by  hia  client,  the 
court  will .  ezerdse  Jurisdiction  in  a  summary 
way  to  compel  him  to  execute  the  trust.— In  re 
Mcintosh  (Sup.)  SIS. 

Is  an  action  by  a  client  against  an  attorney 
for  uegligence  in  failing  to  make  a  proper  de- 
fense, the  weight  of  evidence  held  to  show  that 
defendant  performed  all  the  services  expected 
of  him.  so  that  a  verdict  for  plaintiff  would  be 
set  aside.— Cleveland  t.  Cromwell  (Sup.)  643. 

g  128.  Tbe  question  of  liability  of  an  attor- 
ney for  negligence  held  for  the  jury.— Stein  v. 
Kremer  (Sap.)  1087. 

S  4,  Coatpeaaatloit  and  llan  of  Atto>- 

S  100.  xite  cancellation  of  an  nndertaking  to 

obraiu  a  temporary  injunction,  on  settlement 
hetween  the  parties  without  notice  to  the  at- 
torneys, will  not  be  set  aside  at  the  instance  of 
such  attorneys,  as  tbey  had  no  lien  upon  it 


for  aervlces.— Knickerbocker  Inv.  Oo.  t.  Yoor 
bees  (Sup^  812 ;  In  re  Darles,  Stone  ft  Aa&t- 
bach,  Id. 

S  190.  The  cancellation  of  an  undertaking 
on  appeal  from  a  Judgment  for  coats,  on  set- 
tlement between  the  parties  without  notice  to 
the  attom»s  who  recovered  the  Judgment,  will 
be  vacated,  Irrespective  <tt  whether  the  mt< 
torneys  can  enforce  the  undertaking.— Knicker- 
bocker Inv.  Co.  V.  Yoorheea  (Sup.)  842;  In  re 
Davies,  Stone  ft  Anerbach,  Id. 

S  190.  The  cancellation  of  a  Judgment,  on 
settlement  between  the  parties,  without  notice 
to  the  attorneys,  will  be  set  aside,  so  as  to  allow 
them  to  enforce  the  Judgment  in  satisfaction  of 
their  lien,  under  Code  Civ.  Proc.  J  66.— Knicker- 
bocker Inv.  Co.  T.  Voorheea  (Snjt.)  812;  In 
re  Davies,  Stone  ft  Anerbach,  Id. 

i  144^  A  contract  between  an  attorney  and 
the  owner  of  land  taken  by  condemnation  to 

pay  the  attorney  50  per  cent,  of  the  award 
over  and  above  the  assessment  for  benefits 
against  her  property  construed,  and  held  to  en- 
title the  attorney  to  GO  per  cent,  of  the  entiro 
award  Including  the  interest  thereon,  where 
DO  Msessment  for  benefits  was  in  fact  made.— 
In  re  Edgecombe  Road  (Sap.)  645. 

I  174.  Where  an  attorney's  client  died  ^rior 
to  the  Institution  of  street  opening  proceedings, 
the  attorney  had  no  statutory  lien  under  Code 
Civ.  Proc  S  66,  Ml  a  report  snbaeqoently  render- 
ed in  favor  of  Uie  clienrs  execators  and  trustees. 
—In  re  Robblna  (Sup.)  1032. 

I  182.  TJnder  Code  Civ.  Proc.  §  66,  an  attor- 
ney held  not  entitled  to  a  lien  on  a  report  in 
street  opening  proceedings  different  from  those 
described  in  his  contract  ot  retainer. — In  re  Bob- 
bins (Sup.)  1032. 

Under  Code  Oiv.  Proc.  |  66,  a  Surrogate's 
Court  has  no  jurisdiction  to  ascertain  and  en- 
force a  commoD-law  lien  of  former  attorneys  of 
a  testamentary  trustee  on  the  trustee's  books 
and  papers.— In  re  Bobinson's  Estate  (Sur.)  280. 

AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  S  2. 

Of  attorney,  see  Attorney  and  Client,  |  2. 

Of  Justice  ot  the  peace,  see  Justices  ot  the 

Peace,  {  1. 
Ot  receiver,  see  Beeelvers,  1 1. 

BAIL 

Giving  of  bail  as  waiver  of  motion  for  vacation 
of  order  of  arrest,  see  Arrest,  S  1* 

BAILMENT. 

Partidtlttr  apemea  of  bailmentt,  and  ItailmenU 

incident  to  particular  occupation*. 
See  Banks  and  Banking,  {  1;  Depositaries; 
Warehoosemen. 

S  31.  Evidence  held  sufficient  to  overcome  the 
presumption  of  liability  of  the  bailee  of  a  horse. 


*Fotnt  aasotatad.  See  syUftbas. 
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from  its  failure  to  return  it.— Collins  T.  Stu  Oo. 
(Sup.)  1065. 

BALLOTS. 

See  ElectioiLB.  S  4. 

BANKRUPTCY. 

Dlidiarge  of  corporation  aa  affecting  rifht  to 

enforce  stockholder's  liability,  see  Corpora- 
tions, §  2. 

Jurisdiction  of  justice  of  action  by  trustee  in 
banlEruptcy  to  recover  property  of  bankrupt, 
see  Justices  of  the  Peace,  |  1. 

BiRht  to  trial  by  Juty  Jn  bankruptcy  proceed- 
ings, see  July,  |  L 

{  1.   Assiffnment,    admlnlstratloii,  ud 
distrilivtloii  of  liankrnpt's  estate. 

I  169.  Under  Bankr.  Act  July  1,  1898,  c 
541,  I  60,  subds.  "b,"  '*c"  30  Stat  662  (U. 
S.  Comp.  St.  1901.  pp.  3445,  3446).  credits 
eztendea  to  one  thereafter  becoming  a  bankrupt 
held  subject  to  set-off  against  antecedent  pref- 
erential payments  only. — Price  r.  Derbyshire 
Coffee  Co.  (Sup.)  830. 

i  2.   BlKhts,  remedies,  and  dlschmrgc  of 
bankrapt. 

S  802.   A  bankrupt  held  guilty  of  a  willful 

conversion  of  claimant's  securities,  from  which 
liability  his  discharge  in  bankruptcy  would  oot 
be  a  release,  so  that  he  was  not  f-ntitled  to 
vacation  of  an  order  of  arrest  in  plaintiff's  ac- 
tion for  conversion,  under  Bankr.  Act  July  1, 
1898,  c.  541,  I  17,  30  Stat  550,  551  (O.  S. 
Comp.  St.  1901,  p.  3428),  as  amended  by_Act 
Feb.  5,  1903,  c.  487,  8  5,  32  Stat.  798  (TJ.  S. 
Comp.  St.  Supp.  1907,  p.  1026),  and  flections  9, 
63,  §0  Stat.  549.  662  (U.  S.  Comp.  St.  1901, 
gg^3425,  3447).— Kavanaugh  v.  Mclntyre  (Sup.) 

S  424.  "Willful"  and  "malice"  defined.— Kar- 
anaugh  v.  Slclntyre  (Sup.)  987. 

BANKS  AND  BANKING. 

Deposits  as  subject  to  execution,  see  Execution, 
i  1. 

Vacation  of  attadmient  against,  see  Attach- 
ment, S  3. 

I  1.   FmotlOBs  and  dealings. 

•Where  a  party  forcing  a  check  was  a 
stranger  to  the  drawee  and  the  person  receiv- 
ing the  money  on  the  check,  and  they  were 
equally  innocent,  the  drawee  must  stand  the 
loss. — Trust  Co.  of  America  v.  Hamilton  Bank 
of  New  Xork  City  (Sup.)  84. 

•Under  Negotiable  Instruments  Law,  Laws 
1697,  p.  724,  c.  612,  S  28,  a  drawee  acc^ting 
and  paying  forged  checks  drawn  in  favor  m 
fictitious  persons  held  not  entitled  to  recover 
the  money  paid.— Trust  Co.  of  America  v. 
Hamilton  Bank  of  New  York  City  (Sup.)  84. 

•If  a  proposed  railroad  company  obtained 
the  money  to  be  paid  in  as  a  condition  prece- 
dent to  receiving  a  certificate  of  convenience 


and  necessity  by  giving  an  obligation  to  a  ka't 
and  redepoalted  the  money  to  tlie  credit  of  tb^ 
directors,  the  bank  could  chan^  the  conipu.T'( 
obligation  against  the  deposit  and  thus  t>i- 
tingnish  it—People  v.  Public  Service  Comni^- 
sion  of  Second  Dist.  of  New  York  (Sap.)  U; 

(  2.   National  banks. 

S  278.  Under  Rev.  St.  U.  8.  «  5242  (U.  S. 
Comp.  St  1901,  p.  3517),  attachment  can  c^: 
issue  against  a  national  bank  in  a  state,  coud.>, 
or  municipal  court  prior  to  judgmenL— M." 
Bride  V.  Illinois  Nat  Bank  (SnpO  T94. 

§  3.   Clearing  Iionses. 

A  member  of  a  clearing  bouse  paying  cbp-^k; 
drawp  on  a  nonmember  pursuant  to  an  terf.- 
meat  to  clear  for  it  held  entitled  to  recover  i^: 

frotest  fees  iu  protesting  the  checks  so  paid.— 
>avenport  v.  National  Bank  of  Commerce  i'j 
New  York  (Sup.)  291. 

A  member  of  a  clearing  bouse  holdinp  K'.- 
receivable  deposited  by  a  nonmember  under  3z 
agreement  to  clear  for  the  nonmember  hfli  mi- 
titled  to  recover  the  expenses  incurred  in  <^  ' 
lecting  the  bills  receivsble  to  reimburse  it-- 
for  paying  checks  drawn  on  the  uonmembei.- 
Dave^ort  v.  National  Bank  of  Commerce  k 
New  York  (Sap.)  291. 

A  member  of  a  clearing  house  agreeiiiK 
clear  for  a  nonmember  held  entitled  to 
of  bills  receivable  deposited  with  it  by  -l- 
nonmember  to  rdmburse  it  for  paying  cli'^.'> 
drawn  on  the  nonmember.— Davenport  t.  Ni.- 
tioual  Bank  of  Commerce  in  New  York  i^zy.' 
291. 

S  320.  Rule  1  of  the  New  York  Clean:: 
House  Association  held  not  to  entitle  s  lu-^ 
which  has  received  payment  of  a  bad  cbxl:. 
through  the  clearing  oouse,  to  refuse  to  Kiui  i 
the  amount  received  because  not  returned  ua  .: 
after  3  o'clock  of  the  same  day.— Citite:- 
Cent.  Nat.-  Bank  t.  New  Amsterdam  Nat.  Baak 
(Sup.)  973. 

BAR. 

Pleas  in  bar,  see  Pleading,  |  2, 

BASTARDS. 

Matters  to  be  shown  by  appeal  recrad  te  ta» 
tardy  proceedings,  aee  Appeal,  |  8. 

BENEFICIAL  ASSOCIATIONS. 

See  Associations. 

An  amendment  to  the  by-laws  of  s  mnMiI 
benefit  association,  cutting  off  the  right  of  * 
member  to  receive  benefits  during  his  contnit 
held  invalid,  as  not  authorised  ^  the  byit*' 
or  reasonably  neoeasary  to  the  objects  «f  t'* 
association  or  its  ezlsteDce.— Lewis  v.  Eoern*: 
Benev.  Am'n  (Co.  Ct)  008. 

While  a  mutnal  benefit  asaodatioB  msy  d**' 
reasonable  amendments  to  its  by-laws,  an  tm'^  f- 
ment  made  without  notice  to  a  member  is  anr-y 
sonable.— Lewin  t.  Koemer  Benev.  Ass'o 

Ct.)  508. 
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BENEFITS. 

Acceptance  of.  as  ground  of  ratUleation,  aee 
Fruicipal  and  Agent,  |  2. 

BEQUESTS. 

See  Wills. 

BmiNG. 

See  Oamlng. 

BIAS. 

Of  joEOT,  see  Jury,  f  2. 

BIDS. 

For  public  [mproTements,  see  Mnnldpal  Cor- 
porations, i  3. 

BILL  OF  EXCHANGL 

See  BillB  and  Notes. 

BILL  OF  PARTICULARS. 

See  Pleading.  |  6. 

BILLS  AND  NOTES. 

Attachment  of,  see  Attachment. 

Competency  of  witneawa  in  action  on  note,  see 

Witnesses,  f  1. 
Demurrer  to  pleading  in  action  on  checka,  aee 

Pleading,  S  «• 
Judgment  on  pleading  in  action  on  note,  see 

Pleading,  (  6. 
Parol  evidence  to  vary  note,  see  Evidence,  S  7. 
Payment  of  checks  through  clearing  housea,  aee 

Banks  and  Banking.  §  3. 

I  1.   Reqnlaitas  and  TaUdlty. 

*A  drawee  of  a  bill  of  exchange,  to  which 
the  drawer's  name  baa  been  forged,  who  accepts 
or  pays  the  same,  can  neither  repudiate  the 
acceptance  nor  recover  the  money  paid.— Trust 
Co.  of  America  v.  Hamilton  Bank  of  New 
York  City  <Sup.)  84. 

}  28.  If  an  instrument  calling  for  a  payment 
was  a  chattel,  the  drawer's  Tesponaibility  ended 
with  Its  delivery.— Moy  Sie  Tighe  v.  Fargo  (Sap.) 
927. 

§  23.  A  transaction  held  not  a  sale  of  a  chat- 
tel, but  an  agreement  to  repay  a  deposit  at  a 
foreign  Mint.— Moy  Sie  Tighe  v.  Faim  (Sup.) 
927. 

I  S.  HoKotlability  and  transfer. 

I  209.  Where  a  check  was  not  indorsed  by 
the  payee,  action  thereon  by  a  transferee  contd 
not  be  maintained.— Hellerman  v.  Schantx  (Sup.) 
1094. 

S  3,  Biffhts  and  llabllltlea  on  Indorse- 
ment or  transfer. 

(  871.  In  an  action  on  a  note  against  an 
acemnmodation  indorser,  where  the  note  was 


not  paid  at  matnri^,  and  the  answer  admit- 
ted the  making  and  defendant's  indorsement, 
and  the  inatmment  was  put  in  evidence,  that  it 
was  transferred  to  plaintiff  for  a  past  indebted- 
ness would  not  prevent  a  recovery,  as  plaintiff 
coald  recover,  even  if  it  bad  been  transferred 
without  any  consideration.— Gilpin  r.  Savage 
(Sup.)  802. 

S  3S1.  Want  of  consideration  is  a  good  de- 
fense against  the  purchaser  of  a  note  after 
maturity.— Tucker  v.  Michaels  (Sup.)  1044. 

i  4.   Preaeatmentf  dMsand,  motteOp  and 
protest. 

*Under  Negotiable  Instruments  Law  (Laws 
1897,  p.  756,  c  612),  I  322,  a  check  drawn  on 
October  11,  1907,  and  received  by  the  paye«t 
through  the  mail  on  October  12th,  should  have 
been  presented  for  payment  on  the  13tb. — De- 
houst  T.  Lewis  (Sup.)  .559. 

IndoTsement  of  a  cbedi  to  a  third  person  will 
not  extend  the  reasonable  time  for  payment  as 
between  the  drawer  and  the  payee.— Dehoust  v. 

Lewis  (Sup.)  659. 

§  405.  Under  Negotiable  Instruments  Law 
(Laws  1897,  pp.  736-738,  c  612)  SS  132,  133, 
134,  142,  relating  to  the  time  and  manner  of 
presentment  for  payment,  and  section  144  (page 
738),  giving  the  bolder  an  immediate  right  of  re- 
course to  parties  secondarily  liable,  upon  dis- 
honor of  an  instrument  by  nonpaviaent,  a  de- 
mand for  payment  over  a  telephone  at  the 
place  specifiea  In  the  note  held  a  sufficient' pres- 
entation for  payment.— Gilpin  v.  Savage  (Sup.) 
802. 

S  405.  Under  Negotiable  Instruments  Law 
(Laws  1897,  p.  737,  c.  612)  S  134,  requiring 
the  instrument  to  be  exhibited  to  the  one  from 
whom  payment  is  demanded,  upon  presentation 
and  demand  of  payment  of  a  note  by  one  hold- 
ing it  for  collection,  the  maker  coofd  insist  on 
the  exhibition  of  the  note  as  -  evidence  of  the 
bolder's  right  to  collect.— Oilpin  v.  Savage  (Sup.) 
802. 

S  405.  The  right  of  the  maker  of  an  inatni- 

ment  to  require  its  exhibition  on  presentment 
for  payment  is  personal,  and  may  be  waived 
by  him;  and  if,  on  demand  for  nayment,  its 
exhibition  is  not  requested,  and  the  payor  de- 
clines to  pay  on  other  grounds,  the  actual  ex- 
hibition of  the  note  will  be  deemed  waived.— 
Gilpin  V.  Savage  (Sup.)  802. 

S  405.  Only  a  substantial  compliance  with 
the  statute  is  required  in  makmg  present* 
ments  of  a  note  for  payment ;  and,  wbcre  there 
has  been  a  substantial  compliance,  any  omis- 
sion to  observe  the  more  technical  rules  will 
not  be  permitted  to  prejudice  the  indorser. — 
Gilpin  V.  Savage  (Sup.)  802. 

i  398.  Under  Negotiable  Instrumeut  Law 
(Laws  1807.  p.  739,  c.  612)  {  160,  a  drawer  of 
a  check  held  discharged  from  liability  for  the 
failure  to  give  notice  of  its  dishonor.— Baclgalupo 
V.  ParrUli  (Sup.)  1040.  ^ 

S  S.   Payment  and  disokarce. 

•Where  the  indorsement  of  tne  payee  of  a 
bill  of  exchange  has  been  forged,  subsequent 
holders  obtain  no  title  to  it,  and  payments  made 
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to  one  holding  under  Buch  forged  iDdorBement 
may  be  recovered.— Trust  Co.  of  America,  t. 
Hamilton  Bank  of  Mew  Xoric  City  (Sup.)  84. 

i  6.  Aetloas. 

In  an  actiMi  on  a  cbeck,  unpaid  because  of  the 
payee's  failure  to  present  it  within  a  reasonable 
time,  the  burden  is  on  plaintiff  to  sbov  that  the 
drawer  has  suffered  no  losa  by  the  payee's  lach- 
es.— Dehoust  V.  Lewis  (Sup.)  650. 

S  518.   A  negotiable  note  is  itself  prima  facie 
evideocf^  of  consideration,  sufficient  to  sustain 
an  action  thereon  by  the  holder^^ilpin  t. 
,  Savage  (Sap.)  802. 

S  499.  Failure  to  pay  a  note  at  maturity 
and  its  production  by  the  bolder  raises  a  pre- 
sumption of  continued  nonpayment,  and  the  bur- 
den is  on  defendant  to  overcome  it — Qllpin  t. 
Savage  (Sup.)  802. 

§  469.  A  complaint  on  a  foreign  cheek  held 
to  state  a  cause  of  action.— Sfoy  Sle  Tighe  v. 

Fargo  (Sup.)  927. 

§  527.  In  an  action  on  a  note,  certain  evi- 
dence ?ield  not  to  show  in  agreement  that  the 
note  should  be  deemed  paid  on  defendant  discon- 
tinuing business.— Ferdluand  Hunch  Brewery  v. 
De  Matteis  (Sup.)  1042. 

S  471.  A  complaint  in  an  action  on  a  note 
drawn  under  Code  Civ.  Proc.  8  534,  which  omits 
any  allegation  that  there  is  a  specified  sum  due, 
held  fatally  defective.— Elkan  v.  Edwards  (Sup.) 
1107. 

i  480.  Denial  of  transfer  before  maturity 
and  ownership  of  the  notes  sued  on  held  nulli- 
fied by  an  admission  that  there  was  due  by  de- 
fendant to  plaiutiff  $500,  with  interest.— Kafka 
T.  Wardwell  (Sup.)  1114. 

BOARD  OF  HEALTH. 

See  Health,  {  1. 

BOARDS. 

School  boards,  see  Sdiools  and  School  Dis- 
tricts, 1  2. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promtesory  note,  see 

Bills  and  Notes,  §  3. 
Of  lands,  see  Vendor  and  Purchaser,  {  8. 

BONDS. 

Bonds  to  prevent  or  discharge  mechanic's  lien, 

see  Mechanics'  Liens,  i  3. 
Sureties  on  bonds,  see  Principal  and  Surety. 

Bonds  in  judicial  proccedipga. 
See  Appeal,  8  7 ;  Injunction,  S  5. 
To  restrain  execution,  see  Execution,  §  4. 

BOUNDARIES. 

Declarations  as  to  boundaries,  see  Bvldence, 


§  Z.  DesoripttcB. 

Description,  in  deed  considered,  and  tiie  lak 
that  fixed  monuments  prevail  over  coarso.  d)*- 
tances,  and  quantities  held  not  to  an^  ao  n 
to  entitle  the  center  of  a  dwelling  unue  u 
prevail  over  another  part  of  the  deKi^ioB.- 
Lawson  v.  Murden  (Sup.)  l40. 

*Where  a  city,  owning  the  fee  of  a  nr^. 
conveys  land  abutting  tbereon,  the  presompiKa 
that  the  grantee  takes  to  the  center  of  the  str.^ 
does  not  hold ;  but  the  presumption  applin  u 
the  case  of  an  old  city  street  in  New  Tort  Cat 
in  which  the  fee  Is  not  In  the  city^Webber  t. 
GiUIes  (Sup.)  387. 

A  reference  In  a  deed  to  certain  prqiert;. 
bounding  it  by  existing  avenae  lines  as  ^ona 
a  map,  such  avenues  never  having  been  open^V 
held  nullified  as  a  limitation  by  a  deecriptiia 
of  the  property  in  the  same  instrument  ter 
and  block  number  according  to  the  maoi— uitei- 
Clty  Realty  Oik  T.  Newman  (Snp^  4SL 

S  3.  The  presumption  is  that  all  grants 
made  witb  reference  to  an  actual  view  of  tit- 
premises,  and  courses  and  distances  and  qua- 
tities  must  yield  to  natural  or  artifidal  mm- 
ments.— Green  t.  Horn  (Sup.)  903. 

BREACH. 

Of  condition,  see  Insurance,  S  4. 

Of  contract,  see  Contracts,  {  3;   Sales,  I  3: 

Vendor  and  Purchaser,  {  2. 
Of  warranty,  see  Insurance,  g  4 ;  Sales,  1 1 

BREACH  OF  THE  PEACE. 

See  Disorderly  Conduct 

BRIDGES. 

Construction  of  bridge  over  canal,  see  Cuilf- 
S  1. 

Liability  of  city  for  injuries  caused  by  am- 

bridge,  see  Municipal  Corporations,  )  6. 
Over^navigable  streams,  see  NavlgaUe  vfttts. 

BRIEFS. 

On  ai^eal  or  writ  of  error,  see  Ai^eal,  1 1 

BROKERS. 

See  Principal  and  Agent 
Insurance  brokers,  see  Insurance,  |  2. 
Jurisdiction  of  the  person  in  action  for  eof 
pensation  of,  see  Courts,  $  1. 

f  1.    Compensation  and  lien. 

S  53.  To  recover  commissions  for  sale  of  m 
estate,  a  broker  must  show  that  he  was  ttr 
procuring  cause  of  the  sale.- Shipman  t.  Wilb- 
son  (Sup.)  89S. 

8  53.  A  provision  in  a  contract  emplojis;:  ■ 
broker  to  procure  a  purchaser  held  to  pwt--:" 
him  from  loss  of  compensation  for  sfocesdrj 
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efforts  In  procarinr  a  purchaser  purchasing  after 
the  termination  of  the  authority  of  the  broker. 
— Shipman  t.  Wilkeson  (Sup.)  895. 

S  53.  A  broker  employed  to  procure  a  pui^ 
chaser  for  real  estate  Ac-Id  not  entitled  to  com- 
mission.—Shipman  T.  WiikesoQ  (Sup.)  895. 

I  54.  One  emplored  to  procure  a  loan  on 
specified  terms  Aria  required  to  piove,  to  re- 
r«Ter  his  commissions,  that  he  secured  one  will- 
iiif;  to  make  the  loau  on  the  terms  specified. — 
Glover  t.  Duffy  (Sup.)  1099, 

To  entitle  a  broker  employed  to  procure  a 
tenant  for  real  estate  to  commission,  he  must 
negotiate  an  agreement  for  a  lease  which  bis 
principal  can  perform. — Mann  t.  Griswold  (City 
Ct.)  271. 

I  2.  Aetlons  for  oompeiisRtion. 

5  86.  Evidence  in  an  action  for  brokers'  com- 
missions held  not  to  warrant  a  verdict  for  plain- 
tiffs.—Loeb  T.  Tapper  (Sop.)  1043. 

Where  a  broker  in  an  action  for  commissions 
nlleged  an  employment  both  the  defendants 
to  procure  a  tenant  for  certain  property,  and 
the  procurement  of  a  tenant,  willing  and  ready 
to  enter  into  a  lease,  he  could  not  recover  by 
proof  of  an  employment  by  one  of  t^  defend- 
ants to  procure  a  tenant  to  enter  Into  a  lease, 
conditional  on  the  defeasance  of  a  lease  made  by 
the  other  defendant— Mann  t.  Orinrold  (City 
OL)  271. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

See  Anoclationi. 

BURDEN  OF  PROOF. 

In  dvil  octioni^  see  Bridence,  |  8. 

BY-LAWS. 

Of  mntnal  benefit  aociety.  see  Beneficial  Asso- 
ciations. 

CALENDARS. 

Of  causes  for  trial,  see  Trial,  |  2. 

CANALS. 

Judidal  notice  ot  we  Bridence.  |  1. 
Bight  of  way  over  canal  by  railroad,  see  Bail- 
roads,  S  2. 

I  1.   EatmbUsbuent.    ooMtrnoUon,  and 
malnteiianee. 

Canal  Law  (Laws  1894,  pp.  645,  646,  e. 
838)  M  115,  117.  held  to  give  consent  to  the 
construction  of  bridges  across  tiie  Erie  Canal. 
— In  re  Mohawk  Biter  Bridge  Connecting  Towns 
of  Botterdam  and  Glenville  (Sup.)  428. 

Where  it  it  not  known  at  what  particular 
noint  between  towns  the  Erie  Canal  will  pass, 


or  what  kind  of  a  bridge  or  how  the  bridge  shall 
cross  a  river  when  canalized  for  the  Erie 
Canal,  no  order  for  the  construction  of  such  a 
bridge  will  be  made. — In  re  Mohawk  Biver 
Bridge  Connecting  Towns  (ME  Botterdam  and 
GlenTille  (Sup.)  m 

CANCELUTION  OF  INSTRUMENTS. 

See  Qnletlng  Title. 

Oroundt  for  oanoellaMmi  or  rMowsjon  of  par^ 
Hcular  HMtnmentt. 

Contracts,  see  Vendor  and  Purchaser,  J  1. 
Lease,  see  Landlord  and  Tenant,  |  1. 
Liquor  tax  certificate,  see  Intoxicating  LiquoiBr 
S  3. 

Notice  of  lis  pendens,  see  Lis  Pendoia. 

CANDIDATES. 

For  ofilce,  we  Elections,  |  8. 

CARGO. 

Bee  Sfaipidng; 

CARRIAGE  SERVICE. 

Bestralnlng  interference  witii,  see  Injnnction, 
t  4. 

Sublease  ot  right  to,  see  Landlord  and  Tenant, 
{  2. 

Termination  ut  leaw  of  right,  see  Landlord  and 
Tenant,  S  2. 

CARRIERS. 

Applicability  of  instnictiODS  to  case  In  action 
for  injuries  to  psssenger,  see  Trial,  S  5. 

Construction  ojC  instructions  in  action  for  in- 
jui-ies  to  passenger,  see  Trial,  S  5. 

Covenant  in  conveyance  of  right  of  war  to  fur- 
nish pass  as  one  not  running  with  land,  see 
Covenants,  S  1. 

Liability  of  purchaser  of  railroad  at  foreclosure 
sale  on  covenants  to  furnish  pass,  see  Bail- 
roads,  I  4. 

i  1.  Control  Mid  r^wlatiom  of  oommon 
ourlers. 

'Common  carriers  may  contract  for  a  partial 
restraint  of  trade,  if  the  main  purpose  of  the 
contract  is  lawful,  and  the  restramt  is  inci- 
dental thereto  and  reasonably  necessary  to  the 
main  pnrpose  of  the  agreement.— Wayne-Monroe 
Tel«>hone  Co.  T.  Ontario  Telephone  Co.  (Sup.) 
424. 

A  street  railway  company  heid  not  liable  to 
the  penalty  provided  by  Ballroad  Law  (Lews 
1890,  p.  1(596.  c.  565)  {  39.  for  asking  or  receiv- 
ing more  than  the  lawful  fare,  where  a  trans- 
fer was  given  to  another  line,  upon  which  the 
company  had  a  legal  right  to  charge  a  second 
fare,  where  the  second  fare  was  collected. — King 
V.  Nassau  Electric  B.  Co.  (SupO  589. 
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i  14.  A,  contract  cODBtrned,  and  held  to  give  a 
party  the  excIuslTe  rifl^t  to  operate  motor  cabs 
at  a  hotel.— Lynch  T.  Bobert  P.  Mnrphy  Hotel 
Co.  (Sup.)  915. 

§  27.  An  agreement  to  charge  a  less  rate  for 
trantt^rtation  of  interstate  commerce  than  the 
rate  in  the  posted  and  published  schedule  as 
reouired  before  Interstate  Commerce  Act  Feb. 
4,  1887,  c.  104,  24  Stat.  379  (U.  S.  Comp.  St. 
1901,  p.  315),  is  illegal  and  unenforceable.— 
Baltimore  &  O.  R.  Co.  v.  La  Due  (Sup.)  9&1. 

8  34.  A  shipper,  claiming  that  interstate  rates 
are  unreasonaDle,  is  required  by  Interstate  Com- 
merce Act  Feb.  4,  1887,  c.  104,  24  Stat.  379 
(U.  S.  Comp.  St.  1901,  p.  3153),  to  primarily 
apply  for  redress  to  the  Interstate  Commerce 
Cfommisslon.— Baltimore  &  O.  B.  Co.  T.  La  Due 
(Sup.)  904. 

S  2.  Curiftge  of  goods. 

In  an  action  against  a  carrier  for  gooda  bom- 
ed  while  in  its  freight  house,  the  carrier  held 
not  negligent  in  not  removing  the  goods  before 
the  fire.— N.  B.  Fails  Lubricating  Co.  v.  Erie 
R.  Co.  (Sup.)  432. 

*A  shipper  iu  a  mmtract  (or  the  through  ship- 
ment of  freight  described  as  a  second-hBDd  desk 
held  not  entitled  to  recorer  for  the  loss  of  other 
goods.— Hachadoorian  t.  Louisville  &  N.  R.  Co. 
(Sup.)  GtiO. 

*A  contract  between  the  initial  and  connect- 
ing carriers  is  deemed  to  have  been  made  for 
the  benelit  of  the  shipper  making  a  throut;h 
slii[)ment  of  goods,  and  the  contract  is  ratified 
by  the  shipper  bringing  suit. — Hachadoorian  v. 
Louisville  &  N.  R,  Co.  (Sup.)  660. 

•Carriers  not  named  in  a  contract  for  the  car- 
riage of  goods  held  entitled  to  the  benefit  of  it 
under  specified  conditions. — Hachadoorian  v. 
Louisville  &  N.  R.  Co.  (Sup.)  600. 

*A  contract  made  in  Mew  York  for  the 
through  carriage  of  goods  to  the  shipper  as  con- 
signee is  binding  on  the  shipper  and  a  connect- 
ing carrier  so  far  as  they  uudertoke  to  perform 
it.— Hachadoorian  v.  Louiavilk  &  N.  R.  Co. 
(Sup.)  (HiO. 

Laws  1907,  p.  911,  c.  429,  S  38,  making  car- 
riers liable  for  ^oods  lost  iu  transit,  is  made  in- 
applicable to  shipments  out  of  the  state  by  the 
express  terms  of  section  25. — Shapiro  v.  Weir 
(Sup.)  705. 

*Au  express  company  not  being  shown  to 
have  been  ne^igent  in  loaiug  in  transit  goods 
shipped  beyond  the  state,  the  shipper  is  bound 
\ff  an  agreement  limiting  the  company's  lia- 
bility to  a  apecified  amountr-ShaidiD  t.  Weir 
(Sup.)  7(». 

9  190.  On  a  counterclaim  by  en  interstate 
shipper  for  overcbai^eB,  the  burden  was  on  him 
to  prove  that  the  lesser  rate  was  the  appro- 
priate rate  applicable  to  the  shipment  and  that 
it  had  been  puolished  and  filed  under  Interstate 
Commerce  Act  Feb.  4,  1887,  c.  104,  24  StaL 
379  (U.  S.  Comp.  St.  1907,  p.  3163).— BalUmore 
A  O.  R.  Co.  T.  Xa  Due  (Sup.)  984. 

I  70.  A  consignor  cannOt  maintain  an  action 
for  failore  to  deliver  frright  In  the  absence  of 


proof  that  title  to  goods  la  In  himself.— Wer^ 
eimer  t.  Wells  Fargo  ft  Co.  (Sap.)  1062. 

t  94.  In  an  action  for  a  carrier's  failure  lo 
deliver  dress  goods,  damages  for  depreciation  in 
the  value  of  uie  goods  when  plaintiff  was  d<.-:;- 
fied  of  the  consignee's  refusal  to  accept  ttecau-e 
of  the  change  of  season  held  not  recomable.— 
Wolfe  T.  Wtix  (Sop.)  107a 

S  134.  In  an  action  azainst  a  common  car- 
rier for  goods  claimed  to  nave  been  delivfred  :•: 
him  and  lost,  the  evidence  hetd  insnfficieDt  tu 
show  that  defendant  ever  received  the  gooca.— 
James  Aatler  Co.  v.  Rankin  (Snp.)  lOKi. 

*£]vidence  in  action  against  express  compac* 
for  loss  of  trunk  held  not  to  show  contract  11:3- 
iting  defendant's  liability  to  $50.— Wright  v. 
Fargo  (City  Ct.)  358. 

8  3.    Carrimce  of  passenEon. 

*In  an  action  for  injury  to  a  street  car  pa«- 
enger.  evidence  held  to  sustain  a  verdict  fn: 
plaintiff.— McQxath  v.  Massan  Bleetrie  B.  Co. 
(Sap.)  471. 

In  an  action  for  Injuries  to  a  passenger  in  an 
elevator  because  of  the  fait  thereof,  the  exi  1  ,■ 
sion  of  certain  evidence  to  rebut  the  evidence  -.'i 
the  passenger  held  erroneous. — Keller  t.  Wi^-.  - 
Realty  Co.  (Sup.)  538;  Diepenbrocdc  t.  &a^^ 
(Sup.J  539. 

'Proof  held  to  establish  negligence  in  the  o;*- 
eration  of  a  passenger  elevator. — Keller  r.  Wov« 
Realty  Co.  (Sup.)  588;  Diepenbrock  t.  Son-^ 
(Sup./ 539.  .  1— 

Railroad  Law  (Laws  ISOO,  p.  1113,  c  5651  t 
101,  requiring  a  street  car  company  to  char.v 
no  more  than  five  centa  for  a  coatinaoos  till-. 
held  to  apply  only  to  a  ride  npon  the  nme  ca:. 
and  not  to  a  change  from  one  line  to  another.— 
King  V.  Nassau  Electric  R  Co.  (Sup.)  5&a 

Railroad  Law  (Laws  1890,  p.  1114,  c.  0»>Ti  I 
104,  providing  for  the  f^fving  of  tnnsfera,  ktU 
not  to  cover  different  lines  owned  hj  the  sam* 

company,  but  to  relate  only  to  a  continaoct 
trip  made  by  changes  from  uie  line  of  one  com- 
pany to  that  of  another;  both  being  operai^ 
by  one  company  under  a  lease  or  other  contract. 
—King  V.  Nassau  Electric  B.  Co.  (Sup^  589. 

S  321.  A  charge  in  an  acticu  by  a  passen^-r 
for  Injuries  held  erroneous,  as  inapplicab'.; 
and  calculated  to  distract  attentioo  frotn  th« 
real    issues.- Becker    v.    Intfilborongh  Bapic 

Transit  Co.  (Sup.)  816. 

S  318.  Evidence  held  not  to  show  that  pn- 
cautions  taken  by  a  carrier  to  keep  its  sobway 
station  lighted  and  to  warn  paasengers  aga;n>'t 
danger  in  boarding  cars  were  not  reasonably 
sufficient.— Becker  v.  Interborougb  Rapid  Tra:;- 
sit  Co.  (Sup.)  816. 

S  318.  Evidence  In  an  action  for  injary  to  a 
street  railw^  passenger  held  not  to  establisik 
negligence  by  a  preponderance  of  the  erideu<-«  — 
Segelman  v.  Interborougb  Rapid  TraiiMt  Ej. 
Co.  (Sap.)  106a 


CAUCUS. 


See  ElecUona,  |  8. 
*Polaf  aaaotated.  Sm  arllabu- 
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CAUSE  OF  ACTION. 


Sm  Action. 


CERTIORARI. 


Appellate  Jnrisdlction  to  Usae,  see  Criminal 
Law,  I  6. 

I  1.   NatWM  axd  nottuds. 

The  proprietors  of  anotber  neviqwper  held 
to  have  sumcient  interest  as  citixeiu  to  sue  out 
'  a  writ  of  certiorari  to  review  the  designation  of 
newspapers  to  publish  the  session  laws  and 
joint  resolutions  of  the  Legislature.— People  v. 
Ford  (Sup.)  180. 

*UDder  the  (acts  and  evidence  and  Code  Civ. 
Proc.  I  2140,  relatiTe  to  review  on  certiorari, 
hetd.  the  removal  of  a  boildinK  inspector  by  the 
state  architect  conld  not  be  disturbed.— People 
T.  Heina  (Sop.)  189. 

CHALLENGE.  . 

To  Jnror,  aee  Jury,  }  2. 

CHAMPERTY  AND  MAINTENANCE. 

Real  Property  Law  (Laws  1S86.  p.  603,  e. 
C4T)  S  225,  as  to  grants  of  land  held  adversely, 
hrld  not  to  afFect  a  grant  where  the  grantee  is 
put  in  poasession  at  the  time  of  the  execution 
of  the  deed  of  all  bnt  a  small  part  of  the  land 
conveyed.— Webber  v.  Qilliee  (Sup.)  397. 

*The  purchaser  at  sale  in  partition  suit  being 
In  possession,  held  that,  under  the  champerty 
act  (Real  Property  Law,  Laws  1896.  p.  603. 
c.  547.  8  225).  deeds  to  another,  one  from  a 
party  to  the  imrtition  action,  the  other  from 
one  having  an  interest  in  the  land  at  the  time 
of  the  action,  but  not  made  a  party  thereto, 
vere  void.— McAuliff     HniAes  (Sup.)  486. 

S  7.  Under  Real  Property  Law  (Laws  1S86. 
p.  603.  c.  547)  S  225,  a  deed  conveyine  land  in 
the  adverse  possession  of  another  held  void  aa 
against  him.— Green  t.  Bom  (Bap.)  993. 


See  Gqaity. 


CHANCERY. 
CHANGE. 


Of  grade  of  streets,  see  Mnnidpal  Ciorporations, 

s  a 

CHANGE  OF  VENUE. 

Of  dvil  actions,  see  Venne,  |  1. 

CHARGE. 

Bjr  carrier,  tee  Otrriers.  IS  1,  2. 
Br  telephone  company,  see  Telegraphs  and  Tele- 
phones, 1 2. 


For  use  of  water,  see  Waters  and  Water  Cours- 
es,  I  3. 

To  jary  is  civil  actions,  see  Trial,  $  6. 

CHARITIES. 

I  1.  Creatioiit  existomee,  and  Talidttty* 

Under  Laws  1893,  p.  174a  c.  701,  as  amended 
by  Laws  1901,  p.  751,  c.  291,  S8  1,  2,  a  bequest 
to  a  conference  association  to  maintain  aged 
ministers,  the  corporation  being  organised  for 
that  purpose,  held  not  to  lapse  upon  the  disso< 
lution  of  the  corporation  before  testatrix's 
death,  but  would  be  paid  over  to  the  Supreme 
Court  to  be  distributed  under  the  will.— In  re 
Deming's  Will  (Sur.)  170. 

{  S.   CoBstraotloiit  admlalatratioai,  and 
•nfonMBMnt. 

*(%aritable  corporations  held  not  liable  for 
torts  to  third  persons  by  persons  employed  by 
them,  whose  work  is  not  under  their  order  and 
control.— Kellogg  v.  Church  Charity  Foundation 
of  Long  Island  (Sup.)  566. 

*Charitab1e  corporations  are  not  exempt  from 
liability  for  torts  because  they  reoelTe  no  profit 
or  benefit— Kellogg  v.  Church  Charity  Foanda- 
tlon  of  Long  Island  (Sup.)  566. 

*Charitable  corporations  held  not  exempt  from 
liability  for  torts  of  agents  or  servants  in  ad- 
ministration of  their  trusts,  on  the  ground  that 
trust  funds  cannot  be  diverted  to  pay  damages 
for  sudi  torts.— Kellogg  t.  Charch  Charity 
Foondatlon  of  Long  Island  (Sup.)  S66. 

*A  charitable  hospital  corporation  is  liable 
for  an  injury  negligently  inflicted  by  the  driver 
of  its  ambulance  by  running  Into  a  person  in 
the  street.— Kellogg  v.  Churcn  Gliarity  Founda- 
tion of  Long  Island  (Sup.)  666. 

*A  charitable  Institution  is  liable  for  its  fail- 
ure to  perform  duties  specifically  cast  on  it  by 
law,— Kellogg  v.  Church  Charity  Foundation  of 
Long  Island  (Sup.)  566. 

A  bequest  of  money  in  trust  held  not  a  char- 
itable use.  and  not  saved  by  Laws^lSOS,  p.  174S» 
c.  701,  saving  charitable  trusts  void  for  indeft- 
niteness.— Tavshanjian  t.  Abbott  (Sup.)  583. 


See  Fraud. 


CHEAT. 


CHECKS. 


See  Bills  and  Notes. 

Payment  of  through  clearing  houses,  see  Banks 
and  Banking,  |  S. 

CHILDREN. 

See  Adoptim;  Ooardian  and  Ward;  Infants; 
Parent  and  Child. 

CHOSE  IN  ACTION. 

Assignment,  see  Assignments. 


*Polmt  aaaotated.  Se*  sjrllalma. 
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Efoual  protection  of  laws,  see  Coostitatiooal 
Law, 


CITATION. 

See  Proceu 

CITIES. 

See  Muolcip&I  Corporatioos. 

CITIZENS. 

See  Indians, 
proti 
f  4- 

CIVIL  RIGHTS. 

See  CODstitntioual  Law,  §S  3,  ^ 

CIVIL  SERVICE. 

In  cities,  see  Manicipa]  Corporatioos,  |  2. 

CLAIMS. 

Against  estate  ot  decedent,  see  EzecatoB  and 
Administrators,  |  8. 

CLEARING  HOUSES. 

See  Banks  and  Banking,  S  3. 

CLOUD  ON  TITLE. 

See  Qoleting  Title. 

CLUBS. 


112  NEW  TOBK  SUPPLBHBNT 
■nd  Itf  New  Toft  State  Reporter 

COLLEGES  AND  UNIVERSITIES. 


See  Associations. 


CODICIL 


See  Wnis,  1 4. 


COLLATERAL  AGREEMENT. 

Parol  evidence,  see  Eridenes,  |  7. 

COLLATERAL  ATTACK. 

On  condemnation  proceedings,  see  Ikninent  Do- 
main. S  2. 
On  judgment,  see  Judgment,  )  4. 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  (  2. 

COLLECTION. 

Of  costs,  see  Costs,  |  3. 
Of  Estate  of  decedent  see  SKecotois  and  Ad- 
ministrators, i  2. 


Constraction  of  wUl  cmtainlnr  bevMt  to  col- 
lege, see  Wiila,  |  8. 

COLLISION. 

Between  street  ear  and  train,  see  Bannad^  \\ 

COLONIAL  GRANTS. 

See  Public  Lands,  |  & 

COLOR  OF  TITLE. 

To  sustain  adrerse  poMostion,  see  AdTcne  lot- 
session. 

COMBINATIONS. 

See  Conspiracy. 

Of  carriers,  «ee  Carriers,  1 1. 

Of  corporations  see  Corporattons.  f  4 

COMITY. 

Between  courts,  see  Courts,-  )  8. 

COMMERCE. 

Gartlage  of  goods  and  passengers,  sec  Curien: 
Shipping. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

Inquisition  of  lunacy,  see  Inssne  FewNis,  |  L 
To  take  testimony,  see  Depositions. 

COMMISSIONERS. 

In  condemnation  pnfceedings,  see  Eminent  Do- 
main, {  2. 

Park  commissioners,  see  Municipal  Corpomioc^ 
I  S. 

Railroad  commlsidoners,  see  Railroads,  H  l,i 
Tax  conuniaalonexs,  see  Taxation,  |  1. 

COMMISSIONS. 

Of  broker,  see  Brewers.  S  L 

Of  executor  or  administrator,  see  EzecntOD  vfi 

Adminifltratoia.  |  6. 
Of  receiver,  see  Beeeiveia,  f  2. 
Of  trQste^  see  Tnuts,  1  & 

COMMITTEE. 

Guardianship  of  insane  petsona.  see  Inaaoe 
sons,  f  2. 


*Potmt  aaBotatod.  ayllAlms. 
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COMMON  CARRIERS. 

See  Carilen. 

COMMON  UW. 

See  International  Lav. 

Action  for  deceit,  ue  Fraud,  |  1, 

Marriage,  see  Marriage. 

COMMON  SCHOOLS. 

See  Sdiools  and  School  Districts,  i  2. 

COMPENSATION. 

For  iKrformance  of  contract,  see  Contracts,  1 2. 
For  property  taken  for  public  nee,  see  Eminent 
Domafo,  {  1. 

Of  partitmJar  clataei  of  officera  or  other  per»om. 

See  Broken,  1  1;  Elzecutoni  and  Administra- 
tors, I  6 ;  Receivers,  {  2. 

Attorney,  see  Attorney  and  Client,  }  4. 

CommlssWerB  in  inguiaition  proceedings,  see 
Insane  Persons,  i  1. 

Health  officer,  see  Health,  {  1. 

Insuiance  agent,  see  Insurance,  %  2. 

Municipal  aaeen,  see  Municipal  Corporations, 

Personal  representative,  see  Executors  and  Ad- 
ministrators, S  6. 
Servant,  see  Master  and  Servant,  |  2t 
Trustee,  see  Tmsts,  i  6. 

COMPETENCY. 

Of  jnror,  see  Jnry,  i  2. 

Of  witneawi  In  genexsl,  see  mtnesses,  %  1. 

COMPLAINT. 

In  erlnUnal  ptosocntlonB,  see  Indictment  and  In- 
formaUon. 


COMPROMISE  AND  SETTLEMENT. 

See  Payment 

COMPUTATION. 

Of  period  of  limitation,  see  Limitation  of  Ac- 
tions, 1 1. 

CONCURRENT  JURISDICTION. 

Of  eovTts,  see  Gonrts,  |  S. 

CONDEMNATION. 

Taking  property  for  pnblic  use,  see  Bmlneut 
Domain. 


CONDITIONS. 

Precedent  to  right  to  rebate  under  llgnor  tax 
laws,  see  Intoxicating  liquors,  |  3. 

In  contracts  an4  eonveyance*. 
See  Contracts,  %  2 ;  Deeds,  1 2 ;  Mortgages,  8  4. 
Insuiance  policies,  see  Insurance,  SS  4>  5. 

Precedent  to  oeftons  or  other  proceedinge. 

Foreclosure  of  mortgage,  see  Mortgages,  8  & 

For  relief  against  unreasonable  rates  by  car- 
rier, see  Carriers,  S  1- 

For  vacation  of  order  of  arrest,  see  Arrest,  S  1. 

Substitution  of  attomeya,  see  Attorney  and  Cli- 
ent, §  2. 

To  enforce  stocUioldet's  llaUllty,  see  Oorpora- 
tionSf  8  2. 

CONFIRMATION. 

Of  award  in  condemnation  proceedings,  see 
Eminent  Domain,  |  2. 

CONFLICT  OF  LAWS. 

As  to  powers  In  trust,  see  Powers,  1 1. 
Confiictlng  iurisdietion  of  courts,  see  Courts, 
f  8. 

CONNECTING  CARRIERS. 

See  Carriers,  S  2. 

CONSENT. 

Of  parties  to  jurisdiction,  see  Courts,  |  1. 

CONSIDERATION. 

Of  contract  In  genera),  see  Contracts,  {  1. 
Of  option  to  purchase  goods,  see  Sales,  S  1. 
Of  sue  of  land,  see  Tender  and  Purchaser,  |  8. 

CONSOLIDATION. 

Of  acttona,  see  Actiui,  |  1. 


CONSPIRACY. 


I  1.   OiTll  UabUlty. 

•A  conspiracy  for  the  purpose  (tf  circulat- 
ing false  statementi  of  the  affairs  of  a  corpo- 
ration is  in  essence  a  crime,  and  there  can  be  no 
presumption  of  crime  growing  out  'of  mere 
earelesniess  in  not  being  better  informed  as  to 
the  truth  of  the  situation.— Bell  v.  James  (Sup.) 
760. 

t  14.  If  defendants  conspired  together  to  in- 
jure plalntifTs  business  and  wrongfully  deprived 
him  of  the  use  of  a  trade-name,  each  of  the  de- 
fendants would  be  responsible  for  the  wrongful 
acts  of  the  other.— Solar  Baking  Powder  Co,  v. 
Boyal  Baking  Powder  Co.  (SupO  10131 
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CONSTABLES. 

See  Sberilb  and  Const&blea. 

CONSTITUTIONAL  LAW. 

Provitiona  reJating  to  particular  tuhjectt. 
See  ElmiiieDt  Domain,  |  1 ;  Extradition,  |  1 ; 

Jnry,  g  1 ;  Railroads,  \  2. 
Special  or  locai  lavs,  see  Statutes,  f  1. 

Riffhtt  of  peraont  accuud  or  convtcted  of  crime. 

Necessity  of  indictment  or  presentment  in  crim- 
inal prosecutions,  see  Indictment  and  Infor- 
mation, §  1, 

I  1*  Coxstrnotlon,  operation,  and  en> 
foToemoat  of  oonstltntlonal  pro- 
vlslona. 

*A  statate  should  be  construed  so  as  to  give 
it  force  and  effect,  if  the  language  will  permit 
— Hathom  r.  Natural  Garbonic  Gas  Co^  (Sup.) 
374. 

'Rule  respectioe  constmction  of  statutes,  as 
to  their  constitutionality,  stated— In  re  Board 
of  Rapid  Transit  Com'ra  (Sop.)  619. 

I  2.  Distribution  of  coTommentnl  pow- 
•n  and  fnnetioBs. 

8  72.  The  courts,  as  a  general  rule,  will  not 
interfere  with  the  exercise  of  the  discretion  vest- 
ed by  statute  in  adminietrative  officials.— Holly 
T.  City  of  New  York  (Sup.)  787. 

S  3.   Personal,  civil,  and  politleal  richts. 

Laws  1908,  p.  1221,  c.  429,  reflating  natural 
mineral  sprinf^,  held  not  invalid  as  an  unrea- 
sonable invasion  of  property  rights. — Hathom 
V.  Natural  Carbonic  Gas  Co.  (Sup.)  374. 

A  certain  provision  in  Xaws '  1908,  p.  1221. 
c.  429.  regulating  natural  mineral  springs,  held 
invalid  as  an  nnreasonable  exercise  of  legisla- 
tive power  to  the  injury  of  a  property  owner. — 
Hatborn  t.  Natural  Carbonic  Gas  Co.  (Sup.) 
374. 

The  right  of  a  person  to  pursue  a  lawful  oc- 
cupation or  calling  is  a  "property  right." — 
People  V.  Rosenberg  (Gen,  Sess.)  310. 

I  4.    Eqnml  protection  of  laws. 

Laws  1008.  p.  1221,  c.  429,  regulating  natural 
mineral  springs,  held  not  invalid  as  denyluB  the 
equal  protection  of  the  law.— Hathom  t.  Natu- 
ral Carbonic  Gas  Co.  (Sup.)  374. 

{  5.  Dne  process  of  law. 

Laws  1908;  p.  1221,  c.  429,  8  1.  regulating  the 
use  of  certain  mineral  spring,  held  not  invalid 
as  depriving  the  owner  of  bis  property  without 
due  process  of  law.— Hathora  t.  Natural  Car> 
bonic  Gas  Co.  (Sup.)  374. 

•Laws  1906.  p.  1442,  c.  527.  S  9,  held  not 
unconstitutional  as  a  deprivation  of  property 
without  due  process  of  law,  under  Laws  1884, 
p.  254,  c.  201.  so  far  as  it  prevents  defendants 
from  rebuilding  a  fixed  railroad  bridge.— City 
of  Buffalo  V.  Delaware,  L.  &  W.  B.  Co.  (Sup.) 
690. 

A  surrogate's  decree,  directing  former  at- 
tomeya  for  a  testamentary  trustee  to  surrender 


see  Divorce,  I  3. 
Punishment  <n  uifant  for  cmtemj^t  of  oooz^  « 


books  and  papers  on  which  they  claimed  t  ]m. 
would  be  erroneous  -as  a  deprivatioD  of  pn^ 
erty  without  due  process  of  law.  whether  at 
decree  was  absolute  or  coDditfamaL-^  r  Bo^ 
insoa'a  Estate  (Snr.)  280. 

CONSTRUCTIVE  EVICTION. 

Of  tenant,  aee  Landlord  and  Tenant,  |  8. 

CONTEMPT. 

Disobedience  of  order  for  payment  of  iHatnr, 
see  Divorce, 
Unishment  <n 
Infant^,  1 1. 

CONTEST. 

Of  wiU,  see  Willa,  i  2. 

CONTINGENT  REMAINDERS^ 

Creadon,  aee  WlUa,  |  a, 

CONTRACTS. 

Agreements  within  statute  of  fraods^seeFnsli 

Statute  of. 
Assignment,  see  Assignments. 
Damages  for  breach,  see  Damages,  |  4. 
Liquidated  damages  or  penalties,  see  DamsA 

I  2. 

Operation  and  effect  of  champerty,  see  OoQ- 

perty  and  Maintenance. 
Parol  or  extrinsic  evidence,  see  ESvidaKe.  I  <■ 
Restraining  performance  or  breach,  aee  IsJaEt 

tion,  8  1. 

Right  to  bill  of  particulars  in  action  for  bM-l 

of,  see  Pleading.  6  5. 
Specific  perfonnance.  see  Specific  PeifbtUQ^ 
Taking  case  or  question  from  Jai7  in  sctioo  f- 

breach,  see  Tnal,  8  4. 

Contractt  of  particular  dosses  of  prmmt 

See  Corporations.  8  4;  Master  and  Stmt:: 
Municipal  Corporations,  8  3 ;  WardioBwee. 

Connecting  carriers,  see  Carriers,  f  2. 

Insurance  companies,  see  Insurance.  I  3. 

Married  women,  see  Hudjand  and  Wife.  1 1 

Telephone  companies,  see  Telefraphs  and  T«> 
phones,  f  1. 

Contracts  r^atinp  to  portioutar  tabircU. 
See  Mines  and  Minerals,  |  1 ;  Patenti,  1 1; 

Public  Lands,  8  2. 
Insurance,  see  Insurance,  8  3. 
Party  wall,  see  Party  Walls. 

Particular  elatteg  of  emprtM  eosfrsdt. 
See  Bailment;  Bills  and  Notes;  CoveuBti: 
Depositaries;  Insurance;  Liens;  Partneishu; 

Sales. 

Agency,  see  Prindpal  and  Agent. 
Employment,  see  Master  and  Servant 
Lesses.  see  landlord  and  Tenant 
Mutual  benefit  inanrance,  see  InaDiaaci^  1 1» 


■Poimt  unotatad.  Sea  erUabaa. 
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SalM  frf  realty.  Me  Vendor  and  PnTchaser. 
Suretrship,  aee  Prindpal  and  Suretr* 

Partteular  oImsm  of  impUei  eo»*raott. 
See  Blonej  Lent;  Money  Paid;  WoA  and  La- 
bor. 

Partioulmr  modet  of  difofewviiv  eonirmcU. 

See  Payment 

S  1.   Beanlattes  and  TaUditr* 

In  an  action  on  an  Element  for  the  payment 
of  an  annuity,  the  delivery  of  the  asreenient  to 
plaintiff  held  to  hare  been  anfficiently  shown.— 
Hamilton  t.  Hamilton  (Sup.)  10. 

In  an  action  on  an  agreement  which  imported 
OD  its  face  sufficient  coneideratioa  to  guBtaln  the 
action,  held,  that  it  would  be  assumed  that  the 
consideration  waa  anffident  and  moved  from 
a  proper  person  to  sustain  the  action,  in  the 
absence  of  evidence  to  the  contrary.— Hamilton 
V.  Hamilton  (Sup.)  10. 

The  words  "for  value  received"  in  an  agree- 
ment for  the  payment  of  an  annuity  held  to  im- 
port a  consideration  sufficiently,  in  the  absence 
of  contrary  evidence  to  sastain  an  actim  on  the 
agreement. — Hamiltmt      Hamilton  (Sup.)  10. 

*Contrarts  between  public  service  coriM) ra- 
tions, which  only  incidentally  and  partially 
prevent  competition,  are  valid,  if  the  main  pnr- 
poxe  of  the  airreement  is  beneficial  to  the  pub- 
lic, and  the  restraint  is  fairly  necessary  to  that 
pun>oee.—Wayne-Monroe  Telephone  Co.  t.  Ou< 
tarfo  Telephone  Co.  (Sap.)  424. 

S  118.  An  agreement  employ^  not  to  In- 
terfere with  the  employer^  business  or  disclose 
information  after  termination  of  his  employ- 
ment held  not  an  nnlawtnl  restraint  of  trade. 
— Witkop  ft  Holmes  Co.  t.  Boyce  (Sup.)  874. 

i 


2.    Conatrnotion  and  operation. 

An  agreement  to  pay  a  sum  of  money  to  an- 
other held  valid,  thongh  the  consideration  came 
throuefa  a  third  person^Hamilton  v.  Hamil- 
ton (Sup.)  10. 

Method  adopted  to  determine  proportional  ex- 
pense of  each  owner  of  a  race  horse  included  in 
a  string  Acid  a  substantial  compliance  with  the 
agreement— Snow  v.  Wathen  (Sup.)  41. 

One  who  held  himself  out  as  a  protesalcmal 
trainer  of  horses  for  racing  pnrposes  held  to  Im- 
pliedly agree  to  ti£e  his  best  skill  in  developing 
the  speed  of  hortes  and  managing  them  In  races. 
—Snow  V.  Wathen  (Sup)  41. 

One  who  agreed  to  train  horses  for  racing  pur- 
poses and  to  drive  the  same,  held  not  a  guaran- 
tor that  they  would  win  races.— Snow  t.  Wathen 
(Sup.)  41. 

Defendant  held  not  to  have  waived  hie  right  to 
a  conveyance  of  certain  real  estate  by  plaintiff 
as  a  condition  of  further  payments  to  be  made 
by  defendant  under  a  contract. — Gail  t.  Gail 
(Sap.)  96. 

*Tbe  determination  of  the  meaning  and  effect 
of  a  CMtraet  dependa  on  the  intention  of  the 
^rtiea  aa  expressed  therein.— Gail  v.  Gall  (Sap.) 

•Polat  auotatad. 
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*WordB  nsed  in  a  contract  are  not  to  be  dis- 
miaaed  as  meanlngleaa.  unless  they  clearly  do  not 
serve  in  the  expreaaion  of  the  intention  ot  the 

girdee  aa  discloaed  by  the  contract— Gall  v. 
ail  (Snp.)  96. 

*Under  a  contract  whereby  plaintiff  agreed  to 
release  ber  "dower  and  thirds"  in  the  real  es- 
tate of  her  deceased  husband,  the  word  "thirds" 
held  to  refer  to  the  actual  Interest  to  which 
plaintiff  Bucceeded  Id  real  estate  situated  in  a 
state  not  recognising  dower  ri8hts.-^aU  v.  Gall 
(Sup.)  96. 

'Whether  or  not  the  mutual  and  reciprocal 
agreements  of  uirtles  to  a  contract  are  depend- 
ent or  Independent  Is  determined  by  the  order 
of  time  in  which  by  the  terms  and  meaning  of 
the  contract  their  performance  is  required.— 
Gail  V.  Gail  (Sup.)  m. 

Plaintiff  heU  bound  to  perform  her  part  of  a 
contract  as  a  conditlfm  precedent  to  enforcing 
performance  on  defendant's  part— Gail  t.  Qaili 
(Sup.)  96. 

*A  contract  binding  ope  to  advance  money  to 
another  Held  not  to  give  him  the  right  to  repu- 
diate the  contract  on  a  qpecified  ground. — Hy 
man  v.  New  York  Mortgage  &  Security  Co. 

(Sap.)  669. 

S  170.  In  construiuE  a  contract,  the  practical 
construction  given  It  oy  the  partlea  is  entitled 
to  great  weight— Boyer  v.  Metropolitan  Sew- 
ing Mach.  Co.  (Sup.)  817. 

i  228.  An  agreement  by  an  actor  with  thea- 
ter managers  had  to  Impose  upon  the  managers 
liability  for  servicra  danng  a  time  in  which  the 
actor  had  no  engagement— Day  t.  Klaw  (Sap.) 
1072. 

I  3.   Parformanee  or  breach. 

Manner  of  working  horse  taken  to  be  trained 
for  racing  pnrposes  held  wholly  within  tnlner's 
judgment.— Snow  v.  Wathen  (Sup.)  41. 


One  who  agreed  to  train  horaea  for  racing 
purposes,  in  making  expenditures  for  the  keep 
of  ue  horses  held  required  to  exercise  the  care 
of  a  itrudent  man.— Snow  t.  Wathen  (Sop.)  41. 

S  316.  Where  a  contractor  agreed  to  complete 
work  within  a  certain  time,  the  other  party 
might  protest  against  the  delay,  and  still  claim 
damages  for  breach  of  agreement  to  complete 
the  work  within  that  time.— Traut-Dltmar  Const. 
Co.  V.  Hartman  (Sup.)  910. 

fi  316.  Plaintiffs*  right  of  action  for  breach 
of  contract  on  defendant's  refusal  to  perform 
was  not  waived  by  plaintiffs'  subsequent  de- 
mand for  immediate  performance. — Bologh  v. 
Boof  Maintenance  Co.  (Sup.)  1104. 

8  4.    Aotlona  for  breacb. 

In  an  action  on  a  contract  plaintiff  held  bound 
under  the  pleadings  to  show  full  performance  on 
her  part— Gail  v.  Gail  (Sup.)  96. 

I  360.  In  an  action  for  breadi  of  a  contract 
to  return  a  deposit  on  the  price  of  an  automo- 
bile, evidence  had  not  to  support  a  judgment  for 
defendant— Pierce  T.  Cleveland  Motor  Oar  (Snpl 
1096. 

Soa  ajrllalnu. 
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CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  |  2. 

jjaw  of  the  case  as  to  question  of,  see  Appeal, 

fi  5. 

Of  peraoD  injared       □egllgent  ose  of  street, 

see  Municipal  Corporations,  |  5. 
Of  servant,  see  Master  and  Servant,  {|  7.  & 
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Stock  Corporatimi  Law  (Lawi  1892,  p.  ISXi.  c. 
OSS)  I  42.  without  etmsidenition.— BnliBld  t.  Ei- 
ner  (Sup.)  661. 

*Evidence  examined,  and  a  finding  that  de- 
fendants agreed  to  subacribe  for  the  entire  is- 
sue of  the  preferred  stock  of  plaintiff  corpora- 
tion held  against  the  weight  of  evidence. — Bank- 
ers' Money  Order  Ass'n  v.  Nacbod  (Sup.)  721. 


CONVENTION. 

Political  conTenti<Hi8,  aee  Electlou,  H  8- 

CONVERSION. 

Wrongful  conversion  of  pezwMial  vxoper^,  tee 
Trover  and  GonvereioD. 

CONVEYANCES. 

In  fraud  of  eredlton,  ne  Frandulent  CouTey- 
ances. 

CoHoemiieM  hp  or  to  parHoulwr  dOfiM  of 
pertoni. 

See  Corinrationa,  S  4;  Indians. 
Partner,  see  Partnership,  |  2. 

CofiveysnoM  of  particular  spcciet  of,  or  ottato$ 

or  inter€$t*  in,  property. 
See  Easements,  §  1 ;  Public  Lands,  |  2. 
Mor^aged  property,  aee  Mortgage!,  |  8. 

Particular  clataet  of  oOHoevanoet. 
See  Assignments ;  Deeds  ;  Mortgagee,  ' 

CORPORATIONS. 

C<mspiracy  to  injure,  see  Conspiracy,  I  1. 
Discovery  as  against  corporate  officen  in  action 
affecting  rights  of  corporation,  see  Discovery, 

Quo  warranto,  see  Quo  Warranto. 
Restraining  acts  of  officers,  see  Injunction,  {  1. 
Right  to  bul  of  particulars  in  action  for  price  of 

corporate  shares,  see  Pleading,  §  5. 
Sale  of  stock  by  agent,  see  Principal  and  Agent, 

Taxation  of  corporations  and  corporate  proper- 
ty, see  Taxation,  S  !• 

PaWjouJar  oLmm  of  eorporationt. 

See  Beneficial  Aasociatlona :  Municipal  Corpora- 
tions ;  BallToads ;  Street  Railroads. 

laaurance  companies,  see  Insurance. 

Telegraph  and  telephone  companies,  see  Tele- 
graphs and  Telepnonea. 

Water  companies,  eee  Waters  and  Water  Cours- 
es, »  3. 

I  1.  Capital,  stook,  and  dlvldeniU. 

The  net  income  of  a  corfwration  for  dividend 

Surposes  cannot  be  determined  until  all  taxes, 
epreciation,  maintenance,  and  up-keep  expendi- 
tures have  been  deducted.— People  v.  State 
Board  of  Tax  Com'ra  (Sup.)  392. 

'Statement  of  remedy  of  subsequent  purchas- 
•er  of  stock,  where  it  was  Issued  tn  violation  of 


$  2.    Members  and  stoekholden. 

S  181.  One  who,  as  bis-  wife's  executor,  owns 
half  of  the  capital  stock  of  a  corporation  and 
is  her  sole  legatee,  held  entitled  to  examine  and 
take  extracts  from  the  corporate  records.— In  re 

Hastings  (Sup.)  800. 

g  261.  Under  Corpwation  Law  (Laws  1890, 
p.  1066,  c.  6G4)  S  54,  as  amended  by  Laws  1901, 
p.  071,  c.  351,  imposing  a  liability  on  stockhold- 
ers for  corporate  debts,  section  55  (Laws  181>2.  p. 
1841,  c.  688),  requiring  judgment  against  th*> 
corporation  and  execution  returned  uosatisfiMl 
before  enforcing  sucb  liability,  and  section  4*}  of 
the  federal  baDkruptcy  act  (Act  July  1,  lS9a  t. 
641,  80  Stat.  547  [U.  S.  Comp.  St.  1901.  p. 
34231).  corporate  creditors  held  not  excused  from 
obtaining  judgment  and  execution  against  the 
corporation  by  its  discharge  in  bankruptcy,  and 
cannot  go  against  stockholders.- Firestone  Tire 
&  Rubber  Co.  v.  Agnew  (Sup.)  907. 

I  261.  Under  (Corporation  Law  (Laws  1800. 
p.  1066.  c.  064),  t  9^  as  amended  by  Laws  IWl, 
p.  971,  c.  864.  imposing  an  individual  liability  on 
stockholders  for  corporate  debts,  and  section  K> 

(Laws  1892,  p.  1841,  c.  683),  re9uiring  judg- 
ment and  execution  before  enforcmg  such  lia- 
bility, creditors  oould  go  against  the  stockhold- 
ers, if  the  Issuance  of  their  execution  winst 
the  corporation,  or  the  levy  thereunder,  was 
enjoined  by  the  court  discharging  the  corporate 
debts  in  bankruptcy.— Firestone  Tire  A  BoUier 
Co.  V.  Agnew  (Sup.)  907. 

S  3.    O&oers  and  acents. 

*In  an  action  by  a  stockholder  against  former 
directors  for  fraudulent  representations  as  to 
the  affairs  of  the  corporation,  held  neecseary  to 
show  certain  facts  to  authorize  a  recoTery. — 
Bell  T.  James  (Sup.)  750. 

8  319.  A  complaint  In  an  action  lur  a  corpo- 
ration against  one  of  its  officers  for  improperly 
disbursing  moneys  of  the  corporati<m  held  to 
state  a  cause  of  actioii.--Mntuai  lAH  Ins.  Co.  t. 
Granniss  (Sup.)  1074. 

S  4.   Corporate  powers  and  UaUlltles. 

*The  individual  signature  of  an  officer  of  a 
corporation,  followed  by  the  description  Qt  his 
ofilce,  "Vice  PresL,"  to  a  bid  tbe  corporatiou 
to  do  pablic  work,  made  tlw  bid  as  binding  upon 
the  corporation  as  if  its  name  had  been  formally 
prefixed  to  the  idgnatnre. — Daly  t.  O'Brien 
(Sup.)  304. 

'Corporation  held  not  In  position  to  claim 
that  it  should  neither  be  bound  nor  estopped  by 
the  action  of  ite  execntiTe  committee.— Bank- 
ers' Money  Order  Ass'n  t.  Nachod  (Sup.)  721. 

f  378.  An  agreement  by  a  corporation  to  en- 
ter an  employers*  association  organised  to  facil- 
itate the  buBlness  in  which  the  corporation  and 
other  members  of  the  association  were  enpge^ 
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nnd  to  prevent  labor  disputes  between  Its  mem- 
bers and  their  employes,  was  oot  beyond  the 
corporate  powers. — McCord  t.  Thompson-Star- 
rett  Co.  (Sup.)  902. 

•Under  Pen.  Code.  S  179.  and  the  Statutory 
Oonstraction  Law.  held,  that  a  corporation  can- 
not commit  manslaughter. — I'eople  v,  Rochester 
Ry.  &  Light  Co.  (Co.  Ct.)  362. 

S  5.  laaolTener  nmd  rsoeiTflrs. 

§  557.  Appointment  of  a  temporary  receiver 
under  Code  Civ.  Proc.  §  1788,  on  the  complaint 
alone,  without  affidavit  ot  Other  evidence,  Aeld 
not  justified.— Federman  t.  Standard  Ohurn 
Mfg.  Co.  (Sup.)  834. 

I  6.  DlMolntlon  mnA  fwrf«lt«ve  of  fnui- 
ohlse. 

Under  Laws  18S3,  p.  S59,  c.  878,  g  8.  the 
Attorney  General  held  without  authority  to  val- 
idate an  order  ia  proceedings  for  the  dissolution 
of  a  corporation  by  subsequently  admitting  serv- 
ice of  notice  and  signing  watvera  antedating  the 
order.— In  te  B.  R.  Strong  Co.  (Snp.)  557,  558. 

f  7.   Fvrelcn  eorporartJom. 

*A  loan  by  a  foreifm  corporation  held  not  a 
contract  on  which  a  recovery  was  forbidden  by 
General  Corporation  Law  (Laws  1892.  p.  1805, 
c.  687)  I  16,  anless  a  certificate  had  been  pro- 
cured as  required  by  section  15  and  the  license 
fee  required  by  F«ction  181  of  the  tax  law 
(Laws  1896,  p.  856,  c.  908)  had  been  paid.— 
Commercial  Cfoal  &  Ice  Co.  v.  Folhemua  iSup.) 
646. 

*A  loan  by  a  foreign  corporation,  not  connect- 
ed with  its  business,  held  not  within  the  opera- 
tion of  General  Corporation  Law  (Laws  1892, 
p.  1805,  c.  687)  S  15,  forbidding  an  action  ou  a 
contract  Quless  Oiq  corporation  shall  have  pro- 
cured the  certificate  required  by  section  15  and 
paid  the  license  fee  required  by  section  181  of 
the  tax  law  (Laws  1896,  p.  856,  c.  OOS).— Com- 
mercial Coal  &  Ice  Co.  v.  Polhemns  (Sup.)  646. 


COSTS. 

Appealability  of  orders  relating  to  costs  In  mu- 
nicipal courts,  see  Courts,  f  2. 

In  actiont  by  or  again$t  particular  clattet  of 
peraont. 

See  Execntora  and  Administrators,  |  6. 

In  particular  aotiona  or  ^^oeedinffM. 
See  Injunction,  8  5. 

Condemnation  pzoceedlngB,  Me  Elnilnent  Do- 
main, 8  2. 
Foreclosure,  see  Mortgages,  8  5. 
In  municipal  court,  see  Courts,  8  2. 
Inquisition  proceedings,  see  Insane  Persons,  $  1. 
Probate  proeeedinga,  see  Wills,  {  2. 

8  1.    Nature,   cnmnda,    aad    extent  of 

*Where  plaintiff  Kttled  with  one  of  the  de- 
fendants and  ezecDted  a  general  release,  the 
other  was  entitled  to  leave  to  file  a  supplemen- 
tal answer  pleading  anch  release,  nnder  Code 
CiT.  Proc.  I  544,  wlthont  being  required  to  pay 


costs  of  the  action.— Schmlts  t.  Wrckofl, 
Cborch  &.  Partridge  (Sup.)  681. 

g  2.    Anonmt,  rate,  and  items. 

*That  an  action  for  injuries  to  a  servant  had 
been  four  times  tried  held  not  ground  for  an 
extra  allowance  of  costs. — Vaughn  v.  Glens 
Falls  Portland  C«nent  Co.  (Sup.)  240. 

In  an  action  against  an  administrator  tried 
by  a  referee,  an  extra  allowance  of  (Wsts  could 
not  be  awarded  until  the  costs  allowed  by  the 
referee  had  been  regularly  taxed.— Llgbtfoot  T. 

Davis  (Sup.)  289. 

A  certificate  of  a  referee  in  an  action  against 
an  admiuistrntor  tried  before  him  held  not  a 
sufficient  complionce  with  Code  Civ.  Proc.  8 
1836,  to  entitle  plaintiff  to  an  extra  allowance 
of  costs.— Lightfoot  T.  Davis  (Sop.)  289. 

§  154.  Allowance  of  commissioner's  fees  held 
improper.— Valk  v.  Erie  R.  Co.  (Sup.)  792. 

8  174.  $23,20  was  an  unreasonable  allowance 
to  notaries  for  administering  oaths  to  witness- 
es.—Valk  V.  Erie  R.  Co.  (Sup.)  792. 

8  185.  Defendant  was  not  entitled  to  tax  as 
costs  mileage  of  his  witnesses  upon  the  possi- 
bility that  defendant  might  be  called  npcm  to 
pay  it,  where  the  witnesses  traveled  on  passes 
issued  by  defendant  and  demanded  no  mileage. — 
Valk  V,  Erie  R.  Co.  (Sup.)  792. 

8  8.  Paimeitt  mnA  nmadles  fw  Mdlse- 

tiOB. 

'Where  one  brings  two  actions  on  the  same 
cause  of  action,  and  the  first  is  dismissed  for 
want  of  prosecution,  with  costs  against  plain- 
tiff, proceedings  in  the  secoud  action  may  be 
stayed  until  such  costs  are  paid.— CoDlm  v. 
National  rirepioofing  Co.  (Sup.)  652. 

COUNTIES. 

See  Municipal  Corporations. 

DepoBitaries  of  county  funds,  see  Depositaries. 

COURSES  AND  DISTANCES. 

Description  of  property  conveyed,  see  Bounda- 
ries, 1 1. 

COURTS. 

Conclusiveness  of  decision  as  to  necessity  for 
highway,  see  Highways,  8  1. 

Cou8olidation  of  action  is  municipal  court,  see 
Action,  i  1. 

Criminal  jurisdiction,  see  Criminal  Law,  8  2. 

Determination  of  election  contests,  see  Elec- 
tions, 8  3. 

Judges,  see  Judges. 

Judicial  power,  see  Constitutional  Law,  8  2. 

Jurisdiction  of  action  for  accounting  by  person- 
al representative,  see  Elxecutors  and  Adminis- 
trators, 8  6. 

Justices'  courts,  see  Justices  of  the  Peace. 

Province  of  conrt  and  jury,  see  Trial,  8  5. 

Removal  of  action  from  state  court  to  United 
States  court,  see  Removal  of  Causes. 

Review  of  decisions,  see  Appeal. 
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Right  to  trial  hj  Jar;,  see  Jnry,  f  1. 

Showins  jurisdiction  of  appellate  eooit  In  ap- 
peal record,  see  Appeal,  |  3. 

Siiperrigion  of  goremmental  action  to  mnnic- 
Ipalitjr,  see  Uunidpal  Goxiwntioiu,  f  1. 


I  1.   K»t«re,  Mrtemt,  and  ez«niUe  of  Jn- 
viadlotlon  la  cvneral. 

Under  the  express  provisions  of  Municipal 
Coart  Act,  Laws  1902,  p.  149S,  c  58U.  1  2<k 
parties  may  »>i>ear  In  court  Tcdttntarily  and 
nave  their  diflxreoces  legally  adjosted.— Fried- 
berger  t.  Stnlpnagel  (Sup.)  89. 

An  objection  to  the  jurisdiction  of  the  court 
to  proceed  in  an  action  cannot  be  determined  on 
a  preliminary  motion  for  an  injuactioQ  to  re- 
strain the  plaintiff  from  further  proceeding. — 
JohD»on  T.  Victoria  Chief  Gwper  Miniug  A 
Smelting  Co.  (Sup.)  346. 

The  burden  of  showing  the  incorrectness  of 
the  exemplified  record  in  a  sait  which  recites 
due  service  by  publication  rests  upon  the  party 
attacking  it.— Johnson  t.  Victoria  ChioE  Copper 
Mining  &  Smelting  Co.  (Sup.)  346. 

8  12.  An  action  (or  commissions  on  the  sale 
of  land  located  without  the  state  may  be  main- 
tained in  this  state,  though  both  parties  are 
nonresidents.— McFadden  v.  Inaes  (Sup.)  912. 

8  S.  Conrta  of  limited  ov  Inferlov  Jwia- 
dletion. 

The  powers  of  courts  of  atatatory  origin,  ata^ 
ed.— Friedberger  t.  Stulpnagel  (Sup.)  Si. 

Under  Municipal  Court  Act,  Laws  1902,  p. 
156^  c.  580,  f  233,  as  construed  in  view  of  the 

frevious  proTisions  of  Consolidation  Act,  Laws 
882.  p.  351,  c.  410,  8  1367,  Laws  1862,  p.  970, 
c.  484,  as  amended  by  Laws  18!>4,  p.  1871.  c. 
750,  and  Laws  1896,  p.  978,  c.  748.  the  Munici- 
pal Court  held  to  have  no  power  to  set  aside  a 
default  judgment  absolutely. — Friedberger 
Stulpnagel  (Sup.)  89. 

Laws  1907,  p.  554.  c.  804,  amending  Mnnlcipal 
Court  Act,  Laws  1902,  p.  1502.  c.  580,  {  253. 
construed  in  connection  with  MiiQicipal  Court 
Act,  8f  311,  248,  240.  pp.  1578,  1561,  and  held 
not  to  change  the  previous  rule  that  under  sec- 
tion 253  the  court  Dad  no  power  to  set  aside  a 
default  Judgment  absolntely.— Friedberger  v. 
Stulpnagel  (Sup.)  89. 

Municipal  Court  Act,  Laws  1902,  p.  1578,  c. 
580.  8  311,  authorizes  nn  appeal  from  a  default 
judgment.  Section  2.'>3  authorizes  a  default 
jud^ent  to  be  opened  on  motion  and  the  case 
set  down  for  pleadinR.  Held  that,  though  two 
remedies  were  nrovidod  to  set  aside  a  default 
judgment,  a  defendant  was  not  entitled  to  both 
remedies,  as  plaintiff  may  not  be  subjected  to 
two  bills  of  costs. — Friedberger  v.  Stulpnagel 
(Sup.)  89. 

Under  Municipal  Court  Act.  Laws  1902,  p. 
1.162,  c.  rm,  8  2.^3,  as  amended  by  I^wa  1907,  p. 
554,  c.  304,  a  motion  to  vacate  a  default  jncUl- 
ment  held  properly  dismissed.— Friedbezger  r. 
Stulpnagel  (Sup.)  89. 

Under  Municipal  Court  Act  (Laws  1902.  p. 
1587,  c.  580).  88  334,  the  Municipal  Court,  In 
sustaining  a  demurrer  with  leave  to  plead  over, 
may  awud  eoata  as  conditions  for  the  favor; 


but  where  leave  to  plead  over  la  not  gtantfd.  er 
the  privilege  of  pleading  over  is  not  exnck^ 
the  costs  are  as  on  a  default— Great  Nortben 
Moulding  Co.  t.  Bmewnr  (SnpJ  466. 

Where  plaintiff  In  tlie  Hunldpal  Coatt  Si 

not  plead  over  after  the  sustaining  of  a  deDtI^ 
rer  to  the  ctHnplaint,  defendant  might,  on  die 
day  fixed  for  uie  trial,  procure  judgcseal  ^ 
missing  the  comidaint.r--<}reat  Nwthun  Moald- 
ing  Co.  T.  Bcmewnr  (Sup.)  466. 

Under  Municipal  Court  Act  (Laws  19(IS,  pp. 
1563.  1578.  c  580).  88  257.  310,  an  orier  re- 
fusing to  tax  costs  after  sustaining  a  dficiirTef 
to  the  complaint,  and  the  part  of  the  order  »- 
fusing  to  award  costs  on  snstaining  tbe 
murrer,  held  not  appealable.— Grat  Narttea 
Moulding  Co.  V.  Bonewnr  (Sup.)  466^ 

•A  justice  of  the  Municipal  Court  Md  to  lirt 
Improperly  denied  a  motion  to  set  and«  a  de- 
fault judgment  rendered  bv  another  juHic&- 
Ooldman  v.  Shiffer  (Sup.)  666. 

*The  absolute  power  to  open  a  default 
ment,  vested  iu  the*  Mnoicipal  Court  or  t  ji<t:r« 
thereof  by  Municipal  Conrt  Act  (Laws  IW-  i- 
1562.  c.  580)  8  2^,  is  not  limited  by  the  !:>ct 
that  the  motion  to  open  comes  on  for  iwtst 
before  a  Justice  of  the  coart  other  ttaaa  the 
presiding  when  the  default  was  takea.— ti«4d- 
man  v.  Shiffer  (Sup.)  668. 

8  190.  Tbe  return  of  the  Justice  Md  eoodc- 
sive  on  appeal  as  to  the  circumstances  th.'reb 
appearing,  relative  to  time,  after  sobmiHMs  of 
case,  that  JudgmeDt  waa  rendered.— MoMsfaaee 
V.  Jeokina  <8up.)  10S8. 

8  189.  Statement  of  when  a  case  Is  "•fobrai- 
ted"  within  Municipal  Court  Act  (Laws  IWi 
p.  1557.  c.  580)  8  230,  aUowing  14  days  titt 
submission  for  rendering  Jo^ment.— Mof^m 
V.  Jenkins  (Sup.)  1038. 

8  180.  That  an  alias  summons  is  issued  frn 
a  district  of  a  municipB]  court  which  is  bm  i^ 
district  from  which  toe  original  sominoo^  ni 
other  aliases  were  issued  does  not  affect  ttf 
jurisdiction  of  the  original  district  where  xbfn 
Is  no  proof  that  the  last  alias  snminons  vi< 
the  one  served  on  detendanL— Lipfert  t.  Mj^I-j 
(Sup.)  1056. 

8  189.  Code  CiT.  Proa  |  2434,  rdstinf;  :> 
supplementary  proceeding  hfld  not  repeiM 
by,  hut  subject  to  harmonious  cooatrtiction  «^tk. 
Municipal  Court  Act  (I^aws  19U2.  p.  <■ 
580).  i  261.— Hottenroth  v.  Flabertr  (Scfi 
1111. 

8  189.  An  allegation  that  a  judgment  n* 
"duly  recovered"  held  equivalent  to  an  ill-'n- 
tion  that  it  it-as  "duly  given"  within  C«(K.  t'lT. 
Proc.  8  5S2.— Hottenroth  t.  Flaberty  lS«F> 
1111. 

8  187.'  The  MmiieJpal  Conrta  of  Hrw  Tffrkj 
City  are  merdy  a  CMitinuation  of  the  dianifl 
courta^Hottenroth  t.  Flaherty  (Sup^i  1111. 

i  190.  On  an  appeal  from  the  Haaicitri 
Court,  a  new  trial  had  not  to  be  giTen  in  wKi 
solely  that  an  issue  abandoned  in  the  trial  conn 
could  be  submitted  to  the  iury.--La  Bochc  « 
Muthall  (Sup.)  1115. 
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{  190.  No  appeal  lies  from  a  judnnent  by 
default.— McXiece  v.  SapaD  (Sup.)  1117. 

I  190.  An  appeal  from  an  order  imposing 
«oata  because  the  memorandum  did  not  men- 
tion coats  was  frivolous.— Orlando  t.  Palladino 
<Sup.)  U18. 

i  3.   Cononrrent  »Bd  oonfllotlnc  ivxia- 
dlotlon,  and  oomlty. 

S  516.  When  the  question  at  Issue  can  be 
more  decisively  determined  in  an  action  in  New 
York  than  hi  one  in  an  adjoining  state,  the 
further  prosecution  of  the  latter  action  will 
be  enjoined.— Guaranty  Trust  Co.  of  New  Tork 
T.  Edison  United  Phonograph  Co.  (Sup.)  920. 

9  516.  A  court  of  one  state,  having  Jurisdic- 
tion in  personam  of  a  receiver,  may  restrain 
him  from  prosecutins  an  action  in  another  state. 
— Guaranty  Tmst  Co.  of  New  Tork  v.  Edison 
United  Phonograph  Co.  (Sup.)  828. 

COURTS-MARTIAL 

Conviction  Id  as  constituting  fotmar  jeopardy, 
see  Criminal  Law,  |  3. 

COVENANTS. 

Id  Insurance  policies,  see  Insurance,  I  5. 
In  lease,  see  Landlord  and  Tenant,  $3. 
In  party  wall  contract,  see  Parh-  Walls. 
Performance  of  covenant  by  railroad  company 
jiurchaslng  at  foreclosure  sale,  see  Railroads, 

Restnlning  bieadi  of,  see  Injunction,  S  1* 

9  1.   CoBStnictioB  and  operation. 

Where  a  religious  corporation  conveys  land 
to  one  in  behalf  of  a  similar  corporation,  a  cove- 
nant that  the  premises  shall  only  be  used  for 
church  purposes  is  valid  and  runs  with  the  land. 
— St.  Steidien's  Protestant  Episcopal  Church  v. 
Church  of  the  Trens^ration  (Sup.)  403. 

While  restrictive  covenants  are  usually  Im- 
jKmed  for  the  benefit  of  adjacent  property,  the 
ownership  of  contiguous  property  is  not  a  pre- 
reqiii^tite  to  the  enforcement  of  such  restriction. 
— St.  Stephen's  Protestant  Episcopal  Church  v. 
Church  of  the  TransSgu ration  (Sup.)  403. 

'Plaintiff  held  entitled  to  enforce  a  restrictive 
building  covenant  against  the  owners  of  land 
across  tbe  street— Francis  v.  Zlering  (Sup.)  647. 

$  'S.  A  covenant  mnning  with  the  land  de- 
fined.—Jlnnro  V.  Syracuse,  X.  8.  &  N.  B.  Co. 

<Sup.)  938. 

%  53.  Where  a  contract  by  its  terms  recites 
what  covenants  shall  run  with  tbe  land,  all 
other  covenants  must  be  construed  as  not  run- 
uing  with  tbe  land.— Munro  v.  Syracuse,  L.  S. 
&  N.  R.  Co.  (Sup.)  938. 

§  61.  Covenant  by  a  railroad  company  ac- 
quiring a  right  of  way  to  issue  to  tbe  grantor 
passes  held  a  personal  covenant,  which  ceased 
when  the  company  ceased  to  own  and  operate 
the  railroad.— Munro  v.  Syracuse,  L.  8.  &  N. 
n.  Co.  (Sap.)  038. 

}  68.  Certain  covenants  by  a  railroad  com- 
pany acquiring  a  right  of  way  held  covenants 


running  with  the  land,  and  another  covenant 
but  a  personal  covenant.— Munzo  T.  Syracuse, 

U  S.  &  N.  E.  Co.  (Sup.)  938.  '  --^ 

COVERTURE 

See  Husband  and  Wlfa. 

CREDIBILITY. 

Of  witauM,  see  Witnesses,  |  2. 

CREDITORS. 

See  Bankruptcy ;  Fraudulent  Conveyances. 
Of  devisees  or  legatees,  see  Wills,  |  4. 
Rights  and  remedies  of  surety,  see  Principal 
and  Surety,  {  1, 

CRIMINAL  LAW. 

Extradition  of  persons  accused,  see  Extradition. 
Indictment,  Information^  or  complaint,  aee  In- 
dictment and  Information. 

Oifentea  by  parHoular  otaaut  of  per»on». 
See  Corporations,  |  4. 

Pwticular  Offentea, 
See  Disorderly  Conduct;    Extortion;  Fraud- 
ulent Conveyances,  J  2;  Gaming,  I  1;  Health, 
S  2;   HonJcIde;  Intoxicating  Liquors,  S  0; 
Perjury. 

Al>andonment  of  wife,  see  Husband  and  Wife, 

8  2. 

Against  election  Jaws,  aee  niectioas,  |  6. 
Against  liquor  laws,  see  Intoxicating  Uqnots, 
$  4. 

I  1.   Hatnra  and  elements  of  nlme  aad 
defenses  in  ceneral. 

5  27.  Under  Pen.  Code,  U  535,  530,  531,  532, 
denning  grand  and  petit  larceny,  and  section 
688,  providing  punishment  for  petit  larceny, 
second  offense,  held,  that  petit  larceny,  second 
offense,  is  a  misdemeanor,  and  not  a  felony,  and 
is  punishable  by  imprisonment  in  a  county  peni- 
tentiary—People  T.  Craig  (Sup.)  781. 

I  27.  Pen.  Code,  iff  6,  704,  688,  held  not  to 
make  petit  larceny,  second  offense,  a  felony, 
since  section  535  expressly  makes  petit  larceny 
a  misdemeanor  and  one  convicted  of  a  misde- 
meanor cannot  be  imprisoned  in  a  state  prison. 
—People  v.  Craig  (Sup.)  781. 

'"Misdemeanor."  as  used  in  Kingston  City 
Charter,  S  61,  defined.— People  t.  Schermerhom 
(Co.  Ct.)  222. 

S  2.  Jnrlsdietlon. 

•Under  Greater  New  York  Charter.  Laws 
1901.  p.  602,  c.  466,  ft  1409.  subd.  2.  authorizing 
the  Court  of  General  Sessions  to  give  a  certifi- 
cate that  it  is  reasonable  that  a  misdomeanor 
shall  be  prosecuted  by  indictment,  the  word 
"reasonable"  will  be  held  to  mean  "just,  proper, 
fair  and  equitable." — People  v.  Rosenberg  (Gen. 
Sess.)  316. 
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I  8.    Fomt«r  Jeopardy. 

*The  conviction  hy  a  court-martial  of  a  com- 
missioned officer  in  the  National  Gnard  and 
sentence  of  dismissal  held  not  a  former  convic- 
tiou  which  would  bar  an  indictment  for  gmnd 
larceny  based  on  the  ume  acts.— People  t. 
"W'endel  {Sup.)  301. 

§  4.  Erldenee. 

*Where  an  original  statement,  competent  as 
evidence,  was  lost,  so  that  it  could  not  be  pro- 
duced, secondary  evidence  of  its  contents  was 
admixaible. — People  t.  Schlessel  (Sup.)  45. 

9  478.  Facts  held  not  to  disqualify  one  from 
testifying  as  an  expert  tiiat  liquor  served  hina 
waa  whisky.— People  r.  Marx  (Sup.)  1011. 

I  5.  Trial. 

Moving  papers  for  Inspection  of  grand  Jury 
minutes,  for  purpose  of  movinff  to  set  aside  an 
indictment  as  not  found  on  sufficient  evideiioe, 
held  insufficient— People  v,  Glaser  (Sup.)  321. 

A  motion  for  inspection  of  the  minutes  ot  the 

f;nind  Jury,  on  the  ground  of  the  insufficiency  of 
egal  evidence,  held  to  be  denied  on  the  showing 
made. — People  v.  Gas&ett  (Sup.)  555. 

*The  purpose  for  which  an  inspection  of  the 
grand  jury  minutes  can  he  granted  held  to  en- 
able accused  to  move  to  set  aside  the  indict- 
ment under  Code  Cr.  Proc.  8  313,  or  where  bis 
constitutional  rights  have  beoi  invaded. — People 
v.  Gassett  (Sup.)  555. 

'Inspection  of  the  minutes  of  the  grand  jury 
can  never  be  had  as  a  matter  of  right,  and  does 
not  depend  on  whether  or  not  a  preliminary 
examination  baa  been  had. — People  v.  Gassett 
(Sup.)  555. 

S  6.   Appeal  and  eevtlovarl. 

The  committing  oae  to  the  custody  of  his 
attorney  held  restraint  of  his  person  sufficient 
to  warrant  the  issuing  of  the  writ  of  certiorari 
to  Inquire  into  its  cause. — People  v.  Potter 
(Sup.)  2i)8. 

S  1023.  An  order  denying  a  motion  to  inter- 
pose an  additional  plea  of  forraer  jeopardy  kpld 
nn  intermediate,  nonappealable  order  (C'ude  Cr. 
Proc  11  485.  517).— People  v.  Weadel  (Sup.) 
837. 


S  7.  Pnalihaieiit    and    pTereatloB  of 

erime. 

?  1211.  Under  Pen.  Code,  «  OSS,  and  Roches- 
ter City  Charter  (Laws  1907.  p.  23.")(i,  c.  755) 
470.  477,  held,  that  the  police  court,  on  con- 
viction of  petit  larceny,  second  offense,  may  com- 
mit accused  to  the  Monroe  County  Peniteotiary 
for  two  years.— People  v.  Ctaig  (Sup.)  781. 

S  121G.  There  is  no  statutory  restriction  of 
the  length  of  term  of  persons  convicted  of  mis- 
(lemeauors  and  sentenced  to  Imprisonment  in 
county  pwiitentiaries.— People  v.  Craig  (Sup.) 
781. 

CROSS- COMPLAINT. 

See  Pleading,  f  2. 


CURTESY. 


See  Dower. 


CUSTODY. 

Of  diild,  see  Parent  and  Child. 
Of  goods  in  coarse  of  transportation,  see  Oir- 
Hers.  i  2. 

Ot  insane  person,  see  Insane  Persons,  f  Si. 

DAMAGES. 


Compensation  for  property  taken  for  public  use. 

see  Eminent  Domain,  |  1. 
Objections  to  mllDgs  on  for  purpose  of  reviev. 
see  Appeal,  {  2. 

Damaget  for  partioular  ini*rie$. 

See  TrespesB,  {  1. 

Breach  by  seller  of  contract  for  sale  <rf  goods. 

see  Sales,  S 

Breach  by  vendor  of  contract  for  mH  of  land. 

see  Vendor  and  Purchaser,  S  5. 
Failure  of  landlord  to  make  improvements,  aee 

Landlord  and  Tenant,  S  3. 
Failure  to  deliver  shipment  of  goods,  see  Car^ 
riers,  {  2. 

Injuries  caused  by  public  improvements,  see 

Municipal  Corporations,  |  S. 
Injuries  caused  by  servant, 'see  Master  and 

Servant,  S  »■ 
Injuries  from  negligence  of  servant,  see  Maatri 
and  Servant,  S  9. 

S  1.    Oronnds  and  stibjeota  mt  sanapan- 
satory  damagoa. 

*The  general  rule  that  Iobb  of  anticipatf^ 
profile  cannot  be  recovered  in  an  action  for 
breach  of  contract  is  suUcct  to  many  exo*p- 
tioQS. — Egaa  v.  Browne  (Sup^  688. 

§  £.   Lbraldated  damacos  and  panaltl— . 

S  77.  Tne  test  of  enforceability  of  ■  provi- 
sion for  payment  of  a  certain  amount  describ- 
ed either  as  penalty  or  liquidated  dama^pf*.  i* 
the  intent  of  the  parties,  ascertainable  from  th- 
contract  itself  and  all  the  evidence  before  tb- 
court  bearing  upon  the  fairness  of  the  ntipulA- 
tion.— Trnut-Ditmar  Const  Co.  t.  Harttniui 
(Sup.)  019. 

f  70.   To  ascertain  whether  a  stipalatioD  for 

liquidated  damages  is  proportionate  to  the  ac- 
tual damage  sustained,  some  evidence  of  dami^- 
is  essential;  and,  if  there  is  no  evidence  dt^bi'''^ 
the  contract  as  to  the  actual  damage  sustains., 
the  penalty  or  forfeiture  will  uot  be  allowed.- 
Traut-Ditmar  Const.  Co.  v.  Hartman  (Sul<  \ 
019. 

{  80.  The  amount  stipulated  in  a  contract  &« 
Hqaidated  damages  most  not,  either  upon  th' 
face  of  the  contract,  or  from  all  the  circuin- 
stances,  be  disproportionate  to  the  probable  a<^ 
tual  loss  Eustamed  by  the  party  seeking'  to  •^i- 
force  the  provision. — Traut-Ditmar  Const.  Vo 
V.  Hartman  (Sup.)  919. 

9  85.  If  the  owner  allows  a  contractor  i.> 
complete  the  work  after  the  time  limit,  or  the 
delay  in  completion  is  caused  by  the  owner,  nr 
by  extra  work  required  by  him,  without  the  er-v- 
trsctor'a  fault,  he  cannot  recover  fr<Hn  the  <-":- 
tractor  an  amount  stipulated  as  damaitef!  i 
failure  to  complete  the  work  within  a  c«rtj:r 
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time.— Trant-DitDjar  Court.  Co,  t.  Hartman 
(Sup.)  919. 

i  3.   Sxemplarr  daw—. 

*Rule  stated  as  to  proof  ot  malice,  bo  as  to 
justify  the  award  of  puoitiT«  damages  agaioat 
ail  employer  for  the  act  of  hia  aervant. — Mag- 
a«no8  V.  BEooklra  Heighta  B.  Co.  (Sap.)  637. 

S  4.    Bfewnm  of  damaces. 

A  trainer  of  boraes  iiye  racing  purposes  should 
be  deprived  of  his  wages  and  made  to  respond 
ID  damages  if  he  kept  a  horse  below  his  trne 
Kpced  to  discourage  the  owoer  into  selling  him. — 
Snow  T.  Wathen  (Sup.)  41. 

§  5.    Inadequate  and  exeasslvs  danaces. 

*$7,948,  held  not  excesfdve  damages  for  injury 
to  servant.— Haley  v.  Solvay  Procflss  Ca  (»bp.) 

'23. 

*Ib  an  action  for  injuries  to  a  servant,  a  ver- 
dict for  9f1.000  held  excessive,  and  that  a  new 
trial  should  he  tn-anted  unless  plaintiff  consented 
to  a  redaction  to  ^.500.— Vauphn  v.  Olens  Falls 
Portland  Cement  Co.  (Sup.)  240. 

S  132.  In  an  action  for  personal  injuries,  a 
judfnnent  for  $250  held  excessive,  and  reduced 
to  $100.— Catzer  v.  Brooklyn,  Q.  C  &  S.  R.  Co. 
(Sup.)  108& 

DEATH. 

Caused  by  negligenee  in  general,  see  Negligence, 

S  2. 

Caused  by  operation  of  railroads,  see  Railroads, 

S  5- 

Liability  of  master  for  death  of  employ^,  see 

Master  and  Servant,  i§  0.  8. 
Of  partner,  see  Partnership.  }  3. 
Saspension  of  running  of  statute  of  limitation, 

see  Limitation  of  Actions,  f  1. 


S  1. 


aad  of  swiv- 


.Evldeaea  of  death 
orshlp. 

fi  2.  Under  a  rule  stated,  held,  that  one  will 
not  be  presumed  to  have  died  because  missing 
for  13  months.— Dietrich  v.  Dietrich  (Sup.)  968. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy  ;  Fraudulent  Conveyances. 

DECEDENTS. 

Declarations  against  interest,  see  Evidence,  S  ^^ 
Estatra,  see  Descent  and  Distribution;  Execu- 
tors and  Administrators. 
Testimony  as  to  transactions  with  persons  since 
deceased,  see  Witnesses,  |  1. 

DECEIT. 

See  Fraud. 

DECLARATIONS. 

As  evidence  in  dril  actions,  see  Evidence,  {  5. 


DEDICATION. 

Of  land  for  use  as  highway,  see  Highways,  |  1. 

fl  1.  Nature  amd  requisites. 

*A  public  street  cannot  be  created  by  mere 
dedication,  but  there  must  be  something  amount- 
ing to  an  acceptance  thereof.~-Peoi>le  T.  Com- 
mon Council  of  City  of  Gloversville  (Sup.)  387. 

Certain  facts  held  not  to  show  an  acceptance 
by  the  public  of  a  street— People  v.  Common 
Council  of  City  of  GloversvIUe  (Sap.)  SS7. 


DEEDS. 

Covenants  !n  deeds,  see  Covenants. 

Demurrer  to  pleading  in  action  for  failure  to 
make  deed,  see  Pleading,  5  4. 

Estoppel  by  deed,  see  Estoppel,  8  1. 

In  fraud  of  creditors,  see  Frauduloit  Convey- 
ances. 

Of  easement,  see  Elasementa,  |  1. 

Of  public  land,  see  Public  I^s,  I  2. 

Parol  or  extrinsic  evidence,  see  Evidenoe,  I  7. 

Trust  deeds,  see  Mortgages. 

S  1.  Beanlsitas  aad  vaUdlty. 

'Title  to  real  estate  passes  by  execution  and 
delivery  of  deeds,  and  title,  once  vested,  is  not 
devested  because  the  grantee  may  hand  the 
deed  back  to  some  one.— Bothbard  t.  Abels-Golil 
Realty  Co.  (Sup.)  528. 

S  20.  A  deed  held  to  convey  not  to  the  center, 
but  to  the  exterior  line,  of  a  street— O'Leary  v. 
City  of  Olens  FaUs  (Sup.)  932. 

8  S.  OoBstraotloa  and  tiperatloM. 

*An  owner  of  .land,  when  he  conveys  It,  can 
impose  such  restrictions  on  its  use  as  are  rea- 
sonable and  not  in  contravention  of  public  pol- 
lcy.~8t.  Steven's  Protestant  Efriscopal  Church 
r.  Church  ta  tbe  Transfiguration  <8up.)  408. 

Every  uncertainty  in  a  deed  Is  resolved  In 
favor  of  the  grantee.— Inter-City  Realty  Co.  v. 
Xewman  (Sup.)  481. 

S  103.  A  factory  owner,  who  sgreed  to  oper- 
ate his  plant  for  10  yesrs  in  consideration  of 
conveyance  of  site,  heti  not  absolved  from  oper- 
ating it  for  that  time  because  of  its  destruction 
by  fire,  bo  that,  on  foilnre  to  do  so,  the  title  to 
the  site  reverted  to  grantors. — Fowler  v.  Coates 
(Sup.)  849. 

f  115.  A  deed  construed  and  Held  to  convey 
land  to  a  plank  road  described  in  tbe  deed.— 
Green  v.  Horn  (Sop.)  993. 


DEFAMATION. 

Bee  libel  and  Slander. 

DEFAULT. 

Judgment  by,  see  Jud^ent,  i  1. 

Judgment  by  in  municipal  court,  see  Conrts, 


*P«l&t  aaaotated.  Bee  eyllataa. 
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DEFICIENCY. 


On  foredotore  o£  mortgage,  see  Mortgages,  |  S. 

DELAY. 

In  proaecutiDg  action  groond  for  diamiasal,  see 
XAsmisBal  and  Xonsnit,  i  1. 

DELIVERY. 

Of  deed,  see  Deeds,  §  1. 

Ot  goods  by  carrier,  see  Carrieis,  |  2. 

Of  goods  sold,  see  Sales,  |  8. 

DEMAND, 

For  payment  of  Mil  or  notei  tee  Bills  and 
Notes.  I  4. 

DEMURRER. 

In  pleading,  see  Pleading,      4,  6. 

To  mdictmwt,  see  Indictment  and  Information, 

DENIALS. 

In  pleading,  see  Pleodiog,  |  2. 

DEPOSITARIES. 

I  8.  Resolution  of  county  supervisors  desig- 
nating depositaries  of  public  moneys  does  not 
affect  duty  of  count?  treasurer  under  Laws 
187",  p.  492,  c  436.  to  designate  them.— People 
V.  Reooi  (Sup.)  1025. 

S  6.  Where  county  treasurer  is  required  un- 
der Laws  1877,  p.  492.  c.  430,  to  designate  pub- 
lic depositaries,  county  supervisors  have  no 
power  to  direct  him  in  that  regard,— People  t. 
Heoux  (Sup.):  1025. 

S  6.  Where  county  supervisors  are  antborix- 
ed  to  designate  baoks  for  deposit  of  couhty 
funds,  such  direction  must  be  by  legislation 
published  in  accordance  with  the  statute.— Peo- 
ple T.  Beoox  (Sup.)  1025. 

DEPOSITIONS. 

See  Witnesses. 

8  14.  Under  Code  Civ.  Proc.  9  872,  snbd.  6. 
providing  for  the  examination  of  a  witness  be- 
fore trial,  and  section  882,  providini;  when  depo- 
sitions so  taken  may  be  read  in  evidence,  plam- 
tiffs  affidavit  held  to  Show  that  he  was  entitled 
to  an  order  for  examination  before  trial. — Auto- 
mobile Glnb  «C  America  v.  Camavan  (Snpb)  785. 

DEPOSITS. 

In  bank,  aee  Banks  and  Banking,  i  1. 


DESCENT  AND  DISTRIBUTION. 

See  Dower;   Dxeenton  and  Ataialrtzmtsn; 

Wills. 

Inheritance  and  truwtlw  tsxei^  Me  Tuntioi, 

i  2. 

Properbr  and  interests  nndinposed  of  Iv  win. 

see  Wills,  S  4- 

{  1.    Natiire  amd  oonn«  Im  ite»wL 

Where  a  married  woman  left  her  htBdund  is 
Pennsylvania,  and  without  grounils  for  separ- 
ation or  divorce  lived  in  New  York  sbant  & 
month  prior  to  her  death,  her  estate  was  dis- 
tributable according  to  the  laws  of  Pennsfl* 
vania.— In  re  Bushbey  (Sur.)  262. 

I  2.    Persons  entitled  mmM.  Oeb  icape^ 
tlTe  shares. 

*WiII  construed,  and  two  diildrea  bom  aftn* 
its  execution  held  not  mentioned  therein,  withii 
Law  of  Wills  (2  Rev.  St  [1st  Ed.)  pt  2.  c.  6. 
tit.  1,  S  49,  as  amended  by  Laws  1869.  p.  40.  c 
22).  §  17,  and  entitled  to  a  portion  of  the  em» 
as  though  testator  had  died  inteBtate.--l?avri:tB- 
jian  Y.  Abbott  (Sup.)  B8&. 

DESCRIPTION. 

Names  of  individuals,  see  Names. 

Of  debt  secured  by  mortgage,  see  Hortsi^ 

Of  devisees  or  legatees  In  will,  see  Wills,  |  3. 
Of  property  conveyed,  see  Boundaries,  I  1; 

Deeds,  g  2. 
Of  property  devised  or  bequeathed,  see 


f  S. 
Of  pr 


property  in  notice  ot  mechanic's  lieo,  >>«e 
Mechanics'  Liens,  S  1. 
Of  property  mortgaged,  see  Mortgase^  |  L 


See  Will*. 


DEVISES. 


DILIGENCE. 


•V«lat  aaaotAted.  Sm  sj^Ws. 


Of  party  asking  relief,  aee  SpedAc  P«font> 
ance,  I  2. 

DIRECTING  VERDICT. 

In  civil  actions,  see  Trial,  {  4. 

DISABILITIES. 

Of  married  women,  see  Hnsband  and  Wife,  I  L 

DISBARMENT. 

Of  attorney,  see  Attorn^  and  Client*  1 1. 

DISCHARGE. 

From  indebtedneaa,  see  Bankruptcy.  {  2. 
Of  attorney,  see  Attorney  and  Client,  $  '2. 
Of  medianic*8  lian,  aeo  Hadianka'  Idois.  { t 
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DISCOVERY. 

Acquisition  of  texritoi;  by,  see  Inteniatlonal 

Law. 

i    1.   Uadev  statvtory  prorlslons. 

Under  Code  Civ.  Proc.  t  875,  the  service  of 
in  order  for  the  examination  of  a  defendant  and 
:he  affidavits  on  which  it  was  made  held  suffi- 
:ient.— ESy  v.  Perkins  (Sup.)  122. 

*An  order  for  the  examination  of  a  defendant 
:o  enable  plaintiff  to  make  his  complaint  aus- 
:ained.— Ely  t.  Perkins  (Sap.)  122. 

*  Plaintiff  held  not  entitled  to  examine  de- 
fendant before  complaint  merely  to  enable 
plaintiS  to  allege  the  exact  amount  due  him. 
—Brick  v.  Shaff  (Sup.)  612. 

*One  suing  for  services  held  not  entitled  to 
an  inspection  of  defendant's  books. — Lane  t. 
^.  F.  Jonaason  &  Go.  (Sop.)  655. 

^Plaintiff  in  an  action  to  foreclose  a  me- 
chanic's lien  held  not  entitled  to  an  examina- 
tion before  trial  of  defendant  as  to  affirmative 
defenses.— Caldwell  t.  Glazier  (Sup.)  655. 

*In  an  action  to  recover  possesnlon  of  ehares 
of  stock,  plaintiff  held  not  entitled  to  an  or- 
der for  the  examination  of  one  of  defendants  to 
entitle  him  to  •frame  luia  complaint.— Fischer 
T.  American  Bxch.  Mat.  Bank  (Sap.)  668. 

*An  order  for  an  examination  before  the 
tiervice  of  a  complaint  can  only  be  justified 
wliei-e  necessary  to  frame  the  complaint.- 
Fischer  v.  American  Gxch.  NaL  Bank.  (Sup.) 

*T'nder  General  Rules  of  Practice,  mie  14, 
stibd.  3.  a  discovery  can  only  be  ordered  where 
the  book  or  article  Is  material  to  the  decision, 
or  is  competent  evidence,  or  where  such  a  dis- 
rovery  is  necessary  to  enable  a  party  to  prepare 
for  trial.— Fogarty  v.  Fogarty  (Sup.)  742. 

*A  discovery  of  books  and  papers  to  deter- 
mine what  amount,  if  any,  is  dne  between  the 
parties,  held  improperly  granted. — Fogarty  v. 
Fogarty  (Sup.)  742. 

*In  an  action  to  dissolve  a  partnership  and 
for  an  accounting,  where  a  discovery  of  the 
partnership  books  would  be  material  only  upon 
sn  accounting,  plaintiff  mnst  establish  his  right 
ro  an  accotiDting  before  he  can  be  granted  the 
discovery  .—Fogarty  v.  Fogarty  (Sup.)  744. 

$  61.  An  ex  parte  order  for  an  examination 
of  plaintiffs  should  have  been  modified,  snd  not 
vacated,  on  it  appearing  that  the  order  was  too 
broad  and  that  defendant  was  entitled  to  an  ex- 
niiiination  on  one  point — Cohen  v.  Hecht  (Sup.) 
801). 

§  38.  Defendants  in  a  mortgage  foreclosure 
action  held  entitled  to  an  examination  of  plain- 
tifEs  on  a  particular  Issue.— Cohen  T.  Hecht 
(Sup.)  809. 

!  8S.  Statement  of  proper  limits  of  an  order, 
under  Code  Civ.  Proc.  |§  803-809,  and  Gen. 
Uiiloa  of  Practice,  rules  14-lG,  for  inspection  of 
papers  to  show  that  a  person  was  defendant's 
a^ent. — 8oci£t6  Anonyme  des  QIaces  Nationales 
Itelges  T.  KahQ  (Sup.)  880. 


§  37.  In  a  suit  to  enjoin  defendants  from  de- 
priving plaintiff  of  the  use  of  a  trade-name  and 
for  an  accounting,  upon  granting  of  a  moUon 
for  the  examination  of  one  of  defendants  be- 
fore trial,  since  the  amount  of  damages  to  which 
plaintiff  is  entitled  will  only  arise,  if  at  all, 
upon  the  accounting,  no  examination  is  neces- 
sary before  trial  to  show  sacb  damages.— Solar 
Baking  Powder  Oo.  v.  Royal  Baking  Powder 
Co.  (Sup.)  1013. 

§  40.  In  a  suit  to  enjoin  defendants  from 
conspiring  to  deprive  plaintiff  of  the  use  of  a 
trade-name,  the  scope  of  the  examination  for 
facts  of  one  of  defendants  stated.— Solar  Bak- 
ing Powder  Co.  t.  Royal  Baking  Powder  Co. 
(Sup.)  lOlS. 

i  41.  In  a  suit  to  enjoin  defendants  from  de- 
priving plaintiff  of  the  use  of  a  trade-name,  an 
order  for  the  examination  of  one  of  defendants 
having  been  allowed,  an  examination  as  to  the 
witness'  legitimate  trade  secrets  and  methods  is 
not  necessary  or  material  and  should  be  denied, 
^olar  Baking  Powder  Co.  v.  Royal  Baking 
Powder  Co.  (Sop.)  1013. 

J!  44.  The  fact  that  an  examination  before 
al  may  tend  to  convict  a  corporation  of  crime 
held  not  ground  for  denying  the  examination, 
where  material  evidence  which  Is  not  privil^d 
may  be  tiicited.— Solar  Baking  Powder  Co.  v. 
Royal  Baking  Powder  C!o.  (Sup.)  1013. 

8  61.  In  a  suit  to  enjoin  defendant  corpora- 
tion from  depriving  plaintiff  of  a  trade-name, 
a  motion  for  an  order  for  the  examination  of 
one  of  defendants  should  point  out  definitely 
which  of  its  officers  are  likely  to  have  personal 
knowledge  of  the  facts  desired,  siuce  all  the 
officers  should  not  be  examined,  unless  neces- 
sary.—Solar  Baking  Powder  Co.  v.  Royal  Bak- 
ing Powder  Co.  (Sup.)  1013. 

S  61.  Though  a  motion  to  vacate  an  order 
for  an  examination  of  a  witness  was  not  allow- 
ed, the  order  being  too  broad,  the  court  should 
have  properly  limited  it  upon  that  fact  having 
been  called  to  its  attention,  and  could  have 
done  so  even  on  its  own  motion.— Solar  Baking 
Powder  Co.  t.  Royal  Baking  Powder  Co.  (Sap.) 
101& 

DISCRETION  OF  COURT. 

CSiange  of  venue,  see  Venue,  S  1. 

Granting  or  refusing  injunction,  see  iDjunctiion. 

i  3. 

Review  In  dvll  actions,  see  Appeal,  S  S. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  Trial,  fi  4. 

Diamissal  of  condemnation  proceedings,  see  Em- 
inent Domain,  {  2. 

8  1.  InTolnntuj. 

*Lache8  of  a  trustee  in  falling  to  diligently 
prosecute  an  action  to  prevent  consolidation  of 
a  charitable  association  with  a  religious  cor- 

g oration  held  such  as  to  preclude  relief. — 
tokes  V.  Phelps  ftfiesion  (Sap.)  237. 


*Pofait  «aBi»t*t«d.  See  aj^labwi. 
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Facts  held  to  constitute  final  determination  of 
an  action.— Rosenthal  t.  Friedman  (Sup.)  449. 

*KefusaI  to  dismiss  complaiut  for  unreason- 
able delay  in  prosecuting  the  action  het4,  er- 
ror.— W'illiamBon  t.  New  York  Edison  Co. 
(Sup.)  «58. 

*Refasal  to  dismiss  a  complaint  for  delay 
in  prosecution  held  improper.— McGrath  v. 
Murtlia  &  Scbmohl  Co.  (Sup.)  079. 

§  60.  Motion  to  dismiss  for  failure  to  prose- 
cute held  properly  denied;  defendant's  attorney 
having  requested  delay.^chuli  v.  Oriffitn 
(Sap.)  1054. 


DISORDERLY  CONDUCT. 

A  person  convicted  as  disorderly  b;  the  re- 
corder  of  the  city  of  Kingston  (City  Charter,  i 
51)  cannot  be  sentenced  to  the  county  jail  for 
five  months.— People  v.  Schermerboro  (Go.  Ct.) 
222. 

DISQUALIFICATION. 

Of  judge,  see  Judges,  S  1. 

DISSOLUTION. 

Of  attachment,  see  Attachment,  S  3. 
Of  corporation,  see  Corporations,  I  6. 
Of  Injunction,  see  Injunction,  {  3. 
Of  partnership,  see  Partnerahlp,  |  4. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  Descent  and  Distri- 
bution;  Executors  and  Administrators,  S  4. 
Of  proceeds  of  foreclosure,  see  Mortgages,  |  5. 

DIVIDENDS. 

On  corporate  stock,  see  Corporations,  {  1. 

DIVORCE. 

HlfS*  Jnrlsdiatiom,  pniiiudiBC>>  And  M- 
lief. 

That  the  husband  has  for  two  years  been  a 
nonresident  held  immaterial,  uiuler  Code  Civ, 
Proc.  8  1763(3).  in  an  action  by  the  wife  for 
separation.— McCoU  v.  McColi  (Sup.)  619. 

f  3.    Alimony,  allowanaes,  and  dliposi- 
tion  of  property. 

•A  husband's  inability  to  pay  temporary  ali- 
mony held  no  excuse  for  noncompliance  with 
the  order  requiring  such  payment,  on  his  bfing 
cited  for  contempt. — Cabzin  v.  Calizin  (Sup.) 
525. 

DOCKETS. 

Of  causes  for  trial,  see  Trial,  S  2. 

DOCUMENTS. 

Production  and  Inspection  of  writings,  see  Dis- 
covery, I  L 


DOGS. 


DOMICILE. 

Affecting  ri^t  to  divorce,  see  Divorce,  }  1 

*A  married  woman  without  grounds  for  di- 
vorce or  legal  separation,  having  lived  with  hrr 
husband  for  many  years  in  Peonsylvania.  aim:;; 
acquire  a  separate  legal  domicile  in  New  lod 
-In  re  Bnsbbey  (Sar.)  262. 


DOWER. 


dower,  kc 


Construction  of  contnut  to  reli 
Contracts,  §  2. 

§  1.    Blchto  amd  TwrnaMmm  of  wUm. 

*An  Interlocntory  judgment  adjudging  mt- 
third  of  land  to  a  widow  became  ineffeciire  ca 
her  death,  there  being  no  money  judgni->st.- 
Port  Jefferson  Realty  Co.  v.  Woodhull 
678. 

DRAINS. 

In  cities,  see  Municipal  Corporations,  {  & 

DUE  PROCESS  OF  UW, 

See  (Constitutional  Zaw,  |  6. 

DUPLICITY. 

In  indictment;  see  Indictment  and  InfomntiaB. 
{4. 

EASEMENTS. 

Public  easements,  see  Dedication ;  H^wiyi. 

g  1.    Cr«Ktl«M,  •xUtCHM,  mmd  tenalas- 

tion. 

Easement  in  adjoining  premiBes  so  Isr 
might  be  neceettary  to  maintain  a  house  k'<^ 
not  to  survive  the  removal  of  the  bonie.— L>«- 
son  T.  Murden  (Sup.)  140. 

Settlement  of  suit  between  adjoining  owwis 
held  to  amount  to  an  acqui^cence  in  a  cvth 
tinuance  of  the  old  easement  in  favor  of  i 
new  building.— Lawson  v.  Murden  (Sup.)  140. 

Agreement  in  settlement  of  suit  between  li- 
joinmg  lot  owners  held  to  contemplate  the  pr-^ 
ervation  and  uae  of  chimneys  as  an  apinirtf- 
nance  to  the  building  of  one  of  the  owners.- 
Lawaon  v.  Murden  (Sup.)  140. 

Purchasers  of  lots  described  aa  bounded  on  ■ 
street  as  shown  by  a  map  of  a  tract  ^vid->d  ic- 
to  lots  and  streets  held  to  acqnire  a  rixbi  i-f 
way  over  the  land  described  as  a  street— Ptf!'!' 
V.  Common  Council  of  City  of  Gloversi'"- 
(Sup.)  387. 

'Facts  held  not  to  show  an  abandonment 
an  abutting  owner  of  his  right  of  way  under  s 
street. — People  v.  Common  Council  of  Citf  cf 
OlOTersville  (Sup.)  387. 
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*A  in-ivate  easement  is  not  lost  by  mere  dod- 
aaer  for  any  length  of  thne,  but  can  be  cut  off 
only  by  abandonment  or  by  a  preecriptiTe  rifjbt 
in  another. — People  v.  Common  Council  of  City 
of  Gloversville  (Sup.)  387. 

One  held  not  to  acquire  a  preBcrintire  title  to 
a  street  as  shown  by  a  map  dividing  a  tract 
of  land  into  lots  and  streets.-— People  t.  Com- 
mon Council  of  City  of  OlorersTme  (Sup.)  887. 

ELECTION. 

Between  counts  in  complaint,  see  Pleading,  |  6, 
To  treat  mortgage  as  due,  see  Mortgages,  |  5. 

ELECTIONS. 

loe^  option  elections,  see  Intcodcating  IdQuois, 

S  !•   BiKht  «t  sBftraca  mm.4.  recnlatton 
uaraof  la  senevmL 

A  statute  which  restricts  or  impairs  the 
riffbt  of  an  elector  in  the  exercise  of  the  election 
franchise  is  to  be  strictly  construed  in  favor  of 
the  elector,  and  in  such  manner  as  to  secure 
him,  if  possible,  the  tight  of  suffrage.— In  le 
Peters  (Sup.)  339. 

8  S>  Eleetlon  dlstrleta  or  pveeixets  mmd 
officers. 

•ITnder  Election  Law,  Laws  1800,  p.  900. 
e.  909,  8  12,  as  amended  by  Laws  1901.  p.  232. 
c.  95.  and  Laws  1904,  p.  141.  c.  70.  passed  in 
pursuance  of  Coast,  art.  2,  §  6,  where  a  list 
from  which  election  officers  are  to  be  appoint- 
ed is  filed  by  the  chairman  of  the  executive 
committee  of  the  county  committee  of  a  par- 
ty, chosen  under  Primary  Election  Law,  Laws 
1H99.  p.  968.  c.  473.  as  amended,  and  also  a 
list  by  the  chairman  of  the  executive  committee 
of  the  county  committee  of  the  faction  or  flection 
of  the  party  organtxed  as  regular  by  the  last 
preceding  state  conventfoo.  the  election  officers 
must  be  selected  from  the  latter  HbL— People  v. 
Dooling  (Sup.)  67. 

Tender  Election  Law,  Laws  1896.  p.  900.  c. 
009.  S  12,  as  amended  by  Laws  1897,  p.  277, 
c.  379,  Laws  1898.  p.  960,  c.  335,  Laws  1809. 
p.  1380.  c.  630,  Laws  1901,  p.  2.^2.  c.  95,  and 
I^ws  1904.  p.  141.  c.  70,  and  Primary  Elec- 
tion Law,  Laws  1899,  p.  901,  c.  473,  S  9,  the 
chairman  of  the  executive  committee  of  the 
county  committee  of  a  faction  of  a  party,  or- 
ganized as  regular  by  the  state  convention,  held 
not  entitled  hy  sueh  recognition  alone  to  pre- 
sent a  list  of  election  officers  to  the  board  of 
elections  unless  his  county  committee  was  also 
constituted,  or  attempted  so  to  be,  in  compliance 
with  Primary  Election  Law,  |  9.— People  v. 
DooHng  (Sup.)  71. 

No  "faction  or  section"  held  to  exist  to  give 
the  state  convention  jurisdiction  to  determine 
the  regularity  of  opposing  factions,  within  EHec- 
tion  Law,  Laws  1896.  p.  900.  c.  909,  S  12,  as 
ampnded  bv  Laws  1897,  p.  277.  c.  379, .Laws 
1S98.  p.  960.  c.  335.  Laws  1890.  p.  13S0.  c. 
630,  Laws  1901.  p.  232,  c.  95.  and  Laws  1904. 
p.  141,  e.  70.— People  v,  Pooling  (Sup.)  71. 


•Election  Law,  fi  11,  subd.  1  (Laws  1896.  ». 
900.  c.  909,  as  amended  by  Laws  1901,  p.  238, 
c.  95),  requiring  inspectors  in  election  districts 
to  be  equallv  divided  between  the  two  political 
parties  whicn,  at  the  general  election  next  pre- 
ceding, cast  the  highest  and  the  next  hignest 
number  of  votes,  held  to  refer  to  the  highest  and 
next  highest  number  of  votes  in  the  state,  and 
not  the  district,  and  that  the  same  meaning  iS' 
to  be  given  to  Const  art  2,  8  6. — In  re  Knollin 
(Sup.)  332. 

S  3.   IfomliiKtlons    •ad    prlvmrr  •lao'" 
tloaa. 

Under  Primary  Election  Law,  Laws  1899, 
p.  998,  c.  473.  S  10,  the  duty  of  the  court  is- 
to  ascertain  whether  the  action  of  a  state  con- 
vention in  a  seat  contest  was  authorized,  and 
if  the  eonrention  had  authority,  but  abused  it, 
the  remedy  is  not  with  the  court,  but  with 
the  voters.- People  v.  Dooling  (Sop.)  67. 

Under  the  express  provisions-  of  Primary 
Election  Law,  Laws  1899,  p.  995,  c.  473,  §  11, 
the  courts  keid  to  have  jurisdiction  to  review 
proceedings  thereundw.— People  t.  Dooling 
(Sup.)  71. 

A  party  feeling  himself  aggrieved  by  the  op- 
eration of  Primary  EHection  Law,  Laws  1809, 
p.  068.  c.  473,  may  enlist  the  aid  of  a  oonrt  in 
conatrulng  it.— People  t.  Doolii^  (Sup.)  71. 

•Nominations  of  candidates  at  a  party  con- 
veotion  held  void  under  Primary  Election  Law 
(Laws  1898,  pp.  349,  352.  c.  179)  §  8,  subd.  4, 
and  section  10.— In  re  Thomas  (Sup.)  604. 

•Under  Primary  Election  Law  (Laws  1808, 
p.  352,  c.  17U)  I  10,  a  convention  can  only  1)^ 
legally  organized  when  called  to  order  by  the 
chairman  of  the  committee  with  whom  the 
call  originated  or  person  designated  in  writ- 
iug  by  him.— In  re  Thomas  (Sup.)  604. 

•The  roll  of  the  convention  upon  the  calling 
of  which  a  teraporair  chairman  shall  be  chos- 
en, under  Primary  Election  Law  (Laws  18US. 
p.  352,  c.  179)  S  10,  held  to  be  the  roll  requir- 
ed to  be  prepared  by  the  custodian  of  primary 
records  by  section  8,  subd.  4  (page  349).— lu 
re  Byrne  (Sup.)  699. 

•Primary  Election  Law  (Laws  1898,  p.  332, 
c.  1T9)  §  10,  relating  to  the  election  of  a  tem- 
porary chairman  of  a  nominating  conventionr 
hfid  not  complied  with.— In  re  Byrne  (Sup.) 

(199. 

•An  oath  of  a  temporary  chairman  of  a  nom- 
inating convention  Held  not  a  compliance  with 
Primary  Election  Law  (Iawb  1.898.  p.  352, 
c.  170)  I  10.-In  re  Byrne  (Sup.)  690. 

•The  calling  of  the  roll,  by  the  person  au- 
thorized to  call  a  nominating  convention  to 
order,  for  the  election  of  a  temporary  chair- 
man, as  provided  by  Primary  Election  Law 
(Laws  1808,  p.  352,  c.  179)  i  10,  held  neces- 
sary to  initiate  the  meeting  of  the  convention, 
and  until  that  is  dona  no  valid  nomination  cau 
be  made.— In  re  Byrne  (Sup.)  (JUO. 

S  4.  Ballots. 

Primary  election  ballots  held  not  void  under 
Primary  Election  Iaw*  Laws  1808,  p.  343,  c. 
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179,  E  6.  because  bearing  oo  their  face  an  im- 
print of  the  "Union  Label."— la  re  Peters 
(Sup.)  389. 

1  6.   Oondnot  of  alectloii. 

•Whether  the  provision  of  Election  Law 
<Laws  3896.  p.  894,  c.  909)  §  3,  as  amended 
by  Laws  1901,  p.  1668,  c.  ft54,  that  polls  ahall 
close  at  5  o'clock  in  the  afternoon,  be  manda- 
tory or  directory,  held  immaterial,  as  the  elec- 
tion offices  are  as  much  bound  to  obey  a  di- 
rection as  a  mandate. — Newcomb  t.  Leary 
<Sup.)  657. 

*neld,  under  Election  Law  (Laws  1896,  p. 
894.  e.  909)  §  3,  as  amended  by  Laws  1901,  p. 
1608,  c  054.  and  section  104,  subd.  1  (Laws 
1S96,  p.  953,  c.  909),  and  section  106  (page 
1«56),  that  the  dcllTery  of  official  ballots  to 
electors  by  election  officers  must  cease  at  5 
o'clock,  aod  no  elector  to  whom  a  ballot  has 
□ot  been  delivered  before  that  time  can  TOte. 
— Xewcomb  v,  Leary  (Sup.)  657. 

S  6.  VlolatloBS  of  election  law*. 

An  indictment  charging  a  violation  of  Pen. 
Code,  S  41m,  and  setting  out  acts  which  would 
constitute  «  Tlolatlon  of  section  41,  subd.  12, 
held  not  to  substantially  conform  to  Code  Cr. 
Proc.  §§  275,  276,  and  to  be  demurrable  on 
that  ground,  under  the  express  provisions  of 
Code  Gr.  Proc.  I  32S,  sabd.  2.— People  t.  Fos- 
ter (Gen.  Sees.)  706. 

Notwithstanding  the  Attorney  General's 
right  to  act  may  depend  on  the  condition  pre- 
cetlent  that  in  the  Governor's  opinion  crime? 
against  the  elective  franchise  are  not  being 
properly  prosecuted,  and  on  a  request  to  act 
by  the  Govjrnor,  pursuant  to  Executive  Low 
(Laws  1892,  p.  1691,  c.  683.  as  amended  by 
Laws  1900,  p.  15S3,  c.  737)  i  57,  an  indictment 
held  not  required  to  allege  such  condition  pre- 
cedent.—People  T.  Foster  (Gen.  Sess.)  706. 

ELECTRICITY, 

Liability  of  electric  company  for  death  of  em- 
ploy£,  see  Master  and  Ser\-ant,  S  8. 

ELEVATORS. 

Injuries  to  {lassengers  on,  see  (Carriers,  f  3. 

EMINENT  DOMAIN. 

Omipensatfon  of  attorney  appearing  in  condem- 
nation proceedings,  see  Attorney  and  Client, 
«  4. 

Exercise  of  powers  of  to  establish  highway,  see 
Highways,  S  1. 

Objfctions  for  purpose  of  review  in  condemna- 
tion proceedings,  see  Appeal,  {  2. 

Public  improvements  by  municipalities,  see  Mu- 
nicipal Corporations,  S  3. 

f  1.   XfKtnre,  extemt,  mBd  delecatlon  of 

power. 

*The  use  of  soft  coal  In  a  municipal  pump- 
ing plant,  to  the  serious  Injury  to  property  in 
the  neighborhood,  held  to  constitute  an  appro- 


priation of  such  property  for  vhiA  the  owD*n 
thereof  may  recover  damages. — Gordtm  t.  Vil- 
lage of  Silver  Creek  (Sup.)  54. 

Where  a  city  condemned  land  la  whidi  one 
had  a  life  estate  in  an  undivided  Imlf.  tha 
court  held  required  to  award  to  the  life  tenant 
the  accrued  interest  on  the  award  for  the  un- 
divided lialf  and  the  use  of  the  mward  until 
the  termination  of  the  life  estate. — In  re  Gil- 
roy  (Sup.)  111. 

♦The  term  "just  compensation."  when  applied 
to  the  taking  of  land  for  railroad  purposes 
under  the  right  of  eminent  domain,  dinned. — 
Genesee  River  R.  Co.  t.  Boyington  (Snp.)  343. 

♦Damages  inflicted  on  abutting  owners  by  a 
public  work.  reasonaMy  conducted,  are  rexard- 
ed  as  damnum  absque  tnjaria. — Genesee  River 

R.  Co.  V.  Boyington  (Sup.)  343. 

Where  a  railroad  company  sought  to  condemn 
lands  of  an  individual,  the  owner  held  entitled 
to  receive  the  full  value  of  the  land  tak^a 
and  consequential  damages  from  the  operatkn; 
of  the  railroad.— Genesee  River  R.  Go.  t.  Boy- 
ington (Sap.)  343. 

A  statute  authorizing  the  taking  of  land  for 
a  public  use  is  strictly  construed,  and  no  greit- 
er  interest  is  to  be  taken  than  is  necessary  f'Y 
the  purposes  to  be  accomplished  thereby. — P-^- 
pie  V.  Common  Council  oi  City  of  Gloversrille 
(Sup.)  387. 

In  proceedit^  to  take  land  to  widen  a  str*.-"!. 
certain  expenses  incurred  by  the  owner  h-ll 
not  a  part  of  the  damages  to  be  awarded. — P-hv 
pie  V.  Common  Council  of  City  of  GloT«r5TiH« 
(Sup.)  387. 

Where  land  burdened  with  private  easem^^u'^ 
of  right  of  way  ts  taken  by  the  public  for  snwc 
purposes,  hy  taking  a  public  right  of  way.  on'.j 
nominal  damages  can  be  allowed. — ^Peopl^  v. 
Common  Council  of  City  of  GloversvIUe  (SniO 
387. 

Acceptance  of  principal  sum  of  an  award  for 
taking  land  held  not  to  bar  a  recovery  for  in- 
terest thereon.— Grote  v.  City  of  New  York 
(Sup.)  614. 

A  lessee,  to  whom  premises  were  conveyed  hj 
his  lessor  peoding  proceedings  by  a  city  to  sc- 
quire  title  to  the  fee  in  a  street  for  an  approach 
to  a  bridge,  held  not  entitled  to  damages  as 
owner  of  the  fee.— In  re  Newtown  Creek  Bridge 
in  City  of  New  York  (Sup.)  531. 

*The  Legislature  cannot  constttntionaJly  sc- 

thorize  a  municipality  to  appropriate  priva'.« 
property  rights  in  streets,  in  connection  wi-.. 
a  business  enterprise,  without  p^ment  of  ju': 
compensation.— In  re  Board  of  Rapid  Transit 
Comers  (Sup.)  619. 

*An  abutter  upon  a  New  Yoric  City  street, 
the  fee  of  which  is  ovrned  by  a  third  per»c-r.. 
held  to  have  rights  in  the  street  which  the  ci:,r 
could  not  take  away,  under  the  rapid  transi: 
act  of  1891  (Laws  1801.  p.  3,  c  4),  as  amectl- 
ed  by  Laws  18&1,  p.  1873,  c.  752,  without  ju": 
compensation.— In  re  Board  of  B^^d  Transit 
Com'rs  (Sup.)  619. 
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Under  Bapld  Traosit  Act  ISM  (Laws  1894, 
a.  3886,  c  752)  {  39,  and  section  47,  as  amend- 
ed by  Laws  18£&,  p.  912,  c.  619,  S  20,  title  in 
property  condemned  by  New  York  City  for 
DnaersrOQnd  railroad  purposes  Aeld  not  to  Test 
on  filing  of  the  oaths  of  the  commissioners  of 
appraisal,  so  as  to  defeat  the  city's  liability 
for  damagee  accraing  to  property  after  that 
date.— In  n  Boaid  «t  Rapid  ^ansit  0<nn'i8 
I  Sap.)  619. 

•In  construingr  Rapid  Transit  Act  1894 
fLavs  1S94,  p.  1886.  c.  752)  fi  39,  as  amended 
by  Laws  1901,  p.  1423,  c.  fS87,  S  1,  held  that 
the  Appellate  Divieion  will  assnme  certain 
knowledge  by  the  Legislature.— In  re  Board  of 
Rapid  Transit  Com'rs  (Sup.)  619. 

•Rights  of  abnttera  in  streets  to  compensa- 
tion for  taking  thereof  for  an  additional  putK 
lie  use  stated.— Id  re  Board  of  Rapid  Transit 

Com'rs  (Sup.)  619. 

•Rapid  Transit  Act  1894  (Laws  1894.  p. 
1886.  c.  752)  I  39,  as  amended  by  Laws  1901, 
p.  1423.  c.  587,  S  1,  held  to  anthorize  conden- 
sation for  all  property  taken  by  New  York 
City  for  an  underground  railroad,  and  to  con- 
template the  taking  of  property  rights  remain- 
ing; in  the  owners  of  the  fee  of  a  street,  as 
well  as  those  abutting  upon  the  same,  where 
the  fee  is  in  third  persona. — In  te  Boaxd  of 
Rapid  Transit  Com'rs  (Sup.)  619. 

•Itights  of  owners  of  the  fee  of  streets  re- 
specting the  construction  of  railroads  therein 
stated.— In  re  Board  of  Rapid  Tranidt  Com'rs 
(Sup.)  619. 

*The  term  "just  com^nsation,"  as  used  in 
connection  with  the  taking  of  property  for  pub- 
lic use,  inToIves  placing  the  property  owner  in 
the  same  position  financially  that  he  would 
hove  been  in  if  his  property  nad  not  been  tak- 
en on  a  given  date.— In  re  Board  of  Rapid 
Transit  Com'rs  (Sup.)  619. 

The  rule  as  to  the  measure  of  damages  for 
tnkiuK  of  or  injury  to  land  is  the  same,  wheth- 
er arising  in  equitable  actions  or  In  condemna- 
tion proceedings. — In  re  Board  of  Rapid  Tran- 
sit Com'rs  (Sup.)  619. 

•Measure  of  damages  of  the  owner  of  the  fee 
of  a  street  arising  from  the  construction  of  au 
underground  railroad  under  the  rapid  transit 
act  of  1891  (Laws  1891,  p.  3,  c.  4)  as  amended 
by  Laws  1894,  p.  18T3,  c.  752,  and  Laws  1901. 
p.  1423,  c.  587.  stated.— In  re  Board  of  Rapid 
Transit  Com'rs  (Sup.)  619. 

Rights  of  abutters  in  a  procecdinc  under  the 
rapid  transit  act  of  1891  (Laws  1891.  p.  3.  c. 
4),  as  amended  by  Laws  1894,  p.  18T3,  c.  752, 
to  condemn  property  for  underground  railroad 
purposes,  stated.— In  re  Board  of  Rapid  Tran- 
sit Com'rs  (Sup.)  619. 

Matters  to  be  considered  by  commissioners 
of  appraisal  in  a  proceeding  to  condemn  land 
for  underground  railroad  purposes  under  the 
rapid  transit  act  of  1891  (Lawa  1891.  p.  8.  c. 
4),  as  amended  by  Laws  1894,  p.  1873,  c.  752, 
stated. — In  re  Board  of  Rapid  Transit  Com'rs 
(Sup.)  619. 


The  sinking  of  shafts  in  a  street  in  construct- 
ing a  railroad  held  proper  to  be  considered  in 
asseasius  an  abutters  damages.— In  re  Board 
of  Rapid  Transit  Com'rs  (Sup.)  019. 

I  S.  Proeeedinsa  to  take  propertr  and 
aaaeaa  eompensatloB. 

Code  Civ.  Proc.  8  3374,  held  not  to  give  an 
absolute  right  to  discontinoe  proceedings  for 
the  condemnation  of  land.— New  York  Cent.  & 
H.  R.  R.  Co.  V.  Marshall  (Sup.)  33. 

A  railroad  instituting  proceedings  to  condemn 
land  held  not  entitled  to  abandon  tfaem  and  com- 
mence new  xaroceediagB.— New  York  Cent.  & 
U.  R.  R.  Co.  T.  Marahall  (Sup.)  38. 

In  condemnation  proceedings,  the  purposes 
for  wliich  the  property  is  to  be  used  may  be 
considered  in  determining  whether  property  not 
taken  Is  damaged  by  the  taking.— In  re  Board 
of  Rapid  Transit  Coffl'iB  (Sup.)  619. 

Jurisdiction  of  commissioners  of  appraisal  in 
a  proceeding  under  the  rapid  transit  act  of 
1891  (Laws  1891,  p.  3,  c.  4),  as  amended  by 
Lawa  1894,  p.  1873,  c,  752,  to  condemn  prop- 
erty for  underground  railroad  purposes  stated. 
—In  re  Board  of  Ba^d  Transit  Oom'zB  (Sup^ 
619. 

*Rapid  Transit  Act  1894  (Laws  1894,  p. 
1896,  c.  762)  f  62,  expressly  authorizes  the  al- 
lowance of  counsel  fees  in  inxtceedings  to  con- 
demn laud  under  the  act.— In  re  Board  ol  Bap- 
id  Tranrit  Com'rs  (Sup.)  619. 

The  rapid  transit  act  of  1891  (Laws  1891* 
p.  3,  c.  4).  aa  amended  by  Laws  1894,  p.  1873. 
c.  752,  held  to  be  an  act  authorizing  the  ac- 
ouisition  of  property  for  any  public  purpoae  in 
New  York  City,  within  3  Laws  1901,  p.  425, 
c.  466,  i  998.  as  amended  by  Laws  1904,  p. 
1885,  c.  736.  (  1— In  re  Board  of  Rapid  Tran- 
sit Com'rs  (Sup.)  619. 

fi  247.  The  confirmation  of  an  award  for  the 
taking  of  property  by  eminent  domain  relates 
back  to  the  time  the  property  vested  in  the  city, 
so  that  interest  thereon  was  allowable  from  tluit 
time. — In  re  Edgecombe  Road  (Sup.)  845. 

f  242.  Under  Greater  New  York  Charter 
(Laws  1901,  p.  419.  c.  466)  S  990.  providing 
for  interest  on  an  award  in  eminent  domain 
proceedings,  upon  the  vesting  of  title  in  the 
city,  to  be  allowed  b^  the  commissioners  as 
part  of  the  compensation,  where  the  commis- 
sioners' report  expressly  excluded  interest  on 
an  award,  the  court  had  no  authority,  in  a 
collateral  proceeding  under  section  1001  (page 
426)  for  compelling  the  comptroller  to  pay  an 
award  allowed,  to  provide  for  interest  on  the 
award;  -  the  report  t>eins  conclusive  until  set 
aside. — In  re  Belmont  Street  in  the  Cit?  of 
New  York  (Sup.)  S5S;  In  re  Swain.  Id. 

I  247.  In  eminent  domain  proceedings  by 
the  city  to  take  land,  if  the  owner  claimed 
interest  on  the  award,  ander  Greater  New 
York  Charter  (Lawa  1901,  p.  419,  c.  466)  fi 
990,  he  must  make  bis  claim  therefor  before 
the  commissioners,  and  on  refusal  to  allow  it 
in  their  report  he  must  oppose  confirmation. — 
In  re  Belmont  Street  in  the  City  of  New  York 
(Sup.)  858;   Ic  re  Swain,  Id. 
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S  249.  Where  the  Interest  on  an  award  for 
land  condemned  by  the  city  was  not  allowed 
in  the  report  of  the  commleifiioners  as  required 
by  Greater  New  York  Charter  (Laws  1901,  p. 
419.  c.  406)  I  000,  so  that  a  subsequent  col- 
lateral order  allowing  interest,  though  nnoppos' 
ed  was  wholly  irregular  and  contrary  to  law. 
(he  city  was  not  estopped  to  deny  on  appeal 
the  owner's  right  to  payment  ot  Interest.— In 
re  Belmont  Street  in  the  City  of  New  York 
.(Sup.)  858;  In  re  Swain,  Id. 

$  265.    On  an  application  to  tax  costs  in 

proceedings  by  a  city  to  acquire  property  for 
a  public  improvement,  evidence  held  to  justify 
tlie  award  of  compensation  to  the  commission- 
ers in  a  specified  sum  and  to  deny  compensa- 
tion asked  for  by  the  engineer  employed  by 
the  city. — In  re  Riverside  Drive  and  Parkway 
in  City  of  New  York  (Sup.)  800. 

S  265.  Commissioners  in  proceedinf^  by  a 
city  to  acquire  property  for  a  public  improve- 
ment cannot  by  mistake  or  othem'iBe  encourage 
•opposition  to  the  assessment  of  the  property 
affected  and  profit  by  it  in  additional  com- 
pensation.— In  re  Riverside  Drive  and  Parkway 
in  City  of  New  York  (Sup.)  800. 

S  263.  A  city  is  entitled  to  a  speedy  ter- 
mination of  its  proceedings  to  acquire  property 
for  a  public  improvement,  and  the  commission- 
■ers  cannot  unnecessarily  prolong  them  to  .pro- 
vide an  excuse  for  fees. — In  re  Riverside  Drive 
and  Parkway  in  City  of  New  York  (Sup.)  869. 

I  265.  Compensation  awarded  commUsIonera 
in  proceedings  by  a  city  to  acquire  property 
for  a  public  improvement  is  for  services  ac- 
tually rendered. — In  re  Riverside  Drive  and 
Parkway  in  City  of  New  York  (Sup.)  869. 

i  3.  Title  or  rlchta  aeqvirwd. 

*Where  land  is  taken  for  highway  pnrpoaea, 
the  title  acquired  will,  in  the  absence  of  a  stat- 
ute to  the  contrary,  be  limited  to  the  acquisition 
of  a  general  easement  of  passage. — People  v. 
Common  Gounci]  ot  City  of  Oloveriville  (Sup.) 
387. 


EMPLOYES. 


:See  Master  and  Servant 


.  ENTRY. 

■Of  Judgment,  see  Appeal. 

Of  public  lands,  see  Public  Lauds,  |  2. 

EQUITY. 

Particular  tuhjcctt  of  equitable  furiadiriion  and 

equitable  remcdiet. 
See    Fraudulent    Conveyances :     Injunction ; 

Partition,  S  1;   Quieting  Title;  Receivers; 

Specific  Performance;  Trusts. 
Recovery  of  custody  of  dilld,  see  Parent  and 

Child. 

K«lief  against  judgment,  see  Jcdgment,  {  3. 


I  1.  Jwrlsdiotion,  principles. 

Where  a  contractor  submits  to  a  suit  in  eqni'^ 
by  an  aasignee  of  the  money  doe  onder  the  si 
contractor's  contract,  mechanic's  lien  claimac*- 
though  necessary  parties,  cannot  object  to 
suit  being  brought  in  equity. — Lovett  t.  HaTd-a 
Bros.  Trucking  Co.  (Sup.)  552. 

An  assignee  of  moneys  due  on  «.  •abcrc- 
tractor's  contract  held  entitled  to  maintain  j 
suit  against  the  owner,  contractor,  mnd  r.  • 
chanic's  lien  claimants  to  determine  the  rich:} 
of  the  parties  to  the  fund  due  from  the  own*'r 
the  contractor.— Lovett  t.  Harden  Bzoai.  Tmck- 
ing  Co.  (Sup.)  652. 


ERIE  CANAL 


See  Canals,  |  1. 


ERROR,  WRIT  OF. 


See  Appeal. 


ESTABLISHMENT. 

Of  highways,  see  Hi^wan,  |  1. 

Of  railroads,  see  RailRMib,  f  8;   Street  BaZ- 

roade,  |  1. 

Of  telegraphs  or  telephones,  Bee  Tel^rapfas  aal 

Telephones,  §  1. 
Of  will,  see  WUlB.  I  2. 

ESTATES. 

See  Dower. 

Created  by  will,  see  Wills.  |  8. 

Decedents   estates,  see  Decent  and  Distnir:' 

tioD  ;   ExecutorB  and  Administrators. 
Estates  for  years,  see  Landlord  and  Tenant. 
Restrictions  on  creation  of  future  estates,  tr' 

Perpetuities. 
Trusts,  see  Trusts,  |  2. 

ESTOPPEL. 

By  judgment,  see  Judgment,  $  5. 
By  partition  decree,  see  Partition,  f  1. 
To  claim  interest  on  award  in  cmidemiiaii'^ 
proceedings,  see  Eminent  Domain,  f  2. 

SI.   By  deed. 

Where  defendant's  deed  described  the  proi^^ 
ty  with  reference  to  a  map  of  a  city  aodi'i  'C 
plaintiff  as  a  privy  of  defendant's  prior  gnr 
tor  was  estopped  to  dispute  the  natural  boci/ 
aries  as  shown  on  a  map.— Inter-Ctty  Bealo 
Co.  V.  Newman  (Sup.)  481. 


EVICTION. 

Of  tenant  of  demised  premises, 

and  Tenant.  $  3. 


CAndlor.' 


■Polat  auetated.  See  syOabw. 
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EVIDENCE. 

See  DepOBidMUi;  Discovery;  WitneoMB. 
AdmiBsioos  In  pleading  u  Avldetice,  wtm  Ptoad- 

Applicability  of  instructiona  to  evidence,  see 
Trial,  f  5. 

Conformity  of  judgment  to  proofs,  see  Judg- 
ment, 8  2. 

Quetitions  of  fact  for  Jury,  see  Trial,  8  4. 

At  to  particular  facta  or  igauci. 

See  Adverse  Possesaion,  8  2;  Death,  8  1;  Mar- 
riage;  Payment,  S  2. 

Caacellation  <^  lease,  see  Landlord  and  Ten- 
nut,  I  1. 

Cnmpeusation  for  land  taken  for  pnblic  use, 

see  Eminent  Domain,  {  2. 
.Tnriftdicfion,  see  Courts,  8  1. 
IlpasonablenesB  of  railroad  rates,  see  Carriers, 

9  2. 

Undue  influence  fn  procuiiDg  making  of  will,  see 
Wills,  8  1. 

Vicions  pn^nsities  of  animals,  see  Aoimals. 

In  oction$  by  or  againBt  particular  claatea  of 
peraona. 

See  Landlord  and  Tenant,  fi  4;  Railroads,  8  ^ ; 

WarehoDsemeo. 
Between  bailor  and  b^Iee,  see  Bailment 

In  particular  dvU  aetiona  or  propeedinffa. 
See  Fraud,  8  2;  Libel  and  Slander,  8  2;  Negli- 
gence, 8  2. 

For  breach  of  contract  lo  general,  see  Con- 
tracts, 8  4. 

For  breach  of  contract  of  sale,  see  Sales,  8  5> 
For  compensation' of  brokers,  see  Broken,  1  2. 
For  coDversiM),  see  Trover  and  CooTersion,  |  2. 
For  death  caused  by  operation  of  railroad,  see 

Railroads,  8  5. 
For  loss  of  goods  shipped,  see  Carriers,  9  2. 
For  uegliKence  of  attorney,  see  Attorney  and 

Client,  8  3. 

For  personal  injuriee.  see  Animals;  Carriers, 
S  3;  Master  and  Servant,  8  S;  Municipal 
CoiporatioDs,  I  6;  Shipping,  1 1;  Street  Rail- 
roads, 8  2. 

For  price  of  goods  sold,  see  Sales,  8  5. 

For  recovery  of  price  paid  for  land,  see  Vendor 
and  Purchaser,  8  5. 

For  rent,  see  Landlord -and  Tenant,  8  4. 

For  storage,  see  Warehousemen. 

For  tuition,  see  Schools  aud  School  Districts, 
8  1- 

On  Iriil  or  note,  see  Bills  and  Notes.  8  6. 
On  stodt  anbscription,  see  Corporations,  8  1. 
Probate  proceedings,  see  Wills,  ji  2. 
f?ii[)I>lenientary  proceedings,  see  £xecutiou,  8  0* 
To  cancel  liquor  tax  certificate,  see  Intoxicat- 
ing LiQuors,  8  3. 

In  Criminal  Protecutiont. 
See  Criminal  Law,  f  4;  Fraudulent  Convey- 
ances, t  2;  Intoxicating  Uqnon,  8  6> 

Review  and  procedure  ihereon  in  appellate 
couria. 

PresomptlcmB  as  to,  on  appeal,  see  Appeal,  8  5. 
Review  <^  question  of  fac^  eee  Appeal,  8  6. 


8  1.    J'vdloUl  sotlae. 

In  an  action  Cor  rent  the  Supreme  Court  will 
not  take  Judiciat  notice  of  the  fact  that  the  val- 
ue of  premises  was  impaired  by  the  lack  of 
needful  repairs  and  adequate  fnraituve.— Davles 
V.  HotchkisB  (Sup.)  233. 

'Judicial  notice  cannot  be  taken  of  city  ordi- 
nances and  resolatioaa  of  a  tmard  of  aldermen. — 
Daly  V.  CBrien  (Sup.)  304. 

•The  court  will  take  judicial  notice  of  the 
fact  that  the  canal  authorized  by  Laws  ]00:i, 
p.  334.  c.  147,  9  3,  as  amended  by  Laws  ld(X5, 
p.  2102,  c.  740.  8  1,  is  being  cooatmcted.— In 
re  Mohawk  River  Bridge  Gonnecttag  Towns  of 
Rotterdam  and  Oloiville  (Sup.)  42S. 

♦The  court  will  take  judicial  notice  of  the 
fact  that  by  Laws  1903.  p.  334,  c.  147.  8  3. 
as  amended  by  Laws  190.%  p.  2102.  e.  740.  9 
1.  the  Mohawk  river  is  to  oe  a  part  of  the 
Erie  Canal— In  re  Mohawk  River  Bridge  Con- 
necting Towns  of  Rotterdam  and  Glenville 
(Sup.)  428. 

The  Appellate  Division  takes  judicial  notice 
that  New  York  City  is  the  only  city  in  the  state 
with  more  than  i,(K)0.000  population.— In  re 
Board  of  Rapid  Transit  Comers  (Sap.)  019. 

9  X.  Presnmptloiis. 

8  76.    The  effect  of  the  fallare  of  a  party 

& resent  In  court  to  take  the  stand  in  his  own 
Shalt  stated.— Meyer  v.  Minsky  (Sup.)  8G0. 

9  53.  Presumptions  of  fact  are  but  infer- 
ences drawn  from  other  facts  and  circumstan- 
ces in  the  case,  and  should  be  made  upon  the 
common  principles  of  Induction.- Dietrich  v. 
Dietrich  (Snp.)  96& 

8  3.   BvrdeB  of  proof. 

8  94.  The  burden  of  proof  is  not  shifted  by 
the  failure  of  a  party  in  court  to  take  the 
stand  in  his  own  behalf,  if  it  originally  rested 
u^  the  other  party.— Meyer  t.  Minsky  (Sup.> 

8  4.  AdmlasloBs. 

A  sworn  original  complaint  held  Insufficient 
to  overcome  evidence  in  support  of  an  amend- 
ed complaint  alleging  that  the  accident  hap- 
pened in  a  different  manner  from  that  origin- 
ally alleged.— McGrath  v.  Nassau  Electric  R. 
Oo.  (Sup.)  471. 

I  S.  Doelantlons. 

Where  a  city  conveyed  lands  to  different  gran- 
tees, and  there  was  a  dispute  as  to  the  boundnry 
between  the  tracts  conveyed,  damage  and  bene- 
fit maps  cannot  control  as  to  the  boundary, 
since  they  may  be  considered  as  self-serving 
evidence  on  the  nart  of  the  city.— Webber  t. 
Gillies  (Sup.)  397. 

9  6.  Hearsar* 

9  315.  Testimony  by  a  vendor  as  to  the  quan- 
tity of  goods  sold,  he  testifying  from  what  he 
was  told  by  his  salesman  and  having  no  personal 
knowledge  thereof,  was  hearsay,  and  madmte- 
slb1e.>-Brown  v.  Grossman  (Snp.)  827. 

8  T.  Parol  or  eztrlasle  erldoaee  affeot- 
l>C  wrltlaits. 

*In  an  action  for  rent,  where  defendant  set  up 
a  counterclaim  for  daxoagea  because  of  plaln- 
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tiff's  fallara  to  fnrnish  tiie  boow  as  agreed,  an 
oral  agreement  preceding  the  written  lease  held 
an  ittdepeDdrat  collateral  agreement  m  as  to 
render  proof  thereof  admissible.— Daries  t. 
HotcbkiBS  (Sap.)  283. 

Marine  iraHcy  held  so  ambiguous  aa  to  entitle 
the  admission  of  parol  eTldence.— Kuh  t.  Brit- 
ish America  Assur.  Co.  (Sup.)  410. 

%  408.  In  an  action  on  a  written  contract, 
parol  evidence  to  supply  missioK  stipulatioos 
of  the  contract  held  admiasible  under  the  allega- 
tions of  the  complaint.— Becher  t.  National 
Cloak  &  Suit  Co.  (Sop.)  839. 

§  460.  While  the  notice  of  a  mechanic's  Hen 
must  be  sufficient  in  itself  to  identify  the  prop- 
erty without  the  aid  of  extrinsic  evidence,  yet 
if  the  property  be  sufficiently  identified  in  the 
notice,  evidence  of  Its  exact  dimensions  may 
be  received  to  enable  a  proper  decree  to  be 
drawn.— Hurley  v.  Tucker  (Sup.)  980. 

3  441.  In  an  action  on  a  note,  evidence  of  a 
prior  parol  agreement  held  incompetent  to  con- 
tradict or  vary  its  terms.— Ferdinand  Munch 
Brewery  T.  De  Mattel*  (Snp.)  1042. 

§  420.  Parol  evidence  ia  admissible  to  show 
that  a  contract,  in  form  a  complete  contract, 
was  not  to  become  binding  until  the  perform- 
ance of  a  conditl<m  precedent  resting  m  parol. 
—Metropolitan  Aluminum  Mfg.  Co.  t.  Lau 
(Snp.)  1059. 

i  441.  Evidence  of  a  parol  agreement,  con- 
temporaneous with  a  written  lease,  nullifying  a 
covenant.  Is  inadmissible. — (Joerllta  t.  Schwartz 
(Sup.)  1119. 

S  8.   Welsht  mnA  snffioiemoy, 

*Plaintiff  was  not  bound  by  the  testimony  of 
defendant's  engineer,  because  plaintiff  called  and 
examined  him  aa  her  witness.— Clancy  t.  New 
York,  N.  H.  &  H-  R.  Co.  (Sup.)  541. 

S  594.  Where  defendants  counterclaimed  for 
damages,  and  their  testimony  in  support  thereof 
was  uncontradicted,  held  error  to  give  Judgment 
for  plaintiffs  for  the  fiUl  amount  claimed.— 
Mann  r.  Warshawiky  (Sup.)  10G2. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  Discovery, 


EXCAVATIONS. 


By  adjoining  landowners,  see  Adjoining  Land- 
owners, 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  Appeal,  f  2. 
Taking  exceptions  at  trial,  see  Trial,  |  o. 
To  pleading,  see  Pleading,  |  4. 

EXCESSIVE  DAMAGES. 

See  Damages,  1 6. 


EXCISE 


Regulation  of  traffic  in  Intoxicatinff  liqaon,  s* 
Intoxicating  Liqaors, 

EXECUTION. 

See  Attachmuit;   Judicial  Sales- 
Liability  of  sheriff  for  failnie  to  mate*  ace  Sh«^ 
iffs  and  Constables,  |  1. 

i  1.   Property  snlijeot  to  exeowttom. 

'Advancements  on  account  of  aDticipst*d 
commissions  to  a  salesman  employed  on  ol:- 
mission  held  earnings,  within  Code  Civ.  Pnw. 

tl891,  relative  to  execution^Holloider  t. 
riedenberg  (Snp.)  467. 

Specific  money  deposited  in  a  bank  is  nc: 
subject  to  levy  under  execntfoo. — SDminerfield  t. 

Goldstein  (City  Ct)  867. 

§  Z.   IssnanM,  fwm,  mmA  iimmlallw  «l 

writ. 

9  09.  Statement  of  right,  undw  Code  Ci* 
Proc.  §§  1375-1377,  of  personal  repreaentatiT>« 
of  a  judgment  crealtor  to  issue  a  second  er^ 
cntion.— Oniterman  v.  Contant  (Snp.)  900. 

I  3.   Uan,  Imwy  ox  extoBt.  amd.  eastady 
of  proporty. 

•Under  Cfode   Civ.   Proc   §   140&.    persnr  ' 

firoperty  of  a  judgment  debtor  is  subject  to  Th* 
ien  of  an  execution  from  the  time  it  is 
and  delivered  to  the  officer.— Starbuck  v.  (iti  - 
(Sur.)  812. 

g  4.    Stay,  qnaaUnc*  Taoatimc  mmiA  zc- 
ll«f  asaiiKst  eaeoatioa. 

Code  Oiv.  Proc.  {  618,  requiring  the  appli<^?'; 
tot  an  Injunction  to  stay  proceed  in  k«  ao<*.-r 
a  money  judgment  to  give  certain  ondenii- 
ings,  held  complied  with  upon  the  issnaorp-  ■  :' 
such  injunction.— New  York  &  New  Jersey  Tt.t- 
phone  Co.  v.  Rosenthal  (Sup.)  612. 

Where  an  injunction  to  sti^  the  payment  * 
money  levied  upon  under  a  Jn^ment,  pend  l: 
suit  to  vacate  the  judfcment,  was  granted  na--r 
Code  Civ.  Proc.  S  004,  and  not  nnder  secri  : 
603,  no  complaint  was  required  to  be  prcot?.' 
or  served  with  the  moviu  papers. — N«w  Y-'i 
&  New  Jersey  Tel^one  Co.  v.  Rosenthal  (3l:  ■ 
612. 

i  5.  Ketnrn. 

S  330,  Where  an  officer,  receiving  an  exK-> 
tion,  resides  in  the  place  where  the  office  of  ti- 
clerk  of  the  court  is  situated,  the  mailing  of  a 
return  to  the  cleik  is  insufficient. — Smith  i. 
Oeraty  (Snp.)  1100. 

I  6.   Sapplemantary  jmrnrilaan. 

*In  supplementary  proceeding  to   compel  t 
judgment  debtor  to  appear  in  A.  county  for  ex- 
amination, the  evidence  held  to  show  that 
was  a  resident  of  that  county  whm  tfa<>  ju 
ment  was  recovered,  and  still  was  a  rcaiiic:: 
thereof.— Lewis  v.  Beach  (Sap.) 

Under  Code  Civ.  Proc.  S  2434.  relating  to  rr^ 
ceedings  for  the  examination  of  a  judrTn--; 
debtor,  a  justice  of  the  Supreme  Conrt  in 
judicial  district  held  to  tiava  aathMity  to  !*.« 

•Paint  aaaotatod.  See  syllabaa. 
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.n  order  reqairinir  a  jadjctneot  debtor  Id  a  jadx- 
□ent  of  that  court  to  appear  for  examination 
■efore  a  referee  in  a  county  in  another  judicial 
listrict,  to  which  county  execution  was  issued, 
^nd  in  which  the  debtor  resided.— Lewis  v. 
2each  (Sup.)  200. 

In  Bupplementarr  proceedinn  for  examination 
•t  a  judgment  debtor  in  a  county  in  a  judicial 
istrict  other  than  that  in  which  the  order  was 
□ade,  where  the  order  required  the  referee  to 
etum  to  the  judse  to  whom  the  cnder  was  re- 
urn  able  all  the  evidence,  but  did  not  name  such 
udKe.  its  failure  to  do  so  held  a  mere  Irregular- 
ty,  which  was  waived  by  the  debtor's  failure  to 
bject  thereto  before  the  referee,  or  in  the  mov- 
DR  papers  on  motion  to  set  aside  the  order. — 
^wis  T.  Beach  (Sup.)  200. 

S  409.  Code  Civ.  Proc.  H  246S,  2469,  held  to 
xtend  the  title  of  a  receiver  appointed  in  snp- 
tlementary  proceedings  back  by  relation  for  the 
■(•nefit  alone  of  the  judgment  creditor  in  wbc^e 
ehalf  the  proceeding  was  instituted,  and  nbt  for 
he  benefit  of  all  creditors  who  may  subseqitent- 
y  have  such  receiTership  extended  for  their 
•e nefit— Hubbard  v.  J.  P,  Lewis  Co.  (Sup.) 
OrjO. 

A  third-party  order  In  supplementary  proceed- 
3KS,  in  violation  of  agreement  between  debtor 
nd  creditor,  vacated.— Swalm  t.  Lyons  (Oity 
it.)  355.  V  * 

An  order,  under  Code  Civ.  Proc.  8  2436,  re- 
airing  a  Judgment  debtor  to  apply  moneys  de- 
osited  in  the  bank  to  satisfy  an  eiecutlon,  is 
roper.— Sommerfield  t.   Goldstein   (City  Ct.) 

:XECUTORS  AND  ADMINISTRATORS. 

'oe  Descent  and  Distribution;  Wills. 

Ixtra  allowance  of  costs  in  action  against,  see 

Costs,  8  2. 

Cep]^  in  action  against  execator,  see  Pleading, 

Vstamentary  tmstees,  see  Tmsts. 
'pRtimony  as  to  transactions  with  decedents,  see 
Witnesses,  J  1, 


qvalUeatios,  and 


1.  Appointment, 
tenure. 

•That  interest  of  executors'  children  may  be 
dverse  to  certain  claimants  under  the  will  keld 
o  groimd  for  withholding  letters  testamentary 
-In  re  Bennett's  Will  (Sur.)  592. 

8.   Colleiitlon  and  manacement  of  es- 
tate. 

Where  testator  devised  all  his  estate  in  tnist 
or  the  purpose  of  continuing  bis  business,  it 
onverted  all  the  real  and  personal  property  not 
Iready  invested  in  the  business  so  as  to  be 
vailable  as  business  capital  at  the  discretion 
f  the  tnistees.  and  a  power  to  sell  the  real  es- 
Bte  was  therefore  necessarily  implied.— In  re 
>'Reilly  (Sor.)  208. 

3.   Allowanee  and  payment  of  claims. 

Amount  of  premiums  paid  by  administratrix 
n  life  policy  of  decedent  Aefd  not  a  claim 
gainst  bis  estate.— In  re  Brown's  Bstate  (Sur.) 
v9i 
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*Taxes  paid  by  adminbteatrix  on  land  of 
decedent  daring  his  lifetime  allowed  against  his 
estate.- In  re  Brown's  Estate  (Snr.)  599. 

•Administratrix  allowed  amount  expended  for 
support  of  decedent  and  bis  familj  on  bis  prom- 
ise to  pay  tbe  same  ont  of  estate.— In  re  Brown's 
Estate  (Snr.)  B99. 

•That  an  administratrix  has  knowledge  of  a 
claim  against  the  decedrat's  estate  does  not  sup- 
ply the  want  of  a  written  statonent  Oiereof.— 
In  re  Brown's  Bstate  (Snr.)  S98. 

•Statement  of  claim  in  account  filed  by  ex- 
ecutrix held  not  an  allowance  of  the  same. — In 
re  Brown's  Estate  (Sur.)  599. 

•Where  a  claim  has  been  presented  to  an  ad- 
ministratrix, an  allowance  is  not  to  be  inferred 
without  some  affirmative  recognition  thereof.— 
In  re  Brown's  Bitate  (But.)  Be9: 

9  4.   XUstrlbntlon  of  ostate. 

•Under  Code  Civ.  Pro&  |  1819,  an  executor 
who  refuses  to  pay  a  legacy  on  proper  demand 
held  liable  to  an  actfon  at  law.— Bwrs  V. 
Strong  (Sup.)  882. 

In  an  action  against  an  executor  for  his  fail- 
nre  to  pay  a  legacy,  evidence  held  to  require 
the  submission  to  tbe  jury  of  the  issues  whether 
the  legacy  was  paid,  ana  whether,  if  not  paid, 
payment  was  demanded  of  and  refused  by  him. 
—Beers  v.  Strong  (Sup.)  382. 

In  an  action  under  Code  Civ.  Proc.  |  1819, 
against  an  executor  failing  to  pay  a  legacy,  it 
must  be  alleged  and  proved  that  he  reniSM  to- 
ay  on  proper  demand.— Beers  r.  Strong  (Snp.^ 


i  S.  Aotlons. 

Under  Code  Civ.  Proc.  i  1835,  costs  cannot 
be  awarded  against  an  admlniatrator  in  an  ac- 
tion for  a  sum  of  money  only  except  on  com- 
pliance with  section  1886. — Ughtfoot  T.  Davis 

(Sup.)  289. 

§  438.  Proper  parties  in  action  by  an  admin- 
istrator with  the  will  annexed  for  an  accounting 
determined.— Sheldon  t.  WlUtehoase  (Sup-)  lOm 

S  6.    Aeeonatlnc  and  settlement. 

Where  testator  died  with  Insufficient  personal 
property  to  pay  his  debts,  bis  widow,  to  whom 
decedent's  New  Jersey  land  had  been  conveyed 
by  the  heirs,  seven  years  after  his  death,  and 
she  having  sold  the  same,  she  was  not  liable 
to  account  for  the  proceeds  to  the  extent  of  tbe 
claim  of  a  New  York  judgment  creditor  of  de- 
cedent—Rivara  V.  Patterson  (Sup.)  250. 

•The  Supreme  Court  will  not  settle  accounts 
of  executors,  unless  from  special  cireumstancea 
complete  justice  cannot  be  done  In  the  Surro- 
gate's Coart-Leask  v.  McCarty  (Sup.)  40B. 

•Where  settlement  of  executors*  accounts  In- 
volve validity  of  notes  ot  a  reaidaary  legatee, 
there  was  good  gronnd  for  tbe  Supreme  Court 
entertaining  an  action  to  settle  such  accounts. 
— Lcask  V.  McCarty  (Sup.)  405. 

Claimant  against  estate  setting  np  adjudica- 
tion establishing  existence  of  claim  held  bound 
by  further  adjudication  that  it  had  been  paid.— 
In  re  Murphy  (Sur.)  220. 

•Point  auotatod.  Sm  gylUbwk 
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E»cntor  of  deceased  testamentary  trustee 
held  not  entitled  to  commissions  on  trust  estate, 
nor  on  income  thereof. — In  re  Ingraham  (Sur.) 
763.  V  / 

'Moneys  found  among  the  effects  of  a  de- 
ceased trustee  are  not  "received"  by  his  exec- 
utor, as  that  term  is  used  in  Code  Civ.  Proc.,  i 
2730,  relating  to  commissions  of  executors  ana 
administrators  on  moneys  received  by  them. — In 
re  Ingraham  (Sur.)  763. 

A  delivery  by  an  executor  to  his  successor  In 
a  trust  is  not  a  "paying  out"  of  moneys,  within 
the  language  of  Code  Civ.  Proc,  §  2730,  relat- 
ing to  commissions  of  executors  ana  administra- 
tors on  moneys  paid  out  by  tbem.— In  ze  Ingra- 
ham (Sur.)  763. 

Execntor  of  deceased  testamentary  trustee, 
subject  to  inconsistent  demands  by  two  suc- 
cessors of  the  original  trustee,  held  entitled  to 
compensation  for  dIb  services  and  expenses  of 
couDsel^In  re  Ingraham  (Sur.)  768. 

S  495.  A  temporary  administrator  is  not 
entitled  to  commissions  on  money  and  securi- 
ties on  which  his  predecessor  had  been  award- 
ed commissioni. — In  n  Haskin'a  Elatate  (Sur.) 
1008. 

EXEMPURY  DAMAGES. 

Sea  Damages,  I  8. 

EXEMPTIONS. 

From  service  of  process,  see  Process  f  1. 
Of  rights  in  public  lands,  see  Pnblic  Lands,  j  2. 

EXPLOSIVES. 

Liability  of  city  for  injuries  from,  see  Municipal 
Corporations,  S  6. 

Liability  of  master  for  negligence  of  subcontrac- 
tor in  use  of,  see  Master  and  Servant,  §  9. 

*Id  an  action  against  a  railroad  for  injuries 
caused  by  the  explosion  of  a  torpedo  found 
along  its  tracks,  plaintiff's  negligence  in  strik- 
ing ue  torpedo  hild  to  bs  the  proximate  cause 
of  the  injury.— Holmes  v.  Delaware  ft  Hudson 
Co.  (Sup.)  421. 

•Under  Railroad  Law  (Laws  1890,  p.  1101, 
c.  S65)  9  G3,  prohibiting  other  thsn  railroad 
employes  from  walking  on  tracks,  defendant 
railroad  held  not  liable  for  injury  sustained  by 
plaintiff  while  t^ing  to  open  a  torpedo  found 
on  its  tracks. — Holmes  v.  Delaware  ft  Hudson 
Co.  (Sup.)  421. 

EXPRESS  COMPANIES. 

See  Carriers,  i  2. 

EXTENSION. 

Of  time  to  file  record  on  appeal,  see  Appeal,  |  8. 


EXTORTION. 

'Indictment  for  an  attempt  to  conimlt  tbe 
crime  of  extortion  held  soflicient. — ^People  v. 
Vidaver  (Gen.  Seas.)  606. 

EXTRADITION. 

i  1.  Imterstate. 

The  Constitution  and  federal  and  state  sts:- 
utes  regulating  extradition  apply  only  to  per- 
sons cliarged  with  felony  or  other  crime. — P^<-,> 
V.  Warden  of  Ci^  Prison  of  Brookirn  tSu;. 
492. 

•A  fugitive  from  justice  is  "chained*'  with  i 
crime,  within  the  extradition  law.  only  wb-3 
he  is  charged  lawfully  by  a  person  who  hi? 
knowled^  of  its  commission,  or  is  possosv- 
of  BufiScient  information,  which  be  states  us 
der  oath.— People  Warden  of  City  Prison  vi 
Brooklyn  (Sup.)  492. 

•Under  Code  Or.  Proc  |  827,  an  alleged  fat 

«ve  from  justice  cannot  be  arrested  la  NV- 
York,  unless  legally  charged  with  a  criai-'- 
People  v.  Warden  of  City  Prison  of  Brook^T^ 
(Sup.)  492. 

*Wbere  a  Pennsylvania  affi^vit  charging  r- 
lator  with  a  felony  was  fatally  defective,  a 
rant  for  relfltor'e  arrest  In  New  Tork  could  n 
be  sustained  by  a  New  York  afiidaTit  on  it 
formation  and  ttelief,  based  on  the  PennsylvBsi- 
Rffidavit.— People  v.  Warden  of  City  Pnaoo  .: 
Brooklyn  (Sup.)  492. 

*An  affidavit,  made  in  another  state,  chsrr'-: 
relator  on  Information  and  belief  with  a  U 
ony.  held  Insnfflcient  to  sustain  a  vrarrant  f  - 
relator's  arrest  in  New  Tork  in  extraditimi  rr- 
ceedinga.— Peo^e  v.  Warden  of  City  Pris--: 
of  Brooklyn  (Sup.)  492. 

FACTORS. 

See  Broken ;  Principal  and  Agent 

FALSE  IMPRISONMENT.  I 

Liability  of  master  for  act  of  wrvant,  see  Ma«:'f 

and  Servant,  6  9. 
Stipulations  against  action  for,  right  of  oo.r: 

to  require  as  condition  to  vacatum  of  orj^r 

of  arrest,  see  Arrest,  S  1. 

I  1.   CItU  UabiUtr. 

*A  magistrate  held  liable  fw  false  impriso 
ment.— Maker  v.  Potter  (Snp.)  102l 

In  an  action  against  defendant  magistr::' 
for  false  imprisonment,  allegations  of  ansv-f 
held  to  add  nothing  to  the  scope  of  pmof  :i 
can  offer  under  his  general  deral. — Maba*  ^ 

Potter  (Sop.)  102. 


FALSE  SWEARING. 


See  Perjury. 


•PsiBt  aBmotated.  Bee  ■yllataa. 
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FEES. 

In  fiorfJcttlor  actiona  or  proeeedimg9. 
Foreclosure,  see  Mortgages,  }  6. 
Probate  proceedings,  see  Wills,  {  2. 

Of  pariicular  cloMaet  of  offlcert  or  other  person$. 
Attomer,  see  Attorney  and  Ollent,  {  4. 
CommiBsioDers  Id  inquisition  pzocecdingat  see 
Insane  Persons,  %  1. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  §  6. 

FILING. 

Notice  of  mechanics*  lien,  see  Mechanic^  Liens, 
i  1- 

Pleading,  see  Pleading,  S  6. 
Record  on  aweol  or  writ  of  error,  see  Appeal, 
1  8. 

FINDINGS. 

Conforml^  of  jadgment,  see  Judgment,  {  2. 
iteview  on  appral  or  writ  d  error,  tee  Appeal, 
f  B. 

FIRE  INSURANCE. 

See  Inannnoe^  i  7. 

FIXTURES. 

Options  to  parchase,  see  Sales,  S  1. 
Iteqoirements  of  statute  of  frauds  as  to  option 
to  purchase  see  Frauds,  Statute  of,  {  1. 

FOOD. 

Police  regnlations  by  municipality  as  to  sale  of, 
see  Municipal  Corporations,  |  4. 

FORECLOSURE. 

Of  lien,  see  Mechanics'  Liena,  }  4;  Railroads, 
ol  mortgage,  'see  Mor^ages,  {  0 ;  Railroads,  |  4. 

FOREIGN  CORPORATIONS. 

See  Corporations.  1  7. 

FOREIGN  COURTS. 

See  Gonrts,  1  8. 

FOREIGN  JUDGMENTS. 

See  Judgment,  |  & 

FOREIGN  WILLS. 

Probate  or  record,  see  Wills,  1  2. 


FORFEITURES. 


Of  franchise,  see  Corporations,  f  0. 
Of  Insurance,  see  Insurance,  H  lOL 


FORGERY. 

Payment  by  bank  of  forged  or  altered  paper,  see 
Banks  and  Banking,  {  1. 

FORMER  ADJUDICATION. 

See  Judgment,  |  6. 

FORMER  JEOPARDY. 

Appealability  of  order  deuyiu  motion  to  inter- 
pose plea  etf  see  Criminal  Taw,  |  6. 
Bar  to  proseeutimi,  see  Oilmlnal  Law,  i  3. 

FORMS  OF  ACTION. 

Bee  Trespaai;  1 1;  Trover  and  Convenion. 

FRANCHISES. 

Forfeiture,  tee  Corporations.  }  6. 
Orant  by  municipality,  see  Municipal  Corpora- 
tions, 8  3. 

Of  telephone  company,  see  Telegraphs  and  Tele- 
phones, t  2. 
Taxation  ot^  see  Taxation,  1  1. 

FRAUD. 

In  insurance,  see  Inaurance,  g  4. 
In  procuring  making  of  wUl,  see  Wills,  {  1. 
Of  corporate  officers,  see  Corporations,  1 8. 
Reply  in  acticm  for,  see  Pleading,  |  S. 

i  1.   Deaeptlon  eovstltiitliic  frand,  and 
llwbiUtr  therefor. 

*Xo  maintain  a  common-law  action  for  deceit 
the  representation  relied  on  mnat  have  been 
made  by  defendant  when  he  knew  that  it  was 
false,  or  have  been  nuide  recklessly  not  knowing 
whether  it  was  true  or  false.— Bell  t.  James 
(Sup.)  760. 

I  X.  AetlOM. 

*The  presumption  of  honesty  prevails  unless 
overcome  by  irresistible  evidence  of  double  deal- 
ing.—Snow  T.  Wathen  <Sup.)  41. 

No  fraudulent  design  in  rendering  statements 
as  to  expenditures  for  the  keep  of  horses  held 
to  be  imputed  to  one  who  took  tnem  to  train  for 
racing  purposes  because  of  certain  fact.— Snow 
T.  Wathen  (Sup.)  41. 

A  reply  alleging  fraud  in  the  execution  of 
a  Bubaequent  assignment  of  a  claim  on  which 
plaintiflF  aued,  which  did  not  allege  that  defend- 
ant intended  any  fraud,  or  that  plaintiff  was 
induced  by  any  fraud  to  execute  the  assignment^ 
held  fatally  deftetive.— Cox  t.  S^llman  (SupJ 
328. 
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A  complaint  held  to  allege  only  one  cause  of 
action,  which  was  for  damages  for  fraud  Id 
inducing  plaintiff  to  buy  stock. — Gaylord  v. 
Brown  (Sup.)  745. 

*Id  an  action  for  fraud  in  iaduclog  plaintiff 
to  subHcrlbe  for  Btotk,  certain  facta  Aeld  not  a 
defense.— Gaylord  v.  Brown  (Sup.)  74S. 

*Iq  an  action  for  dsjnages  for  fraud  in  in- 
ducing plaintiff  to  buy  stock,  certain  facts  held 
not  a  defense  to  an  action  for  fraud,  even  if 
ther  could  be  set  up  under  Code  Civ.  Proc.  fl 
B06,  permitting  allegations  of  a  partial  defense. 
— Oaylord  v.  Brown  (Sup.)  748. 

*Frand  is  never  to  be  presumed,  bot  must  bo 
pioved.— Bell  t.  Junes  (Sup.)  750. 

FRAUDS,  STATUTE  OF. 

I  I.   Sales  of  coods. 

S  84.  An  option  to  purchase  fixtures  is  not  a 
contract  for  the  sale  of  goods,  and  not  within 
the  statute  of  fraudir-Nagel  t.  Cohen  (Snp.) 
1066. 

i  8.   Beqnisites  mad  «aA«l«m«r  mt  wrlU 

inc. 

{  108.  A  written  guaranty  is  void  under  the 
statute  of  frauds  where  it  neither  expressly  nor 
impliedly  discloses  the  consideration  therefor.— 
Stone  T.  StoIU  (Sap.)  104S. 

FRAUDULENT  CONVEYANCES. 

By  baaknipt,  see  Bankmptey,  1 1. 

%  1.    Transfeva  and  transactiaas  Invalid. 

Though  a  deposit  by  one  of  his  own  money  in 
his  own  name  as  trustee,  followed  by  his  death, 
establishes  a  trust,  held,  that  it  amounts  to  a 
gift  at  his  death,  not  placing  the  money  beyond 
the  readi  of  his  creditors.— Beakes*  Dairy  Co.  T. 
Bems  (Sap.)  529. 

{  2.    Criminal  respoaslliilitj. 

An  indictment  held  to  charge  but  a  single 
crime  in  violation  of  Pen.  Code,  |  587,  punish- 
ing a  debtor  for  fraudulently  removing  his 
property  with  intent  to  defraud  a  creditor.— 
People  T.  Schlessel  (Sop.)  45. 

On  a  trial  of  a  debtor  for  removing  property 
with  intent  to  defraud  a  creditor,  the  petition 
and  order  setting  aside  a  sale  of  the  i-eceiver 
in  bankruptcv  of  accused  held  properly  re- 
ceived in  evidence.- People  T.  Sdaesael  (Sap.) 
43. 

To  show  a  violation  of  Pen.  Code,  §  587,  It 
is  not  essential  to  show  that  there  was  any 
creditor  who  could  have  levied  on  the  property 
by  virtue  of  a  warrant  of  attachment  or  an 
execution  issued  on  the  jadgment,  at  the  time 
accused  disposed  of  his  property.— People  v. 
Schlessel  (Sup.)  45. 

Evidence  held  to  justify  a  conviction  for  a 
violation  of  Pen.  Code.  §  587,  punishing  a  per- 
son who,  with  intent  to  defraud  a  creditor,  re- 
moves any  of  bis  property,  etc— People  t. 
Schlessel  (SupO  45. 
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On  the  trial  of  a  debtor  for  removing  tiJ 
conveying  a  check  with  intent  to  defraud  crri- 
iton,  as  part  of  a  general  sdieme  fw  that  por- 
pose,  held,  that  it  was  proper  and  neoessary  t> 
prove  accused's  genenl  pupoae^FefVl* 
Schlessel  (Sap.)  45. 


FREIGHT. 

See  Carriers,  %  2. 

FRIVOLOUS  APPEAL 

From  monicipal  court,  see  Coorti,  {  % 

FUGITIVES. 

Extradition  of,  see  Extradition,  |  1. 

GAMING. 

8  1.    Orlmlmal  reapimslUlltr.   

Under  Pen.  Code,  {  351.  and  Laws  190^  e. 
506.  it  is  not  illegal  for  one  to  bet  oo  a  gr^ 
game  to  be  played  with  another  and  leeord  sxj 
bet  on  a  card.— People  t.  Sheriff  of  Sasu3 
County  (Snp.)  154. 

GARNISHMENT. 

See  Attachment;  Bzecntioa. 

GAS. 

City  gas  Inspector,  see  Mmdcipal  CoiporitiKA 
S  2 

Restraining  acti  of  n>  companr,  m  InjaBc- 
tion,  I  % 

GIFTS. 

Charitable  gifts,  see  Charitica. 
Transfer  taxes,  see  Taxation,  |  X 


GOOD  FAITH. 


Of  party  asking  equitable  relief. 
Performance,  |  2.  .  •  v 

Of  purchaser,  see  Bills  and  ^ote■,  |  3;  Venltr 
and  Pnrcbaser,  {  S. 

GOOD  WILL 

Restraining  disclosure  of  list  «£  cnstoBm  ^J" 
employd,  see  Injunction,  S  1* 

GRADE. 

Of  stieeta,  see  Municipal  CorporatioM,  i  & 

GRAND  JURY. 

Bee  Indictment  and  InfeiMatioo. 
Inqieetion  of  mlnates      bj  aecnnd. 
inal  Law,  fi  6. 
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GRANTS. 

Of  pnbUe  landi,  see  Public  Lands,  1 1. 

GREATER  NEW  YORK  CHARTER. 

See  Schools  and  School  DtstilctB,  |  2. 

GUARANTY. 

See  Principal  and  Surety. 

Conformity  of  Judgment  to  pleading  and  proofs 
in  action  on  contract  of,  see  Judgment,  §  2. 

Of  mortgage  debt,  see  Mortgages,  |  5. 

Hequlrement  of  statute  of  Crands,  see  Frauds, 
dtatnte  oi  %  2. 

GUARDIAN  AD  LITEM. 

For  Infant,  see  Infants,  f  1. 

GUARDIAN  AND  WARD. 

Gnardian  ad  litem  for  Infant,  see  Infants,  I  1. 
Guardieoship  of  insane  persons,  see  Insane  Per- 
sons, I  2. 

f  1.   Appointment,  anallfloatlonit 
tnrare  of  nudlui. 

Paternal  aunts  of  infants  adhering  to  Catholic 
faith  appointed  guardians  in  place  of  the  step- 
father on  the  death  of  their  mother,  he  being  a 
Protestant— In  re  McConnon  (Snr.)  SBO. 

HACKMEN. 

Restraining  interference  with  carriage  service, 
see  Injunction,  8  4- 

Sub-lease  of  carriage  service  at  hotel,  see  Land- 
lord and  Tenant,  S  2. 

Termination  of  lease  of  riKht  to  carriage  aerr- 
iee,  see  Landlord  and  Tienant,  |  2. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal,  |  S. 

HAWKERS  AND  PEDDLERS. 

*One  having  a  peddler's  license  issued  under 
Laws  1896.  p.  316.  c.  371,  heU  not  entitled  to 
maiDtain  a  stand  in  a  public  highwar  for  any 
cousiderable  length  of  time. — Eggleston  v.  Schel- 
bel  (Sup.)  114. 

One  having  a  oeddler's  license  under  Laws 
ISOC,  p.  315,  c  871,  held  gmltjr  of  violating  a 
city  ordinance.— Bggleston  v.  Scheibel  (Sup.) 

HEALTH. 

Police  regulations  by  mnnlcipality,  see  Mu- 
nicipal Corporations,  |  4. 


i  1.   Boards  of  liealtk  and  sultary  of- 
floers. 

A  resolution  of  a  local  board  of  health  held 
insufficient  to  anthorlxe  a  health  officer  to 
abate  nuisances  on  private  property,  the  owners 
of  which  had  not  been  notiaed  to  abate  the 
same,  under  Public  Health  Law  (Laws  1893,  pp. 
1502.  1507,  a  601)  H  21.  27.  so  that  the  town 
was  not  liable  fbr  the  expense  of  abating  sach 
nuisances.— Pec^e  v.  Painter  (Sup.)  4i3> 

A  resolution  of  a  local  health  board  authoriz- 
ing the  health  officer  to  abate  nuisances  held  not 
a  determination  that  there  were  nuisances  to 
be  abated.— People  v.  Painter  (Sup.)  478. 

(  2.  Recnlations  and  offenses. 

An  information  charging  violation  of  Youkera' 
Sanitary  Code,  art.  15.  S  144,  held  defective 
because  not  sufficiently  definite  and  precise. — 
People  r.  Potter  (Sup.)  208. 

*An  Information  charging  violation  of  Tonkers 
Sanitary  Code,  art.  15,  §  144,  held  insufficient  to 
charge  a  crime,  it  merely  charging  the  act  to 
have  been  "unlawfully"  done;  Pen.  Code.  §  3!>7, 
Bubd.  1,  and  Yonkers  City  Charter,  tit.  6.  §  10. 
making  the  "willful"  violation  of  a  lawfnl  order 
or  regulation  of  a  local  heallb  board  and  of  an 
ordinance,  respectively,  a  misdemeanor.— People 
T.  Potter  (Sup.)  288. 

HEARING. 

'In  probate  proceedings,  see  Wills,  {  2. 
Of  motion  to  set  aside  indictment,  see  Indict* 
ment  and  Information,  |  5. 

HEARSAY  EVIDENCE. 

In  dvll  actions,  see  Evidence,  |  Sl 

HEIRS. 

See  Descent  and  IMstribution. 

HIGHWAYS. 

See  Municipal  Oiporatlons,  H  K,  6;  Navigable 

Waters,  9  1. 

Accidents  at  railroad  crossings,  see  Railroads, 
S  5. 

Railroad  crossing  highway,  see  Railroads,  t  3. 

}  1.   EstabUskment,  altraatlfHa*  and  dls* 
eoatiunanoe. 

The  fee  or  perpetual  use  of  land  for  public 
highways  may  be  acquired  by  eminent  domain, 
dedicatuni,  or  by  prescription  or  usage. — ^People 
T.  Mosier  (Sup.)  807. 

Under  Code  Civ.  Proc.  I  730,  the  court  In  a 
proceeding  to  lay  out  a  highway  may  allow  an 
undertaking  in  conformity  with  the  highway  law 
(Laws  1890,  p.  1177,  c.  5(i8,  as  smended  by 
Laws  1906,  p.  114.  c  67)  to  be  substituted 
for  a  defective  one.— In,  re  Fenn  (Sup.)  431. 

Under  Highway  Law' (Laws  1890,  p.  1194,  c. 
568)  I  89.  the  decision  of  the  County  Court, 
confirming  the  decision  of  the  comaussloners 
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that  a  proposed  highway  Is  a  public  necessity, 
and  awarding  compeasatioiit  held  floaL — In  le 
renn  (Sup.)  431. 

HOMESTEAD. 

Special  or  local  laws,  see  Statntes,  {  1. 

HOMICIDE. 

Capacity  of  corporafioa  to  commit  manslaughter, 
see  Corporations^  t  4. 

I  1.  TrUL 

*0n  a  trial  for  assaolt  in  the  first  desree,  the 
refnsal  to  charge  on  assault  in  the  third  decree 
held  proper  under  the  eyidmce. — People  t.  Ran- 
dazso  (Sup.)  104. 

HUSBAND  AND  WIFE. 

See  Divorce;   Dower;  Marriage 
Domicile  of,  see  Domicile. 

I  1.   Disabilities  mmA  privUecaa  of  oor- 
ertnre. 

{  8S.  A  wife  held  authorized  to  contract  for 
necessaries  on  her  own  responsibility  by  the  do- 
mestic relations  law  (liawa  1890,  p.  2VS,  c  272^. 
— Flnrschelm  t.  Rosenthal  (Sup.)  1118. 

6  2.  Abandonment. 

•To  justify  an  order  under  Greater  New  York 
Charter  (Laws  1901,  p.  279.  c.  13)  S  686,  re- 
quiring a  husband  to  pay  for  the  support  of  his 
wife,  it  must  appear  that  the  wife  was  liable 
to  become  a  public  charge.— People  t.  Prince 
(Sup.)  688. 

i  319.  To  recover  against  a  surety  on  a  stat- 
utory undertaking  exacted  from  a  imsband  to 
pay  a  weekly  sum  for  the  support  of  his  wife,  it 
must  be  proved  that  the  wife  had  become  a 
charge  upon  the  public  treasury. — Hebberd  T. 
Lee  (Sup.)  1059. 

IMPEACHMENT. 

Of  witness,  see  Witnesses.  8  2. 

IMPLIED  CONTRACTS. 

See  Money  Lent ;  Money  Paid ;  Work  and  La- 
bor. 

IMPRISONMENT. 

See  Arrest ;  False  Impribonment. 

IMPROVEMENTS. 

Liens,  see  Mechanics^  Liens. 
On  premises  demised,  see  Landlord  and  Tenant, 
{  3. 

Public  Improvements,  see  Municipal  Corpora- 
tions, i  8. 


INCOME. 

Bequest  of,  see  Wills,  {  a 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INDEMNITY. 

See  Principal  and  Surety. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  {  9. 

INDIANS. 

*The  Indians  bare  not  been  regarded  b;  'i' 
United  States  as  independent  nations,  vi 
treaties  have  no  greater  solemnity  tbaa  u  k' 
of  CoDgress.— Seneca  Nation  of  Indians  v.  i:- 
pleby  (Sup.)  177. 

'Indians  having  a  possessoiy  riitfit  to  Iisc.^ 
held  not  entitled  to  establish  estate  title  sniof 
another  by  adverse  possenlon. — Seneca  Nstii? 
of  Indians  v.  Appleby  (Sup.)  ITT. 

A  treaty  between  the  Uuted  States  toi  i. 
Indian  tribe  construed,  and  held  to  limptv 
snre  the  Indians  that  their  lands  wonid  cot  W 
confiscated  by  the  United  States.— SeMa 
tion  of  Indians  v.  Appleby  (Sopl)  In. 

*Tfae  inter^t  of  Indians  in  reservsdoo  lio*'- 
held  merely  one  of  occupancy.— Souea  ^to-t 
of  Indians  v.  Appleby  (Snp.)  177. 

Treaty  between  Mtusacbusetts  and  New  T^^rk 
construed,  and,  held,  that  under  it  Uassarb;- 
setts  owoed  the  ultimate  fee  title  to  Itods  c- 
Bcribed  and  the  inddental  right  vi  pre-eonK-cs; 
— Seneca  Nation  of  Indiana  v.  Appleltr  {^cf> 
177. 

A  treaty  between  Seneca  Indians  and  s  diiz- 
ant  under  a  conveyance  from  Mssssdnse^ 
couatrued.  and  held  to  show  a  recognition  br  'l* 
Indians  of  the  claimant's  title.— Seneca  >'a:.x 
of  Indians  v.  Appleby  (Sop.)  177. 

The  Seneca  Nation  of  Indians  baving  s  pew* 
sory  right  to  land  held  not  entitled  to  mtiDtsj 
an  action  under  Code  Civ.  Proc.  1  1638.  to  r*-- 
pel  the  determination  of  the  claim  at  ooe  dtai- 
ing  to  own  the  premises  subject  to  m(b  po^*- 
sory  right.~Seneca  Nation  of  Indians  v.  Ap?!-^ 
by  (Sup.)  177. 

*The  Indians  are  the  wards  of  the  nsttnc  sd^ 
of  tbe  state,  and  no  one  can  despoil  ties 
their  lands,  and  any  sale  by  them  moft  be  s"- 

? roved  by  the  government.— Seneca  Naliw  « 
ndiana  t.  Aptdeby  (Sup.)  177. 

INDICTMENT  AND  INFORMATION. 

Service  of  copy  of  indictment  tm  aceawt 
Criminal  Law,  |  CL 
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For  parUditar  offauet. 

See  Extortion ;  Frandnlent  ConTeyajiees,  i  2 ; 

Perjury,  8  2. 
Against  election  laws,  see  Elections,  j{  6. 
A|;ainst  health  laws,  see  Health,  |  2. 

S  1.    Necessitr   of   Indictment   or  pre- 
sentment. 

CouTiction  of  a  pawnbroker  of  petty  larceny 
find  of  Tiolatinff  Greater  New  York  Charter, 
Uwa  1901,  p.  137,  c.  466,  317,  Aeld  not  to 
Involve  a  property  rlxht.  so  as  to  authorize 
tHwecution  of  nitui  offenses  by  Indictment  on 
that  groand.— Pe(9le  t.  Bosenberg  (Gen.  Sesa.) 
316. 

Certain  petty  larceny  charges  against  a  pawn- 
broker held  not  to  present  any  difficult  qnes- 
tion  of  law  snfflcieiit  to  authorize  their  proaecu- 
Tion  by  indictment. — People  v.  Rosenberg  (Gen. 
Sess.)  316. 

Id  the  prosecution  of  a  pawnbroker  for  violat- 
ing Greater  New  York  Charter,  Laws  1901,  p. 
137,  c.  466.  S  317,  the  fact  that  the  prosecution 
involved  a  question  whether  such  section  applied 
rn  the  bailee  of  a  pawn  ticket  did  not  make  the 
iiCTonse  a  proper  subject  of  an  indictment,  as  in- 
volving a  difficult  legal  question. — People  v. 
iioseuberg  (Gen.  Sess.)  316. 

la  order  to  obtain  the  prosecution  by  iudict- 
iiient  of  a  misdemeanor  committed  lu  Greater 
New  York,  under  Greater  New  York  Cbarter, 

I^ws  1901,  p.  602,  c.  466,  i  1409,  accused  must 
■  stablish  that  the  case  presents  intricate  ques- 
tions of  fact  or  difficult  questions  of  law;  that  a 
property  right  is  involved;  that  the  decision  is 
of  general  Interest:  or  that  he  cannot  have  a 
fair  trial  at  Special  Sessions.— People  v.  Rosen- 
l.erg  (Gen.  Sess.)  316. 

On  an  application  under  Greater  New  York 
rharter.  Laws  1901,  p.  602,  c.  466,  §  1409.  that 
c  ertain  misdemeanors,  committed  In  the  city  by 
nociised.  be  prosecuted  by  indictment,  the  burden 
is  on  accused  to  show  that  such  request  is  rea- 
^!(>cable.— People  v.  Rosenberg  (Gen.  Sess.)  316. 

Certificate  under  Greater  New  York  Charter, 
l^ws  1901,  p.  602,  c  460,  §  1409.  subd.  2.  that 
it  is  reasonable  that  a  charge  against  a  police 
officer  shall  be  prosecuted  by  indictment,  held 
]  I  mper.— People  t.  WilHi  (Gen.  Sess.)  368- 

i   S.    Findlns  and  flllnc  of  InUotment 
or  presentment. 

*The  presumption  is  that  an  indictment  was 
properly  found  and  on  legal  and  sufficient  evi* 
<ience.— People  v.  Gassett  (Sap.)  555. 

I    3.  Roqnlaitos  owl  ■nflelenoy  of  aeen- 
■ation. 

*Ad  Indictment  must  name  the  crime,  and 
tlipn  state  the  acts  constituting  it.— People  v. 
Schlessel  (Sup.)  45. 

*The  phrase  "act  constituting  the  crime,"  as 
iiRed  in  Code  Cr.  Proc.  i  275,  relating  to  requi- 
sites of  indictments  construed. — People  v.  Foster 
(Gen.  Sess.)  706. 

f  4.    Joinder  of  pnrtlest   offenses,  and 
eovnts,  dnglieltr,  and  election. 

*The  bare  fact  that  an  indictment  in  one 
count  describes  more  titan  one  crime  does  not 


make  It  defective,  provided  tbat  the  accused  is 

charged  with  the  commission  of  only  one  crime. 
—People  V.  Schlessel  (Sup.)  45. 

•Where  a  crime  may  be  committed  by  the  do- 
ing of  several  acts  in  the  alternative,  they  may 
all  be  included  In  one  count,  and  a  conviction 
had  on  proof  of  the  commission  of  any  one, 
without  proof  of  the  commission  of  the  others. 
—People  V.  Schlessel  (Sup.)  46. 

*It  ia  only  where  the  identical  acts  complain- 
ed of  may  constitute  either  of  different  crimes 
that  such  crimes  may  be  charged  in  separate 
counts  in  the  same  inuetment — People  t.  Foster 
(Gen.  SesaO  70& 

8  5.  Motion  to  4naah  «r  diamlsst  mnA 
dMttnner. 

Moving  nipers  to  set  aside  Indictment,  under 
Code  Gr.  Proe.  i  818,  held  not  to  Show  an  an* 
authorized  person  was  present  during  the  con- 
sideration of  the  cbazge.— People  v.  Olaser  (Sup.) 

323. 

That  one  unauthorized  was  I>efore  the  grand 
jury  when  defendant  gave  false  testimony  held 
not  ground,  under  Code  Cr.  Proc.  8  313,  for 
setting  aside  an  indictment  for  perjury  for  such 
testimony.— People  v.  Glaser  (Sup.)  £Bi3. 

That  tbe  oath  under  which  was  given  testi- 
mony on  which  an  indictment  for  perjury  was 
based  was  not  In  the  prescribed  form  Aeld  not 
ground  for  setting  aside  the  indictment,  but 
matter  of  defense.— People  v.  Wela  (Sup.)  826. 

Averment  of  moving  papers  for  inspection  of 
grand  jury  minutes  for  motion  to  set  aside 
indictment  held  insufficient  to  show  an  unau- 
thorized person  was  with  the  gradd  jury  while 
the  charge  was  under  consideration.— People  v. 
Welz  (Sup.)  326. 

To  give  accused  a  right  to  move  to  dismiss 
the  indictment  for  the  insufficiency  of  the  evi- 
dence, be  must  show  that  the  legal  evidence 
was  insufficient,  or  that  illegal  evidence  was  the 
sole  basis  for  tbe  indictment.— People  t.  Gas- 
sett  (Sup.)  55S. 

A  motion  to  set  aside  an  indictment  as  found- 
ed on  illegal,  incompetent,  and  insufficient  evi- 
dence is  not  within  Code  Cr.  Proc.  |  313. — 
People  V.  Phtfer  (Gen.  Sesa.)  285. 

Code  Cr.  Proc.  8  315,  requiring  a  motion  to 
set  aside  an  indictment  to  be  made  at  tbe  time 
of  arraignment,  does  not  apply  where  the  mo- 
tion is  made  on  groands  other  than  those  men- 
tioned in  section  SIS.— People  v.  Phlfer  (Gen. 
Sess.)  285. 

Under  Code  Cr.  Proc  8  823,  subd.  1,  certain 
grounds  of  demurrer  to  indictment  held  with- 
out merit. — People  v.  Foster  (Gen.  Sess.)  70<i. 

Under  Code  Cr.  Proc.,  88  276,  684,  the  omis- 
sion of  the  district  attorney's  name  from  an 
indictment  properly  prosecuted  by  the  Attorney 
General,  if  a  defect,  held  not  of  such  a  char- 
acter as  to  justify  the  allowance  of  a  demurrer. 
—People  V.  Foster  (Gen,  Sess.)  706. 

8  6.   Issues,  proof,  and  variance. 

*The  jury  on  a  trial  on  an  indictment  charg- 
ing assault  in  the  first  degree  may  convict  of 
assault  in  the  second  degree.— People  v.  Ran* 
dazzo  (Snp.)  104. 
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INDORSEMENT. 


Of  bill  of  exchange  or  promissory  note,  see  BUls 
and  Motes,  f  8. 

INFANTS. 

See  Adoption;   Quardian  and  Ward;  Parent 
and  ChUd. 

I  1.  Aetioms. 

i  78.  Under  Code  Olr.  Proc  1 471,  an  infant 
defendant  held  not  punishable  for  contempt  of 
an  order,  where  there  was  no  guardian  ad  litem. 
—Gross  V.  Gross  (Sup.)  790. 

6  114.  In  an  action  in  this  etate  by  an  infant 
on  a  jud^ent  recovered  by  him  in  another 
state,  the  guardian  ad  litem  of  the  infant  in  the 
original  acti<»i  held  not  a  necessary  party.— 
Finn  v.  Post  (Sup.)  lOM. 

INFERIOR  COURTS. 

See  Gonrts,  |  2. 

INFORMATION. 

Criminal  accusation,  we  Indictment  and  Infor- 
mation, 


INFRINGEMENT. 


Of  trade-mark, 
Names,  |  1. 


see  Trade-Marks  and  Tiade- 


INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation,  6  2. 

INJUNCTION. 

Uen  of  attorney  on  injunction  bond,  see  At- 
torney and  Client,  |  4. 
Bight  to  discoTery,  see  Dlscoveiy,  |  1. 

Belief  agairut  particular  oot*  or  procceitnst. 
Ctrilecticm  of  municipal  tax,  see  Mnnicipal  Goi^ 

poratlons,  fi  7. 
Infringement  of  trade-mark,  see  Trade-Marks 

and  Trade-Names,  {  1. 
Stay  of  execution,  see  Execution,  i  4. 

I  1.   Subjects  of  proteotlon  and  relief. 

*In  view  of  a  covenant  not  to  build  within 
seven  feet  of  plaintiff's  line,  evidence  held  to 
warrant  an  injunction  atcainat  an  encroachment 
and  requirinn  the  removal  of  a  buildiafc  con- 
structed within  three  feet  of  the  line.~Taylor 
T.  McAdam  (Sup.)  60. 

Code  ClT.  Proc  H  008.  604,  held  not  to  au- 
tfaoriie  an  injunction  in  an  action  by  a  stock- 


bolder  of  a  corporation,  restralninc  a  d^f^ad- 
ant  from  acting  as  a  director  of  the  corp->ra- 
tioo,  and  restraining  the  majority  of  the  buurij 
from  permitting  bim  to  so  act.  and  from  ni-At- 
ing  another  party  to  act  as  such  director.— 
Moir  V.  Provident  Savings  Life  Aamr.  Soc.  at 
New  York  (Snp.)  57. 

An  injunction  to  stay  the  further  proaecoti  -n 
of  an  action  in  another  jurisdictioo  ahoold  d 
be  granted,  unless  extraordinary  circiiin8tan---> 
shown  imperiling  the  rights  of  a  liti^uit  fak- 
ing such  relief—Johnson  v.  Victoria  Cb.ef 
Copiier  Mining  &  Smelting  Co.  (Sup.)  340. 

A  plaintiff  held,  tm  the  pleadings  and  vhowias. 
not  entitled  to  an  injunction  to  restrain  'Lt 
further  prosecution  of  an  action  in  anoifaer  y  • 
risdiction.— Johnson  t.  Victoria  Chief  Copi-^r 
Mining  ft  SmelHng  Co.  (Sup.)  346. 

f  56.    Equity  will  restrain  the  disclosor- 
secrets  comtnunicated  in  the  coarse  of  a  c>>\- 
fidential  employment.— Witkop  &  Holmes 
T.  Boyce  (Sup.)  874. 

8  56.  Equity  will  restrain  an  employ^  f  n  x 
making  use,  after  termination  of  his  cmy..  - 
ment,  of  fais  former  employer's  list  of  <.*u«t  •  i  ■ 
era,  independent  of  any  contract;  and  wb-r 
there  is  an  agreement  not  to  do  so  that  : 
furnishes  an  added  ground  for  equitable  ii- 
terfereQce.--Witkop  ft  Holmes  Ck>.  t.  Bo.v.-> 
(Sop.)  874. 

%  66.  Under  a  contract  of  employnaent.  ■. 
tomers  procured  hel4.  to  be  custoniers  of  t.  - 
employer,  not  of  the  employ^  so  as  to  fot::.- 
the  employer  to  an  injunction  restraialng  ini'  .-- 
ference  therewith,  or  disclosure  of  lists  th-r- 
of  by  an  employ^  after  termination  of  hi>  - 
ployment  — Witkop  ft  Holmes  Co.  IIo>  - 
(Sup.)  874. 

S  2.  '  Actions  for  injnnotlons. 

A  city  held  not  entiUed  to  a  preliminary  t=- 
jnnction  to  restrain  a  gas  company  from  tura- 
iQg  off  the  supply  of  gas  to  l£  unless  it  pa>i 
the  admittedly  just  rates  for  the  gas  recei\^'. 
without  prejudice  to  the  right  to  establish  ar.-. 
other  sum  as  the  reasonable  value  of  such  ca^ 
—City  of  Buffalo  t.  BulbUo  Gas  Co.  iSnp.* 
468. 

S  3.  PreHmtaary  aoA  iBtarloratorj  i»- 
JnactionB. 

•Ordinarily  a  temporary  injunction  is  (-tr 
muted  on  security  to  the  party  enjoine,]-— 
People  v.  New  York  Carbonic  Acid  Qas  t-  .x 
(Sup.)  881. 

In  an  action  by  the  pe4n>l«  to  restrain  tb* 
violation  of  Laws  1908,  p.  1221.  c  429.  t^zi- 
lating  natural  mineral  sprite  of  the  state. 
injunction  pending  the  action  h«l4  not  a  pr-ii-r 
exercise  of  discretion. — People  v.  New  Yvrk 
Carbonic  Add  Gaa  Co.  (Sup.)  381. 


1  4. 


lajMsetiom  «sA  otkor 


g— lansmt 
relief. 

*A  defendant  who  encroached  on  an  eflw>- 
ment  by  erecting  a  building  held  not  entiti-'i 
to  equitable  relief  permitting  the  bnildinc  t-> 
stand  on  payment  feu:  the  fee  value  of  the  lacl 
encroached  iipoB.— Taylor  t.  McAdam  (So[i.i 
.10. 
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I  186.  Where  a  lessee  of  the  privilege  of 
•carriage  Berrice  for  a  hotel  clearly  shows  his 
riKbtii  in  the  premises  and  an  invasion  thereof 
by  the  lessor,  an  fnjanctlon  pendente  lite  will 
be  granted  in  an  action  by  the  lessee  aKnio^t 
the  lessor.— Ijynch  t.  Robert  P.  Murpliy  Ilotfil 
Co.  (Sup.)  935. 

S    fi.   UabUitles  on  beads  or  udertek- 
tncs. 

$  241.  Statement  of  costs  and  disburfiementB, 
wliich  under  Code  Civ.  Proc.  if  3251,  3236,  may 
be  awarded  on  reference  nnder  section  623,  to 
determine  the  damages  from  an  injunction. — 
Plarrison  t.  Hind  AHatrliOD  Plash  Co.  (Sup.) 
S34. 

i  241.  Statement  as  to  amount  of  damages 
from  an  injunction  which  should  be  found  on  a 
reference  under  Code  Civ.  Proc  |  623.— Harri- 
son T.  Hind  &  Hazriwui  Plnsh  Co.  (Sup.)  834. 

INNKEEPERS. 

Restraining  interference  with  carriage  service 
for  hotel,  see  Injunction^  S  4. 

Sub-lease  of  carriage  service  at  hotel,  see  Land- 
lord and  Tenant,  §  2. 

TerminatitMi  of  lease  of  right  to  carriage  service 
for  hotel,  see  Landlord  and  Tenant,  |  2. 

INQUISITION. 

Of  lana^,       Insane  Pemnu,  1 1. 

INSANE  PERSONS. 

%   1.  Inqnlsltions. 

TTpon  a  jury  finding  of  sanity,  petitioner  can- 
not claim  costs  and  disburflements,  even  though 
there  was  reason  to  believe  that  the  party  was 
insane  at  the  beginning  of  the  inquisition. — In 
re  Hammond  (Sup.)  296. 

Where  there  was  reason  to  believe  that  a  iier- 
non  was  iosane  at  the  beginning  of  inouisition 
proceedings,  upon  a  subsequent  fiudiug  of 
sanity,  costs  or  disbursements  should  not  be 
awarded  against  petitioner.— In  re  Hammond 
<Sup.)  296. 

Under  court  rule  71  commissioners  In  Inquisi- 
tion proceedings  cannot  be  awarded  more  than 
SIO  for  each  day  mimloyed.— In  re  Hammond 
(Sup.)  29T. 

Rights  of  petitioner  to  expenses  where  a  de- 
fault verdict  of  insanity  was  opened  on  payment 
of  the  costs  and  expenses,  and  two  subsequent 
inqolsitions  were  held  resulting  tn  a  verdict  of 
aani^,  determined.— In  re  Hammond  (Sup.)  297. 

*0n  discharge  of  alleged  incompetent  on  proof 
of  sanity,  the  court  cannot  charge  costs  of  pro- 
ceedings against  his  estate.— In  re  Hammond 
(Sup.)  298. 

{  2.  Ourdlnnship. 

Certain  payments  and  expenditures  by  com- 
mittee of  incompetent  disallowed. — In  re  An- 
drews  (Sop.)  167. 


I  3.   Ovatodj  mmA  npport. 

On  motion  by  the  committee  of  the  estate  of 
an  incompetent  for  Instructions  as  to  payments, 

held,  that  the  principal  of  the  estate  should  not 
be  impaired  until  there  was  a  substantial  fail- 
ure of  income.— In  re  Andrews  (Sup.)  167. 

INSOLVENCY. 

See  Bankruptcy. 

Of  corporation,  see  Corporations,  iS. 

Bights  acquired  by  receivers,  see  ReceiverB,  S  1. 

INSPECTION. 

Of  corporate  records,  see  Corporations,  f  2. 
Of  minutes  of  grand  jury,  see  Criminal  Law»  |  5. 
Of  writings,  see  Discovery,  |  1. 

INSPECTORS. 

Of  elections,  Me  Elections,  |  2. 

INSTRUCTIONS. 

In  civil  actions,  see  Trial,  {  5. 

In  criminal  prosecutions,  see  Homicide,  |  1. 

INSURABLE  INTEREST. 

See  Insurance,  {  6. 

INSURANCE 

Bequest  of  life  insurance,  see  Wills,  I  4. 
Demurrer  to  pleading  in  action  on  lasntaQce 

agent's  contract,  see  Pleading,  |  4. 
Harmless  error  in  action  on  insurance  policy,  see 

Apjieal  and  Error,  S  6. 
Motions  as  to  pleadings  in  action  on  policy,  see 

Pleading,  fi  6. 
Parol  evidence  to  vary  policy,  see  Evidence,  fi  7. 
Premiums  on  policy  as  claun  against  estate  of 

decedent,  see  Execaton  and  Adminlstraton, 

fi  3. 

Taking  case  or  qoestion  from  jury  in  action  on 
certfflcate,  see  Trial,  fi  4, 

t  1.   OoBtroI  and  reKvlstion  In  seneraL 

Insurance  Law,  Laws  1892,  p^  1971.  c.  690. 
fi  89,  repealed  In  1006,  held  re-enacted  and 
continued  by  Laws  1906,  p.  796,  c.  326.  §34. 
— Akera  v.  Mutual  Life  Ins.  Co.  of  New  lork 
(Sup.)  254. 

fi  2,  InivrauM  nconts  and  brokers. 

A  life  insurance  agency  contract  for  more 
than  12  months,  in  violation  of  Laws  1906.  pp. 
778,  796,  c.  326,  §fi  14,  34,  held  not  merely 
ultra  vires,  but  malum  prohibitum;  but,  the 
puties  not  being  in  pari  delicto,  the  agent 
could  recover  the  value  of  his  services  on  an 
implied  assumpsit. — Akers  v.  Mutual  Life  Ins. 
Co.  of  New  York  (Sap.)  254. 
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§  3.   Tbe  oontraot  in  seneraL 

*Tbree  papers  held  to  confititute  marine  pol- 
icy, and  not  one  of  the  papers  alone. — Kuh  v. 
British  America  Assur.  Co.  (Sup.)  410. 

{  4.  AToldanoe  of  policy  for  mlsrepre* 
■entatioii.  frand,  or  breaoh  of 
waFrant|r  or  ooaditlon. 

S  292.  A  provision  in  a  life  policy  to  bar 
recove^  thereon,  in  the  absence  of  evidence  con- 
tradictiDg  evidence  of  insured's  previous  treat- 
ment for  disease.— Gerlach  v.  Metropolitan  Life 
Ins.  Co.  (Sup.)  1093. 

g  6.  FozfeitnTe  of  policy  for  breaoli  of 
promissory  warrsAty,  ooveiuuit, 
or  condition  inbscqnent. 

Insured  in  a  policy  providine  for  a  cash  sur- 
render value  held  entitled  to  such  value,  not> 
n-ithstandinK  his  failure  to  pay  an  annual  pre- 
mium.—Hill  V.  Bankers'  Ufe  Ina.  Co.  of  City 
of  New  York  (Sup.)  120. 

S  32S.  Evidence  held  to  show  that  an  agree- 
ment of  insured  to  sell  the  insured  property 
was  so  changed  before  the  loss  as  to  preserve 
insured's  insurable  interest. — Burke  r.  Conti- 
nental Ins.  Co.  of  City  of  New  York  (Sup.) 
b65. 

S  6.  Enteat  of  loia  and  liaUliiy  of  In- 

snrer. 

I  499.  A  fire  policy  held  to  authorize  a  re- 
covery of  the  cash  value  of  the  proper^  destroy- 
ed.—Phillips  T.  Home  Ins.  Co.  (Sup.)  789. 

§  7.   Notice  and  proof  of  loss. 

^Insured  in  a  fire  policy,  who  fails  to  file 
proofs  of  loss  and  does  not  show  a  waiver  there- 
of, held  not  entitled  to  recover.— Stoebe  t.  Han- 
over Fire  Ins.  Co.  of  New  York  (Snp.)  563. 

§  8.   Rlcbt  to  proceeds. 

•A  wife  held  to  acquire  a  vested  interest  in  a 
policy  insuring  the  life  of  her  husband.— Brad- 
ahaw  T.  Mutaal  Life  Ina.  Co.  of  New  York 
(Sap.)  107. 

The  rights  of  the  mortgagee  of  premises  cover- 
ed by  a  fire  policy  held  fixed  by  the  policy,  and 
not  to  be  affected  by  any  adjustment  made  with- 
out its  knowledge  hj  Insured  with  insurer.— 
Leslie  t.  Firemen's  Ina.  Co.  Of  Newark,  N.  J. 
(Sup.)  496. 

i  9.   Aetions  on  polioiea. 

Complaint  on  policy  held  not  required  to  set 
out  nesatively  certain  facts,  but  the  same 
would  be  solely  grounds  of  defense  to  be  plead- 
ed by  insurer. — Kuh  v.  British  America  Assur. 
Co.  (Sop.)  410. 

8  668.  While  the  effect  of  the  acceptance  of 
a  policy  is  a  question  of  law,  whether  one  has 
been  accepted  is  a  question  of  fact.— Manson 
V.  Metropolitan  Surety  Co.  (Sup.)  886. 

i  668.  Whether  a  bnrglary  policy  was  ac- 
cepted and  credit  given  for  the  premium  held 
to  be  for  the  Jury.— Manson  t.  Metropolitan 
Surety  Co.  (Sup.)  886.- 

S  10.  Mutual  benefit  insnrance. 

S  760.  A  fraternal  association  member's  re- 
instatement was  not  vitiated  by  his  failure  to 
pay  a  rate  for  the  carrent  month,  where  be 


had  the  whole  month  In  which  to  pay  It  aoj 
such  payment  was  not  required  by  the  rales  &s 
a  condition  for  reinetatemeot. — Lounabury  v 
Knights  of  the  Maccabees  of  the  World  \Sup-- 
021. 

S  762.    Effect  of  a  beneficiary  aaaociatioa's 

local  representative's  neglect  respecting  the  re- 
instatement of  a  member  stated. — LonnabDry  v. 
Knights  of  the  Maccabees  of  the  W<u-ld  (Sup.* 
82L 

S  763.  Under  the  facts,  a  fraternal  assods- 
tlon  member's  reinstatement  held  valid,  though 
the  application  therefor  was  not  in  writing-— 
Lounsbury  v.  Knights  of  the  Maccabees  of  iii-> 
World  (Sup.)  921. 

I  825.  Under  the  evidence,  JieU  a  jury  ques- 
tion whether  a  fraternal  association  nbrosatvd 
a  rule  reqairing  applications  for  reinatatenKnt 
of  members  to  be  writtoi.— Lonnabnry  v. 
Knights  <HC  the  Maccabees  of  th«  World  (Sop-t 
921. 

i  726.  If  a  definition  in  an  insarance  polir.i 
is  susc^tihle  of  two  interpretations,  it  ^onJ-' 
receive  that  most  favorable  to  insured — Grav.^ 
V.  Knights  of  the  Maccabees  of  the  Worlfi 

(Sup.)  948. 

i  748.  Insured  held  not  "engaged"  in  th» 
liquor  business,  within  the  meaning  of  a  trt- 
temal  braefit  certificate,  avoiding  tfie  poU(7  of 
a  member  engaging  in  inch  busineas.— -GiaT<>-< 
V.  Knights  of  the  Maccabees  of  the  'World 
(Snp.)  948. 

INTENT. 

Construction  of  contract,  see  Contracts,  |  2. 
Criminal,  see  Criminal  Law,  i  1. 
Of  testator,  see  WUls,  |  3. 

INTEREST. 

On  award  in  condemnatioD  proceedings,  see  Emi- 
nent Domain,       1.  2. 
On  legacies,  see  Wills.  {  4. 


INTERLOCUTORY  INJUNCTION. 

See  InjnnctioQ,  fi  8. 

INTERNATIONAL  LAW. 

'Territory  may  be  acquired  by  discoTwy  and 
conquest.— Seneca  Natiim  of  iDdtans  r.  Apple- 
by (Sup.)  177. 

INTERROGATORIES. 

To  witnesses,  see  Depositions. 

INTERSTATE  COMMERCE. 

Regulation,  see  Carriers,  1 1. 


*  Point  annotntad.  Boa  syllnftnui. 
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INTERSTATE  COMMERCE  COM- 
MISSION. 

Application  to,  for  relief  against  unreaBonable 
rates  as  conditions  precedent  to  judicial  pro- 
ceedingiy  see  Carriers,  {  1. 

INTERSTATE  EXTRADITION. 

See  BzttaditioQ,  |  1. 

INTERVENTION. 

In  actions  in  general,  see  Parties,  |  1* 

INTESTACY. 

See  Descent  and  Distrlbatioii. 

INTOXICATING  LIQUORS. 

Competency  of  expert  witnesses  in  prosecution 
for  offense  against  liquor  laws,  see  Criminal 
Ljaw,  I  4.  .     .        „  , 

Conatractifm  of  covbact  for  sale  of,  aee  Sales, 
12. 

I   I.   Powav  to  eontml  tr«fle. 

The  Leglslatare  has  the  power  to  pass  local 
option  laws.— People  v.  Bashford  (Sup.)  502. 

Lianor  tax  laws  are  enacted  under  the  police 
powers  of  the  state.— People  t.  Bashford  ^ap.) 
502. 

S  2.  Local  option. 

Where  a  town  voted  In  November,  1907.  that 
no  liquor  should  be  sold  in  it,  any  license  ex- 
pired with  the  excise  year  on  April  30tb  fol- 
lowing, and  a  change  of  the  expiration  of  the 
vear  by  Laws  1908.  p.  406,  c.  144.  did  not  ap- 
ply to  such  town.— People  y.  Moore  (Sup.)  475. 

The  Legislature  mar  fix  the  dates  on  which 
the  sale  of  liquors  snail  commence  in  towns 
voting  in  favor  of  license,  and  when  licenses 
shall  ceape  in  towns  voting  no  license,  and  may 
rhange  such  dates.— People  v.  Bashford  (Sup.) 
502. 

Under  Laws  lfi08,  p.  406,  c.  144,  amending  the 
liquor  t»x  law  (Laws  1896,  p.  45.  c.  112).  a  .li- 
cense town,  voting  no  license  at  the  biennial 
election  in  November,  1907,  cannot  prohibit  the 
sale  of  liquor  until  October  1.  1908,  and  an 
applicant  for  a  Hquor  tax  certificate  is  entitled 
thereto  until  October  1,  1908.— People  v.  Bash- 
ford (Snp.)  602. 

I  3.  IileoBses  aad  taxes. 

Evidence  on  a  petition  by  the  state  commis- 
sioner of  excise  for  an  order  canceling  a  liquor 
tax  certificate  held  to  show  that  lianor  had  been 
illegally  sold,  notwithstanding  evidence  that  the 
service  thereof  was  in  connection  with  meals 
ordered  and  serred.- In  re  Clement  (Sup.)  126. 

Objection  to  a  proceeding  to  revoke  a  liquor 
tax  certificate  that  it  cannot  be  maintained  be- 
cause b^un  more  than  30  days  after  the  hold- 
er had  surrendered  such  certificate  for  cancel- 


lation held  not  sustainable.— In  re  Clement 
(Sup.)  337. 

Liquor  Tax  Law,  Laws  1896,  p.  60,  c.  112.  8 
17.  subd.  8,  as  amended  by  Iaws  1908,  p.  414, 
c.  144,  held  not  to  warrant  the  refusal  of  a  new 
liquor  tax  certificate,  because  of  the  convic- 
tion of  an  employ^  of  the  certificate  holder.— 
People  V.  McKee  (Snp.)  338. 

Provisi<Hi  of  Liquor  Tax  Law  (Laws  1896. 
p.  60,  c  112)  S  17,  subd.  8,  as  amended  by  Laws 
1908,  p.  414,  c.  144,  relating  to  issue  of  certifi- 
cate, is  within  the  police  power  of  the  state.- 
People  V.  McKee  (Sup.)  386. 

*Appeal  by  state  commissioner  of  excise 
from  order  requiring  special  deputy  commis- 
sioner to  issue  liquor  tax  certificate  stays  all 
proceedings  without  giving  security,  under  Code 
Civ.  Proc.  S  1313,  so  that  deputy  commissioner 
is  not  S^ilty  of  contempt  in  refusing  to  obey 
oxder.-*-Peop]e  v.  Judson  (Sup.)  408. 

S  97.  A  rebate  cannot  be  granted  on  the  sur- 
render of  a  liquor  tax  certificate,  where  the 
holder  was  under  arrest  for  violating  the  liquor 
tax  taw  when  the  certificate  was  issued,  and 
was  convicted  prior  to  the  application  for  sur- 
render and  rebate  under  Liquor  Tax  Law  (Laws 
1896,  p.  67,  c.  112)  §  25,  as  amended  by  Laws 
1J>03,  p.  1122,  c.  486,  and  section  34  (Laws 
1896.  p.  75.  c.  112)  as  amended  by  Laws  1()08. 
p.  l(m,  c.  350.— People  v.  Clement  (Sup.)  951. 

i  97.  Where  a  person  to  whom  a  liquor  tax 
certificate  was  issued  while  under  arrest  for  a 
prior  violation  of  the  law  continued  to  sell  liq- 
uor after  his  conviction  no  rebate  could  be  grant- 
ed on  surrender  of  the  certificate  before  the 
expiration  of  the  term  under  Liquor  Tax  Law 
(Laws  1896.  p.  65,  c.  112)  8  23,  as  amended  by 
Laws  1005,  p.  1735,  c.  680,  and  section  25 
(Laws  1S06,  p.  67,  c.  132).  aa  amended  by  Laws 
1903,  p.  1122,  c  486.-People  v.  Clement  (Sup.) 
951. 

S  69.  Under  Liquor  Tax  Law  (Laws  1896,  p. 
62,  c.  112),  i  19,  as  amended  by  Laws  1897,  p. 
222,  c.  312,  held,  that  the  treasurer  is  concluded 
by  the  statements  in  an  application  for  a  Hquor 
tax  certificate.— People  v.  Walker  (Sup.)  1021. 

8  69.  A  statement  in  an  application  for  a  liq- 
uor tax  certificate  that  consents  had  been  pre- 
viously filed  held  not  to  make  such  consents  a 
part  of  the  application  and  subject  to  the  treas- 
urer's consideration,  but  under  Liquor  Tax  Law 
(Laws  1S96,  p.  62,  c.  112)  |  19,  as  amended  by 
Laws  1S07,  p.  222,  c,  312,  the  treasurer  was 
couchided  by  such  statement  in  the  application. 
—People  V.  Walker  (Sup.)  1021. 

S  4.  OSenses. 

8  150.  Under  Liquor  Tax  Law  (Laws  189t>. 
pp.  59,  61,  c.  112)  g§  17,  18.  Id.  f  21,  as  amend- 
ed by  Laws  1901,  p.  1538,  c.  640,  and  Id.  8 
31,  as  amended  by  Laws  1903,  p.  1129,  c.  486, 
held,  that  it  is  no  defense  to  an  action  for 
penalties  for  selling  liquor  without  having  ob- 
tained a  liquor  tax  ^rtificate  that  defendant 
applied  to  the  county  treasurer  therefor,  but 
was  unable  to  procure  it  as  the  treasurer  would 
not  issue  the  same  until  he  received  certain 
blanks  from  the  state  excise  department— Clem- 
ent V.  Smith  (Sup.)  955. 


*  Point  annotAted.  Seo  sjllalnu. 
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i  150.  Certain  letters  nnd  receipt  from  coun- 
ty treasnrer  to  applicant  for  liquor  tax  certi- 
ficate held  to  affora  no  protection  for  sales  of 
liquor  without  haTin't  obtained  a  liqnor  tax  cer- 
tificate—Clement T.  Smith  (8np^  9a5. 

S  5.   Orlmiaml  proseontlons. 

§  233.  That  accused  produced  a  liquid  in  an- 
swer to  an  order  (or  whisky  is  evidence  that  it 
was  whld£7.— People  t.  Marx  (Sup.)  1011. 


See  Patents. 


INVENTION. 


ISSUES. 


In  criminal  prosecutions,  see  Indictment  and 

Informntion,  |  6. 
Presentt^d  for  review  on  appeal,  see  Appsal  and 

Error,  S  2. 

JEOPARDY. 

Appealability  of  order  denying  motion  to  inter- 
pose plea  of,  see  Criminal  uiw,  fi  0. 

Former  jeopardy  bar  to  proaecanon,  see  Crim- 
inal Law,  g  3. 

JOINDER. 

Of  offenses  in  indlctmentt  see  Indictment  and 
Information,  {  4. 

JOINT-STOCK  COMPANIES. 

See  Associations. 

JUDGES. 

See  Courts;  Justices  of  the  Peace. 

f  1.    Disqnalifloatloii  to  act. 

Power  of  recorder  of  city  to  act  as  jurtiEe  on 
inability  of  latter  to  act  must  be  established  by 
evidence.— Gasson  v.  Atkins  (Co.  Ct.)  224. 

On  the  return  day  of  a  summons  issued  by  a 
recorder  actinj;  as  city  judite.  defendant  moved 
to  dismiss  on  the  ground  that  the  judire  was  not 
disqualified.  Held,  that  the  plaintiff  must  show 
affirmatively  the  existence  of  the  facts  KiviuK 
the  recorder  power  to  act  in  the  event  of  the 
nbsience  or  disoualificatioa  of  the  judjte.— -Gas- 
son  V.  Atkins  (Co.  Ct.)  224. 

JUDGMENT. 

Appealability  of  default  judgment  In  municipal 
court,  see  Courts,  g  2. 

Appealability  of  order  setting  aside  default, 
see  Appeal  and  Error. 

As  denial  of  due  process  of  law,  see  Oonstltu* 
tional  Law,  f  a. 

In  justice's  court,  see  Justices  of  the  Peace,  |  2. 

In  municipal  court,  see  Courts.  {  2. 

Judgment  on  pleadings  in  action  on,  see  Plead- 
ing, I  & 
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Lien  of  attorney  on,  see  Attorney  and  Client. 
{  4. 

On  appeal  or  writ  of  error,  see  Appeal  and 

Error,  §  6. 
On  pleadings,  see  Pleading,  {  6. 
Sales  under  judgment,  see  Judicial  Sales. 
Vacation  by  partner  not  served  with  proeea, 
see  Partnership,  |  2. 

/•  aetiotu  by  or  againat  portitntlar  eiawtet  of 
peraona. 

See  Infanta.  |  !•  SheriA  and  Constables,  1 1; 
Street  RallrMds,  S  2. 

In  partieutar  oMt  actiona  or  proeeedinfa.  . 
See  Specific  Performance,  |  8. 
Foreclosure,  see  Mortgages,  |  5. 
For  price  of  goods  sold,  see  Sales,  {  5. 
Personal  judgment  for  deficiency   on  fored> 

sure,  see  Mortgages,  1  5. 
To  foreclose  me<diani<r8  lien,  tea  Medianict* 
Liens,  {  4- 

Keoiesh 
See  Appeal  and  Error, 


i  1.   By  defaalt. 

8  143.  The  showing  in  supiwrt  of  a  moti4Ti 
to  vacate  a  judgment  neld  to  require  the  seitic: 
aside  of  the  judgment. — Reichenbach  v.  Harris 
(Sup.)  1009. 

S  138.  Defendant  held  entitled  to  tbe  openinc 
of  his  default  and  to  tbe  reinstatement  of  a  de- 
fault judgment  against  plaintiff  with  leave  to 
plaintiff  to  wen  hte  default  <m  terms. — Hermao 
v.  Hyman  (Sup.)  1077. 

{  2.    On  trial  of  Issues. 

•Facts  held  not  to  affect  one's  right  to  a 
versa]  of  a  judgment  for  a  failure  to  de'T- 
mine  certain  Issues.— Breclc  v.  United  8tat>;3 
Title  Guaranty  &  Indemnity  Co.  (Sup.|  lod 

i  250.  Judgment  for  plaintiff  on  proof  of  il"- 
fendant's  written  guaranty-  to  pay  plaintiff  for 
certain  work  was  improper,  where  he  sued  for 
services  on  defendants  betialf. — Stone  T.  Stol:^ 
(Sup.)  1045. 

S  3.   Envitsblo  relief. 

*Where  the  time  to  move  to  vacate  a  defenlt 
judgm<>nt  rendered  withoat  jurisdiction  had  n- 
pi  red  when  the  party  learned  of  it.  he  may  brief: 
an  equitable  action  to  vacate  it ;  his  lecal 
remedy  being  inadequate.— New  York  &  New 
Jersey  Telephone  Co.  v.  Rosenthal  (Sap.)  €12. 

9  4.    Collateral  attaek. 

Proof  of  service  of  summons  held  sofficient  ai 
against  collateral  attack  on  Jndgmntt. — McAn- 
liff  V.  Hnghes  (Snp.)  48B. 

On  collateral  attack  on  judgment,  fteftf.  the 
date  of  service  of  summons  in  affidavit  of  serv- 
ice would  be  disregarded  as  a  clerical  mistake.— 
McAuliff  V.  Hughes  (Sup.)  480. 

Under  DomMtic  Relations  Law.  Laws  IS^ 
p.  227,  c.  272,  f  68.  wtiere  a  county  Jndve  fa^« 
made  an  order  of  adoption  reciting  all  ]aris.li<~ 
tlonal  facts  required  by  snch  law.  the  order  i* 
not  reviewable  by  the  surrogate  in  administrs- 
tion  proceedings.— In  re  Ward's  Estate  (Snr.) 
282. 


*Pfilnt  anaotated.  Bee  ayllabas. 
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i  4%,  Marawv  mnd  bar  of  oanseB  of  aotioK 
aad  d«f  esMS. 

•Where  two  proceedings  are  pending  between 
the  same  parties  for  the  aame  object,  and  tbe 
first  proceeding  lias  ripened  into  Jadgment,  it 
is  a  bar  to  the  second  proceeding,  thongb  an  ap- 
peal is  pending.— In  re  Moran  (Sur.)  207. 

{  6.    OonoliulvoBeas  of  Adjadlcatlon. 

Aa  against  grantees  of  testamentary  trustees, 
those  interested  In  testator's  estate  held  estop- 
ped to  question  tbe  validitF  of  the  will  as  con- 
?»trued  in  1870  or  of  the  trustees'  deed  executed 
in  the  same  year. — Lewine  v.  Oerardo  (Sup.) 
102. 

A  decree  for  Bpedflc  performance  of  a  con- 
tract to  convey  is  not  res  judicata  of  a  snb- 
iieguent  action  tor  damages  for  defendant's  re- 
fusal to  convey  as  required  by  the  decree,  where 
it  was  not  known  at  tbe  former  trial  that  de- 
fendant would  not  comply  with  the  decree- 
Will  T.  Barnwell  (Sup.)  462. 

I  6.    Foveiam  ivdca>*Kts. 

•An  English  jadgment,  though  pionounoed 
through  a  resort  to  presumptive  evidence  at 
variance  with  the  rale  of  New  Tork,  held  en- 
tit  led  to  foil  force  and  effect.— Newton  v.  Hunt 

(Sup.)  573. 

"WTiere  the  receipt  of  a  loan  by  mortgagors, 
who  were  the  cestui  qoes  trust  oi  a  trust  deed 
of  the  property  mortgaged,  has  been  establish- 
ed by  an  English  judgment  as  against  them, 
tbe  question  held  not  open  to  dispute  by  the 
trustees,  notwithstanding  their  nonjoinder.— 
Newton  v.  Hunt  (Sup.)  673. 

JUDICIAL  NOTICE. 

In  civil  oettona.  see  Evidence,  |  L 

JUDICIAL  POWER. 

See  GonstitntitMial  Law,  |  2. 

JUDICIAL  SALES. 

Partition  sales,  see  Partition,  $  1. 

8  27.  There  is  no  remedy  against  the  pur- 
chaser under  a  judicial  sale,  except  in  tbe  ac- 
tion under  which  the  sale  was  bad. — State  Bank 
V.  Wilchinsky  (Sup.)  1002. 

JURISDICTION. 

FMect  of  appearance,  see  Appearance. 

Objections  to  jurisdiction  as  ground  for  abate- 
ment, see  Abatement  and  Revival,  $  1. 

Showing  jurisdiction  of  appellate  court  in  ap- 
peal record,  see  Appeal  and  Error,  fi  8. 

Jurisdiction  of  particular  octioiu  or  pro- 
ceedings. 

See  Divorce,  |  2;  Mandamus,  |  1. 

Accounting    by    personal    representative,  see 

Executors  and  AdmlnlBtratorB,  I  6. 
Criminal  prosecutiona,  see  Criminal  Law,  |  2. 
FrobMte  proceedings,  see  Wills.  §  2. 


Special  jurisdictions  and  iwitdicttont  of  partlo- 
ular  classes  of  courts. 

See  Courts;  Equity,  g  1. 

Appellate  jurisdiction,  see  Criminal  Law,  S  6. 
Justices'  courts  in  civil  cases,  see  Justices  of 
the  Peace,  1  1, 

JURY. 

Instructions  In  civil  actions,  see  Trial,  1  5. 
Questions  for  jury  in  civil  actions,  see  Trial. 
S  4. 

Taking  case  or  question  from  jury  at  trial, 
see  Trial,  fi  4. 

S  1.   BiKht  to  trial  by  Jnry. 

•Issnes  as  to  whether  twiUErupt  rendered  serv- 
ices to  defendant  at  its  request,  and  the  value 
thereof,  were  properly  triable  hj  a  Jury.— Breck 
v.  United  States  Title  Qoaran^  &  IndemDity 
Co.  (Sup.)  756. 

An  action  at  law  In  tbe  City  Court  becomes 
an  equitable  one  by  interpleader,  under  Code 
Civ.  Proc.  8  820,  triable  without  a  Jury  at  any 
Trial  Term  when  regularly  reached.— Schreiljer 
V.  Dry  Dock  Sav.  Institution  (City  Ot.)  300. 

f  2*   Compatenoy  of  inrora,  ohalloBSOS, 
ana  objeotlons. 

9  100.  That  Botoe  persons  had  formed  au 
opinion  of  the  case  from  newspaper  reports  of 
former  trials  would  not  alone  dlsqualil|y  them  as 
jurors.— Noonan  t.  Luther  <Snp.)  898. 

JUSTICES  OF  THE  PEACE. 

i  1.   CItII  Jurisdiction  and  avthorlty. 

•Under  Bankr.  Act  July  L  1898,  c.  541, 
I  60.  subds.  -a,"  "b,"  80  Stat.  682  (U.  S.  Comp. 
St  1001,  p.  844E9,  an  action  Iv  a  banknipt^s 
trustee  to  recover  the  proceeds  of  the  bankrupt's 
property,  sold  under  an  execution  on  a  judgment 
recovered  by  a  creditor  as  an  illegal  preference, 
was  a  suit  in  equity  not  within  the  Jurisdiction 
of  a  justice  of  ttte  peace.— Starbuck  v.  Gebo 
(Sur.)  312. 

*A  justice  of  the  peace  has  no  jurisdiction 
of  an  action  between  two  nonresidents.— Drew 

V.  Cass  (Co.  Ct.)  807. 

S  X.   Proofldnro  in  oivU  oases. 

Code  Civ.  Proc.  %  2877.  requiring  a  justice  of 
tbe  peace  summoos  to  be  returnable  not  lef^s 
than  0  nor  more  than  12  days  after  issued,  held 
not  jurisdictional,  and  hence  error  in  the  year 
in  which  a  summons  was  made  returnable  did 
not  avoid  tbe  judemeat  rendered  thereon.— Ep- 
stein V.  Prosser  (Co.  Ct.)  174. 

UCHES. 

In  prosecuting  action  as  ground  for  dlsmissalr 
see  Dismissal  and  Nonsuit,  g  1. 

Affecting  partieular  riphts,  remedies,  or  pro- 

cccdxngt. 

See  Mandamus,  {  1 ;  Specific  Performance,  |  S. 
Bill  of  particulars,  see  Pleading,  |  5. 
Proceedings  for  probate,  see  Wills.  I  2. 


>  Point  annotated.  See  ayllabns. 
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LANDLORD  AND  TENANT. 


Injanction  pendente  lite  In  action  against,  see 

InjunctioD,  8  4. 
Judicial  notice  in  action  £or  rent,  see  Evidence, 

SI. 

Mining  leasea,  see  Mines  and  Minerals,  S  1. 
Parol  evidence  to  vary  lease,  see  Evidence,  §  7. 
Right  of  lessee  to  damages  accrued  for  taking 
property  for  public  nse,  see  Elminent  Domain, 

I  1.   Leaies  and  acreementa  In  ceneral. 

Defendant  held  not  to  have  rescinded  a  lease 
because  of  the  landlord's  failure  to  have  it  fur- 
nUbed  as  agieed.— Davies  v.  Uotchkiaa  (Snp.) 
233. 

S  34.  A  lessor,  relying  on  tbe  cancellation  of 
the  lease  by  mutual  consent,  has  tbe  burden  of 
showing  a  valid  cancellation. — Lynch  v.  Robert 
P.  Murphy  Hotel  Co.  (Sup.)  91B. 

t  2.   Terms  for  years. 

A  tenant  under  a  recorded  lease  having  mort- 
gaged tbe  same,  tha  landlord,  as  against  the 
mortgagee,  was  estopped  to  claim  that  the  ten- 
ant was  not  then  in  ptMSession  under  the  writ- 
ing, but  under  a  snhaequent  oral  lease*— njetter 
Brewing  Co.  v.  Knrset  (Snp.)  239. 

i  75.  A  contract  relating  to  carriage  service 
for  a  hotel  construed,  and  held  to  constitute  a 
lease  of  the  privilege  to  furnish  each  service. — 
Lynch  V.  Robert  P.  Murphy  Hotel  Co.  (SnpO 
915. 

!  80.  An  allegation  as  to  the  inadequacy  of 
the  service  furnished  by  a  sublessee  of  the  leasee 
of  carriage  service  for  a  hotel  held  Insufficient. 
—Lynch  v.  Robert  P.  Mnrphy  Hotel  Co.  (Sup.) 

915. 

9  103.  The  withdrawal  by  a  hotel  company 
of  its  consent  to  the  continuance  of  tbe  use 
of  streets  at  tbe  hotel  as  hack  stands,  requisite 
to  a  municipal  license  to  operate  cabs,  held 
not  to  defeat  the  right  of  a  lessee  of  the  privilege 
of  carriage  service  for  the  hotel  and  a  third 
person  contracting  with  the  lessee  to  furnish 
cabs  for  the  hotel.— Lynch  t.  Robert  P.  Mnrphy 
Hotel  Co.  (Sup.)  915. 

I  3.   Premises,  asd  eMjoymuit  aad  «*« 

thereof. 

Where  plaintiff  agreed  to  deliver  to  defendant 
possession  of  a  furnished  house  on  June  1st, 
but  failed  to  do  so.  and  defendant  afterward 
entered  the  premiees  in  their  defective  condition, 
his  measure  of  damages  for  nlaintiffs  breach 
of  contract  stated. — Etavies  v.  Hotchkiss  (Sup.) 
233. 

*Tenants  held  entitled  to  recover,  as  for  tres- 
pass, for  the  destruction  of  their  beneficial  use 
of  the  premises  by  the  act  of  the  landlord  in 
shntting  off  steam  power  Included  in  the  lease, 
and  not  cotiftned  to  on  action  for  breach  of 
covenant— Egan  y.  Browne  (Sup.)  689. 

I  164.  Duty  of  a  landlord  of  an  apartment 
building,  respecting  Its  maintenance,  stated. — 
Jackson  v.  Fatemo  (SupJ  921. 


I  164.  A  tenant  of  an  apartment  heU  not  er- 
tiued  to  damages  for  insumcient  lieatins.-^ack- 

son  V.  Patemo  (Sup.)  924. 

S  152.  Defendant  having  agreed  to  repiiir 
premises  if  plaintiff  would  take  a  lease,  asi 
plaintiff  having  refused  to  take  one  thonrh 
moved  in,  plaintiff  cannot  recover  for  defriiii- 
ant's  refusal  to  repair.— Byrnes  McNe-.ia 
(Sup.)  1064. 

S  179.  A  landlord  cannot  be  removed  fm-j 
the  premises  by  summary  proceedings  on  lu 
ground  of  forcible  entry  and  detainer,  where  :t 
is  undisputed  that  he  was  interested  in  th^ 
business  conducted  ai>on  the  premises,  and  cj 
forcible  detention  appear*.- Davis  t.  Sliapi:j 
(Snp.)  1105. 

S  172.  A  defense  of  constructive  eviction  in 
an  action  for  rent  cannot  be  based  on  deft>cliT<- 
plumbing,  where  the  lease  particularly  provi-i-' 
that  all  repairs  during  tbe  term  of  the  lea>' 
should  be  done  by  the  tenant. — La  Boc^e  v.  Mui- 
hall  (Sup.)  1115. 

S  149.  A  lessee's  liability  on  a  covenant  to  v»y 
bis  pro  rata  share  of  water  rents  must  be  wta- 
puted  by  the  means  at  hand,  unless  he  puts  io 
a  meter.— Goerlita  v.  Schwartx  (Sup.)  II U. 

S  C    Bent  and  adTanoea. 

*Where  defendant  leased  a  furnished  home 
from  plaintiff,  the  latter  to  fnmish  and  repair 
tbe  house  as  agreed,  if  defendant  was  deprir>4 
of  possession  of  the  honse  for  two  weeks  beeaoK 
of  its  nuinbabitable  condition,  the  proportioosi* 
rental  for  that  period  would  have  been  defend- 
ant's measure  of  damages,  and  the  conic«ti<>o 
that  there  was  a  rental  valne  to  the  bon«-. 
even  unfurnished,  is  ontenable. — Daries  r. 
Hotchkiss  (Sop.)  238. 

Where  plaintiff  leased  deffendant  a  fiimidM<J 
house,  and  agreed  to  fnmfsh  and  dellnr  pos- 
session June  1st,  even  if  the  house  was  in  an 
untenantable  condition  at  that  time,  defendant 
could  not  recover  actual  damages  for  plaintilTs 
failure  to  have  It  in  proper  condition  unless  de- 
fendant had  Intended  to  take  possession  at  that 
time,  and  was  thereby  deprived  of  doing  sol— 
Davies  t.  Hotchkiss  (Sup.)  233. 

In  an  action  for  rent  of  a  bouse  from  Jos? 
2d  to  June  14tb,  defendant  setting  up  a  coun- 
terclaim for  damages  accruing  by  hw  havin;: 
been  prevented  from  moving  into  the  house  at 
that  time  because  it  was  uninhabitable,  its  con- 
dition held  not  such  as  to  entitle  defendant  t-< 
deduct  the  rent  for  that  period  on  the  ground 
that  the  house  was  untenantable. — Ilavies  v. 
Hotchkiss  (Sup.)  233. 

In  an  action  for  rent,  where  defendant  set  or 
a  counterclaim  for  damages  for  beinfc  kept  ont 
of  the  house  from  Jane  Ist  to  June  14th  becao.*^ 
of  its  aninhabitable  condition,  the  evidence  kt'd 
Insufficient  to  show  that  defendant  intended  to 
take  possession  of  the  house  on  June  2d,  ev«. 
if  it  had  been  fumlahed  as  agreed.— Davies  v. 
Hotcbkisi  (Sup.)  288. 

t  231.  In  tai  action  fbr  rent,  the  deCenae  id 
frandnlent  representations  aa  to  the  saniuiy 
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conditiona  ot  the  premises,  authoilxiiuc  a.  lescls- 
-aiott  of  the  leaae,  held  not  eatablubed.— La 
Iloche  V.  Malhall  (Sap.)  1116. 

LANDS. 

See  PdUIc  Lauds,  |  1. 
Of  Indiana,  aee  Indians. 

LARCENY. 

As  felony  or  mlBdemeanor,  see  Criminal  Law, 
S  1- 

Former  jeopardy,  see  Criminal  Law,  {  3. 
Necessi^  tor  Indictment,  see  Indictment  and 

Information,  |  1. 
Panialunent  on  second  conviction,  aee  Criminal 

Law,  i  7. 

LAW  OF  NATIONS. 

See  International  Law. 

UW  OF  THE  CASE. 

Decision  on  appeal,  aee  Appeal  and  Error,  |  S. 

LEASES. 

See  I^ndlozd  and  Tenant 

LEGACY  TAX. 

See  Taxation.  |  2. 

LETTERS  PATENT. 

For  inventions,  see  Patents. 

LEVY. 

Of  attachment,  see  Attachment,  |  2. 
Of  execution,  see  Execution,  }  S- 


LIBEL  AND  SLANDER. 


and 


Prlrll^^d  eoMiMiM»ie>tl<CTL% 
mAllee  therein. 

That  information  claimed  to  be  slanderons  Is 
Tolonteavd  does  not  neceasarily  preclude  ap- 
plication of  the  principle  of  Qualified  privll^e. 
—Morton  v.  Enipe  (Sup.)  4Sl,  455. 

If  an  alleged  slanderous  communication  is  in* 
cidental  to  tiie  investigAtion  of  an  alleged  crime, 
it  is  privileged.— MDrt<Hi  v.  Enipe  (Sup.)  451, 
455. 

*A  statement  by  a  police  captain  to  a  land- 
lord respecting  tenants  held  nrlma  facie  priri- 
leged  under  a  rule  stated.— Morton  v.  Enipe 
(Sup.)  451,  456. 

Any  privilege  of  an  occasion  on  which  alleged 
slander  Is  uttered  does  not  protect  one  mak- 
ing tlie  conununicatlcni  Icnow^ngly  or  care- 


lessly in  the  hearing  of  those  not  concerned,  or 
using  stronger  language  than  la  necessa^  or 
justffied.— Morton  v.  Knlpe  (Sup.)  451,  455. 

S  2.  Aetious. 

In  an  action  for  slander,  letters  written  by 
plaintiCF  tending  to  support  defendant'a  allega- 
tions, setting  np  matter  in  mitigation  of  dam- 
ages, held  admissible.— Raymond  v.  Bing 
(Sup.)  1. 

In  an  action  for  slander,  held,  that  a  new 
trial  should  be  granted  on,  the  ground  of  newly 
discovered  evidence.— Raymond  v.  Ring  (Sup.)  1. 

Malice  is  not  presumed  from  the  mere  ut- 
terance of  slanderons  words,  when  the  occa- 
sion is  one  of  prima  facie  privilwe. — ^Morton  v. 
Enipe  (Sup.)  4kL.  455.  ^ 

*Whether  a  statement  sued  on  as  slanderous 
was  privileged  Is  a  question  for  the  court- 
Morton  T.  Enipe  (Sup.)  451,  455. 

LICENSES. 

As  condition  precedent  to  earning  on  bualness 
by  foreign  corporation,  see  Cforporationa,  S  7. 

For  making,  use,  or  sale  of  patented  artides, 
see  Patents,  |  1. 

For  mining,  see  Mines  and  Minerals,  |  1. 

For  sale  of  Intoxicatii%  Uqnors,  see  Intoxicat- 
ing Liquors,  {  3. 

Peddlers'  licenses,  see  Hawkers  and  Peddlers. 

To  teachers,  see  Schools  and  School  Districts, 
9  2. 

i  1.  Fov  oeenpatlons  and  prlTUecea. 

*Laws  1896,  p.  1052.  c.  803,  making  U  nn< 
lawful  to  condnct  a  business  as  an  employing 
plumber  without  a  certificate,  held  not  ap- 
plicable to  a  corporatioD.— Milton  M.  Schnaler 
Co.  V.  Grigsby  (City  Ct.)  505. 

A  license  to  a  person  to  follow  a  particular 
trade  or  business  is  not  an  appointment  to  office, 
nor  does  it  confer  any  of  toe  powers  or  privi- 
leges of  a  public  officer.- People  v.  Boaenberg 
(Gen.  Seas.)  316. 

LIENS. 

Water  rents  as  Hen  on  premises,  see  Waters 
and  Water  Courses,  8  o. 

Urns  oogtrired  by  particvlar  remeii»$  or  pro* 

ceedintrs. 

See  Bxecntion,  |  8. 

Particular  claatea  of  Itent. 
See  Mechsnics'  Liens. 

Attorney's  lien,  see  Attorney  and  Client,  t  4. 
Carrier's  lien,  see  Carriers,  |  2, 
Mortgage,  aee  Mortgages,  {  1. 
Railroad  liens,  see  Railroads,  |  4. 
Vendor's  lien  on  lands  sold,  see  Vendor  and 
Purchaser.  }  4. 

f  1.  Without  evidence  that  a  person  receiv- 
ing a  piano  for  repairs  had  authority  to  deliver 
the  same  to  a  third  person,  the  latter  has  no 
right  to  enforce  a  Hen  gainst  the  owner.— Lud- 
wtck  V.  Davenport-Treacy  Piano  Co.  (Sup.) 
1023. 
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LIFE  ESTATES. 


See  Dower. 

Creation  br  wiU,  H«  VnXlB,  |  8. 

BiKhtB  of  lite  tenant  to  compenaatitni  in  tak- 
ing projwrb  tor  public  nse,  ne  EoUnent 
DomiOu,  1  1. 

LIFE  INSURANCE. 

Bee  Ininmnoe,'!!  3,  4. 

LIMITATION  OF  ACTIONS. 

See  Advene  Possession. 

In  probate  proceedings,  see  Wills,  |  2. 

I  1.  Oomp«tati«  of  pc»l»A  of  Hiit>« 

*Liniitatjone  on  decedent's  right  to  recover 
land  havmg  commenced  to  nm  before  his  desth 
were  not  interrupted  hj  his  death,  nor  by  the 
infBncr  of  some  of  Us  heiis.— Lewine  v.  Ger- 
ardo  (Sap.)  102. 

LIMITATION  OF  LIABILITY. 

Of  cazrier,  see  Carriers,  f  2. 

LIQUIDATED  DAMAGES. 

See  Damages,  |  2. 

LIQUOR  SELLING. 

See  Intoxicating  LiQnora. 

LIS  PENDENS. 

Peodency  of  other  action  ground  for  abate- 
ment, see  Abatement  and  Reviral,  {  2. 

Purpose  of  lis  pendens  affectinr  title  to  real 

froperty  determined,  —  Bond  Realty  Co.  v. 
ouuda  (Sup.)  433. 

The  rights  of  a  partner  under  hig  lis  pendens 
in  an  action  against  his  copartner  and  her  agent 
held  sufficiently  protected  by  a  judgment  for 
specific  performance  of  a  contract  of  sale  made 
by  the  copartner  through  her  agent— Bmd  Real- 
ty Co.  V.  Pounds  (Sup.)  433. 

The  court,  on  a  motion  to  cancel  a  lis  pendens 
in  an  action,  within  Code  Civ.  Proc.  8  Hi70, 
held  witliout  authority  to  determine  whether 
the  complaint  is  demurrable.— Lawler  t.  Dens- 
more-Compton  Bldg.  Co.  (Sup.)  435. 

Under  Code  Civ.  Proc.  i  IGTO.  a  lis  pendens 
may  be  filed  in  an  action  for  specific  perform- 
ance of  a  contract  for  the  leasing  of  an  apart- 
ment—Lawler  T.  Densmore-Compton  Bldg.  Co. 

(Sup.)  435. 

Under  the  facts,  held,  that  the  Supreme  Court 
will  not  cancel  notice  of  lis  pendens  on  the 
ground  that  plaintiff  unnecessarily  neglects  to 


proceed ;  defendant's  remedy  being  nndn  Code 
Civ.  Proc  I  1674.— BosenOial  t.  FrieOfflan 
(Snp.)  449. 

LOANS. 

Recovery  of  money  loaned,  see  Uoner  Lent 

LOCAL  LAWS. 

Bee  Statute*,  1 1. 

LOCAL  OPTION. 

Traffle  In  intoxicating  Ilqnors,  see  Intoxlcstiig 
Liquors,  i  2, 

LUNATICS. 

See  Insane  PenonsL 


MACHINERY. 

iployer  for  defec 
IS  3,  a 

MAD  DOGS. 


UablUbr  of  employer  for  defects, 
and  Servant,  ffi  3,  a 


See  Animals. 


Hester 


MAINTENANCE. 

See  Champerty  and  Maintenanca 

MALICE. 

Element  of  libel  or  slander,  aeo  Ubel  tM 
Slander,  |  1. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment 


MANDAMUS. 


s  I. 


JnrlsdlottoB,  prooMdiasa*  mad  rt- 
Uef. 

*Mandamus  held  to  be  refused  to  compel  rv.o- 
statement  of  relators  in  public  service  oo  tbc 
ground  of  laches  in  commencing  prooeeding&- 
People  T.  Willeox  (Sap.)  341. 

MANDATE. 

See  Mandamus. 

MARINE  INSURANCE. 

See  Inmrance,  {  8. 

MARKETABLE  TITLE. 

See  Vendor  and  Purchaser,  |  SL 
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MARRIAGE. 


See  DiTom ;  Htuband  and  Wife. 

§  20.  A  present  agreement  between  competent 
persons  to  take  each  other  for  husband  and 
wife  constitates  a  valid  marriage,  thongli  there 
be  DO  witnesses.— Dietrich  t.  Dietrich  (Sap.) 

I  40.  Cohabitation,  having  began  meretri- 
ciously, will  be  presumed  to  have  so  continued, 
in  the  abseoce  of  clear  proof  of  a  subsequent 
marriage.— Dietrich  v.  Dietrich  (Sup.)  908. 

S  40.  One  seeking  a  divorce  must  establish  a 
valid  and  existing  marriage.— Dietrich  v.  Diet- 
rich (Sup.)  908. 

i  48.  Method  of  proving  a  marriage,  in  the 
absence  of  witnesses,  statedr— Dietrich  r.  Diet- 
rich (Sap.)  968. 

fi  50.  Evidence  in  a  divorce  action  hetd  In- 
■nfficient  to  show  a  valid  marriage  between  the 
parties.— Dietrich  v.  Dietrich  (Sup.)  968. 

*Evidence  held  sufficient  to  establish  mar- 
riage.—In  re  Gamer's  Estate  (Sur.)  212. 

On  the  issue  whether  there  was  a  common-law 
marriage  of  deceased,  who  subsequently  bad  a 
formal  marriage  with  another,  of  which  there 
was  issue,  held  no  presumption  would  be  in- 
dulged.—In  re  Roraignot's  Will  (Snr.)  353. 

The  evidence  of  a  so-called  common-law  mar- 
riage should  be  clear,  consistent,  and  convincing. 
—In  re  Bossignot'e  Will  (Snr.)  353. 

'Evidence  held  insafficimt  to  show  a  common- 
law  marriage^In  re  Bosslgnot^s  Will  (Sur.) 
35a 

MARRIED  WOMEN. 

Bee  Husband  and  Wife. 


MASTER  AND  SERVANT. 

See  Work  and  Labor. 

Associations  of  employers,  see  Assodationa. 

Corporate  authority  to  enter  into  empIoTen'  as- 
soriatiOD,  see  Corporations,  S  4. 

Ehnployment  contracts  as  in  restraint  of  trade, 
see  Contracts,  (  1. 

excessive  damages  in  action  for  injuries  to 
servant  see  Damages,  |  6. 

Extra  allowance  of  costs  in  action  for  Injuries 
to  servant,  see  Costs,  g  2. 

Liaw  of  the  case  on  subsequent  appeal  In  ac- 
tion for  injuries  to  servant,  see  Appeal  and 
Error,  |  5. 

Punitive  damages  against  maater  for  acts  of 

servant,  see  Damages,  I  3, 

Restraining  disclosure  oi  trade  secrets  by  em- 
ploye, see  Injunction,  |  1. 

Servant  as  agent,  see  Principal  and  Agent,  {  1. 

§  1.  The  Mlatioa. 

I  8.  CtmTeraatioD  between  plaintiff  and  de- 
fendant Acid  to  establish  but  an  indefinite  hir- 
ing, terminable  at  wilL— Sproule  T.  Gulden 
(Sup.)  107& 


I  S.   Serrleea  ud  oraipemM'llaiL. 

I  80.  In  an  action  for  services,  facts  held  to 
raise  the  issae  of  payment— Wilson  v.  Du  Vie- 
vier  (Sup.)  1108. 

{80.  In  an  action  for  services,  facts  Acid  to 
establiab  defendant's  plea  of  payment— Wilson 
V.  Dn  Yievier  (Snpw)  1108. 

I  3.  llaater*a  lla-bility  for  Uiurlea  to 
aerrajit— Toola,  BUMUnery,  sp- 
pllaneea,  and  plaoes  for  work. 

*The  duty  of  an  employer  to  furnish  an  em- 
p1oy«  a  reasonably  ,  safe  place  to  work  cannot 
be  delegated  to  a  foreman  to  as  to  relieve  the 
employer  from  liability  for  neglig^ce.— Weinert 
V.  MerchantB*  A  Shippera*  Warehouae  Co.  (Sap.) 
123. 

In  an  action  for  injuries  to  a  servant,  de- 
fendant A«Id  negligent  lo  failing  to  provide  any 
InBtrumentallty  for  overcoming  tite  dogging  of 
its  cement  conduits  caused  by  the  form  of  its 
bins.- Vaogban  v.  Olena  Falls  Portland  Cement 
Co.  (Snp.)  240. 

Aa  to  an  ^ployd  an  employer  Is  not  charge- 
able with  notice  of  a  defect  which  it  is  the  em- 
pl^^'s  duty  to  report,  but  which  be  fails  to  do. 
—Gardner  v.  Schenectady  Ry.  Co.  (Sup.)  369. 

'Operation  of  a  railroad  train  on  a  track  not 
intended  for  its  ordinary  use  on  the  day  de- 
cedent was  killed  held  not  a  ground  of  liability 
for  his  death,  where  the  train  as  ordinarily- 
operated  would  have  been  at  the  same  place  at 
the  time  of  the  accident.— Clancy  t.  New  York^ 
N.  H.  &  H.  R.  Co.  (Sup.)  541. 

*The  operation  of  an  engine  backwards  at 
night,  without  furnishing  a  safficient  light  for 
aae  on  the  tender,  is  negligence. — Clancy  v. 
New  Xork,  N.  H.  it  H.  B.  Go.  (Snp.)  Ml. 

g  101.  A  tunnel  in  course  of  construction 
held  not  a  place  of  work,  within  the  rule  re- 
quiring an  employer  to  provide  a  safe  place  of 
work.— Toppi  v.  McDonald  (Sup.)  821. 

S  107.  The  rule  of  safe  place  held  inappli- 
cable to  the  third  floor  at  a  building  the  walls 
and  girders  of  which  had  not  yet  been  conatmct- 
ed.— McNeill  v.  Bottsford-Dlckinson  Co.  (SapO 
8tJ7. 

fi  121.  A  gin  pole,  to  which  was  attached 
a  block  and  tall  to  elevate  beams  to  the  uncon- 
structed  third  floor  of  a  new  buildiog,  held  not 
a  hoisting  apparatus,  within  X^ws  1^7,  p.  468, 
c.  415.  §  20,  as  amended  by  Laws  1899,  p.  351. 
c.  192.— McNeil!  v.  Bottsford-Dickinson  Co. 
(Sup.)  867. 

{  101.  An  employer  need  not  furnish  the  best 
pcnslble  appliances ;  it  being  sufficient  that  they 
be  reasouably  safe  and  auitable.- Burke  v.  In- 
ternational Paper  Co.  (Sup.)  893. 

I  1(@.  The  duty  of  a  master,  under  Labor 
Law  (Laws  1897,  p.  467,  c  415)  S§  18  10,  to 
furniaa  and  erect  a  safe  scaffold,  is  absolute, 
and  cannot  be  delated.— Warren  v.  Post  & 
McCord  (Snp.)  960. 

S  110.  A  plank  placed  acrosa  horses  for  use 
by  workmen  in  the  construction  of  a  building 
in  erecting  a  derrick  held  a  "scaffold,"  within 
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See  Dower. 


112  NEW  YORK  SUPPLEMENT 
uid  H6  New  York  SUts  Reports- 


LIFE  ESTATES. 


Creation  by  will,  see  Wills,  (  8. 
Big^hts  of  life  tenant  to  compensation  in  tak- 


proceed  ; 
CiT.  P 
(Sur' 


ing  proper^ 
Domain,  |  1. 


for  public  oae,  see  Ecdiner 


LIFE  INSURANCE. 

See  Insurance, '|{  2,  4. 

LIMITATION  OF  ACTIO' 

See  Adverse  PoBsession. 
In  probate  proceedinga.  Bee  Wil' 

I  1.  Oompntatian  of  perl 
tlon. 

♦Limitations  on  decedent' 
land  having  commenced  to  ' 
were  not  interrupted  by  Y 
infancy  of  some  of  his  h 
ardo  (Sup.)  182. 


J  yrfived 
:.  /ailing 
'^-jippers' 

\.  promulgate 
AeW  not 
,  !~';;,  Pearson  & 


'  ft,  make  nile^  for 
.-  .  if  no  proof  of 


LIMITATIOIV    ->'-*x^"Vrcm  the  nature 
'■fr", '  ij/jpid.vpr  ahould  nave 
Of  carrier,  &ee  Ca       'i/VTsucii  precautions.— 
■-'^:Wi  %m  (Sup.)  684. 

LIQUir  '0^^-^^^- 

See  Damages, 


in  fulling  to  nscer- 
i^/rom  !i  ci'i  tain  act  which 
''-   -         ■'  '  Solvay 


See  Intox' 


defend- 
an  im- 

jj^/ure  to  meastiri'  electric  wires 
'I'^'zrr.  ,.iiise  of  his  injury. — Murphy 


Pender 
mon 

Pii 


fifppT  Telephone  Cu.  (Sup.)  149. 

company's  signalman  " 


at 


'''^t^inf!  ft'  fd  a  felhiw  'servant  of 
I  jj  ^(lin'i'ii.— Cox  V.  Delaware  &  Hu 

''Ji^'nce  ff  t'l'"  operatives  of  an  engine  in 
'VVrf'f^iise  a  lii:lit  furnished  for  the  tender 
jjirf  '  jtiiie.  by  reason  of  wliich  decedent, 
?        ?/K,,f,,ni)in,  was  killed,  wonlil  be  negligence 
.rfi^J^fU t's  fellow  servant K,—(Jlancy  y.  New 
*         /f>-.  H.  &  H.  R.  Co.  (Slip.)  541. 
V        '"i  foroD'""'  fiivint:  n  si^-nal  for  a  steam  crane 
ndv-e,  fellow  servant  of  aQ  empioy4 

P'  Ifini;  ^  work  car.— Palmieri  v,  S.  Pearson  & 

I  170.  An  employer  is  not  liable  for  injury 
„  gn  employe  because  of  a  foreman's  incompe- 
^cy  and  negligence,  unless  the  employer  failed 
to  use  ordinary  care  in  selecting  him. — Carroda 

Foundation  &  Contracting  Co.  (Sup.)  1082. 

J  6.  .——  Riaka  assmned  hj  aenmit. 

In  an  action  against  an  employer  for  the 
death  of  an  employ^  claimed  to  have  been  caus- 
ed by  electricity  passing  through  a  rubber  glove 
furnished  him,  held  improper  to  submit  to  the 
jury  the  question  of  the  employer's  negligence 
in  furniahinE  improper  gloves. — Gardner  v. 
^Schenectady  Ry.  Co.  (Sup.)  360. 


■  '  '■'tT^  r/st  o/'/ajaJT' 
■r^i^r  locat/oo  of  «  seauy-  - 
..^  i'ork  Cent  4  H.  R.  fi- - 


■■-  .  jie  mle  that  an  employ^  does_ »: 

'/isk  arising  from  the  employer  s  t^-- 
joe3  not  apply  at  common  law.  e-'w 
ofivious  risks.— Pearsall  y.  New  York  L-i- 
./:&.  E.  Co.  (Sup.)  872. 


/7.   


OontrlbntozT 
■errant. 

•Employe  injured  while  working  in  a>Fv 
Boda  department  of  manufactaring  plu:  ^-v 
not  guilty  of  contributory  neElirence  in  ii^'; 
to  wear  goggles. — Haley  v.  Solvay  Pnx»  ■ 
(Sap.)  25. 

•A  foundry  employe's  contributory  nee---:  - 
1%eld  to  prevent  him  from  recoverinr  fr.:. 
employer  for  injury  caaaed  by  a  bar  of  iroe.  :- 
ing  knocked  over  by  a  load  moved  on  k  oih  - 
Van  Pelt  v.  Straight  Line  Eneine  Ca  iSe; 
116. 

•In  an  action  for  personal  injori**  pb  :'- 
held  not  guilty  of  contributory  ne^lis^s-  - 
Murphy  T.  Hudson  River  Telephone  Co.  isc,t 
149. 

8  8.  —  Aotloms. 

•Whether  an  employ^,  injured  by  OMir  a 
sacks  falling  on  him,  was  guilty  of  ctatriba;'^ 
negligence,  h^d  for  the  jury.— Weinert  v.  lir- 
chants'  &  Shippers'  Warehouae  Ca  (Snp.i  !-> 

•In  an  action  by  telephone  employ^  for 
sonnl  injuries,  the  evidence  held  to  ya^-w.^  > 
verdict  for  plaintiff  on  the  theory  thit  te 
brought  into  contract  with  the  electnc  corr-K 
because  of  metal  wires  in  the  tape  Ime  be  «• 
instructed  to  use.— Murphy  T.  Hudson  M^- 
Telephone  Co.  (Sup.)  149. 

•In  an  action  for  injuries  to  a  aervaat  Lj* 
sudden  flow  of  cement  which  had  been  cIok^I  m 
the  conduits,  plaintiff  held  not  oeglifent  i*^ 
matter  of  law,  and  not  to  have  assuoed  tw 
risk.— Vanghan  v.  Glens  Falls  Portland  Cetfrs- 
Go.  (Sup.)  240. 

In  an  action  against  an  electric  compinr  fx 
the  death  of  an  employe  killed  by  wMr ' 
while  trimming  a  lamp  which  had  an  a;,--:?^ 
defective  hood,  evidence  that  other  hoo* 
the  company's  line  were  defective  was  im^n.?- 
eriy  received.— GJardner  v.  Schenectady  By.  t^ 
(Sup.)  369. 

Verdict  fon  plaintiff  in  an  action  against  " 
electric  company  for  the  death  of  an  emiK'.* 
alleged  to  have  resulted  from  the_  caiip»V.; 
negligence  in  maintaining  a  defective  Hk!  " 
lamp,  and  in  furnishing  decedent  d-.--!  '- 
gloves,  held  against  the  weight  of  the  evile^;; 
—Gardner  v.  Schenectady  Ry.  Co.  (Snp-l 

In  an  action  for  the  death  of  a  lineman  '^ij 
repairing  a  line  used  to  transmit  etectrn 
rents,  an  instruction  held  erroneoos  as  Pf™\J 
ting  the  jury  to  base  a  finding  of  nepiie*^' 
i  on  the  nonexistence  of  a  role  which  im  -"^ 
ployer  was  not  bound  to  promulgate,— >aD  a-- 


'Point  annotated.  Bee  ayllalnia. 
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Powa  Co.  of 

lineman 
jry  held 
n-as  guil- 
to  promul- 
V.  Standard 
^nadilla.  New 

\* 

od  in  manufactnr- 
ic  light  and  power 
.ulgatio|;  a  role  rega- 
in repairiDg  Its  lines 
<tn  AlBtlne  v.  Standard 
er  Co.  of  UnadiUa,  New 


lor  Injuries  to  a  servant  by  a 
' ,  ft         ine,  a  verdict  finding  ttiat  she 
.lie  the  risk  held  not  against  the 
.idcnce. — Travis  t.  Haan  (Sup.)  463. 

J  acticm  for  death  of  a  railroad  track 
ai,  decedent  A«Id  not  negligrat  as  a  nint- 
law.— ClaDC7  t.  New  ^rk,  N.  H.  &  B. 
■  Co.  (Sup.) 

*A  notice  of  Injn^  to  an  eropioyfi  held  in- 
fficient,  within  Employer's  Liability  Act 
aw8  1902,  p.  1748,  c.  60(9.-Palmierr  t.  S. 
trsoD  &  Son  (Sap.)  684. 

'Defects  in  the  notice  of  Injury  to  an  employ^ 
mired  by  Employer's  Liability  Act  (Laws 
le,  p.  174&  e.  600)  held  not  cured  by  the  evi- 
ice.— Falmierl  t.  S.  Pearson  &  Son  (Sup.) 

^8.  In  an  action  for  death  of  an  employ^ 
ised  by  bis  foreman's  nesliRence,  it  is  no  de- 
ise  that  the  foreman  lost  his  life  in  the  acci- 
it.-Toppi  V.  McDonald  (Sup.)  821. 

287.  In  an  action  for  the  death  of  an  em- 
yi  in  the  construction  of  a  tunnel  caused  by 
are-in.  held  a  jury  question  wliether  the  fore- 
D  waa  negligent  in  ordering  his  men  into  the 
nei  when  he  did.-^oppi  T.  McDonald  (Sup.) 

279.  In  an  action  for  the  death  of  an  em- 
in  the  construction  of  a  tunnel,  a  verdict 
plaintiff  on  the  theory  that  the  foreman  was 
(«ent,  held  not  agaliut  the  evidence.— Toppi 
tIcDonald  (Sop.)  B21. 

265.  That  an  employ^  was  injured  through 
fiogets  getting  caught  in  a  pulp  press  does 
show  negligence  of  his  employer.— Burke  T. 
imational  Paper  Co.  (Sup.)  803. 

285.  The  harden  is  on  ap'employ^,  suing 
injury,  to  show  the  employer's  negligence.— 
ke  V.  International  Paper  Co.  (Sup.)  893. 

278.  Bridence  in  an  action  for  Injury  to 
mploy6  held  insufficient  to  show  that  the 
tiinery  was  negligently  defective. — Burke  v. 
rnational  Paper  Co.  (Sup.)  893. 

189.   Where  plaintiff  was  injured  by  the  fall 
scaffold,  evidence  held  to  require  sabmia- 
of  the  question  of  plaintiff's  negligence  to 
urr-— Warren    Post  &  McCord  (Snp.)  900. 


I  278.  Evidence  held  not  to  Show  a  viola- 
tion of  legal  obligation  by  a  master.- Hanson 
T.  Hogan  (Sup.)  1108. 

8  9.   UmMUtleB  for  ImJvrlM  to  tUnl 
persons. 

♦A  master  held  not  liable  for  punitive  dam- 
ages for  the  tortious  acts  of  hia  servant  except 
in  specified  cases.- Rose  t.  Imperial  Engine  Co. 
(Sup.)  a 

*The  allowance  of  punitive  damages'ln  an  ac- 
tion against  a  corporation  for  a  llbeloua  letter 
written  by  its  manager  held  not  erroneous  as 
against  the  evidence.— Boae  t.  Imperial  Engine 

Co.  (Sup.)  8. 

*A  master  held  liable  for  compensatory  dam- 
ages for  injury  caused  by  the  tortions  acts  of  a 
servant  committed  in  the  course  of  hia  employ- 
ment—Rose V.  Imperial  Bngiue  Co.  (Sup.)  8. 

*The  rule  of  respondeat  superior  held  to  ap- 
ply only  to  the  strict  relation  of  master  and 
servant,  which  exists  when  one  has  the  order 
and  control  of  the  work  done  by  the  other.— 
Kellogg  V.  Church  Charity  Foun&tion  of  Long 
Ialan"(Sup.)  066.  ^ 

In  an  action  against  an  employer  for  the  tort 
of  a  servsnt,  whether  malice  existed,  bo  as  to 
justify  the  award  of  punitive  damages,  and  the 
amount  of  such  damages,  are  for  the  jury.- 
Magagnos  t.  Brooklyu  Heighbl  B.  Co.  (Sup.) 
637. 

*In  an  action  against  a  street  railroad  for 
plaintiff's  arrest  by  its  employ^,  held  error  to 
permit  the  award  of  punitive  damages  if  de- 
fendant ratified  its  employe's  act  and  the  jury 
thought  it  necessary  to  add  something  by  way 
of  punishment. — Magagnos  v.  Brooklyn  Heights 
R.  Co.  (Sup.)  eS7. 

f  315.  In  the  absence  of  exceptional  clrcum* 
stances,  an  original  contractor  is  not  liable  for 
negligence  of  his  sabcontractor  in  carrying  out 
the  work  intrusted  to  him.— Murphy  v.  City  of 
New  York  (Sup.)  807. 

i  323.  Rule  respecting  liability  for  damages 
caused  by  a  nuisance  arising  on  the  performauce 
of  contract  work  stated.— Murphy  v.  City  of 
Now  York  (Sup.)  807. 

I  323.  A  contractor  held  not  liable  for  his 
suDcontractor's  negligence,  resalting  in  an  ex- 
plosion of  dynamite.— Murphy  v.  City  of  New 
York  (Sttp.)  807. 

I  806.  One  operating  a  factory  held  liable  for 
a  personal  injury  inflicted  in  consequence  of 
his  workmen  throwing  missiles  from  the  factory. 
— Hogle  V.  H.  H.  Franklin  Mfg.  Co.  (Sup.)  881. 

§  308.  A  finding  that  the  owner  of  a  factory 
was  negligent  in  failing  to  prevent  a  dangerous 
practice  carried  on  by  the  workmen  held  war- 
ranted under  the  evidence.— Hogle  r.  H.  H. 
Franklin  Mfg.  Co.  (Sup.)  881. 

9  308.  The  rule  that  a  tnaster  is  not  liable 
for  a  malicious  act  of  bis  servant  held  not  to 
relieve  a  master  from  his  n^lect  to  use  reason- 
able means  to  prevent  a  dangerous  practice  car- 
ried on  by  his  workmen.— Hogle  v.  H.  H.  Frank- 
lin Mfg.  Co.  (Sup.)  8S1. 
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MEASURE  OF  DAMAGES. 


See  Damages,  i  4. 

For  failure  of  landlord  to  make  Improranenta, 
■ee  Landlord  and  Tenant,  |  8. 

MECHANICS'  LIENS. 

EiOpitable-JiiriBdiction  of  action  to  forecloee,  see 
Equity,  f  1. 

Form  and  alleeatione  in  pleadine  in  general 

In  action  to  forecloae,  see  FleadinK,  S  1. 
Parol  eridence  to  aid  description  of  property 

in  meclianic'a  lien  notice,  see  Evidence,  g  T. 
Review  in  action  to  enforce  as  dependrait  on 

issues  presehted  in  lower  court,  see  Appeal 

and  Error,  §  2. 
R^t  to  discovery  In  suit  to  forecloi^  we 

covery,  i  1. 

I  1.  ProeeedlaiCB  to  perfeot. 

{  135.  A  notice  of  mechatijc'fl  lien  held  to 
sufficiently  state  the  business  address  and  prin- 
cipal place  of  business  of  a  lienor  corporation 
within  Lieu  Law,  Laws  1887,  p.  518.  c.  418,  I 
8,  eubd.  1.— Hnriey  v.  Tucker  (Sup.)  dSO. 

S  136.  The  description  of  premises  subject  to 
a  mechanic's  held  sufficient  under  Lien  Law, 
Laws  1897,  p.  618,  c.  418,  {  9,  subd.  7,  if  it 
enables  one  tamiliar  with  the  location  to  iden- 
tify the  premises  with  reasonable  certainty.— 
Hurley  t.  Tucker  (Sap.)  98a 

S  136.  An  obTlons  clerical  error  as  to  tlie 

name  of  the  street  in  a  superfluous  clause  In  a 
notice  of  a  mechanic's  lien  held  not  to  invalidate 
the  notice.— Hurley  v.  Tucker  (Sup.)  980. 

§  186.  A  description  of  premises  in  a  notice 
of  mechanic's  lieu  held  sufficiently  definite  with- 
in Lien  Law.  Laws  1897.  p.  6ia  c.  418.  |  8, 
enbd.  7.— Hurley  v.  Tucker  (Sup.)  980. 

{  189.  A  Dotice  of  mechanic's  lien  held  to 
comply  with  Lien  Law.Laws  1897,  p.  518,  c. 
418,  §  9,  Bubde.  4,  5.— Hurley  v.  Tucker  (Sup.) 
080. 

I  146.  A  notice  of  mechanic's  lien  held  to 
sufficiently  Btate  when  the  first  items  of  work 
and  material  were  furnished  within  Lien  Law, 
Laws  1897,  p.  518,  c.  418.  I  8,  subd.  6.— Hurley 
T.  Tncker  (Sup.)  980. 

S  147.  A  notice  of  mechaDic'a  lien  held  not 
inralidated  by  an  obvious  clerical  error  as  to 
the  amount  claimed,  which  did  not  mislead. — 
Hurley  t.  Tucker  (Sup.)  980. 

I  16S.  The  fact  that  the  clerk  of  court  in 
docketing  a  mechanic's  lien  made  a  mistake  in 
the  description  of  the  premises  and  in  the 
amount  claimed  did  not  affect  the  claimant's 
rights,  since  his  duty  was  performed  when  he 
filed  the  notice  with  the  clerk.— Hurley  t.  Tuck- 
er (Sup.)  980. 

Uuder  Laws  1897,  p.  618,  c.  418,  g  9  (4,  5). 
a  mechfluic's  lien  notice  stating  the  amount 
claimed  for  labor,  the  amount  for  materials  fur- 
nished, and  the  amount  for  materials  to  be 
furnished  in  the  alternatlTe  Is  Invalid. — Weiss 
V.  Kenney  (City  Ct.)  287. 


I  S.  Oparatloii  tmd  affoet. 

{  161.  Where  the  owner  of  premises  hol&ii 
funds  for  those  contractors  and  snbcontrtfton 
entitled  thereto  could  not  safely  pay  it  orer  be- 
fore judgment  in  the  proceedings  deterainiii; 
their  rights,  he  was  not  chanreable  with  is  tew: 
thereon.— Hurley     Tnt^r  (Sop.)  980. 

1  3.  WalTov,    diaekarco,    jetHmmaa,  mi 
•atisfaetiaii. 

Hie  undertaking  given  to  discharge  a  or- 
ch&nlc's  lien  under  Laws  1897,  p.  523,  c  41'^.  I 
18,  subd.  4,  cannot  be  canceled  where  the 
within  which  an  action  which  mi^ht  be  broucit 
on  the  claim  contained  in  the  notice  of  lien  ^ 
expired.- In  re  Grelnes  (Sup.)  640. 

{  4.  Enforoement. 

*Under  the  express  provisions  of  Code  Cit. 
Proc.  I  8412.  plaintiff  in  an  action  to  fonclj» 
a  medianic's  lien,  on  the  lien  being  decla.->-j 
void,  may  recover  a  personal  judgment  ajcaiLC 
the  person  personally  liable  for  the  debL- 
Weiss  T.  Kenney  (City  Ct.)  287. 

That  a  lien  states  a  claim  on  contract 
that  the  proof  is  on  a  quantum  meruit  is  o> 

? round  for  denying  the  lien.— Miltoo  H.  Sdu^ 
!o.  T.  Origsby  (Oty  Ct)  606. 

MEMORANDA. 

Required  by  statute  of  traudi,  see  Frauds  8tI^ 
nte  of;  I  2. 

MINES  AND  MINERALS. 

I  1.   Title,  flonToyamoos,  and  eoatract^ 

Under  an  oil  lease  providing  that  the 
should  stand  all  expense  of  suits  in  defecdi^ 
the  lease,  the  lessee  cannot  recover  the  conEid-^ 
ation  paid  for  bis  lease,  under  a  contract  to  r- 
turn  the  same  if  there  was  any  ootstandiu 
lease  superseding  his  lease,  where  it  is  at 
shown  that  be  attempted  to  comply  witb  1^ 
undertaking  to  defend  the  lease  again<it  i 
prior  lessee,  or  that  the  prior  lessee  mitr^ 
under  agreement  with  the  lessor. — Conklic:  v.  , 
Krandu^y  (Sup.)  13. 

*No  estate  vests  in  the  lessee  of  an  oil  H«  i 
if  oil  Is  not  found. — Conkling  t.  Kiantlv-i; 

(Sup.)  13.  I 

*Under  the  terms  of  an  oil  lease,  hrti.  t'-t . 
failure  to  enter  the  premises  or  pay  tb^  ' 
fied  rental  was  an  abandonment  of  the  leas*- 
Conkling  v.  Krandusky  (Sup.)  13.  I 

*The  rule  that  forfeiture  or  abandoDmer!  « 
not  looked  niton  with  ftivor  is  not  appli'  '  '  I 
to  oil  leases.— Conklins  r.  Krandusky  i^u;  i  I 
13.  I 

*The  granting  of  an  oil  lease  held  a  iK'sT*- 
tion  on  the  part  of  the  owo^  that  she  rK..:.- 
ed  a  prior  lease  as  terminated. — Conkliw  ^• 
Krandusky  (Sup.)  13. 

'Abandonment  of  work  under  an  oil  Ittsf 

II  years  AeU  to  show  abandonment  o( 
lease  as  a  matter  of  law.— Conkllnc  r.  En> 
dusky  (Sup.)  1& 


•Paint  unatetwL  Saa  aylUbw. 
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Operation  of  nlnest  qunie*,  wad 
wells. 


Lawn  1908,  p.  1221,  c.  429,  8  1,  prohibiting 
the  {lumping  or  drawing  by  artificial  means  oi 
certain  mineral  waters  for  the  purpose  of  ex- 
Enctiog  and  vending  the  gas  separate  from  the 
water,  held  within  the  police  power.— Hatliort) 
r.  Natural  Carbonic  Gas  Co.  (Sup.)  874. 


MINORS. 


See  Infants. 


MISDEMEANOR. 

See  CrimiQal  Law,  .§  2. 

Necessity  of  indictment  in  prosecatlon  for,  see 
Indictment  and  Infonnanon,  |  1. 

MISREPRESENTATION. 

See  Fraud. 

By  insured,  see  Insurance,  f  4. 

MONEY  LENT. 

The  complaint  in  an  action  to  recover  money 
loaned  to  a  corporation  at  the  request  of  de- 
fradanta  Jteld  sufficient— May  t.  Oharlouia 
(Sup.)  554. 

MONEY  PAID. 

Where  the  owner  bad  paid  the  contractor  in 
full  when  the  latter  abandoned  the  worlc,  the 
owner  not  beinf;  authorized  by  the  contract  to 
complete  the  work,  money  paid  by  the  owner  to 
ntisfy  liens  of  third  persona  for  worlt  done  for 
the  coutra(5tor  before  abandonment  canoot  be 
recovered.— Stevens  v.  Smith  (Co.  Ct.)  361. 

The  owner,  to  recover  money  jwiid  to  satisfy 
liens  of  snticontractors  where  the  contractor 
abandoned  the  work,  must  show  tbe  amount  doe 
the  principal  contractor,  the  value  of  the  worlc 
done  by  tbe  lienors,  and  a  valid  lien  on  his 
premisaL— Stevens  v.  Smith  (Co.  Ct.)  361. 

MONEY  RECEIVED. 

Becorery  of  payment  In  geneial,  see  'Payment, 
I  3. 

Becovery  of  price  paid  for  land,  see  Vendor 
and  Pnrdiaaer,  |  5- 

MONOPOLIES. 

Combination  of  carriers,  aee  Carriers,  {  1. 
Combinationa  among  corporations,  aee  Corpora- 

tiODB,  I  4. 

MONUMENTS. 

In  description  of  property  conveyed,  see  Bound- 
aries, i  1. 


MORTGAGES. 

Affidavits  for  publication  aervice  of  atmimona 

in  forecloeure,  see  Process,  |  1. 
Right  of  mortgagee  to  insurance,  see  Insurance, 

S  8. 

Right  to  discovery  In  foreclosure  snit,  see 
Discovery,  {  1. 

Mortgaget  of  particular  species  of,  or  estotet  or 

interest  in,  property. 
Estate  held  in  truat.  see  Trusts,  f  4. 
Leaseholds,  see  Landlord  and  Tenant,  |  2. 
Railroads,  see  Railroads,  S  4. 

I  1.   CoBstrootloB  and  •peratloH. 

Mortgage  hel4  to  cover  b^fidal  interest  of 
the  settlor  of  a  trnat.— Newton  v.  Hunt  (Sup.) 

573. 

S  153.  Equities  htld  not  to  be  with  mortga- 
gees of  premises  conveyed  on  a  condition  aUMe- 

?.uent  as  against  those  entitled  to  declare  a  fot^ 
eltute  for  Dreach  of  such  conditi<ni^Fowler  v. 
Coatea  (Sup.)  840. 

(  105.  Certain  mortgage  held  to  be  tbe  prim- 
ary, and  a  certain  oUier  mortgage  to  be  the 
collateral,  aecaril?.— Abert  v.  Komfeld  (Sup.) 

884. 

{  114.  Collateral  mortgage  held  not  security 
for  the  entire  debt,  but  only  for  a  certain  sum, 
less  than  the  mortgage  debt,  on  the  payment  of 
which  it  was  stipulated  ttie  mortgage  would  be 
discharged.— Abert  v.  Kornfeld  (Sup.)  884. 

I  X.  AasiffiuneBt  of  mortsace  or  debt. 

*A  mortgagee,  who  qaitclaima  bia  interest  in 
the  land  mortgaged,  thereby  assigns  the  mort- 
gage to  the  grantee,— Gottfleb  v.  City  of  New 
Yorit  (Sup.)  545. 

i  3.   Tranafer   of   pvoperty  mortc*B*A 
ov  of  equity  oif  vedemptloii. 

9  283.  Effect  on  a  mortgagor's  liability  of  an 
agreement  between  the  mortgagees'  assignee  and 
his  snccessors  extending  the  time  for  payment 
stated.— Cohen  v.  Hecht  (Sup.)  809. 

I  4*  Paymen't  or  performanee  of  oob- 
dltlon,  releaae,  and  aatisfaotlaB. 

A  tender  of  the  interest  on  a  mortgage  is  in 
time,  if  made  before  election  to  treat  the  priu' 
cipal  as  due  for  nonpayment  of  interest. — Cresco 
Realty  Co.  v.  Claik  (Sup.)  650. 

*A  tender  of  tbe  interest  on  a  mortgage,  to 
be  available  as  a  defense  against  forecloanre, 
need  not  be  kept  good  by  payment  into  court — 
Cresco  Realty  Co.  v.  CUrk  (Snp.)  SCO. 

I  5.  FoTeeloawa  hj  aetion. 

Statement  aa  to  lien  of  judgment  on  surplus 
fund  from  mortgage  foreclosure.— Terry  v.  Fuller 

(Sup.)  450. 

Statement  as  to  allowance  of  costs  and  dis- 
bursements on  proceedings  to  obtain  tbe  surplus 
money  from  mortgage  foreclosnre  sale.— Terry  r. 
Fuller  (Sup.)  45a 

A  mortgagee,  purchasing  the  premises  at  fore- 
closure sale,  held  to  have  acquired  the  premises 
as  trustee  for  a  third  person.— Gottlieb  v.  City 
of  New  York  (Sup.)  545. 


*F«lnt  aanotatad.  See  ayUabna. 


Digitized  by 


1206 


112  NEW  XORK  8DPPLBXENT 
and  146  Nflw  York  SUte  R^orttr 


Election  to  treat  the  priocfpal  of  a  mort- 
gage assigned  as  collateral  aecurity  as  due  for 
□onpay meat  of  interest  held  required  to  be  made 
aBBlgnor  and  assignee  jointly. — Cresco  Realty 
Co.  r.  Clark  (Sup.)  650. 

Appearance  by  the  receivers  of  the  assignee 
of  a  mortgage  assigned  as  collateral  security  at 
the  trial  of  the  foreclosure  suit,  and  consent  to 
the  judgmeat,  held  not  to  eappiy  the  lack  of  an 
election  by  the  receivers  to  treat  the  principal 
due  for  nonpayment  of  interest.— Cresco  Realty 
Co.  T.  Clark  (Sup.)  550. 

*An  election  to  treat  a  mortgage  due  for  non- 

Eayment  of  interest  may  be  made  before  suit 
rougbt  to  foreclose,  or  by  bringlDg  sait,  but 
must  be  reasonably  made.— Cresco  Realty  Co. 
T.  Clark  (8np.)  550. 

*An  election  to  treat  a  mortgage  doe  for  non- 
payment of  interest  must  be  made  affirmatively. 
—Cresco  Realty  Co.  v.  Clark  (Sup.)  550. 

Where  a  mortgage  declared  that  It  was  made 
in  England  and  should  be  interpreted  accord- 
ing to  EDgliah  law,  held,  that  the  costs  of  an 
action  at  law  to  establish  the  debt  would  be 
included  In  an  action  in  New  York  to  establish 
the  lien  of  the  mortgage.— Newton  Hunt 
(Sup.)  573. 

§  529.  The  court  Jield  not  empowered,  after 
ordering  the  release  of  a  purchaser  at  a  mort- 
gage foreclosare  aale  «nd  the  return  by  the 
referee  of  the  down  payment,  to  vacate  the 
order  and  direct  a  conveyance  to  the  assignee  of 
the  purchaser's  bid,  since  that  would  constitute 
a  private  resale,  which  is  not  authorized  either 
by  Code  Civ,  Prcc.l  1678,  or  by  Oen.  Bnlea  of 
Practice  No.  62.— Ely      Matthews  (Sup.)  788. 

S  S61.  In  the  circumstances,  plaintiffs  Jtdd 
not  entitled,  under  Code  Civ.  Proc.  1628,  to 
sue  guarantors  of  a  mortgage  debt  (or  a  de- 
ficiency  on  foreclosare. — Morrison  v.  Slater 

(Sup.)  855. 

8  561.  Rule  governing  a  foreclosing  mort- 
gagee's right,  under  Code  Civ.  Proc  f  1628,  to 
maintain  a  separate  suit  to  enforce  personal  lia- 
bility, stated.— Morriaon     Slater  (Sup.)  855. 

§  427.  Rules  governing  aulta  against  guai^ 
antors  of  mortfcage  debts  stated. — Morriaon  v. 

Slater  (Sup.)  855. 

S  488.  The  phrase  "pay  the  purchase  money 
into  court,"  in  an  order  requiring  the  purchaser 
in  a  foreclosure  suit  to  pay  the  money.  Is 
synonymous  with  the  phrase  "complete  his  pnr^ 
chase."— State  Bank  v.  Wilchinsky  (Sup.)  1002. 

S  623.  A  purchaser  at  foreclosure,  who.  aft- 
er his  son  made  the  bid,  signed  the  terms  of 
sale  and  furnished  checks  for  the  purchase  mon- 
ey, adopted  the  bid  and  was  responsible  for  the 
completion  of  the  contract— State  Bank.  v.  Wil- 
chinsky (Sup.)  1002. 

8  624.  A  morteagee  held  entitled  to  an  order 
requiring  a  purchaser  at  a  foreclosure  to  pay 
into  court  either  the  whole  amount  ot  hia  pur- 
chftse  money  or  such  sum  as  would  indemnify  the 
mortgagee  for  the  failure  to  complete  the  pnr- 
chase.- State  Bank  v.  Wilchinsky  (Sup.)  1002. 


MOTIONS. 


Relating  to  pleadings,  see  Pleading,  I  6. 

For  particular  purpose*  or  relief. 
Change  of  venue  in  civil  actions,  see  Venne,  |  L 
Direction  of  verdict  in  civil  actions,  see  Trit. 
?  4. 

Dismissal  or  nonsuit  on  trial,  see  Trial,  1 1 
New  trial  in  dvil  actions,  see  New  Titil,  U 
1,  2. 

Openit^  or  setting  aside  default  judgmeat, 
Judgment,  t  1. 

Ffesentati(»i  of  objections  for  review,  see  Ap- 
peal and  Error.  §  2. 

Quashing  indictment  or  informatitm,  see  1b- 
dictment  and  Information,  |  5. 

Quashing  or  vacating  execution,  me  ExccDticc. 

MOTOR  CABS. 

See  Carriers,  |  1. 

MUNICIPAL  CORPORATIONS. 

See  Schools  and  School  Districts.  {  2. 
Admisaions  in  pleading-  in  action  against  se* 

Pleading,  8  2. 
Compensation  of  attorney  appearing  in  kt^-: 

opening  proceedings,  see  Attorney  and  CU^it 

8  ^ 

ConstructloD  of  municipal  charters,  see  Sal- 
utes, I  2. 

Dedication  of  streets,  see  Dedication,  8  1- 
Description  of  property  in  deed  to  city  lo-x 

see  Boundaries,  f  1. 
Exercise  of  power  of  eminent  domaio.  m 

Eminent  Domain,  8f  1.  2. 
Injuries  from  operation  of  pumping  plarc  u 

taking  private  property  without  com{>raM- 

tion.  see  Eminent  Domain,  8 
Judicial  notice  of  ordinances  and  resolotioai 

see  Evidence,  8  1- 
Judicial  notice  of  population,  see  Evidence,  1 1 
Municipal  courts,  see  Courts,  8  ^ 
Ordinances  relating  to  intoxicating  liquon.  tn 

Intoxicating  Liquors. 
PresumptifHis  on  appeal  in  action  for  injati^ 

incident  to  maintenance  of  pumping  stat/X 

see  Appeal  and  Error,  g  6. 
Right  of  city  to  restrain  acts  of  gas  compsi;. 

see  Injunction,  8  2. 
Street  railroads,  see  Street  Railroada. 
Water  sapply,  see  Waters  and  Water  Coants. 

I  8- 

8  1.   OaTenasaMtal   pvwens   mmA  tmm- 
ttons  Im  seneraL 

The  court,  In  a  taxpayers*  suit  to  restrain  tb' 
collection  of  a  tax  for  the  construction  of  t 
sewer  system,  held  to  have  nothing  to  do 
the  wisdom  of  the  adoption  by  popnhir  toi^ 
a  proposition  for  the  construction  of  a  i-^f 
system.- Mead  v.  Turner  (Sup.)  127. 

8  2.    Ofloen,  acents,  and  aaplarCs. 

Relators,  who  were  deprived  of  their  positi 
under  the  state  gas  inspector  by  the  abolitixc.  : 
that  office,  must  promptly  ai>fiert  their  riiht  ■■ 
preference  in  employment  under  the  dril  »n- 


*P«lBt  anaotatod.  See  syUatas. 
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CO  commiBsion,  fai  order  to  be  entitled  to  em- 
ployment.—People  V.  Willcox  (Sup.)  341. 

nnder  Laws  1907,  p.  930.  c.  429,  §  82,  abol- 
Khing  the  office  of  gas  meter  inspector,  and 
iransferring  its  duties  to'the  civil  service  com- 
fin^sion,  relators,  former  employes  of  the  gas 
insiM'ctor,  held  to  be  deprived  of  their  positions 
!)>'  the  statute,  and  only  entitled  to  preference 
in  employment  by  the  civil  service  laws  and 
mles,  which  right  was  reconilzed  by  a  resoln- 
tion  of  the  commisBlon.— People  t.  WUlcoz 
iSup.)  341. 

Tender  Civil  Service  Law,  Laws  1899,  p.  795, 
?.  870,  as  amended,  providing  that  a  public  serv- 
ice employ^  who  was  a  member  of  a  volunteer 
fire  department  at  the  time  it  was  disbanded 
can  only  be  removed  after  bearing  on  state 
charges,  the  public  service  commiBsion  were 
not  bound  to  take  notice  that  relator  was  a  vol- 
untf^er  fireman,  and  were  justified  in  awaiting 
i-onipetent  evidence  of  that  fact. — People  v. 
Willcox  (Sup.)  341. 

A  police  officer,  retired  under  Greater  New 
Tork  Charter  (Laws  1901  p.  154,  c.  460)  fi  354, 
subd.  4.  held  not  entitled  to  compel  the  police 
commissioner  to  increase  his  pension  to  $500, 
notwithstanding  the  provisions  of  section  355. 
— Beal  V.  Bingham  (Sup.)  465. 

Under  Greater  New  Tork  Charter  (Laws 
1901.  pp.  153,  167,  c.  466)  sections  354,  357.  a 
certificate  held  to  authorize  the  diBmissal  and 
the  placing  on  the  pension  roll  of  a  member  of 
the  police  force.— Hodginji  v.  Bingham  (Sup.) 
o43. 

*Tbe  salary  of  a  statutory  office  mast  be  paid 

by  the  city  to  him  to  whom  the  office  beloofts. 
whether  he  actually  performs  the  duties  thereof 
or  not,  unless  paid  to  a  de  facto  Incumbent. — 
0'I>onnell  v.  City  of  New  Toi*  (Sup.)  760. 

*A  veteran  foreman  in  the  bureau  of  high- 
ways held  not  entitled  to  recover  his  salary 
from  the  time  be  was  wrongfully  discharged  un- 
der the  veteran  employes'  act  (Laws  1887,  p. 
57!>.  c,  464)  without  notice  and  hearing,  on 
subsequent  reinstatement. — O'Donnell  v.  City  of 
New  York  (Sup.)  760. 

S  142.  A  visiting  chaplain  held  an  employ^ 
of  the  department  of  public  charities,  and  not 
ilisqualified  from  serving  as  chaplain  of  citv 
linsnitals  under  the  Greater  New  York  charter 
(Laws  1901.  p.  c.  406.  S  1649).— Blum  v. 
CSty  of  New  Tork  (Sup.)  IVIl. 

i  3.  Fnbllo  impvoTenentB. 

•Village  Law,  Diws  1897,  p.  440,  c.  414,  $ 
260.  relating  to  the  construction  of  a  sewer 
system,  held  not  to  require  the  plan  of  a  sys- 
tem to  embrace  every  Interal  sewer  which  may 
become  necessary  witii  the  growth  of  the  vil- 
lage.—Mead  V.  Tamer  (Sup.)  127. 

The  power  of  a  village,  under  the  village 
Inw.  to  construct  a  sewer  system  at  its  own  ex- 
pense, held  not  abridged  by  orders  made  b,v  the 
State  Board  of  Health,  under  Health  Laws, 
Tjiws  1R«3.  p.  1519,  c.  661,  S  72.— Mead  v. 
Turner  (Sup.)  127. 
Under  Laws  1898.  p.  377,  c.  182,  fi  30,  as 
1001,  p.  1855,  c.  552,  re- 


amended  by  Laws 


latlng  to  changing  the  grade  of  streets,  and 
Railroad  Law,  Ijiwb  1890,  p.  1087,  c.  565,  S  H. 
requiring  consent  at  the  city  to  erection  of  a 
railroad  bridge  In  any  street,  defendant  city  by 
directing  a  raUroad  to  change  its  bridge,  bo 
as  to  necessitate  a  change  of  the  grade  of  a 
street,  and  directing  Eind  supervising  the  man- 
ner of  doing  the  work,  without  ascertaining 
damages  to  abutting  property  owners,  acted  il- 
legally so  as  to  render  it  liable. — Sweeting  v. 
New  York  Cent.  &  H.  B.  R.  Co.  (Sup.)  226. 

Under  Laws  189B,  p.  377,  c.  182,  1  80,  as 
amended  by  Laws  1901,  p.  1855,  c.  552.  empow- 
ering the  common  coancil  of  a  city  to  author- 
ize  a  change  of  grade  in  a  street  npon  compen- 
sation being  made,  where  a  city  lequired  a  rail- 
road to  change  Its  bridge,  necessitating  a  change 
of  grade  of  a  street  held  that  the  railroad  com- 
pany could  not  commence  proceedings  under  the 
statute  to  ascertain  the  damages  of  abutting 
property  owners.— Sweeting  v.  New  York  Cent. 
&  H.  R.  R.  Co.  (Sup.)  225. 

Under  Laws  1898,  n.  877.  c.  182,  fi  SO,  as 
amended  by  Laws  1901,  p.  1355,  c.  552,  pro- 
hibiting the  change  of  grade  of  a  city  street 
without  compensation  for  damages,  defendant 
railroad  company  held  a  joint  wrongdoer  with 
defendant  city  by  aiding  and  assisting  the  city 
in  changing  the  grade  of  a  street;  no  proceed- 
ings to  ascertain  damages  having  been  taken. 
—Sweeting  v.  New  York  Cent  ft  H.  R.  R.  Co. 
(Sup.)  225: 

Under  Laws  1898.  p.  377,  c.  182,  S  30.  as 
amended  by  Laws  1901,  p.  1355,  c.  552,  relat- 
ing to  cbangiog  the  grade  of  a  street  upon  mak- 
ing compensation  for  damages,  the  manner  of 
fixing  the  compensation  allowed  by  the  statute 
held  exclusive,  providing  the  owner  could  orig- 
inate the  proceedings  for  damages  or  the  city 
did  originate  them. — Sweeting  v.  New  York 
Cent,  ft  H.  R.  R.  Co.  (Sup.)  225. 

Finding  that  change  of  grade  of  street  was 
done  by  the  city  held  justified. — ^Bemhard  v. 
City  of  Rochester  (Sup.)  229. 

Under  section  30  of  the  White  charter  (Laws 
1898,^,377.  c.  182,  as  amended  b/  Iawb  1901, 

It.  13oD,  c.  5.^2).  and  section  11  of  the  railroad 
aw  (Laws  18.W,  p.  1087,  c.  56r>).  the  city  held 
liable  in  damages  to  abutting  property  owners 
for  permitting  a  railroad  to  change  toe  grade 
of  a  street  without  compensation  to  abutting 
owners^Bembard  v.  City  of  Rochester  (Sup.) 
229. 

The  Legislature  can  compel  compensation  to 
abutting  property  owners  for  damages  resulting 
from  changing  the  grade  of  a  city  street.— 
Bernhard  v.  City  of  Rochester  (Sup.)  229, 

Under  section  80  of  the  White  charter  (T^aws 
1898,  p.  377,  c.  182,  as  amended  by  Laws  1901, 
p.  13d5,  c.  d52),  and  section  11  of  the  railroad 
law  (Laws  1890,  p.  1087,  c.  565).  the  city's  di- 
rection of  the  grade  to  be  adopted  in  erecting 
a  railroad  bridge  held  not  a  compliance  with 
section  30,  but  only  an  enlargement  of  the 
terms  of  its  consent  under  the  railroad  law. — 
Bernhard  v.  City  of  Rochester  (Sup.)  229. 

•The  New  York  City  commissioner  of  water 
supply,  gas,  and  electricity  Ae^d  to  have  no  pow- 
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er  to  make  a  regulation  that  bids  by  a  corpora- 
tion should  be  signed  in  a  certain  way  in  the 
absence  of  authority  given  by  the  charter,  and 
in  the  absence  of  ordinance  or  resolution  by  the 
board  of  aldermen  requiring  bids  to  be  signed, 

Kassed  in  pursuance  of  section  419,  Greater 
[ew  York  Charter  (Laws  1901,  p.  186,  c  4litt), 
relating  to  the  letting  of  contracts  under  regula- 
tions established  by  the  board  of  aldermen. — 
Daly  V.  O'Brien  (Sup.)  304. 

*frhe  entering  into  a  contract  by  a  commlft- 
sioner  of  a  city  department  with  a  higher  bidder 
for  work  to  be  done  on  a  city  water  system 
after  the  rejection  of  the  lowest  bid  for  the  non- 
observance  of  an  arbitrary  unauthorized  regula- 
tion of  the  commissioner  held  an  illegal  official 
act,  and  the  contract  void.— Daly  v.  O'Brien 
(Sup.)  304. 

A  written  agreement  for  the  construction  of 
a  sewer  and  its  appurtenances  and  of  a  sewer- 
age disposal  plant  AeM  divisible,  so  that  the  pro- 
vision for  the  sewer  can  be  sustained,  though 
the  other  provisions  be  void.— Uvalde  Asphalt 
Pav.  Co.  V.  City  of  New  York  (Sup.)  535. 

S  336.  Where  a  contract  has  been  awarded 
for  a  public  improvement  for  the  city,  the 
«)urt  will  not  interfere  with  its  performance, 
unless  its  illegality  is  clearly  establfsbed.— Holly 
V.  City  of  New  York  (Sup!)  797. 

§  336.  Where  a  city,  contracting  for  the 
construction  of  a  steel  pipe  line,  awarded  the 
contract  to  ttie  lowest  bidder,  a  taxpayer  could 
not  complain  because  the  bidder  would  make  a 
larger  proSt  than  a  higher  bidder  on  another 
style  of  pipe  would  have  made.— Holly  v.  City 
of  New  York  (Sup.)  797. 

§  330.  An  unpatented  article  made  in  this 
country  by  patented  machinery  only  Acid  not  a 
patented  article,  within  Greater  New  York 
Charter  (Laws  1001,  p.  642,  c.  466)  S  1554,  re- 
lating to  the  purchase  of  patented  articles  for 
public  improvements. — Holly  T.  City  of  New 
York.  (Sup.)  797. 

S  331.  Where  each  bidder  for  a  public  im- 
provement is  given  an  opportuniQr  for  fair  com- 
mtition,  the  bidders  are  on  equal  terms.— Holly. 
T.  City  of  New  York  (Sup.)  797, 

S  331.  Facts  held  not  to  show  unjust  discrimi- 
nation in  awarding  a  contract  for  the  construc- 
tion of  a  public  improvement.— Holly  v.  City 
of  New  York  (Sup.)  797. 

8  47a  Under  Laws  1897,  p.  422,  c.  414,  I 
166,  as  amended  by  Laws  1907,  p.  61,  c.  44, 
held,  tiie  owner  of  a  comer  lot  was  liable  for 
no  part  of  paving  the  side  street ;  his  deed  con- 
veying only  to  its  exterior  bonndst7,r-0'Leary 
V.  City  of  Glena  Falls  (Sup.)  932. 

$  4-    Pollee  power  and  ngnlatians. 

The  entrance  hall  in  a  tenement  house  held  to 
be  of  the  width  required  by  Tenement  House 
Act  (Laws  1901,  p.  895,  c.  834)  «  20,  notwith- 
standing a  chinmey  breast  extending  into  it— 
Umbeiv  T.  Neinken  (Sup.)  618. 

S  600.  An  ordinance  of  a  dty  regulating  the 
sale  of  poultry  Mid  a  valid  exercise  of  the  po- 
lice power.— People  r.  Reicberter  (Sup.)  936. 


i  690.  An  ordinance  regulating  the  sa1»  if 
poultry,  adopted  by  the  city  of  Schenectady  frr- 
suant  to  its  charter  (Laws  1903.  p.  747.  c  STl. 
S  36),  held  to  have  the  force  of  law  and  as  oV 
ligattvy  as  if  enacted  by  the  LeKislatore.— I'w 
pie  T.  Belcherter  (Sup.)  936. 

i  625.  An  ordinance  regulating  the  tak  of 
poultry  held  to  transfer  from  the  buyer  to  iL- 
seller  the  duty  of  performing  that  which  ooe  bt 
the  other  must  perform.- nopte  T.  Bdcfaentr 
(Sup.)  986. 

I  5.  Use  rnnA  resalstloH  at  pvblle  ph- 
ees,  pmportr,  nd  wmks. 

The  park  commissioners  of  the  city  of  Bufalo 
held  to  have  no  power  to  consent  that  [art  | 
lands  be  ased  as  public  highways  as  dintioKuU,.- 
ed  from  parii  purposes.— People     Moner  {Aij." 
307. 

The  rights,  powers,  and  duties  of  the  \»ti 
commisBioneTB  of  the  city  of  Buffalo  ststed.  a: 
the  commissioners,  held  to  have  eaclusive 
trol  over  a  strip  across  a  parkway  to  reguUi- 
its  use  In  their  diseretlwi,  and  could  dose  it  '<> 
use  as  a  driveway  by  the  general  piibUc.-^W;!4 
T.  Mosier  (Sup.)  807. 

Streets  are  part  of  the  highway  syitm  of 
the  state,  kept  open  for  the  benefit  of  the  statr 
and  not  the  municipality;  the  mnnicipaiii: 
being  an  agent  of  the  state  respeetiDc  them.-Iii 
re  Board  of  Rapid  Transit  Oom'rs  (Sup.)  61'-'. 

•Running  a  truck  without  warning  inio  i 
person  Etanding  in  the  street  not  othenvL«e  c: 
structed  held  evidence  of  negligence. — ^Doyl«  t, 
Foster  (Sup.)  673,  675. 

*That  one  struck  by  a  team  bad  been  sU'-'f- 
ing  three  minntes  in  the  street  htld  not  con^l'- 
sive  of  contributory  negligence.— Doyle  t.  Fos\-< 
(Sup.)  673,  675. 

I  705.  Defendant,  owner  of  electric  baawm 
one  of  which  was  towing  the  other  by  a  r..>. 
hdd  not  negligent  as  to  a  person  who  attemp*.'-. 
to  pass  between  the  hansoms  and  was  tbro"o 
by  the  rope.-~Canfidd  New  York  Truup.  Ca 
fSup.)  «Sl 

t  705.  The  driver  of  defendant's  truck  Mi 
negligent  in  so  turning  his  team  that  the  prv 
jection  of  his  load  struck  one  of  plsiotifT* 
horses,  which  was  followlDg.— Callahan  t.  Da-ii 
M..  Oltarsh  Iron  Works  (Sup.)  1102. 

I  705.   In  an  action  for  injuries  to  ow 
plaintiff's  horses  by  being  struck  by  the  r-^: 
of  the  load  on  defendant's  track,  plaintifi* 
driver  held  not  negligenL — Callahan  t.  l>snj 
M.  Oltarsh  Iron  Works  (Sup.)  1102. 

i  6.  Torts. 

*A  municipal  corporation  which  creates  i 
nuisance  to  the  injury  of  adjoining  propt^tr 
cannot  avoid  liability  on  the  ground  thai  t? 
maintaining  the  thing  which  causes  the  n*.:  - 
sance  it  is  exercising  a  gpvemmcDtal  fun^ 
tion.— Gordon  v.  Village  of  Silver  Creek  (Sup.' 

The  liability  of  a  city  for  causing  injnrr  *" 
residence  proper^  by  smoke  dischai^ed  froir.  i 
pumping  plant  Is  not  affected  by  the  qiiesr'  : 
whetner  the  property  is  located  within  or  v-\C- 
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at  the  moDicipal  IbnitB.— Gordon  v.  Ylllage  of 
lilver  Creek  (Sup.)  54. 

•A  statement  of  injuries  to  a  pedestrian 
Bused   by   defective   sidewalk  held  sufficient 
.'ithin  Village  Law,  Laws  1897,  p.  453,  c.  414, 
322.— Romanowski   v.   City  of  Tonawanda 
3np.)  106. 

I'tie  rightB  of  a  pedeatrian,  injured  becanse  of 
defective  sidewalk  while  the  municipality 
wning  it  was  a  Tillage,  and  the  rights  of  the 
lunicipality,  which  subsequently  incorporated 
B  a  city,  must  be  determined  under  tne  pro- 
isiona  of  the  villajre  law.— Romanowski  v. 
Mty  of  Tonawanda  (Sup.)  105. 

*Iti  an  action  against  a  village  for  injuries 
a  a  pedestrian  caused  by  a  defective  sidewalk, 
vidence  held  not  to  show  actionable  negligence, 
-Romanowski  v.  City  of  Tonawanda  (Sup.) 
05. 

*A  village  is  not  bound  to  keep  its  sidewalks 
a  an  absolately  safe  condition  but  only  to  use 
oasonable  care  in  that  regard. — Romanowski  r. 
Hty  of  Tonawanda  (Sup.)  105. 

Under  Buffalo  City  Charter,  §  395,  and  Laws 
906,  p.  14.39,  c.  527,  f  1,  the  city  of  Buffalo 
eld  liable  for  refusing  to  abate  a  nuisance  oc- 
asioned  by  the  periodic  overflow  of  the  Bnffalo 
ivor  and  the  flooding  of  adjacent  lands. — White 
.  City  of  Buffalo  (Sup.)  485. 

A  city's  denial  of  knowledge  Buffident  to  fonn 
belief  as  to  whether  plaiiitUrs  notice  of  in- 
RDtion  to  sue  had  been  ued  as  aUwed  held  frlv- 
lous.— Bogart     Citf  of  Xew  York  (Snp.)  549. 

S  794.  City  held  not  liable  for  injury  to  a 
bild  whose  head  was  caught  between  the  rall- 
aff  of  a  drawbridge  and  the  railing  of  the  bridge 
<roper.— Nichollfl  t.  City  of  New  loA  (Sup.) 
9u. 

ft  751.  New  lork  City  is  not  liable  for  injury 
ansed  by  an  explosion  of  dynamite  stored  in 
street  by  a  subcontractor  In  constructing  a 
(action  of  the  rapid  transit  subway  in  excess 
if  a  permit  given  by  the  fire  commiationer. — 
■lurphy  V.  City  of  New  York  (Sup.)  807. 

§  791.  The  existence  for  less  than  an  hour 
D  the  nighttime  of  a  defect  in  a  sidewalk  hdd 
lot  to  show  negligence  of  the  municipality  in 
ailiiMr  to  discover  it.— Feignaon  T.  Village  of 
iVaveriy  (Sup.)  ^1. 

i  7>   Fiscal   manaBoment,  jpiiblio  debt* 
■eonritlost  aad  tazatloii. 

The  village  law  held  applicable  to  a  village 
luthorlzed  by  Laws  1907,  p.  888.  c.  4^  to 
>nter  into  an  agreement  with  the  city  of  New 
L'ork  for  the  construction  of  sewer  aystem  for 
the  village.— Mead  T.  Tomer  (Sup.)  127. 

VHiere  the  State  Board  of  Health  has  not 
nade  any  order  for  the  construction  of  a  sewer- 
age system  in  a  village.  Health  Law,  Laws 
1893.  p.  1519.  e.  661.  |  72,  held  not  applicable 
to  the  Tillage.— Head  t.  Turner  (Sup.)  127. 

The  proportion  adopted  by  the  voters  of  a 
village  as  to  the  construction  of  a  sewer  sys- 
tem, held  to  authorize  the  village  trustees  to 


raise  by  taxation  a  certain  sum  for  the  con- 
struction of  the  syatim.— Head  t.  Tomer  (Sup.) 
127. 

A  taxpavera'  action  to  enjoin  mTmlcipnl  au- 
thorities from  collecting  a  tax  for  a  public 
improvement  held  maintainable  only  on  proof 
that  they  are  about  to  act,  or  have  acted,  U- 
^e^lly  or  fraudulently.- Mead  t.  Toraer  (Sap.) 

I  8.  Aetioiis. 

A  finding  by  the  court,  in  an  action  for  in- 
juries to  property  by  coal  dust  from  a  munici- 
pal pumping  plant,  held,  to  import  a  finding 
that  the  use  ox  soft  coal  in  the  plant  was  un- 
reasonable.—Gordon  T.  Village  of  Silver  Creek 
(Sup.)  54. 

MUTUAL  AID  SOCIETIES. 

See  Beneficial  Associations. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  S  10. 

NAMES. 

Under  the  facts,  held,  that  on  attack  of  a  judg- 
ment in  partition  it  would  be  assumed  "Claude 
E."  W..  owner  of  an  interest  in  the  land,  was 
the  one  named  and  served  as  "Clody"  W. — Mc- 
Aulilt  T.  Hughes  (Sup.)  486. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  |  2. 

NAVIGABLE  WATERS. 

See  Canals,  {  1;  Waters  and  Water  Courses. 

I  I.   Blchts  of  poblie. 

*Bvidence  held  to  warrant  a  decree  enjoining 
railway  companies  from  rebuilding  a  fixed 
bridge  across  a  river,  but  to  entitle  them  to  a 
suspension  of  the  decree.— City  of  BufEalo  T. 
Delaware,  L.  ft  W.  R.        (Sup.)  690. 

NAVIGATION. 

See  Navigable  Waters,  1 1. 

NECESSARIES. 

Bight  of  wife  to  contract  for,  see  Husband  aud 
Wife,  I  1. 

NEGLIGENCE. 

By  particular  clas$e»  of  pereone. 
See  Carriers,  §8  2,  3:  Municipal  Corporations, 

i  Q;  Railroads,  }  5. 
Attorney,  see  Attorney  aud  Client,  |  3. 
Charitable  corporation,  see  Charities,  {  2. 


*Polnt  aanotetod.  erllAVu* 


Digitized  by 


1210 


112  NEW  YORK  SUPPLEMENT 
uid  146  N«v  York  Sute  Reporter 


Employera,  aee  Master  and  Servant.  SS  ^S- 
Telegraph  or  telephone  compauies,  eee  Tele- 
graphs and  Telephonea,  S  2. 

Condition  or  uae  of  particular  tpeciet  of  prop- 
srty,  uorts,  mtaohinery,  or  other  inatru- 
mentalitte$. 

See  KxpIoBires;   Ballroads,  i  6;   Street  Bail- 
roads,  i  2. 

Demised  premises,  see  Landlord  and  Tenant, 
8  3. 

Use  of  highvays,  see  Mtmicipal  Corporations, 
8  4. 

Contributory  negligence. 
Law  of  the  case  as  to  question  of,  see  Appeal, 
8 

Of  person  injored  by  negligent  use-  of  street, 

see  Mnnicipal  Corporations,  J  6. 
Of  aervant,  see  Marter  and  Servant,  i|  7,  8. 

5  1.  Ants  or  •mlsiloMa  omaatitntliLS 

*A  license  to  enter  on  land  creates  no  legal 
right  and  imposes  no  duty  upon  the  owner,  ex- 
cept a  general  duty  wliich  every  one  owes  to 
others  to  do  them  no  intentional  harm.— Holmea 
V.  I>elaware  &  Hudson  Ca  (Sup.)  421. 

8  1.  Actionable  negli^^oe  defined.— Toppi  v. 
McDonald  (Sup.)  821. 

i  2.  Actions. 

*In  an  action  for  death  resulting  from  negli- 
gence, the  court's  charge  should  inform  the  jury 
what  acts  or  omissions  they  might  find  to  con- 
stitute negligence.— Clancy  v.  New  York,  N.  H. 

6  H.  R.  Co.  (Sup.)  541. 

An  owner  of  a  lot  held  liable  for  injuries  to 
pedestrian  by  a  temporary  fence  falling  on  him. 
—Masai  T.  Tarmowski  (Sup.)  556. 

Evidence  held  to  show  prima  facie  that  a 
pedestrian's  injury,  caused  by  a  hammer  falling 
upon  him.  resnlted  from  defendant's  negligence. 
— Zettel  r.  Taylor  (Sup.)  638. 

I  121.  In  a  negligence  action,  the  burden 
is  on  plaintiff  to  point  out  the  act  negligently 
done  or  omitted.— Toppi  v.  McDonald  iSupi) 
S21. 

§  141.  Id  an  action  for  negligence,  the  re- 
fusal to  charge  that  negligence,  however  slight, 
on  the  part  of  plaintiff,  if  contributory,  pre- 
cludes a  recovery,  la  erroneou8.~Hartman  t. 
Joline  (Sup.)  1057. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 


NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  In  dril  actions,  see  New 
TriaU  |  1. 

NEWSPAPERS. 

T'nder  County  Law,  Laws  1892,  p.  1749,  c 
BSC,  i  10.  as  amended  by  Laws  1SS»,  p.  1013, 


c.  349;  Laws  1000,  p.  9S2,  c  400,  and  La%4 
1905,  p.  1156.  c.  496,  held,  that  one  newspaper 
cannot  be  designated  to  publish  the  session  la«> 
and  another  to  publish  the  joint  resolutions  of 
the  Legislature.— People  r.  Ford  (Sop.)  19}. 

NEW  TRIAL 

In  action  for  libel  or  slander,  see  Libel  and 

Slander,  2. 

i  1.  Oronnds. 

Where  newly  discovered  evidence  conaistpd  of 
letters  which,  if  genuine,  would  be  material 
and  admissible  and  sufficient  to  warrant  a  nenr 
trial,  such  new  trial  would  not  be  refused  hr^ 
cause  plaintiff  denies  the  genuineness  of  the 
letters,  as  defendant  should  have  an  opportun- 
ity of  submitting  the  question  to  the  jury. — 
Raymond  v.  Ring  (Sup.)  1. 

*Newly  discovered  evidence  held  ground  of 
new  trial.— Bankers'  Money  Order  Ass'n  t.  Na- 
chod  (Sup.)  740. 

I  105.  A  motion  for  a  new  trial  for  ground 
of  newly  dlsco%-ered  evidence  held  not  stistain- 
able.— Solomcn  v.  Alexander  (Sup.)  779. 

I  2.   PvooMdlmBa  to  proouo  new  triaU. 

Where  the  newly  discovered  evidence  relied 
on  by  defendant  as  ground  for  a  new  trial  was 
found  pending  an  appeal  from  the  jndgment 
against  her,  she  was  justified  in  deferring  her 
motion  for  new  trial  until  that  appeal  was  de- 
termined.—Raymond  V.  Ring  (Sup.)  1. 

S  131.  The  court  held  not  authorised  to 
entertain  a  motion  for  a  new  trial  for  newly 
discovered  evidence  until  a  case  and  exceptions 
have  beoi  settled.— Solomon  T.  Alexander  (Snp.) 

779. 

S  163.  Under  Gen.  Rules  of  Practice,  rule 
31,  an  order  granting  a  new  trial  abould  recite 
the  grounds  on  which  the  motion  was  made  and 
the  grounds  on  which  it  was  granted. — Solomon 
V.  Alexander  (Sup.)  779. 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NOMINATION. 

For  office,  aee  Ejections,  %  8. 

NONSUIT. 

Pefore  trial,  see  DismiBsal  and  Nonsuit. 
On  trial,  see  Trial,  8  4. 

NOTARIES. 

Allowance  of  costs  for  admiuisterlng  oaths,  aee 
Costs,  I  2. 

NOTES. 

Fromisaory  notes,  see  Bills  and  Notes 


*Polmt  aamotated.  Sea  arllalma. 
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NOTICE. 

Publication  In  official  oewspapera,  Bee  Kews- 
papers. 

At  affenting  particular  claateg  of  peraon*. 
See  Frincip&l  and  Agent,  |  2 ;  Vendor  and  Pur- 
chaser, I  3. 

Of  parHoHlor  facta,  acta,  or  proaeedmg*  not 

iiidicial. 
See  Mechanics'  Liens.  S  1. 

Injury  from  defective  sidewalk,  see  Manicipal 

Corporations,  §  6. 
Injury  to  employ^,  see  Master  and  Servant,  S  8- 
LoBs  iDsnred  against,  see  Insurance,  i  7. 
Is'caipaynieDt  or  protest  of  tdll  or  nets,  see 

Bills  and  Notes,  f  4. 

Of  particitlar  fvdiciid  prooeeHnga, 
See  Us  PendHis;  Trial,  {  1. 
Action  or  process,  see  Process.  S  1. 
Appc^ntmeut  of  trustee,  see  Trusts,  |  8* 

NUISANCE. 

CompmsatloD  ot  health  oflBcer  for  abating,  see 
Health,  §  1. 

Liability  of  city.  Bee  Mnnldpal  Corporations, 
i  6. 

laabili^  of  master  for  nuisance  created  by 
serrant,  see  Has^  and  Serrant,  i  9. 

%  1.  Private  nnisanoes. 

Where  injnry  to  plaintiffs  land  arising  from 
the  use  of  other  land  in  the  neighborhood  is  un- 
important, or  is  such  as  mi^ht  naturally  be  sup- 
posed it  would  suffer  as  incident  to  the  probable 
or  reasonably  anticipated  lawful  use  of  the  snr- 
roundiBg  property,  plaintiff  cannot  recover  as 
for  a  nui8ance.--Gordon  v.  Village  of  Silver 
Creek  (Sup.)  54. 

One  who  owned  and  lived  on  land  before  it 
was  injured  by  a  nuisance  held  entitled  to  re- 
cover, though  the  residence  on  the  property 
was  erected  after  the  nuisance  came  into  being. 
—Gordon  t.  Village  of  Silvn  Creek  (Sup.)  51. 

'Whether  the  use  of  land  Is  unreasonable 
BO  as  to  constitute  the  use  a  nuisance  depends 
on  the  circumstances  of  the  particular  case  and 
is  a  qtiention  of  fact.— Gordon  t.  Village  of  Sil- 
ver Creek  (Sop.)  54. 

NUNC  PRO  TUNC. 

Withdrawal  of  pleading,  see  Pleading.  {  6. 

OATH. 

Allowance  of  costs  for  administeriu^t  see  Costs, 
12. 

OBJECTIONS. 

For  purpose  of  review,  see  Appeal,  i  2. 
To  Jurisdiction,  see  Courts,  {  1. 


OBSTRUCTIONS. 

Of  flow  of  surface  waters,  see  Waters  and  Wa- 
ter Courses,  f  2. 

OFFICERS. 

Injunctions  affecting,  see  Injunction,  |  1. 
Quo  warranto,  see  Quo  Warranto. 
Review  of  removal  of  by  certiorari,  see  Certio- 
rari, {  1. 

Particular  elaate*  of  officert. 
See  Judges;  Justices  of  the  Peace;  Receivers; 

Sheriffs  and  Constables. 
Corporate  officers,  see  Cor^ratioust  |  8. 
Election  officers,  see  Klections,  §  2. 
Health  officers,  see  Health,  fi  1. 
Municipal  offlcns,  see  Mnmdpal  CorporatlonB, 

M  2.  6.  *^ 

OILS. 

Leases,  see  Mines  and  Minenls,  {  1. 

OPENING. 

Default  Judgment  in  municipal  court.  Bee  Courts, 

8  2. 

Judgment,  see  Judgment,  f  1. 

OPTIONS. 

Requirements  of  statute  of  frands,  see  Frauds, 

Statute  of,  f  1. 
To  purchase  fixtures,  see  Sales,  |  1. 

ORDERS. 

For  examinatim  at  paxty  before  trial,  see  Dis- 
covery, I  1. 

In  supplementary  proceedings,  see  Execntion, 

§  a 

Review  Of  appealable  orders,  see  Appeal. 

ORDINANCES. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, §§  3,  4. 

Relating  to  excavations  by  adjoining  landown- 
ers, see  Adjoining  Landowners. 

PARENT  AND  CHILD. 

See  Adoption;  Guardian  and  Ward  ;  Infants. 

§  2.  In  proceedings  by  a  father  to  recover 
possession  of  bis  child  which  was  in  the  cus- 
tody of  its  mother,  it  was  proper  to  Invoke  the 
chancery  power  of  the  conrt  1^  petltion.~In 
re  Tieroey  (Sup.)  1039. 

8  2.  Order  refusing  the  father  the  custody 
of  his  child  after  abandonment  by  his  wife 
reversed. — In  re  Tiemey  (Sup.)  1039. 

The  ftither  held  not  liable  for  goods,  not 
ncocssnries,  furnished  the  son,  because  of  a 
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iinbseqaent  promise  conditioned  on  the  son  doing 
BOmetniDg  Uiat  he  did  not  do. — Loucks  t.  Dul- 
cher  {Co.  Ct.)  269. 

*To  make  a  father  liable  for  gooda  famished 
his  minor  .son  without  his  consent  or  direction, 
held  it  must  be  shown  they  were  a  necessity  to 
the  son^Loucks  t.  Dutcber  (Co.  Gt.)  208. 

PARKS. 

See  Monlcipal  Corporations,  |  5. 

PAROL  EVIDENCE. 

In  civil  actions,  see  Sridence,  ST. 

PARTICUURS. 

BUI  of,  tee  Pleading,  f  IS. 

PARTIES. 

In  acUoM  Ttp  or  againat  particular  olat»€$  of 
persons. 

See  Executors  and  Administrators,.  15;  In- 
fants, §  1. 

In  pariicular  actions  or  procaedatgi. 

See  Specific  Performance,  }  3. 

Probate  proceedings,  see  Wills,  {  2. 

To  foreclose  mortgage,  see  Mortgages,  {  6. 

Review  at  to  parties,  and  parties  to  proceedings 
in  appeUata  courts. 

See  Appeal,  S  i. 

To  convevancee,  conhvcts,  or  other  trantaetions. 
See  Contracts,  i  2. 

Party  wall  contract,  see  Party  Walts. 

i  1.  New  parties  and  ehkiace  of  parties. 

S  40.  One  interested  in  an  estate  held  en- 
titled to  intervene  in  an  action  on  behalf  of  tes- 
tator.—Schleeinger  t;  Bear  (Sap.)  826. 

PARTIES  AGGRIEVED. 

As  entitled  to  appeal,  see  .^peali  |  L 

PARTITION. 

Stay  of  proceedings  In  general,  see  Action,  %  % 
Stibstitntion  of  attorneys,  Bee  Attorney  and 
Client.  S  2. 

I  1.   AotloBS  for  partition. 

Heirs  of  a  widow  and  their  privies  held  es- 
topped by  a  decree  in  partition  to  claim  that 
the  referee's  deed  did  not  convey  as  an  ap- 
purtenance land  between  high  and  low  water 
mark  owned  by  the  widow  s  husband  at  bis 
death.— Inter-City  Realty  Co.  v.  Newman  (Sup.) 
481. 

Purchaser  at  partition  sale  held  not  entitled 
to  relief  from  his  bid,  but  only  to  an  allowance, 


because  of  failure  of  title  to  a  few  Inches  in  tbe 
rear.— Uebelacker  v.  Uebdacker  (Sup.)  527. 

Encroachments  on  a  lot  at  time  of  partition 
sale,  having  been  removed,  AeU  not  to  oiutle 
the  purchaser  to  relief  from  his  bid. — Ud>e 
lacker  v.  Uebelacker  (Sup.)  527. 

Purchaser  at  partition  sale  held  not  entitled 
to  relief  from  his  bid  because  of  li^  of  taxes 
on  a  few  Inches  of  the  lot ;  titie  failing  as  to 
them,  and  they  not  being  included  in  hia  deed, 
but  be  being  made  an  allowance  therefor. — ^Uebe- 
lacker T.  Uoielacker  (Sup.)  627. 

S  16-  Devisees  held  not  precluded  from  suing 
to  sell  the  land  and  partitifMi  the  proceeds.— 
Manley  v.  Manley  (Sup.)  771. 

%  16.  Devisees  held  entitled  to  a  partition 
of  residuary  estate.— Manley  v.  Manley  (Sop.) 
771, 

S  55.  A  i)artition  complaint  held  not  insuffi- 
cient for  failing  to  allege  possession  by  plain- 
tiffs or  defendants. — Manley  v.  Manley  (Sup.) 
771, 

PARTNERSHIP. 

See  Associations. 

Bight  to  discovery  in  salt  to  dissolve  sec  IHi* 

covery,  S  1. 

I  1.   Kiitnal  HKhts,  dvtles*  asd  liabili- 
ties of  partners. 

i  77.  Each  partner  is  vested  with  the  title 
to  firm  property,  and  a  sale  by  one  of  a  part  of 
it  and  receipt  of  the  proceeds  is  not  a  conver- 
sion.—Gross  V.  Gross  (Sup.)  790. 

i  2.   BlKhts  ana  UabUltlea  aa  to  tUrd 
persons. 

A  partner  holding  the  legal  title  to  firm  prop* 
erty  may  authorize  her  husband  as  acent  to 
contract  for  the  sale  thereof.— Bond  Realty  Co. 
V.  Founds  (Sup.)  433. 

*A  partnership  may  anthorise  a  partner  hold- 
ing the  titie  of  firm  property  to  convvy  Cbs 
same.— Bond  Realty  Co.  t.  Pounds  (Sup.)  433. 

{  205.  Where  a  complaint  contained  the  al- 
legation usual  in  an  action  against  a  firm,  and 
the  decision  found  that  defendants  were  copan- 
nersi  a  motion  by  one  defendant,  not  served, 
to  vacate  the  judgment  as  to  him.  Arid  prop- 
erly denied.— Gramt  v.  Abramowita  (Sup.)  1081. 


I  3. 


and  snrrlTlas 


Death  of  partner, 
pairtners. 

Surviving  partner  of  a  firm  having  purchss^ 
the  deceased  partner's  interest  under  an  op- 
tion contained  in  the  latter'a  will  h€ld  to  have 
acquired  title  to  all  moneys  of  the  firm  and  ac- 
counts receivable  undivided  at  the  date  of  th^ 
deceased  partner's  death.— Id  re  (Snr.) 
27a 

I  4.   IMssolntlan,   sattlamaat*  aad 

oonntinc. 

%  325.    Rights  of  a  receiver  respecting  fim 

Sroperty  in  a  partner's  bands  stated.— Gross  v. 
froes  (Sup.)  7w, 
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PARTY  WALLS. 

*A  covenaot  by  one  of  two  adjoining  owuen 
to  pay  the  other  ^200  on  his  making  use  of  a 
party  wall  Held  not  a  personal  covenantt  but 
one  running  with  the  landr— Morris  t.  Burr 
(Sup.)  243. 

In  a  suit  on  a  covenant  to  contrlbate  to  a 
party  wall,  the  covenantor's  immediate  grantee 
subject  to  the  coTeoant,  who  used  the  wail,  and 
thereafter  conveyed  the  property  to  another 
subject  to  the  curenantB  and  restrictions  in 
former  deeds,  was  not  a  necessary  or  proper 
part7.-^orru  t.  Bnrr  (Sup.)  248. 

PASSENGERS. 

See  Carriers.  |  8. 

PATENTS. 

S  1*    Title,  eoiiTeyanoea,  and  eenirmcts. 

S  218.  A  contract  asaierning  an  invention 
held  not  to  make  the  inventor's  rights  to  royal- 
ties depend  on  the  granting  of  letters  patent  — 
Beyer  v.  Metropolitan  Sewing  Mach.  Co.  (Sap.) 
817. 

PAWNBROKERS. 

XeceHdty  for  indictment  in  prosecntion  of,  see 
Indictment  and  Information,  1 1. 

PAYMENT, 

Recovery  for  money  paid,  see  Money  Paid. 

Of  particuJar  cla»»et  of  obUgationt  or  liaTnHtiet. 

See  Costs,  f  3;  Mortgages.  §  4. 

Bill  of  exchange  or  promissory  note,  see  Bills 

and  Notes,  }  5. 
Compensation  for  property  taken  for  public  use, 

see  Eminent  Domain,  S  1. 
Price  of  land  sold,  see  Vendor  and  Purchaser, 

I  2. 

I  1.   Requisites  and  snffloieBer. 

§  5.  That  a  debtor  is  aware  that  bis  cred- 
itor is  indebted  held  not  to  affect  the  good 
faith  of  payments  on  his  own  debt.— Hubbard 
T.  J.  P.  Lewis  Co.  (Sup.)  1050. 

{  9,   Pleading,  eTldenee,  trlalt  and  re- 
Tlew. 

In  an  action  on  a  pre-existing  debt,  in  which 
defendant  pleads  payment  by  check,  not  paid 
because  of  the  closing  of  the  bank,  the  burden 
is  on  defendant  to  show  delivery  and  acceptance 
of  the  check,  and  loss  to  him  by  lachen  In  pres- 
entation.—Dehoust  V.  Lewis  (Sup.)  559. 

Facts  held  sufficient  to  establish  loss  on  the 
part  of  the  drawer  of  a  check  from  the  payee's 
failure  to  present  the  same  for  payment  within 
a  reasonable  time.— Dehonst  t.  Lewis  (Sup.) 
559. 

S  3.    BesoTery  ot  pkyments. 

*Tbe  general  rule  is  that  payments  made 
under  a  mistake  of  tact,  though  negligently 


made,  may  be  recovered.— Trust  Co.  of  America 
r.  Hamilton  Bank  of  New  Tork  City  (Sup.)  84. 

PEDDLERS. 

See  Hawkers  and  Peddlers. 

PENALTIES. 

For^excessive  charge  by  carrier,  see  Carriers, 

For  refusal  to  accept  message,  see  Telegraphs 

and  Telephones,  S  2. 
Under  contracts,  see  Damages,  8  2. 

f>ENDENCY  OF  ACTION. 

SWect  as  to  pn^rty  involved,  see  IAm  Pendeno. 

PENSIONS. 

To  policemen,  aee  Municipal  Corporations,  t  2. 

PERCOLATING  WATERS. 

See  Waters  and  Water  Courses,  1 1, 

PERJURY. 

S  1.  OffensM  and  responslbUlty  there* 
for. 

*The  elemente  of  the  crime  of  peijury  stated. 
—People  V.  Tatum  (Sup)  86. 

Giving_  of  false  testimony  before  grand  jury 
held  perjury,  though  one  unauthorized  was  pres- 
ent.—People  V.  Giaser  (Sup.)  823. 

I  X.  Proseontioii  and  punishment. 

*An  indictment  for  perjury  committed  be- 
fore a  grand  jury  must  state  the  matter  under 
investigation  by  the  grand  jury,  so  that  defend- 
ant may  be  prepared  to  show  at  the  trial,  if  he 
can,  that,  even  though  the  testimony  be  false, 
it  was  not  material  to  the  investigation.— 
People  T.  Tatum  (Sup.)  36. 

An  indictment  for  perjury  held  to  show  that 
the  testimony  of  accused  was  not  material  or 
relevant  to  any  competent  inquiry.- People  v. 

Tatum  (Sup.)  36. 

•An  indictment  for  perjnry  should  Rtate 
wherein  the  matter  was  false,  and  not  merely 
allege  the  conclusion  that  defendant  falsely 
stated  in  his  testimony  that  be  knew  certain 
facta.— People  v.  Tatum  (Sup.)  36. 

*Proof  held  not  to  sustain  a  conviction  for 
suborning  perjury. — People  v.  Frank  (Sup)  615. 

PERPETUITIES. 

Will  construed,  and  held  void  as  violating  the 
statute  against  perpetuities. — Simpson  v.  Trnst 
Co.  of  America  (Sup.)  165. 

•Under  the  statute  against  perpetuities  (1 
Bev.  St  [1st  Fd.]  p.  778,  pt.  2,  e.  4,  tit  4, 
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§  1)  it  cannot  be  assumed  that  some  of  tbe  lega- 
tees will  die,  so  as  to  effect  testator's  [Qtention 
without  violating  the  statute,— Simpson  v. 
Trust  Co.  of  America  (Sup.)  370. 

*A  bequest  held  void  as  to  a  lemainder  there- 
in limited  as  being  contrary  to  tbe  statute 
Against  perpetuities.— Simpson  r.  Trust  Co.  of 
America  (Sup.)  370. 

*Wfll  coastnied.  and  minor  son  on  arriving  at 

age,  held  entitled  to  accumulated  income  on  a 
trust  for  his  benefit  and  to  the  income  of  his 
share  of  the  trust  until  its  termination. — In  re 
O'Heilly  (Sur.)  206. 

*A  bequest  to  two  granddanghters  of  a  anm 
of  money,  with  a  provision  that  they  shall  not 
receive  ft  until  they  are  25  years  of  age,  does 
not  suspend  absolute  ovraership  for  a  term  of 
rears  without  a  trustee  to  hold  or  transfer  it— 
In  re  Becker  (Sur.)  221. 


PERSONAL  INJURIES. 

particular  cautca  or  meant  of  injury. 
See  Animals;  Negligence. 

Negligence  of  employes  (rf  charitable  corpora- 
tion, see  Ch&rHiea,  9  2. 
Negligence  of  servant  see  Master  and  Servant, 

S  0. 

Nef^ligent  use  of  street,  see  Huuldpal  Corpora- 
tions. {  4. 

Operation  of  railroads,  see  Railroads,  i  6. 

Particular  claaaes  of  peraont  injured. 
Employ^,  see  Master  and  Servant,  {{  8-8. 
Passenger,  see  Carriers,  |  8. 
Stevedores,  see  Shipping,  i  1. 
Traveler  .on   highway  crossing   railroad,  see 

Railroads,  fi  6. 
Traveler  on  highways,  see  Hunidpal  Coipora- 

tion^  f  6. 

Remediea. 

A^pHcabllltr  of  instmctions  to  case,  see  Trial, 

Determination  end  disposition  of  cause  on  ap- 
peal, see  Appeal  and  Error,  |  Q, 

Excessive  damages,  see  Damages,  g  6. 

Extra  allowance  oi  costs,  see  Costs,  |  2, 

Instructions  to  jury,  see  Trial,  8  5. 

Law  of  the  case  on  subsequent  appeal,  see  Ap- 
peal, I  6. 

PETITION. 

Fw^establishment  of  highway,  see  Highwaya, 

PETIT  LARCENY. 

Necessity  of  Indictment,  see  Indictment  and  In- 
formation, 1 1. 

PLEADING. 

<::oufonnlt7  of  jndgmoit  to  pleadings,  see  Judg* 
ment,  j  2. 


In  actiona  1>y  '  or  againat  particular  etowea  of 
peraona. 

Assignees,  see  Assignments,  §  1. 

Between  c<Hrporation  and  corporate  offi<!ecs,  aee 

Corporations, '{  8. 

In  particular  acliona  or  proceeding*. 
See  False  Imprisonment,  I  1;    Fraud,  f  2: 
Money  Loit;  Partition;  1 1;  Siwcific  Perform- 
ance; I  S. 

For  breach  of  contract,  see  Contracts.  S  4. 

For  breach  of  contrax^t  of  sale,  see  Salee,  {  5. 

For  personal  injuries,  see  Municipal  Con>ora- 
tioDS,  f  6h 

For  servicea,  see  Work  and  Labor. 

Indictment  or  crimiual  information  or  com- 
plaint, see  Indictment  and  Information. 

On  bill  or  note,  see  Bills  and  Notes,  {  6. 

On  insurance  poUct',  see  Insurauce.,  i|  9.  10. 

To  foreclose  mechanic's  lien,  see  Mechanics' 
Liens,  {  4. 

I  1.  Form  mnA  allec*tiotts  In  coaexttl. 

'Admission  in  answer,  where  stricken  oat  by 
amendment,  held  not  evidence  in  tbe  case,  an- 
less  shown  to  have  been  made  by  defendant*' 
direction.— McKane  v.  Dady  (Sup.)  650. 

*A  complaint  to  foreclose  a  mechanic's  lies 
hfld  not  to  state  a  cause  of  action,  becanse  al- 
leging a  mere  conclusion  of  law. — Mitchell  t. 
Dunmore  Realty  Co.  (Sup.)  659. 


Pisa  or  answer,  oroai  oa 
and  afidavit  of  defemse. 

*Where,  in  an  action  against  a  city,  tbe  com- 
plaint alleged  the  filiDgof  notice  of  intent  to 
sue,  required  by  Laws  1886,  p.  801.  c.  572,  wfaii^ 
allegation  was  not  denied,  the  filiog  of  sadi  no- 
tice was  hot  in  issue.— Bogart  v.  City  of  New 
York  (Sup.)  649. 

'Allegations  of  a  complaint  are  admitted  by 
defendant's  failure  to  desy  them. — Zettel  v. 
Taylor  (Sup.)  639. 

*An  answer  held  not  required  to  formally  ad- 
mit anything  (Code  Civ.  Proc.  |  600). — ^McKane 

V.  Dady  (Sup.)  650. 

S  142.  Under  Code  Civ.  Proc.  I  507.  held 
that,  where  defense  or  counterclaim  does  not 
refer  to  tbe  cause  of  action  which  it  is  intended 
to  answer,  it  must  be  assumed  that  it  Is  pleadtHl 
as  a  complete  defense,  and,  if  demurrea  to.  it 
must  be  treated  as  such.— Price  t.  Derbjshire 
Coffee  Co.  (Sup.)  830. 

S  121.  An  answer  alleging  that  defendant  has 
no  knowledge  as  to  the  truth  of  the  allen- 
tlons  of  the  complaint  and  tfaereftm  dmies  the 
same  Is  Insufficient.— Finn  v.  Post  (Sup.)  lOM. 

9  142.  A  breach  of  warranty  is  not  avail- 
able as  a  counterclaim  In  an  action  for  the  price 
of  goods  where  pleaded  as  a  defense. — Wlfmer- 
dlng  V.  Stronse  (Sup.)  lOBL 

I  3.    Beplloation   or  replr  asd  aabs*- 
qnent  ^ leadlnss. 

*An  executor,  in  a  suit  against  him  for  fraud 
committed  by  testator,  held  entitled,  under  Code 
Civ.  Proc.  §  516,  to  a  reply  to  the  matter  con- 
tained in  tbe  answer. — RichaTds  T.  Greasoa 
(Sup.)  675. 


•Polmt  auotfttad.  sylliAw. 
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S  4.   Sawrer  or  «xoeptioa> 

*11iat  tbe  complaiDt  does  not  state  a  cause 
of  action  is  a  complete  reply  to  a  demurrer  to 
a  defense.— Maher  t.  Potter  (Sup.)  102. 

Wheie,  in  an  action  on  an  insorani^e  agent's 
contract  of  employment,  it  did  not  appear  on 
tbe  face  of  tbe  complaint  tbat  defendant  was 
a  life  insurance  company,  or  organized  under 
tbe  laws  of  the  state,  tbe  objection  tbat  tbe 
contract  Tiolated  Laws  1900,  p.  796,  c.  320, 
f  34  could  not  be  raised  br  demurren—Akers 
V.  Mutual  Life  Ins.  Go.  of  New  Tork  (Sup.) 
254. 

*ln  an  action  for  damages  for  defendant's  fail- 
ure to  execute  a  deed  as  required  by  decree  for 
specific  performance  in  a  former  suit,  defendant 
could  not  avail  bimself,  on  demurrer,  of  any 
right  he  might  have  by  reason  of  tbe  former 
action  and  judgment;  the  complaint  stating  a 
cause  of  aedon  on  Its  fue.— Will  v.  Barnwell 
(Sup.)  462. 

The  sufficiency  of  a  complaint  Ui  a  suit  to  de- 
termine tbe  rights  of  several  claimants  to  a 
fund,  and  for  an  accounting  as  incidental  to  tbe 
main  relief,  cannot  be  tested  as  a  complaint  for 
an  accounting.— Lovett  v.  Harden  Bros.  Truck- 
ing Co.  (SnpO  652. 

S  203.  On  demurrer  to  a  complaint  on  a 
check,  the  court  will  not  determine,  from  an  in- 
spection of  the  check,  whether  it  was  payable 
to  **Toni  Sine  Wo  Kee,"  or  "Long  Sing  Wo 
Kee."— Moy  Sle  Tighe  v.  Fargo  (Sup.)  927. 

S  222.  Where  defendants'  demurrer  to  tbe 
complaint  was  overruled  with  leave  to  plead 
over  on  payment  of  ?10  costs,  they  were  im- 
properly permitted  by  another  justice  of  the 
court  to  file  their  answer  and  proceed  to  trial 
without  such  payment.- State  Board  of  Phar- 
macy T.  Lurie  (Sup.)  1092. 

1  192.  Demurrer  to  complaint  held  frivolous. 
— MacHahon  t.  Simon  (Sup.)  1110. 

I  222.  l^iough  defeadant'a  demurrer  to  tbe 
complaint  be  (nvolous,  held  he  should  be  allow- 
ed to  answer. — MacMabon  v.  Simon  (Sup.)  1110. 

{  5.    BUI  of  partiaulani  muI  eopr  of  ac« 
eovBt* 

*DefeDdant,  in  a  suit  for  a  gross  sum  for  in- 
jury to  personalty  and  to  a  freehold,  is  entitled 
to  a  bill  of  particnlan).— Weinstein  v.  O'Leary 
(Sup.)  641. 

*Iu  an  action  for  the  price  of  shares  of  stock 
sold  defendant,  plaintiff  held  entitled  to  a  bill 
of  _particnlarB  of  defendant's  aepAnte  defense. 
— Harris  T.  Dmcklieb  (Snp.)  671. 

*Tbe  rule  denying  bills  of  particulars  for 
laches  does  not  apply  where,  though  tbe  motion 
was  not  made  until  the  trial,  plaiutiff  had  lost 
nothing  by  the  delay,  and  she  would  not  have 
,to  submit  to  a  postponement. — Convery  v.  ilar- 
riu  (Sup.)  673. 

S  326.  Where  a  party  has  attempted  in  good 
faith,  but  unBuccessfuIly,  to  serve  a  sufficient 
bill  of  particulars,  he  should  be  given  other  rea- 
Bcmable  ojiportunity  to  comply  with  the  court's 
order.— Boikowltx  r.  Sulibacher  (Sup.)  890. 


S  320.  In  an  action  for  the  breach  of  an 
undertaking  given  for  the  performance  of  a 
building  contract,  defendant  held  entitled  to 
a  bill  of  iiarticnlars.- Schwanachild  &  Suls- 
beriger  Co.  v.  Empire  State  Surety  Co.  (Sap.) 

S  6.  ■  FUinc  servlee,  and  withdrawal. 

*Rule  respecting  one's  right  to  withdraw  a  de- 
mnner  oa  Its  being  overruled  stated.- Asphalt 
Const  Co.  T.  Bouker  (Sup.)  SI. 

While  the  trial  court  properly  amended  nunc 
pro  tunc  a  decision  overmiing  a  demurrer  so 
as  to  relieve  plaintilf  from  the  admission  of 
facts  by  the  demurrer,  held,  tbe  amendment 
should  have  been  allowra  upon  a  condition  stat- 
ed^Asphalt  Const.  Co.  v.  Bouker  (Sup.)  31. 

The  striking  out,  without  notice,  of  an  amend- 
ed answer,  as  interp(wed  for  delay,  held  error. 
—Murphy  v.  Lyon  (Sup.)  152. 

*In  an  action  on  a  fire  policy,  insured  held 
not  required  to  elect  whether  be  would  rely  on 
the  policy  or  on  an  adjustment  set  forth  in  tbe 
complaint— Leslie  v.  Firemen's  Ins.  Oo.  of  Mew- 
ark,  N.  J.  (SupO  496. 

Complaint  held  sufficiently  definite  as  to  its 
meaning,  so  tbat  Code  Civ.  Proc.  §  546,  author- 
izing an  amendment,  does  not  apply,  but  defend- 
ant's remedy  is  by  a  bill  of  particulars.- (Sould 
T.  McLaughlin  (Sup.)  518. 

'Under  tbe  en>ress  provisions  of  Code  Civ. 
Proc.  i  647  (Laws  1908,.  p.  462.  c.  166;,  if 
either  party  is  entitled  to  judgment  upon  the 
pleadings,  the  court  may,  upon  motion  at  any 
time  after  issue  Joined,  give  judgment  accord- 
iiwly.— Mitchell  t.  Dunmore  Realty  Co.  (Sup.) 
(S9. 

I  846.  In  an  action  In  this  state  on  a  judg- 
ment recovered  by  plaintiff  in  another  state, 
the  answer  held  frivolous. — Finn  v.  Post  (Sup.) 
1046. 

S  849.  In  an  action  on  certain  notes,  plain- 
tiff's riirht  to  judgmmt  on  the  pleadings  hrld 
not  affected  by  a  plea  of  payment  resulting 
from  a  failure  of  Mrformance  of  transactions 
inter  alios  acta.— Kafka  t.  Wardwell  (Sup.) 
1114.  . 

PLEDGES. 

Necessity  of  indictment  in  prosecution  of  pawn- 
broker for  larceny,  see  Indictment  and  Infor- 
matloDi  1 1. 

POLICE. 

See  Municipal  Corporations,  {  2. 
Necessity  for  Indictment  In  prosecution  against 
police  officer,  see  Indictment  and  Information, 

POLICE  POWER. 

Of  muulcipalityt  see  Municipal  Corporations, 
S  4. 

To  restrain  violation  of  laws  relating  to  sub- 
terranean waters,  see  Waters  and  Water 
Courses,  {  1. 


*P*tmt  au«tet«d.  San  sarllalma. 


Digitized  by 


12X6 

POLICY- 

Of  iiiBiirance,  se«  iDsnraDce. 


POLITICAL  RIGHTS. 


112  NEW  TOBK  SUPPLEMENT 
tad  Xtt  N<w  York  BUto  Roporter 

in  particular  civil  aeliont  or  proeeeiingt. 
See  DiTorce,  (  2;  Mandamos,  {  1. 
AccoudUdk  hy  executor  or  adrntototntoi,  m 

Executors  and  AdmhiiBtratiUB,  |  & 
CoDdemDatioD  itKooeediugB,  aeo  ESmlneDt  Da- 
main,  i  2. 


Suffrage,  w«  EHectioDs. 

POSSESSION. 

See  AdTerae  PoweuUm. 

POULTRY. 

Begulaticm  of  sale      citjr,  see  Municipal  Cor* 
poratioui^  I  4. 

POWERS. 

S  1.    Creatloli,  eziatenQe,  aad  ralldltj. 

The  character  of  a  power  in  tmat  and  nglit 
of  donee  to  release  it  held  to  be  determined  bj 
the  law  of  tfae  state  where  the  property  is,  not 
the  law  of  donee'a  domicile. — Newton  v.  Hunt 
(Sap.)  57a 

To  satisfy  the  reasonable  meaning  of  the 
statute  of  uses  aad  trusts,  the  time  of  "crea- 
tion" of  the  power  of  nneqaal  appointment 
among  the  children  of  the  settlor  of  a  trust  de- 
clared—Newton V.  Hunt  (Sup.)  573. 

•Under  1  Bev.  St.  (Ist  Ed.)  p.  2.  c  1,  tit.  2, 
B  79,  a  power  reserved  to  the  settlor  of  a  trust 
of  appointment  of  remainders  by  will  among  her 
children  held  not  a  general  beneficial  poAver,  but 
a  power  in  trust,  which  could  not  be  released. — 
Newton  v.  Hunt  (Sup.)  573. 

A  covenant  in  a  mortgage  held  not  to  operate 
as  a  relinquishment  of  the  power  of  anMnt- 
ment  of  remainders  by  will. — Newton  t.  Bunt 
(Sup.)  673. 

§  2.  OoBstnutlim  mmd  ««mtiom. 

•A  power  to  appoint  by  will  may  not  be  ex- 
ercised by  deed. — Newton  v.  Hunt  (Sup.)  67'd. 

§  18.  Beneficiaries  in  a  trust  held  to  have 
life  estates,  with  a  power  of  apiwiDtment  in  the 
survivor  to  dispose  of  the  remaiader,  which 
could  only  be  exercised  after  the  other  was  dead, 
to  take  effect  at  the  survivor's  death,  so  that 
tile  power  could  not  bo  exercised  in  advance  hy 
either  in  favor  of  the  other,  so  as  to  %-est  the  re- 
mainder in  either  or  both  of  them. — Garrett  v. 
Dundos  (Sup.)  811. 

f  41.  ^  Where  C.  took  a  vested  remainder  In 
a  certain  interest  in  her  father's  estate  as  of 
the  father's  death,  subject  to  certain  contin- 
gencies, which  never  happened,  she  can  repudi- 
ate the  exercise  of  a  power  of  appointment  in 
her  ictereat  and  claim  exclusively  under  ber 
father'a  will.— In  re  Haggerty  (Sup.)  1017. 


Prosecution 
Uon,  i  2. 


PRACTICE. 

of  actiiHts  in  general, 


see  Ac- 


Particular  proeeeding»  m  mettomt. 

See  Abatement  and  Berival;  AMmzt^: 
Costs;  D^KisitioDs;  Dismissal  and  Nowat: 
Dvidence:  E^xecution;  Judgment;  Jn^I>  jI 
Sales;  Juir  ;  Liaiitatiou  of  Actions;  Part>>; 
Pleading;  Process;  Removal  o£  Caoies;  Tiial; 
Venue. 

Nonsuit,  aee  Trial,  |  4^ 

Pof^MwIar  r«inedic«  ta  or  incident  to  aetmt. 
See  Aireet,  S  1;  Attachment;  DiscoreiT;  b- 
Junction;  Receivera 

Procedure  in  crimincl  proaecsfieaa 
Sec  Criminal  Law;  Extradition. 
For  offenses  against  liquor  laws,  see  lataxiat- 
ing  Liquor^  i  & 

Proeedure  m  eaerdte  of  apedal  or  'timited  jwii- 

diction. 
In  equity,  see  Equity. 

In  justices'  courts,  see  Justices  of  the  Peace.  1 1 

Procedure  inorhj/  partitmlar  nwrfa  ortKteada 

See  Courts. 

Procedure  on  review. 
See  Appeal;  New  Trial. 

PREFERENCES. 

Effect  of  proceedings  in  bankmptcv  see  Bask* 

ruptcy,  8  1. 
In  trial  of  canses,  see  Trial,  {  2, 

PREJUDICE. 

Ground  tot  reversal  in  civil  actlMis,  see  Ap- 
peal, I  6u 

PRELIMINARY  INJUNCTION. 

See  Injunction,  |  3. 

PREMIUMS. 

For  lusonuice,  see  lusuraoce,  |  OL 

PRESENTMENT. 

Of  bill  or  note,  see  Bills  and  Notes.  |  4. 
Of  claims  against  esute  of  deced«it;  sat  Sfr 
ccntota  ana  Administrators,  }  3. 


PRESUMPTIONS. 


On  aweal  or  error,  see  AhkaI,  |  SL 
*P^imt  MnmotBtad,  Mmm  orllalnM. 
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PRIMARY  ELECTIONS. 

See  Slentions,  S  & 

PRINCIPAL  AND  AGENT. 

Demurrer  to  pleading  in  actifoi  on  ageiit's  con- 
tract, Bee  PleAiUng,  i  4. 
Sale  by  agent,  see  Sales,  S  2. 

Agmctf  m  parHoular  r^ationt,  ofice*,  or  oo- 
CMpation*. 

See  Brokere. 

Agency  of  partner  for  firm,  Bee  PartnoBhUit  I  2. 
Corporate  agents,  see  Corporations,  8  3. 
Insurance  agents,  aee  Insurance,  |  2. 
Municipal  agents,  see  Mnnidpal  CoiiKwatioiu, 
S  0. 

I  1.  The  velatlosk. 

I  8.  Every  servant  b  an  agent,  though 
the  converse  is  not  true.— McKenna  v.  Stay- 
man  Mfg.  Co.  (Sup.)  109B. 

8  2.   RIshts  and  UabUities  mm  to  third 
persona. 

One  employed  to  drive  a  race  horse  bad  not 
implied  authority  to  receive  a  parse  won  by 
the  horse.— Snow  v.  Wathen  (Sup.)  41. 

Brokers  purchasing  stock  on  margin  for  an- 
other broker  and  carrying  it  in  a  separate  ac- 
count in  his  name,  but  under  circumstances 
tending  to  show  notice  that  It  was  purchased 
for  plaintiff,  held  liable  to  plaintiff  for  conver- 
sion on  applylag  the  stock  and  profits  to  pay- 
ment of  such  other  broker''B  debt  to  them  on  his 
other  accounts.— Conklin  v.  Raymond  (Sup.)  77. 

A  receipt  and  release  by  plaintifFs  agent, 
who  had  had  individual  dealings  with  defend- 
ants, Acid  binding  on  plaintiff  (mly  to  the  extmt 
of  the  amount  actually  received  by  the  agent — 
Conklin  v.  Raymond  (Sup.)  77. 

*The  vendor  of  land  held  not  the  purchaser's 
agent  in  procuring  a  quitclaim  deed  of  the  land, 
and  hence  notice  to  the  vendor  of  a  preyious 
conveyance  by  the  quitclaim  grantor  was  not  no- 
tice to  the  pniehaser.— Ril»  v.  Robinson  (Sup.) 
753. 

{  103.  One  signing  an  order  for  goods  held 
to  thereby  waive  an  inconsistent  oral  agree- 
ment with  the  agent  of  the  seller. — Metropolitan 
Aluminum  Mfg.  Oo.  v.  Lau  (Sup.)  1059. 

S  147.  Persons  dealing  with  a  special  agent 
held  bound  at  their  peril  to  determine  the 
agent's  power.— Metropolitan  Aluminum  Mfg. 
Co.  V.  Lau  (Sup.)  1059. 

I  147.  The  position  of  a  salesman  merely 
signifies  a  limited  authority  and  one  dealing 
with  him  is  as  a  matter  of  law,  charged  with 
notice  thereof,  bo  that,  before  trusting  to  it, 
be  is  bound  to  ascertain  its  extent.— Metro- 
politan Aluminum  Mfg.  Co.  v.  Laa  (Sup.)  1059. 

S  148.  Where  one  orders  ^oods  of  an  agent 
of  the  seller  with  direct  notice  that  the  agent 
in  making  an  oral  agreement  exceeded  his  au- 
thority, toe  agent's  agreement  did  not  bind  the 
seller. — Metropolitan  Aluminum  Mfg.  Co.  v. 
lAu  (Sup.)  1059. 


f  145.  One  held  not  liable  as  an  nndlsckwed 
principal.— McKenna  T.  fitajman  Mfg.  Co. 
(Sup.)  1008. 

Employ^  of  plaintiff  held  authorized  to  stipu- 
late terms  of  contract  with  express  company  for 
transportation  of  trunk.— Wrl^t  v.  Fai^o  (City 

PRINCIPAL  AND  SURETY. 

LiaUIities  of  sureties  on  bonds  in  legal  pro- 
ceedings, see  Appeal,  I  7;  Injunction,  |  5. 

Liability  of  surety'  ou  undertaking  for  support 
of  wife,  see  Husband  and  Wife,  i  2. 

I  1.    BIclita  mnd  remedlaa  of  snrety. 

•Right  of  surety  company  to  set  off  money 
deposited  with  it  to  secure  it  against  liability 
on  a  bond  on  its  liability  on  another  bond  of 
the  same  depositor,  though  its  liability  on  the 
original  bond  had  ceased,  stated. — Sullivan  v. 
Bankers'  Surety  Co.  (City  Gt)  ITS. 

PRIORITIES. 

Of  mortgages,  see  Mortgages,  §  1. 

PRIVATE  NUISANCE. 

See  Nuisance,  1 1. 

PRIVATE  ROADS. 

Bl^ti  of  way,  see  Basements. 

PRIVILEGE. 

From  service  of  process,see  Process,  |  1. 

Of  married  wmnen,  see  Husband  and  Wife,  fi  1. 

PRIVILEGED  COMMUNICATIONS. 

Defamatonr  commuulcations,  see  libel  and 
Slander,  {  1. 

PROBATE. 

Of  wUl,  see  Wills,  fi  2. 

PROCESS. 

Effect  of  appearance,  see  Appearance. 
In  municipal  courts,  see  Courts,  S  2. 

In  actions  againgt  pariUmtar  oUliaet  of  persoiM. 

See  Partnership,  §  2. 

Particular  lonm  of  writs  or  other  proett*. 
See  Arrest;  Bxecutlm;  Injunction;  Mandamus; 
Quo  Warranto. 

Process  in  speeioj  iurititctiona. 
Justice  court,  see  Justices  ot  the  Peace,  8  2. 

E  1.  Serrloe. 

*One  served  while  In  the  state  an  a  witness 
held  to  have  waived  by  delay  bis  rigtit  to  claim 
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privilege  and  have  the  service  set  aside.— Finn* 
cane  v.  Warner  (Sup.)  137. 

'Affidavits  for  pubticatioo  service  of  summons 
in  &  mortgage  foreclosure  action  Acid  iosnffi- 
dent— Lewine  t.  Gerardo  (Bnp.)  102. 

"Place  of  his  sojoorn,"  aa  used  in  Code  Oiv. 
Proc.  S  435,  defined.— HesB  T.  Felt  (Snp^  470. 

Facts  held  not  to  warrant  vacation  of  an 

order  for  substituted  service,  under  Code  Civ. 
Proc.  {  435.— Hess  v.  Felt  (Sup.)  470. 

Noncompliance  with  Code  Civ.  Proc  {  1670, 
held  not  to  vitiate  substituted  service  of  pro- 
ce88.~He«8  T.  Felt  (Sup.)  470. 

Laws  1839,  p.  335,  c.  367,  making  void  the 
service  of  all  writs,  orders,  etc.,  on  Saturday 
upon  any  person  keeping  that  day  as  the  Sab- 
bath, having  been  erpr^aly  repealed  by  Laws 
1847,  p.  461,  c.  849,  service  of  moving  papers 
for  an  Injnnction  on  Saturday  upon  snch  a 
person  was  valid. — New  York  &  New  Jersey 
Telephone  Co.  v.  Rosenthal  (Sap.)  G12. 

PROFITS. 

Element  of  damages,  see  Damages^  1  1. 

PROHIBITION. 

Of  trafBc  in  Inttnlcatlzig  liqaoa,  sea  Intozicat 
Ing  UqaoTB. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 


PROOF. 


Of  deatlt,  see  Death.  S  1. 
Of  loas  Insared  against  si 


Insniance,  |  7. 


PROPERTY 

Constitntional  guaranties  of  rights  of  property, 

see  Constitutional  Law,  i  5. 
Protection  of  rights  of  property  by  injunction, 

see  Injunction,  fi  1. 

Of  particular  claaaet  of  persona. 
See  Indians. 

Partners,  see  Partnership,  {  1. 

Particular  $pecie»  of  property. 

See  Mines  and  Minerals. 
Vessels,  see  Shipping. 

Tranafers  and  other  mattert  affccUng  title. 
See  Adverse  Possession. 
Dedication  to  public  ose,  see  Dedication. 
Taking  for  public  hm^  see  Eminent  Domain. 

PROPRIETARY  GRANTS. 

See  Public  Lands,  i  8. 


PROTEST. 

Of  bill  or  note,  see  Bills  and  Notes,  |  4. 

PROVINCE  OF  COURT  AND  JURY. 

In  dvU  actions,  see  Trial,  |  6. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  ot  Injury,  Me 

Damages,  |  1. 
Of  Injnrr  from  explosion,  see  BzidoaiTei. 

PUBLICATION. 

In  official  newspapers,  see  Newspapen. 
Service  of  process,  see  Process,  {  1. 

PUBLIC  DEBT. 

See  Munidpal  Corporations,  {  7. 

PUBLIC  IMPROVEMENTS. 

By  mnnidpalities,  sea  Munidpal  Oorporationa, 
18. 

PUBLIC  LANDS. 

{  1.  Oorenunmt  •WBWsUp. 

The  orii^nal  13  colonies  were  independent 
sovereignties,  and  the  fee  of  all  the  land  with- 
in their  respective  domain  belonged  to  the  col- 
ony where  situated.— Seneca  Nation  of  Indians 
V.  Appleby  (Sup.)  177. 


of  laads  of 


Sttrver  and  disposal 
United  States. 

•"Pre-emption"  defined. — Seneca  Nation  of  lit- 
dlans  T.  Appleby  (Sup.)  177. 

The  right  of  pre-emption  when  applied  to  ac- 
quiaition  of  Indian  lands  may  not  pass  by  mere 
conveyance  of  the  lands  described. — Seneca  Na- 
tion of  Indians  v.  Applebv  (Sup.)  177. 

S  3.   Oolonial  and  proprlistarr  (mita. 

In  the  assertion  of  Utie  to  lands  in  this  coun- 
try by  right  of  discovery,  the  Interest  of  the 
Indians  was  not  recognized,  and  priority  of 
possession  signifies  political  mastery  and  the 
assertion  of  title  in  the  land.— Seneca  Nation  of 
Indians  t.  Appleby  (SnpJ  177. 

PUBLIC  POLICY. 

Affecting  contract  of  telephone  company,  tsee 

Teleffraphs  and  Telephones,  f  1. 
Affecting  resolutions  of  board  of  governon  of 

association,  aee  Associations. 

PUBLIC  SCHOOLS. 


See  Schools  and  Sdhool  Districts,  1 2. 
*Potai  umotated.  8oe  syllAlms. 
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PUBLIC  SERVICE  CORPORATIONS. 

See  Carrien;    Railroads;    Street  Railroads; 

Telegraphs  and  Telephones. 
TazatioQ  of  property  of,  see  Taxation,  |  1. 
Treapaas  by  lightiiig  CMnpa&y,  aee  Trespass  1 1. 

PUBLIC  USE. 

Dedicaticm  of  prtnwrt;,  see  Dedication. 
Taking  propwty  for  pablic  nse^  see  Eminent  Do- 
main. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Gonrses.  f  8. 

PUNISHMENT. 

See  Criminal  Law,  {  7. 

For  disorderly  conduct,  see  Disorderly  Conduct. 

PUNITIVE  DAMAGES. 

See  Damages,  (  3. 

For  injaries  caused  br  aemnt,  see  Master  and 
Servant.  |  0. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

Attachment,  see  Attachment.  |  8> 
Execution,       Execution,  |  4. 
Indicbnent  or  intormati<m,  see  Indictment  and 
Information,  |  5. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  Trial,  i  4. 

QUIETING  TITLE. 

{  1.   Prooeedinss  and  relief. 

S  35.  The  compTaint  in  an  action  under  Code 
Civ.  Proc.  SS  1638.  1639,  to  deternyne  adverse 
claims  to  land,  held  good.— Neale  v.  Walter 
(Sup.)  IML 

QUO  WARRANTO. . 

S  1.  Ifatvra  mad  noaBds. 

▲  court  of  equity  has  no  inherent  power  to 
try  the  disputed  title  to  corporate  office  and  to 

enjoin  one  in  possession  from  the  exercise  of 
its  functions  at  the  suit  of  a  rival  claimant 
This  may  be  done  and  Judgment  of  ouster 
rendered  only  in  an  action  of  quo  warranto 
instituted  bv  the  Attorn^  General  in  the  name 


of  the  people. — Moir  t.  Provident  Savings  Life 
r.  Boa  of  New  York  (Sup.)  57. 


AsBor. 


RAILROADS. 

See  Street  Railroads. 

As  employers,  see  Master  and  Servant 

Carriage  of  gooda  and  passengers,  see  Carriers. 

Condemnation  of  land  tor  by  city,  see  Bndnent 
Domain,  }  1. 

Covenants  by  railroad  acquiring  right  of  way, 
See  Covenants,  S  1. 

Exercise  of  power  of  eminent  domain,  flee  Emi- 
nent Domain,  S  2. 

Liability  for  obstruction  of  surface  waters,  see 
Waters  and  Water  Courses,  S  2. 

Liability  of,  for  injuries  from  ezploei<Hi  of  tor- 
pedo,  see  Explosivea. 

I  1.    Control  and  v^^latlon  in  ceneral. 

In  proceedings  tiefore  railroad  commiBsionera 
to  secure  a  certificate  of  public  necessity  and 
convenience  under  the  railroad  law.  certain 
questions  asked  a  director  of  the  road  as  to 

subscriptions  to  capital  held  improperly  exclud- 
ed.— People  V.  Public  Service  Commission  of 
Second  Dist.  of  New  York  (Sup.)  133. 

*Before  issuing  a  certificate  of  necessity  and 
convenience  for  a  railway,  as  provided  by  Rail- 
road Law,  Laws  1890.  p.  1083,  c-  5^.  as  amend- 
ed by  Laws  1892,  p.  1383,  c.  676.  fi  2,  subd. 
13,  the  railroad  commissioners  should  determine 
whether  the  alleged  railroad  company  is  duly 
Incorporated,  and,  if  the  minimum  amount  of 
capital  stock  required  has  not  been  subscribed 
and  paid,  the  certificate  should  be  denied. — 
People  V.  Public  Service  Commission  of  Sec- 
ond Dist.  of  New  York  (Sup.)  233. 

I  a.  Blcht  of  war  «^  ofker  intcvests 
Im  land. 

A  provision  of  the  Constitution  as  to  canals 
held  not  to  prevent  the  L^islature  giving  a 
railroad  right  of  way  over  a  canal,  not  inter- 
fering with  its  use  as  aadi^Pryor  r.  City  of 
Buffalo  (Sup.)  437. 

i  3.  Oonstraotlon,    autimtnumea,  mad 
•anlpBiant. 

9  96.  Where  a  city  procured  land  across  a 
steam  railroad  for  a  street  before  the  passage 
of  the  railroad  law  (Laws  1897,  p.  794,  c.  75^). 
but  did  not  put  it  In  condition  for  use  until  aft- 
er the  passage  of  the  law,  held,  that  it  could  not 
thereafter  extend  It  aczoss  the  railroad  until 
the  Board  of  Railroad  Commissioners  or  its 
successor,  the  Public  Service  Commissioti.  had 
determined  the  method  of  crossing,  as  required 
by  section  61.— New  York  Cent  &  H.  R.  K.  Co. 
V.  City  of  Buffalo  (Sup.)  997. 

i  4.  Indebtedness,  seonrltles,  liens,  and 
mortBaEos* 

S  194.  A  judgment  foreclosing  railroad  prop- 
erty hdd  not  to  bind  the  purchaser  to  carry  out 
a  certain  covenant.— Munro  v.  Syracuse,  L.  S. 

&  N.  B.  Co.  (Sup.)  938. 

f  194.  A  railway  company,  purchasing  at  a 
foreclosure  sale  the  property  of  another  com- 
pany, which  had  covenanted  to  maintain  cattle 
passes,  held  required  to  perform  the  coveiiant. — 
Munro  v.  Syracuse.  L.  S.  &  N.  B.  C!o.  (Sup.) 
938. 


*P«lnt  anavtatad.  Sa*  ayllalma. 
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9  fi.  Opermtloa. 

A  railroad  company  held,  as  bearing  on  ita 
freedom  from  Degiigence  in  a  colliaioQ  with  a 
street  car,  killing  the  street  car  conductor,  en- 
titled to  show  tnat  ita  Interaectioa  agreement, 
made  under  section  12  ot  the  railroad  lav  (Laws 
1890.  p.  1087,  c.  665,  as  amended  by  Laws  189^ 
p.  13^  c  676),  with  tbe  street  railroad^  pro- 
vided that  it  should  be  under  no  obligation  to 
warn  and  protect  the  cars  and  employes  of  the 
street  railway  company. — Cox  v.  Delaware  & 
Hudson  Co.  (Sup.)  443. 

In  case  of  collision  of  a  steam  railroad  train 
with  a  street  car  at  a  crossing  within  the  yards 
of  the  railroad  company,  held,  that  evidence  of 
Interloclting  switch  and  signal  devices  at  other 
places  was  not  admissible  on  the  qnesUon  of 
negligence  under  section  36  of  the  railroad  Jaw 
(Laws  1890,  p.  1095,  c.  565,  as  amended  by 
Laws  1808,  p.  1174,  c.  46Lt).— Cox  v.  Delaware 
&  Hodson  Co.  (Sup.)  443. 

S  350.  In  an  action  for  an  tnjnry  at  a  rail- 
road  crossing,  whether  plaintiff  was  negligent 
Ae/d  for  the  Jury.— Roblson  v.  New  Tork  Cent. 
&  H.  B.  R.  Co.  (Sup.)  906. 

REAL  ESTATE  AGENTS. 


See  Brokers. 


RECEIVERS. 


In  mpi^ementary  proceedings,  see  Execution, 
i  6. 

Jurisdiction  to  restrain  prosecution  of  action 

by  receiver  in  another  state,  see  Courts,  {  3. 
Of  cOTporations  in  general,  see  Corporations,  S  6. 
Of  partnership,  see  Partnership,  1 4. 

I  1.    Title  to  and  pftsaessloii  «f  pvopovtr* 

A  receiver  by  bis  appointment 'AeM  to  become 
a  party  to  the  insolvent's  debt,  so  far  as  con- 
cerns the  validity  of  a  promise  to  the  receiv- 
er by  a  debtor  of  insolvent  to  pay  part  of  his 
indebtedness  to  a  cr»ditor  of  insolvent.— Bnffalo 
Forge  Co.  v.  Columbus  &  Hocking  Clay  Const. 
Co.  (Sup.)  460. 

A  receiver,  with  no  other  authority  than  being 
duly  appointed,  held  not  authorized  to  make  a 
compromise.— Buffalo  Forpe  Co.  v.  Columbus  & 
Hocking  Clay  Const.  Co.  (Sup.)  460. 

A  receiver  hcl4  required  to  have  special  au- 
thority to  pay  a  creditor  of  inaolvent.— Buffalo 
Vorge  Co.  v.  Columbus  &  Hocliing  Clay  Const 
Co.  (Snp.)  460. 

I  8.    AoeonnttsK  and  eompcnsatloB* 

{  202.  Under  2  Rev.  St  (Ist  Ed.)  pt.  3.  c.  8, 
tit.  4,  1  86,  relating  to  receivers  upon  voluntary 
dissolution  of  corporations,  made  applicable  to 
receivers  appointed  under  Code  Civ.  Proc.  9 
2429,  by  Laws  1880,  p.  367,  c.  245,  and  expressly 
excepted  from  repeal,  held,  that  a  referee  should 
be  appointed  to  state  the  receiver's  account,  to 
allow  a  judgment  creditor  to  prove  objections 
specific  enough  to  com[>eI  the  receiver  to  be  ex- 
amined under  oath.— Id  re  Home  Book  Co.  (Sup.) 
1012. 


RECORDS. 


Corporate  records,  see  Corporations,  I  2. 

Of  foreign  wills,  see  WiUa,  {  2. 

Transcript  on  appe&J  or  wnt  oi  enor.  see  Ax^ 

REFERENCE. 

In  Injuncticm  suit,  see  Injunction,  {  & 

In  proceedings  to  state  accounts  of  recdrer, 

see  Receivers,  i  2. 
In  supplementary  proceedings,  see  Execnti<Mi, 

f  6. 

Power  <a  state  court  after  r«noval  to  order 
reference,  see  Bemoval  of  Causes,  i  1« 

REHEARING. 

See  New  Trial. 

REINSTATEMENT. 

Of  disbarred  attorney,  see  Attorney  and  Client, 

O^  member  in  beneficial  insurance  association, 
see  Insurance,  {  10. 

RELEASE. 

See  Payment 

Authority  of  agent  to  execute,  see  Prindpal  and 

Agent,  8  2. 
Of  mortgage,  see  Mortgages,  |  4. 
Of  power,  see  Powers,  f  1. 

RELIGIOUS  SOCIETIES. 

Covenants  In  deed  by  leligioaB  sodety,  see  Cov^ 
nants,  |  1. 

REMAINDERS. 

Construction  of  power  to  dispose  of,  see  Plead- 
ing. §  2. 
Creation  by  will,  see  Wills,  |  8. 

REMEDY  AT  LAW. 

Effect  on  Jurisdiction  of  equity  to  grant  relief 
from  judgment,  see  Judgment  1  8. 

REMOVAL 

Of  municipal  officers,  see  Municipal  Corpoim- 
tlons,  12. 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  ti4al.  see  T«ine^ 
1 1* 

I  1.   Prooeedlacs  to  pro««z«  aad  effeet 
of  remOTAl. 

*Where  a  cause  is  removed  to  a  federal  conr^ 
held,  the  state  court  haa  no  Juriadtetfoa,  andir 


Digitized  by 


INDEX. 


1221 


Cod«  CiT.  Froc.  (  623,  in  riew  of  TT.  S.  Rev. 
St.  I  629  (U.  S.  Gomp.  St.  1901,  pp.  503-516), 
to  order  a  reference  to  ascertain  aamageB  sm- 
tained  by  an  injauction  issued  in  tlie  canse  be- 
fore removal.— Byrne  v.  Latlirop,  Sliea  ft  Hen- 
wood  Go.  (Sap.)  273. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

Se6  Laadlozd  and  Toiant,  i  4. 
Water  rents,  see  Waten  and  Water  Ooams, 
IS- 

REPAIRS. 

Of  premises  demised,  ase  Landlord  and  Ten- 
ant, i  8. 

REPLICATION. 

See  Pleading,  |  S 

RESCISSION. 

Of  contract  for  sale  of  land,  see  Vendor  and 

Porchaser,  {  1. 
Of  lease,  see  Landlord  and  Tenant,  i  1. 

RESERVATIONS. 

Ri^ta  of  Indian  tribes  in.  see  Indiana. 

RESIDENCE. 

See  Domicile. 

AlfeeU&c  rlfl^t  to  divorce  see  Divorce,  |  2. 

RES  JUDICATA. 

See  Judgment,  |  6 

RESTRAINT  OF  TRADE. 

Oontract  in,  see  Oontracts,  |  1. 

RESTRICTIONS. 

In  deeds,  see  Deeds,  |  2. 

RESTRICTIVE  COVENANTS. 

See  CoToiants,  i  1. 

RETAINER. 

Of  attomer.  ne  Attorney  and  Olient  I  2. 


RETURN. 

Of  execotion.  see  Sxecatlon,  {  S. 

REVENUE. 

See  Tuatf«L 

REVIEW. 

See  Aroeal ;  Oeittomtl ;  Olmlnal  Law,  {  0. 

REVIVAL 

Of  wiU,  Me  Wills,  1  1. 

REVOCATION. 

Of  liquor  license,  see  Intoxicating  Lloaots,  f  8. 
Of  probate  of  will,  see  Wills.  1* 
Of  will,  see  Wills,  S  1- 

RIGHT  OF  WAY. 

See  Basements. 

Of  railroads,  see  Ballroads,  |  & 

RISKS. 

Assnmed  by  tmployi,  see  Master  and  Servant. 
fS6,  8. 

Asaomed  by  servant,  law  of  the  case  as  to  is* 
ane  of,  see  Appeal,  i  S. 

ROADS. 

See  Higbways. 

Streets  in  dUes,  see  UtiQldpal  Corporations, 
«5.6.  P«  ri« 

ROYALTIES. 

On  sale  of  patented  articles,  see  Patents,  |  1. 


RULES. 

For  goremment  of  mployft,  MS  Master  and 

Servant,  H  4.  8. 
Of  clearing  noose^  sm  Banks  and  Banking,  |  3. 

SALES. 

Availability  as  coanterclaim,  of  breach  ot  war- 
ranty pleaded  as  defense,  see  Pleading,  {  2. 

Refusal  of  seller  to  deliver  goods  after  payment 
of  price  as  conversion,  see  Trover  and  Conver- 
sion, i  1. 

Requirements  of  statute  of  frauds,  see  Franda, 

Statute  of,  i  1. 
Review  of  discretionary  nilioga  In  action  for 

goods  sold,  see  AppeaJ.  I  5. 
Right  of  consignor  to  maintain  Mrt:ioD  against 

carrier  lor  fallnre  to  deliver,  Me  Carriers,  |  2. 


•Volnt  UBotmted.  >M  arlUbu. 
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RlRfat  to  bin  of  Mtticnlara  in  action  for  pur- 
chase pzioe,  see  Pleading,  1  fi. 

Sale*  hv  or  to  pariteutar  dauu  of  peraonm. 
See  Hawlnra  and  PeMlera. 

AgeDt,  Bee  Principal  and  Agent,  S  2. 

Sole*  0^  particular  apedet  of,  or  eatatsa  or 
interettt  tn,  properip. 

See  Intoxicating  Liquoia;  Public  Lands,  I  2. 

Partnersbip  property,  see  Partnersbip,  |  2. 

Propert;  of  decedent,  see  Exefmtors  and  Ad- 
ministrators, i  2. 

Realty,  see  Vendor  and  Parchaser. 

Salca  on  judicial  or  other  proeeedingt. 
See  Judicial  Sales. 

On  foredMure  of  mortgage,  see  Mortgages,  %  6. 

I  1.   Beqvlsltes  mmd  TmUdlty  of  earn- 

tract. 

i  24.  Option  to  pnrchase  fixtures  AeJd  suffi- 
cient consideration  for  money  deposited  by  pur- 
chaser to  be  forfeited  if  lie  failed  to  keep  tlie 
contract— Nagei  t.  Coboi  (Sup.)  1066. 

t  It.  OoBstrnotloit  of  eontrMt. 

Under  a  contract  for  the  sale  of  whis]^  iu  a 
bonded  warehouse,  the  seller  held  anthorlzed  to 
show,  in  an  action  for  breach  of  contract,  that 
there  was  do  delay  by  him  in  the  shipmeut  of 
the  goods  OS  ordered. — M^er  t.  Stone  Valley 
Distfliing  Co.  (Sup.)  615. 

A  statement  by  an  agent  making  a  sale  of 
whisky  in  a  bonded  warehouse  in  a  distant  state 
held  not  a  coudition  of  the  contract.— Meyer  t. 
Stona  Valley  Distilling  Co.  (Sup.)  616. 

f  3.   Parfonnmaeo  of  oOBtraet. 

In  an  action  for  failure  to  deliver  goods  con- 
tracted for,  that  defendant  offered  to  furnish  the 
goods  if  plaintiff  would  pay  cash  for  them  held 
not  to  limit  recovery  to  nominal  damages ;  tiie 
offer  not  being  in  good  faith. — Harrison  v.  At- 
gyle  Co.  (Sup!)  477. 

i  176.  Where  plaintiff  contracted  to  sell 
defendants  skins  for  June  shipment,  and  a  part 
of  them  were  delivered  in  June  and  the  re- 
mainder tendered  in  August,  but  defendants 
refused  to  accept  tbem  on  the  specified  ground 
that  they  were  unmerchantable,  they  could  not 
thereafter  object  on  the  ground  of  delay  In  de- 
Itvery.- Hess  v.  Kaufberr  (Sup.)  832. 

S  179.  Ordinarily,  without  warranty,  reten- 
tion of  goods  waives  claim  for  imperfections 
therein.— Wilmerding  t.  Sttoose  (Sup.)  1091. 

i  4.  WarraHtles. 

i  288.  Breach  of  warranty  is  no  defense  to 
an  action  for  theprtce  of  goods  where  the  buyer 
retains  tiiem.— Wilmerding  v.  Strouse  (Sup.) 
1091. 

S  S.   RsBiadies  of  seller. 

An  action  by  the  seller  against  the  buyer  of 
a  quantity  of  folders  to  he  printed  held  an  ac- 
tion for  the  price,  so  that  payment  of  a  judg- 
ment recovered  by  the  seller  transferred  title 
to  the  folders  to  the  buyer.— Pacific  Coast  Borax 
Co.  T.  Waring.  (Sup.)  438. 


In  an  action  for  breach  of  a  seller's  eootfaet 

to  deliver  goods,  the  complaint  held  to  suffi- 
ciently allege,  genera]  damages.— HarriBon  v. 
Argyle  Co.  (Sup.)  477. 

In  an  action  for  failure  to  deliver  goods  as 
agreed,  the  evidence  held  to  sustain  a  finding 
that  defendant's  offer  to  deliver  was  not  in  good 
faith.— Harrison  v.  Argyle  Co.  (Sup.)  477. 

In  an  action  for  breach  of  a  contract  to  de- 
liver goods,  the  buyer  held  not  bound  to  pur- 
chase goods  elsewhere  in  order  to  reduce  the 
loss  from  the  seller's' breach. — Harrison  v.  Argyle 

Co.  (Sup.)  477. 

S  309.  Id  an  action  for  the  price  of  goods 
claimed  to  have  beeo  ordered  by  defendants  and 
delivered  to  a  third  party,  evidence  held  insuffi- 
cient to  show  that  the  order  covered  the  goods 
sued  for.— Brown  t.  Grossman  (Sopu)  S27. 

SATISFACTION. 

See  Payment 

Of  mortgage,  see  Mortgages,  i  ^ 

SCAFFOLDS. 

Liabill^  of  employer  for  dafecti.  See  Master 

and  Servant.  SS  3.  & 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

S  1.  PriTats  schools  and  aoademles. 

{  8.  In  an  action  by  a  school  for  the  tuition 
of  defendant's  dau^ter,  evidence  held  Insuf- 
ficient to  establish  a  contraiit  for  tuition  for  an 
entire  year  without  deduction  for  absence  or 
withdrawal.- Hartridge  School  v.  Biordan  (Sap.) 
1089. 

S2.   Pttblle  tcIimIs. 

Where  a  teacher  was  receiving  by  contract 
a  salary  of  $860  per  aonum  at  the  uma  of  the 
passage  of  Laws  1897,  p.  391,  c.  378, _J  lOOl, 
as  amended  by  Laws  1900,  p.  1607,  c  761.  S  4, 
relating  to  saUries  of  tea<merB  of  schools  in  the 
city  of  Xew  York,  and  providing  for  contiau- 
ance  of  teacher  at  the  same  salary  to  the  end 
of  the  school  year  when  he  was  to  be  placed  on 
the  schedule  adopted  by  the  board  of  education, 
such  teacher  was  entitled  to  such  salary  for 
the  remainder  of  the  school  year,  when  he  waa 
entitled  to  be  increased  in  accordance  with  th« 
schedule  applicable  t6  the  class  of  teachers 
to  which  he  belonged. — Loewy  v.  Board  of  Edw 
cation  of  City  of  New  York  (Sup.)  4. 

Under  Laws  1897.  p.  394,  c.  378.  §  1091.  as 
amended  by  Laws  1000.  p.  1607.  c.  751,  i  4. 
salaries  of  teachers  eztsting  at  time  of  its  pas- 
sage were  to  be  continued  until  the  end  of  the 
school  year  when  the  teacher  should  be  placed 
under  the  proper  schedule. — Loewy  v.  Board  of 
Education  of  City  of  New  York  (Sup.)  4. 

Greater  New  York  Charter  (Laws  1897.  p. 
404,  c.  378)  S  1117,  making  positions  of  teachers 
permanent,  subject  to  certain  limitations,  W  not 
applicable  to  a  teacher  in  the  village  of  Eluah- 
ing,  whose  license  expired  within  ths  current 
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Trar,  except  for  the  period  limited  by  the  expi- 
ration of  Qm  Ucenae.— Wood  t.  Board  of  Edaca* 
tion  of  City  of  Mew  Tork  (Sap.)  578. 

Beeolation  of  school  board  of  borougb  of 
Queens  appointing  a  vice  principal  held  aabject 
to  limitation  of  the  by-lawB  of  the  board  of  ed- 
ucation of  the  city,  of  New  York  that  lie  umat 
hold  a  first  aaaistant  teacher's  license.— Wood  t. 
Board  of  Education  of  City  of  New  York  (Sap.) 
67& 

One  rendering  Bach  flerrlcee  as  teacher  an 
might  be  required  of  him  held  not  a  Tice  princi- 
pal, within  Laws  1900.  p.  1605.  c.  751.— Wood 
V.  Board  of  EdncatlcHi  of  City  of  New  Yoxk 
(Sop.)  578. 

SECONDARY  EVIDENCE. 

In  exlminal  prowcations,  we  Criminal  law,  i  4. 

SERVICE 

Of  copy  of  indictment  on  accuaed,  see  Crim- 
inal Law,  §  6. 
Of  process,  see  Process,  {  1. 

SERVICES. 

See  Moiter  and  Servant,  |  2 ;  WoA  and  Labor. 

SERVITUDES. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

IMsmissal  of  main  action  on  trial  and  rendition 
of  judgment  on  counterclaim,  see  Trial,  |  4. 

In  action  for  rent,  see  Landlord  and  Tenant, 
I  4. 

In  action  for  ttorage  cbazgea,  see  Warehouse- 
men. 

Pleading  matter  of  iet-(df  or  counterclaim,  see 
Pleading,  {  2. 

SETTLEMENT. 

See  Payment 

By  ezecutOT  or  administrator  see  Executors  and 
Administraton,  |  6. 

SEWERS. 

Construction  of  by  city,  see  Municipal  Corpora- 
tions, §§  3,  7. 

Defects  or  obstructions,  see  Municipal  Corpora- 
tions, I  & 

SHERIFFS  AND  CONSTABLES. 

S  1.   Pbwers,  duties,  and  liabilitieB. 

§  130.  A  judgment  for  the  officer  receiTlng  an 
execution  In  an  action  by  the  judgment  creditor 
htld  erroneous.— Smith  v.  Geraty  (Sup.)  1100. 

S  139.  An  officer,  fallimt  to  make  return  of 
execution  ii  prima  fade  liable  for  the  amount  of 


the  judgment,  and  can  only  relieve  himself  by 
shoinnji  that  the  judgment  creditor  is  not  aff* 
grlered^-Smltb  t.  Geraty  (SupO  1100. 


SHIPPING. 


1 1. 


Teasels  and  owmers 


UabiUtles  of 
In  general. 

Statement  as  to  proximate  cause  of  Injniy  to 
one  making  repairs  on  a  tugboat.— Casey  t.  Le- 
high Valley  H.  Co.  (Sup.)  522. 

Statement  of  duty  owed  by  owner  of  tugboat 
for  safety  of  a  workman  of  one  making  tepairs 
on  the  boat  at  the  owner's  inTitatlon.--Ca8ey  r. 
Lehigh  Volley  B.  Co.  (Sup.)  522. 

Evidence  held  sufficient  to  go  to  the  jury  that 
defendant  was  the  owner  of  the  tugboat  on 
whidi  plaintiff  was  injured  while  making  re- 
^rs.— Casey  t.  Lehigh  Valley  B.  Co.  (Sup.) 

SIDEWALKS. 

See  Municipal  CorpontliHu,  |  fl^ 

SLANDER. 

See  Ubel  and  Slander. 

SMOKE. 

Liabilitr  of  dty  for  smoke  nnlBanee,  oee  Munit^ 
ipal  Corporations,  f  6. 

SOCIETIES. 

See  Associations. 

SPECIAL  LAWS. 

See  Statutes,  S  1. 

SPECIFIC  LEGACIES. 

See  Wills,  S  4. 

SPECIFIC  PERFORMANCE. 

Demurrer  to  pleading  in  action  for  damages 
for  failure  to  obey  decree  of,  see  Pleading, 
8  4. 

Filing  of  lis  pendens,  see  Lis  Pendens. 

Judgment  in  action  for  as  res  judicata  of  action 
for  damages  for  breach  of  contract,  see  Judg- 
ment, I  5. 

§  1.    Oontraots  anforeeaUe. 

*PlaintiS  held  entitled  to  specific  performance 
of  a  contract  to  convey  certain  lota,  notwith- 
standing tbey  were  worth  considerably  more 
than  the  purchase  price.— Bobbins  t.  Clock 
(Slip.)  246. 

*The  act  of  a  vendee's  attorney  in  demand- 
ing the  return  of  the  earnest  money  because 
of  a  defect  in  the  title  held  to  amount  to  a  re- 
sciseion  of  the  contracts,  so  that  the  vendee's 
subsequent  assignee  could  not  maintain  specific 
performance,  but  could  only  recover  the  earnest 
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money  and  expenses  of  searching  the  title.  In- 
terest, and  costs.— MondB  t.  Birchell  (Sop.)  248. 

{  2.  Good  falik  kbA  dlllceues. 

*The  fact  that  a  penon  oratracthiK  to  oonvey 
land  does  not.  at  the  time,  have  title  to  all  of  It, 
does  not  render  specific  performance  of  the  con- 
tract impoBsible,  so  as  to  deprive  equity  of  juris- 
diction, where  it  does  not  appear  uuit  be  mii^t 
not  acquire  title  to  the  whole  of  it— ECxaanow  t. 
Topp  (Sap.)  546. 

I  3.   Pvoooedinss  «nd  rttUaf. 

*A  delay  of  14  months  in  bringing  rait  for 

specific  perforinaQce  after  the  right  of  action 
accrued  held  not  such  laches  as  to  defeat  plain- 
ts right  to  relief.— Bobbins  v.  Clock  (Sup.) 

*In  a  suit  for  specific  performance,  the  fact 
that  the  contract  misdescribed  the  land  as  In 
Suffollc,  instead  of  Nassau  coun^,  held  no  de- 
fense.—Robbins  V.  Clock  (Sup.)  246. 

*To  justify  a  decree  for  damages  in  a  suit  for 
specific  performance  of  a  contract  to  convey, 
ft  must  appear  that  specific  performance  can- 
not he  bad.— Will  v.  Barnwell  (Sap.)  482. 

In  an  action  to  compel  specific  performance 
of  defendant's  contract  to  convey  land,  the  title 
to  which  at  the  time  of  the  contract,  was  in  his 
sister,  who  afterward  conveyed  it  to  his  wife 
for  his  nse,  the  sister  and  wife  held  proper  de- 
fendants, thoagh  the  deeds  to  tiiem  were  not 
upon  express  trust.— East  River  &  Astoria  Land 
Co,  V.  Kindred  (Sup.)  540. 

Allegations  in  an  action  for  specific  perform- 
ance of  a  contract  to  convey  land  held  to  state 
a  good  canse  of  action  against  the  alleged  eqai- 
table  owner  of  the  land.— East  Rfver  &  Astoria 
Land  Co.  t.  Kindred  (Sup.)  640. 

*In  a  suit  to  specifically  enforce  a  contract  to 
convey  land,  where  it  appeared,  at  the  close  of 
the  trial,  that  defendant  could  not  specifically 
perform,  a  money  judgment  prayed  for  was 
gr^rly  rendered.— Rraanow  v.  Topp  (SnpJ 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liguora. 

STATES- 

Courts,  see  Courts. 

Intentate  extradition,  see  Extniditioo,  |  1. 
Rwulatiim  of  liqaor  traffic,  see  Intoxicating 
fdiiaon,  I  1. 

STATUTES. 

As  denying  due  process  of  law,  see  Constlta- 

tlonal  Law,  {  5. 
As  invading  property  rights,  see  CmstitatiMal 

Law,  i  8. 

Denying  the  equal  protection  of  laws,  see  Con- 
stitutional Law,  S  4. 

Determination  of  constitutionality,  see  Consti- 
tutional Iaw,  S  1. 

Powers  of  court  of  statutory  origin,  see  Courts, 
I  2. 
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Provitiong  relaiitta  to  particular  MS/Mta. 

See  Arrest.  %  ] :  Canals,  i  1 ;  Carriers.  H  2. 
3 ;  Courts,  S  2 ;  Criminal  Law,  {  1 ;  Deposi- 
tariee;  Descmt  and  Distribution;  Discorerr, 
I  1;  Elections,  {  1;  Extradition.  I  1;  Hijefa- 
ways.  {  1;  Hu^nd  and  Wife,  ||  1.  2;  In- 
dictment and  Information,  II  1,  3,  5;  Intents, 
I  1 :  Injuncti(Hi.  SI  1.  3,  5 ;  Insurance,  M  1, 
2;  Intoxicating  IJquora;  Judgment,  %  4; 
Jnry,  g  1 ;  Justices  of  the  Peace,  I  1 ;  In- 
censes, f  1;  Master  and  Servant,  {  3;  Me- 
chanics* Uens :  Mines  and  Minerals,  1 2  ;  News- 
papers ;  New  Trial,  |  2 ;  PerpetuitiM  ;  Plead- 
ing, M  2-4,  6;  Powers,  8  1;  Process,  f  1: 
Qaieting  Title,  8  1 ;  Railroads.  811,  3,  5:  Re- 
ceivers, 8  2;  Removal  of  Causes,  |  Ij  Sdiools 
and  Sdiool  Districts.  8  2;  Street  Rallrtwda, 
I  1 ;  Taxation ;  Telegraphs  and  TMephones, 
1  2;  Trial,  8  2;  Trusts.  88  2-4.  6:  Vendor 
and  Purchaser,  88  1,  2 ;  Waretiousenipn ; 
Waters  and  Water  Courses,  8S  1.  3 ;  Wills, 
88  2,  3 ;  Witnesses.  |  1. 

ApDliances  furnished  for  ose  of  servants,  see 
Master  and  Servant,  8  3- 

Attomey's  Hbh,  see  Attorney  and  Client,  f  4. 

County  dwositaries,  see  Depositaries. 

Master's  duty  to  guard  dangerous  apidiancn 
and  madiinery.  see  Master  and  Servant,  %  3. 

Receivers  in  supirfementary  proceedings,  see 
Elxecutlon,  8  6. 

Statute  of  frauds,  see  Frauds,  Statute  of. 


I  1.   Osmeral  axd  spsoial  sr  loemX  1st 

I  97.  Laws  1895.  p.  2067,  c.  1018,  authoris- 
ing Rochester  water  commissioners  to  discon- 
tinne  a  certain  highway  without  the  consent 
of  the  highway  commission  of  Uvonia. 
violative  of  CJonst.  art.  3.  i  18.— City  of  Roches- 
ter V,  Gray  (Sup.)  774. 

I  S.  Goaatnvtlra  uid  avarsiloa* 

*AI1  the  words  of  a  statute  shoald  be  given 
a  meaning,  if  possftde^Baxter  T.  Torfc  Bealty 

Co.  (SupO  45^ 

*In  construing  a  statute,  the  words  thereof 
must  be  given  their  plain  and  ordinary  mean- 
ing.—People  V.  Bashford  (Sup.)  502. 

*A  thing  within  the  intention  of  a  statute  is 
within  the  statute,  though  a  literal  construction 
excludes  it.— In  re  Board  of  Rapid  Transit 
Com'ra  (Sup.)  619. 

*In  construing  statutes,  the  intention  of  the 
Legislature  must  be  sonriit  and  glv^  effect.— 
People  T.  Glynn  (Sup.^  686. 

*In  constming  statutes,  the  legislative  inten- 
tion is  to  be  determined  from  the  language  used, 
by  giving  such  lauguage  its  usual  and  accepted 
meaning. — People  v.  Glynn  (Sup.)  696. 

g  220.  The  fact  that  the  Legislature,  nnder 
the  former  charter  of  Rochester  as  amended 
by  Laws  1893,  p.  301,  c.  204,  and  Laws  1897. 
p.  1150.  c.  784,  gave  the  police  court  jurisdic- 
tion to  try  persons  accused  of  petit  larceny, 
se<>ond  offense,  held  to  afford  legislative  oon- 
Rtruction  of  the  most  direct  kind  that  the  of- 
fense is  a  misdemeanor.— People  t.  Craig  (Sup.) 
781. 
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STATUTES  CONSTRUED. 


MBW  TOBX. 

CONSTITUTION. 

Art.  2,  I  6   67 

Art.  8,  {  18  m 

CODE  OF  CIVIL  PROCB- 
DUBE. 

f  66    280,  842,  1082 

I  435    470 

1  471   790 

i  5*y0   650 

507    830 

508    748 

518  675 

532   nil 

5.^   1107 

544   081 

54*i    518 

547    6.'i9 

5*M   10*W 

I  003,  604    57,  612 

613   612 

623    273,  834 

§f  tOS,  649   1»12 

i6S2    704 
083   1030 
730    431 
791,  subd.  5  4.'i7 
§t  803-809    830 

m  817,  818  773 

S  820    3«K> 

«  829    20 

9  844   1009 

872    78.1 

875    122 

aS2   785 

1294    0r>3 

1313  408 

133r»  498 

i  13I.V1377    900 

1391    467 

140:^  812 

1533  1106 

1S3S   441 

HI07  et  Beq   678 

1628   STm 

1638   177,  1041 

1639   1041 

1670   485,  470 

1678   788 

1768(9   Sid 

1788  ,  8*14 

1819   3S2 

SS  183o,   1886   289 

S  2140   139 

f  2429   1012 

S  2434    200,  nil 

«  2436    3r>7 

U  246S,  2468   1050 

«  2IJ11   941 

1  2f.24    200.  265 

i  2703    609 

118  2T30,  2802    763 

f  2818   192 

i  2877    174 


H  3236,  3251    884 

f  3320    763 

I  3374   38 

I  3412   287 

CODE  OF  GRIMlNAIi  PBO- 

CEDTJBE. 

If  275,  276    706 

I  313    285,  323.  555 

I  315    285 

I  823    706 

|8  485,  517   837 

I  684    706 

§  827    492 

SS  838-800    702 

PENAL  CODE. 

5    781 

41,  41in  706 

S  179    862 

S  S-'il    154 

I  397.  Mihd.  1   298 

l§  530-532,  535   781 

8  587    46 

M  688,  704    781 

REVISED  STATUTES. 
Firtt  Edition. 
Volume  1. 
Pt  2,  ch.  1,  tit.  2;  fi  7». .  573 
Pt.  2,  ch.  4,  tit.  4,  I  1. . .  370 

Volume  2. 

Pt.  2,  ch.  6.  tit.  1,  8  49. 
Amended  by  Laws  1869, 
p.  40,  ch.  22,  8  17   583 

Pt.  3,  ch.  8,  tit.  4,  }  86... 1012 

CITY  CHARTERS. 

Baffalo.  {  8^  485 

Greater  New  York.  Lava 

1897,  p.  404,  ch.  378,  S 
1117   578 

Greater  New  Yoric.  Laws 
1901,  p.  187.  ch.  466,  I 
317  ..7?T.:  316 

Greater  New  York.  Lews 
1901,  p.  153,  ch.  466.  S 
354=    465,  543 

Greater  New  York.  Iaws 
1901,  p.  154,  cb.  466,  I 
355    465 

Greater  New  YoA.  Laws 
1901,  p.  1.17,  ch.  466,  8 
357    543 

Greater  New  York.  I>aw8 
1901,  p.  186,  ch.  466,  8 
419   304 

Greater  New  York.  Laws 
1901,  pp.  207,  210,  ch. 
406.  8f  469.  473    813 

Greater  New  York.  Laws 
1901.  p.  279,  ch.  466,  8 
685   688 


Greater  New  York.  Iaws 
1901,  p.  419,  cb.  466,  | 
990    858 

Greater  New  York.  Laws 
1901,  p.  425,  cb.  466,  8 
998.  Amesded  hj  Laws 
1904,  p.  1885.  ch.  TS6,  $ 
1  619 

Greater  New  York.  Laws 
1901,  p.  426,  ch.  466,  { 
1001   858 

Greater  New  York.  Laws 
1901,  p.  433,  ch.  466,  8  • 
1017   813 

Greater  New  York.  Laws 
1901,  p.  602,  cb.  460.  8 
1409    316,  368,  702 

Greater  New  York.  Laws 
1001,  p.  639,  ch.  466,  » 
1549    1071 

Greater  New  York.  Laws 
1901,  p.  042,  ch.  466,  i 
1564    797 

KinestOD,  8  51   222 

ML  Vernon.  8  135   532 

Rochester.  Laws  1861.  p. 
264.  cb.  143.  Amended 
by  Laws  1893,  p.  361. 
cb.  204;  Laws  1897,  p. 
1150,  ch.  784   781 

Borbester.  Laws  190T,  p. 
2356.  ch.  755.  81  476,  477  T81 

Yonkers,  tit.  6,  8  10  298 

LAWS. 

1839,  p.  335.  ch.  367.  Re- 
pealed by  Laws  1847,  p. 
451.  ch.  349   612 

1847,  p.  451,  ch.  349  612 

1860,  p.  607,  ch.  360   200 

1861,  p.  204,  cb.  143. 
Amended  by  Laws  1893, 
p.  361,  ch.  204;  I^wa 
1897,  p.  1150,  ch.  784..  781 

1862,  p.  970,  ch.  484. 
Amended  by  Laws  1894, 
p.  1871,  cb.  750;  Laws 
1896,  p.  978,  cb.  748. ...  89 

1869,  p.  40.  cb.  22,  |  17. .  583 

1877,  p.  492,  cb.  438  1025 

1880.  p.  367,  ch.  245  1012 

•  «, 

1883,  p.  559,  cb.  378.  |  8. .  5.-»7 

1884,  p.  254,  cb.  201   690 

1886.  p.  801,  ch.  572   549 

1887.  p.  579,  cb.  4t'A   7(i0 

1888.  p.  162.  cb.  119.  Re- 
pealed by  Laws  1890,  p. 
809,  ch.  370,  &  21   695 

1890,  p.  1066,  ch.  504.  § 
54.  Amended  by  Laws 
1901,  p.  971,  ch.  354. . .  007 
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1890,   p.   1083,   ch.  WW. 

Amended  b;  Laws  1S02, 

p.  1383.  ch.  676.  §  2. 

■nbd.  18   133 

1890,  p.  1087,  eh.  565.  S 

11   225.  229 

1890,  p;  1087.  cb.  565,  | 

12.    Amended  hy  Laws 

1892,  p.  1382,  cb.  676..  443 
1800.  p.  109r>,  eh.  565,  S 

36.    Amended  by  Lawa 

1808,  p.  1174,  ch.  466. .  443 
1890.  p.  1096,  cb.  505,  | 

39   ;  689 

1890,  p.  1101,  ch.  665,  { 

53  421 

1890,  p.  1111,  eh.  665,  I 

95    404 

1890.  pp.  1113,  1114.  ch. 

565,  |»  101.  104    589 

1890,  p.  1152,  eh.  566,  { 

103  .....V;  ..:  C16 

1890,  p.  1177.  ch.  66a 

Amended  by  Laws  1900, 

p.  114,  ch.  67    431 

1890,  p.  1194,  ch.  568,  § 

89    431 

1891,  p.  3,  ch.  4.  Amend- 
ed by  I^W8  1894,  p. 
1873,  cb.  752;  Laws 
1901.  p.  1423.  cb.  .W.  .  619 

1S92.  p.  1117,  ch.  577.  Re- 
pealed by  Laws  1899.  p. 
.S09,  cb.  370,  8  21   695 

1S92.  p.  13R2.  ch.  676..  .  .  443 

1892,  p.  13S3,  cb.  676.  S  2, 
subd.  13   133 

1892.  p.  1691.  cb.  683,  8 
57.    Amended  by  Ijaws 

1900,  p.  1583,  cb.  737. .  706 
1892,  p.  1749,  cb.  6Sfl.  8 

19.    Amended  by  Lnws 

1898,  p.  1013.  ch.  349; 

Laws  1900,  p.  932.  cb. 

400;  Lavs  1005.  p.  1156, 

ch.  496    130 

1892,  p.  1805,  ch.  687.  { 

1.^    646 

1892,  p.  1835,  ch.  688,  fi 

42   .7/:..  501 

1892.  p.  1841.  688.  *  55  007 
18.02,  p.  1971.  ch.  690.  | 

89.  Repealed  by  Laws 
1906,  p.  786.  cb.  326,  { 

28  ......rr......7r?.:  254 

1893,  p.  361.  ch.  204    781 

1893.  pp.  1502.  1507,  ch. 

661.  88  21.  27   473 

189.'!.  p.  1519.  ch.  661.  8  72  127 
isns.  p.  1748,  cb.  701  583 

1893,  p.    1748.   cb.   701.  • 
Amended  by  Laws  1901. 

p.  7r»l,  cb.  291.  88  1,  2. .  170 

1894.  PD.  645,  646,  cb.  338. 

§8  115,  117   428 

1S94,  p.  1871,  cb.  7.50....  8ft 
1S94,  p.  1873.  cb.  7.'»2....  619 
1894.  p.  1886.  cb.  752,  j 

39.    Amended  by  Laws 

1901,  p.  1423,  eh.  687.  | 

1    619 
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1894,  p.  1889.  cb.  762,  8 
47.  Amended  by  I^ws 
1895,  p.  012,  ch.  619,  8 

20  7/.   619 

18«)4,  p.  1896,  ch.  752;  8 
62   619 

1895.  p.  912,  ch.  519.  8  20  619 

1895,  p.  2067.  ch.  1018. ...  774 

1896,  p.  46.  ch.  112. 
Amended  by  Laws  1908. 

p.  406,  ch.  144    602 

1896,  p.  59.  cb.  112,  8  17  956 
1896,  p.  60,  cb.  112,  8  17. 
Bubd.  8.    Amended  by 
Laws  1908,  p.  414,  cb. 

144    338,  386 

1896,  p.  61,  ch.  112,  8  18  966 
1896,  p.  62,  cb.  112,  8  19. 
Amended  by  Laws  1897, 

p.  222,  cb.  312  1021 

1896,  p.  65,  ch.  112,  »  21. 
Amended  by  Laws  1901. 

p.  1538.  cb.  640   955 

1896,  p.  65,  di.  112,  8  23. 
Amended  by  Laws  1905. 

p.  1735,  di.  680   961 

1896,  p.  67,  ch.  112.  I  5W. 
Amended  by  Laws  1903, 

p.  11^  ch.  486   961 

1^,  p.  73,  ch.  112,  8  31. 
Amended  by  Laws  1003, 

p.  1120,  cb.  488    955 

1896,  p.  75,  rb.  112,  S  84. 
Amended  by  Laws  1908, 

p.  1046.  ch.  350   951 

1806,  p.  215,  ch.  272  1118 

1896.  p.  227,  ch.  272,  6  63  282 
1896.  p.  227,  ch.  272,  I  64  611 

1896.  p.  815,  ch.  371  114 

1896.  p.  664,   ch.  547.  8 

80  310,  1017 

1896,  p.  664.  ch.  647,  8  31  1017 
1896.  pp.   573.   674.  ch. 

547,  81  8."S.  87   565 

1886.  p.  674.  ch.  547.  8  91  197 
1896.  p.  682,  ch.  647,  8 

146    192 

1806,  p.  603,  cb.  547,  !  225 

397,  486,  993 
1896,  p.  795,  cb.  908,  8  43  165 
1896.  p.  856.  ch.  908,  8  181  646 
1896.  p.  869,  ch.  908,  8 
221.   Amended  by  Laws 
1905,  p.  829,  ch.  368. . .  611 
1896.  p.  874,  ch.  908,  8 
2.%.    Amended  by  Laws 
1900,  p.  14.%,  cb.  OThS.  9 
1;   Laws  1901,  p.  380, 
ch.  173;   Laws  1905.  p. 
827.  ch.  368;  Laws  1906, 

p.  1495,  ch.  567   695 

1896,  p.  894,  ch.  900,  S  3. 
Amended  by  Laws  1901, 

p.  1608.  cb.  654   657 

1S96,  p.  900,  cb.  909,  8  H, 
subd.  1.  Amended  by 
Laws  1801,  p.  288,  ch. 
«5  .....VT?....  882 


1896.  p.  900.  cb.  909,  8  12. 
Amended  by  Laws  1897. 
p.  277,  Ox.  379;  Laws 
1898,  p.  960,  ch.  675; 
Laws  1899,  p.  1380,  ch. 
6.30:  Laws  1901,  p.  232, 
ch.  95;  Laws  1S04,  pl 
141.  cb.  70   71 

1896.  p.  900.  ch.  909,  8  12. 
Amended  by  Laws  1901, 
p.  232,  ch.  95;  Laws 
1904,  p.  141,  ch.  70   67 

1896.  pp.  953,  966,  cb. 
909,  88  104,  106   657 

1806,  p.  978.  ch.  748   .VD 

1896,  p.  10i>2,  ch.  803  sW. 

1897,  p.  222,  ch.  312  1021 

1897.  p.  277,  ch.  379   71 

1897,  p.   394.  ch.  378.  | 

109l.  Amended  by  Iaws 
1900,  p.  1607,  cb,  751,  I 
4    4 

1897,  _p.  404,  cb.  378,  I 
1117^   578 

1897,  p.  422,  ch.  414,  » 
166.  Amended  by  Laws 
1907,  p.  61,  ch.  44   932 

1807,  p.  440.  di.  414, 1 200  127 
1897,  p.  453.  ch.  414,  8  322  HK> 
1897,  p.  467.  ch.  415,  if 

la  19   900 

1867,  p.  468.  cb.  41^  8  201 

Amended  by  Laws  1899, 

p.  351,  cb.  192   867 

1897,  p.  508,  cb.  417,  8  3.  •  811 
1897,  p.  518,  cb.  4ia  8  9 

287.  930 
1897,  p.  623.  ch.  418»  I  la 

Bubd.  4  640 

1807,  p.  724.  ch.  612.  8  28  *i4 
1807,  pp.  7.S6-738.  ch.  612, 

j»  13^134.  142,  144. ...  802 
1897.  p.  789,  cb.  612,  { 

100   l<Mft 

1897.  pi  7^.  ch.  612.  IS22  5.-i9 
1807,  p.  794,  ch.  764    997 

1897,  p.  lir>0,  ch.  784  7P1 

189S,  p.  343,  cb.  179.  f  «  339 
189a  pp.  349,  362,  ch.  179, 

§§  8.  10   664.  699 

189a  p.  377,  cb.  182.  1  SO. 
Amended  by  Laws  1901, 
p.  1355.  cb.  552. . .  .225,  229 

1898,  p.  960.  ch.  336   71 

ISOa  p.  lOia  ch.  849....  130 
ISOa  p.  1174.  ch.  466....  443 

1899,  p.  351,  ch.  192   867 

1809,  p.  795,  ch.  370   341 

1899,  p.  809.  cb.  370,  8  21. 

Amended  by  Lawa  1002, 
p.  804,  ch.  270;  Laws 
1904.  p.  1604,  ch.  697..  695 
1809,  p.  968,  ch.  473. . .  .67,  71 
1899.  p.  991,  ch.  478,  8  9  71 
1899.  p.  99a,  ch.  473,  |  10  67 
1899,  p.  995,  cb.  473.  1 11  71 
1899.  p.  l.SaO,  ch.  630   71 

1899,  p.  I.TOl,  ch.  712  lOR 

1900.  p.  932.  ch.  400   1.30 

1900,  p.  143a  ch.  6Sa  I  1  695 
1900,  p.  1588.  di.  787....  706 
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1900,  p.  leOTi.  ch.  751....  578 

1900,  p.  1607,  ch.  751.  |  4  4 

1901,  p.  137,  ch.  466,  |  317  316 
1901,  p.  153,  ch.  466,  S  354 

4C5.  543 

1001,  p.  164,  cb.  466,  S  355  465 
1901,  p.  167,  ch.  466,  f  357  543 
1001,  p.  186.  ch.  406, 1  419  304 
1901,  pp.  207,  210,  ch.  466, 

S$  469,  473    813 

1901,  p.  232.  ch.  95          67.  71 

1901,  p.  238,  ch.  95,  ft  11, 

aubd.  1  332 

1901,  p.  279.  ch.  466.  S  685  688 

1001,  p.  380.  ch.  173    095 

1001,  p.  410.  ch.  466.  S  990  858 
1901.  p.  425,  ch.  460.  g 

008.    Amended  by  Iawb 

1904,  p.  1885,  ch.  736,  | 

1    619 

1901.  p.  426,  ch.  466,  S 

1001   .858 

1901.  p.  4S3.  ch.  466,  S 

1017    813 

1901.  p.  602,   ch.   466.  J 

1400   316.  36%  702 

1901.  p.  605,  eh.  466,  « 

1414  TTT^..  702 

1001,  p.  639,  ch.  460,  & 

1549   1071 

1901.  p.  642,  cb.  466,  S 

1554  797 
1901,  p.*  751,'  ch'.  "291,*  IS  1, 

2    170 

1901,  P.-889.  ch.  334    813 

loot.  pp.  895,  915,  ch.  834, 

SI  20.  121  618 


1901,  p.  971,  ch.  354   907 

1901.  p.  1S55.  ch.  BS2.... 

225,  229 

1901,  p.  1423.  ch.  587,  8  1  619 
1901,  p.  1538,  ch.  640,..,  966 

1901,  p.  1068,  ch.  654....  657 

1902,  p.  804.  ch.  270   696 

1902,  p.  1498,  ch.  580,  { 

26    89 

1902.  p.  1557,  ch.  S80,  S 

230   1038 

1902,  p.  1661,  ch.  680,  H 

248,  249   89 

1902.  p.  1562,  ch.  580,  { 

253    666 

1002.  p.  1562.  ch.  680,  S 

2.53.    Amended  by  Lawi 

1907,  p.  654,  ch.  304....  89 
1902,  p.  166%  di.  680.  H 

253-266    80 

1902,  p.  1663,  ch.  580,  S 

257    89.  466 

1902.  p.  1565,  ch.  580,  } 

261   nil 

1902.  p.  1578,  ch.  580.  { 

310   466 

1902.  p.  1578i  ch.  680,  S 

311    89 

1902.  p.  1687,  ch.  680.  I 

 466 

1902.  p.  1748,  di.  600....  684 

1903.  p.  289,  ch.  87,  I  1..  811 
1903,  p.  334,  ch.  147,  |  3. 

Amended  by  Laws  1005, 
p.  2102.  ch.  740.  S  1. . . .  428 
1908.  p.  747.  ch.  871.  f  86  036 


1903,  p.  1122,  ch.  486,  | 

11    951 

1903,  p.  1129,  ch.  486,  9  31  955 

1904,  p.  141,  ch.  70  67,  71 

1904,  p.  1694,  ch.  697   695 

1904,  p.  1SS5,    ch.  736,  t 

1    619 

1905,  p.  827,  ch.  368    695 

1905,  p.  829,  ch.  368.  8  221  611 

1905,  p.  1156,  ch.  496   130 

1905,  p.  1735,  ch.  680    951 

litOS,  p.  2102,  eh.  740,  S  1  428 

1906,  p.  114.  ch.  67    431 

1906,  pp.  773.  786.  796.  ch. 

326,  8l  14.  28.  34    2^4 

1906.  p.  1439,  ch.  527.  §  1  4Sr> 
1006,  p.  1442,  ch.  527,  S  9  0!*0 

1006,  p.  1495.  ch.  567....  605 

1007,  p.  61,  <di.  44   932 

1007,  p.  564,  ch.  S04   89 

1007,  p.  888.  ch.  428   127 

1907,  pp.  903,  911,  ch.  429, 

»  25,  38    705 

1907.  p.  930,  ch.  429.  S  82  341 
1907,  p.  1711,  ch.  7.S2,  § 

18   1093 

1907,  p.  2356,  ch.  753,  S8 
476,  477    781 

1908,  p.  406,  ch.  144.  .475,  502 
1908,  p.  414,  ch.  144,  8  17, 

iubd.  8  338, 

1908,  p.  462,  ch.  166   6.">9 

1008,  p.  1046,  ch.  350   9^1 

1908,  p.  1221,  ch.  429. . . .  381 

1908,  p.  1221,  di.         8  1  374 

1908,  p;  1872,  ch.  606. . . .  164 


STAY. 

Of  ^oceedincs  nittil  pajment  of  coMti,  see  Costs, 

STIPULATIONS. 

Against  action  for  false  Imprlsomnent,  rleht  of 
court  to  require  as  coadition  to  TacatTon  of 
order  of  arrest,  see  Arrest,  8  1. 

STOCK. 

Corporate  stock,  see  Coiporatlons,  |  1, 

STOCKHOLDERS. 

Of  corporations,  see  Corporations,  |  2L 

STORAGE. 

See  Warehousemen. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  Carriers. 

Liability  for  death  of  street  car  empior^  from 

collision  of  street  car  with  railroad  train,  see 

BaUroads,  8  5. 
Taxation  <h  proper^      lee  Taxation,  8  1- 


8  1. 


•OBstraetton,  and 


EstaUlskment, 
malnteuaoe. 

Laws  1894,  p.  1873.  c.  752,  amending  the 
rapid  transit  act  of  1801  (Laws  1891,  p.  3.  c. 
4),  held  not  to  have  enlai^ed  New  Torlc  City's 
govemmental  powers,  but  to  have  made  it  a 
railroad  corporation  for  certain  purposes^In  re 
Board  of  Rapid  Transit  Com'rs  (Sup.)  619. 

8  2.    Bttsnlatioit  and  operatios. 

In  an  action  against  a  street  railway  for 
damages  from  a  collision  with  plaintitTs  wagon, 
a  judgment  for  plaintiff  held  unauthorised  by 
the  evidence.— Bang  v.  New  Torlc  &  Q.  O.  Ry. 
Co.  (Sup.)  530. 

*In  an  action  for  injuries  to  a  child  struck 
by  a  street  car,  a  rule  of  the  company  regulating 
the  conduct  of  motorman  hetd  admissible  on 
the  issue  of  his  negligence.— SulliTan  Rich- 
mond Light  ft  R.  Co.  (Sup.)  04a 

8  87.  The  conditions  stated  under  which  a 
street  railroad  would  be  liable  for  injuries  re- 
sulting from  frii;htening  the  horse  drawing  a 
passing  vehicle  by  sounding  the  gong,  or  by 
suddenly  increasing  speed  so  as  to  cause  a  col- 
lision with  the  vehicle.— Sauter  t.  International 
Ry.  Co.  (Sup.)  863. 

8  79.  Evidence  held  not  to  establish  a  street 
railway  company's  liability  for  injury  caused  by 
a  team  falling  into  an  excaration  extendii^  un- 


•Polnt  anuetatad.  ayUabna. 
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der  Its  track,  but  not  ctHutructed  by  it.— New 
York  Mail  Co.  t.  Joline  (Sap^  1067. 


STREETS. 

See  Highways;   Mnnfcipal  CorporatiiHiB,  3, 
5,  6. 

CondenutatioD  of  land  for,  see  Bmlneot  Domain, 
S  1- 

Conatniction  of  deed  as  to  street  boundary,  see 
Deeds.  S  1. 

SUBLETTING. 

See  Landlord  and  Teoant,  8  2. 

SUBSCRIPTIONS. 

To  corporate  stodc,  see  Coipwatioos,  {  1 
To  win.  see  Wills,  1  1. 

SUBSTITUTED  SERVICE. 

See  Process,  1 1. 

SUBSTITUTION. 

Of  attomeysi  see  Attorney  and  Client,  |  2. 
Of  devisees  or  legatees,  see  Wills.  S  3. 

SUBTERRANEAN  WATERS. 

See  Waters  and  Water  Conner  |  L 

SUIT. 

See  Action. 

SUMMARY  PROCEEDINGS. 

Against  attorney,  see  Attorney  and  OieDL  {  8- 

Husband  and 


To  co: 
Wife. 


tl^support  of  wife. 


SUMMONS. 

See  Process. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  |  ft. 

SURETYSHIP. 

See  Principal  and  Surety 

SURFACE  WATERS. 

Bee  Waters  and  Water  Courses.  |  2: 

SURVIVING  PARTNERS. 

See  Partnership,  |  & 


SURVIVORSHIP. 


Kvidence.  see  Death,  |  1. 

Of  devisees  or  legatees,  see  WUIi^  |  & 

SUSPENSION. 

Of  benefit  insurance,  see  iDsaranca^  |  lOl 

TAXATION. 

Assessments  for  municipal  Improranents,  aes 

Mnnicipal  Corporations,  {  3. 
License  taxes,  see  Licenses,  I  1. 
Municipal  taxes,  see  Municipal  Corpora tioos  |  7. 
Occupation  taxes,  see  Intoxicatinc  Liquor*,  f  3. 
Taxes  as  claim  axainst  estate  of  de<wdent,  see 

Bxecutots  and  Administrators,  |  3. 
Taxes  oo  premises  demised,  see  Landlord  and 

Tenant.  §  3. 

8  1.   Xrtrvy  and  aasessaaent. 

Under  Tax  Law,  section  43,  added  to  Ljiws 
1896.  p.  795,  e.  90S,  by  Laws  1899.  p.  1591, 
c.  712,  requiriiv  every  person,  etc.  to  make  a 
written  report  to  the  State  Board  of  Tax  Com- 
missioners of  all  franchises,  etc.,  a  corporation 
which  is  required  to  make  such  reports  may  not 
enjoin  the  commissioners  from  permittinK  an  in- 
spection thereof  by  others.— American  Disc 
Telegraph  Co.  v.  Woodbury  (Sup.)  165. 

*In  determining  the  value  of  i>roperty  for 
taxation,  based  principally  on  its  eamiuKs,  tb^ 
averaee  earnings  and  expenses  for  a  aeries  of 
years,  or  tor  such  time  as  is  reasonably  arail- 
abte.  must  be  considered.— People  v.  State  Board 
of  Tax  Com'rs  (Sup.)  392. 

*The  ralue  of  a  franchise  should  be  ascer- 
tained in  the  same  manner  as  the  value  of  any 
other  property,  so  far  as  Its  nature  permits,— 
People  T.  State  Board  of  Tax  Gom>s  (Supj 
392. 

*In  ascertaining  a  special  franchise  tax 
against  a  water  company,  the  classes  of  prop- 
erty owned  by  the  company  must  be  coiuidt>red 
as  contributing  pro  ra^  according  to  their  re- 
spective values.- People  t.  State  Board  of  Tax 
Coiv'rs  (Sup.)  892. 

*The  intangible  property  of  a  water  company 

possessing  no  exclusive  right  to  occupy  the 
streets  of  a  city  is  giveu  a  value  for  taxation 
because  it  is  supposed  to  be  earning  an  income, 
and  when  the  company's  earnings  bring  no  ade- 
quate return,  with  good  management,  such  in- 
tangible rights  have  but  little  value. — People  v. 
State  Board  of  Tax  Com'rs  (Sup.)  392. 

*The  value  of  the  property  of  a  water  com- 
pany, especially  its  franchise  and  good  will, 
cannot  be  ascertained  until  tbe  francbise  tax 
and  all  other  taxes  and  a  proper  replacement 
fund  have  been  deducted  from  the  current  earn- 
ings.—People  V.  State  Board  of  Tax  Com'rs 
(Sup.)  892. 

•Tbe  manner  of  detenulBing  the  value  of  tb* 

Intangible  property  of  a  water  company  for  the 
assessment  of  the  franchise  tax  aetermioed.— 
People  V.  State  Board  of  Tax  Com'rs  (Sup.) 

392. 
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*A  street  railroad  company  subject  to  a 
franchiBe  tax  under  0«nera1  Railroad  Law 
(Laws  1890,  p.  llll,  c  565).  {  95.  Is  not  liable 
for  receipts  derived  from  its  operation  under 
trackage  agreements  over  tracks  built  and  owned 
by  otber  companies.— €ity  of  New  York  t.  Ful- 
ton St  B.  Co.  (Sup.)  494. 

AsaessorB,  In  preparing  an  assessment  roll, 
Md  to  bave  sabstantially  c(Hnplied  with  Mt. 
Vernon  dty  Charter,  i  136.— Wilcox  v.  City  & 
County  Contract  Co.  .(Sup.)  632. 

i  2.    Iiesmoy,  InberltamM,  and  trvufar 
tazea. 

*Money  deposited  by  father  in  bank  in  trust 
for  his  son.  tne  gift  to  take  effect  on  his  death, 
held  Bubjeet  to  tnnsfer  tax. — In  re  Pierce's  Es- 
tate (Sot.)  691. 

The  widow  of  an  adopted  son  of  a  testator, 
who  by  the  provisions  of  Domestic  Relations 
Law  (Laws  ia».  p.  227,  c.  272)  g  64,  was  a 
son  of  testator,  held  the  widow  of  a  son,  within 
the  meaning  of  Transfer  Tax  Law  (Laws  ISOti, 
p.  869,  c.  908)  $  221,  as  amended  by  Laws 
1905,  p.  829.  c.  368.— In  re  Duryea's  Estate 
(^up.)  611 ;  Angus  v.  Comptroller  of  State  of 
New  York,  Id. 

•Under  Tax  Law  (Laws  1896.  p.  874,  c.  908) 
C  230,  as  amended  by  Laws  IWiO,  p.  1438,  c. 
658.  6  1,  Laws  1901.  p.  380.  c.  173.  Laws  1905, 
p.  827,  c.  368,  and  Laws  1906.  p.  1495.  e.  5«7, 
m  effect  permitting  the  State  Comptroller  to 
appoint  and  remove  at  pleasure  two  transfer 
tax  appraisers  in  Kings  and  otber  counties,  and 
Laws  1888.  p.  1^  c.  119,  and  Laws  1892,  p. 
1117,  c.  577.  repealed  and  substantially  re- 
enacted  by  Civil  Service  Law  (Laws  1899,  p. 
S09.  c.  370)  S  21.  afterwards  amended  by  Laws 
19*>2,  p.  804,  c.  270,  and  Laws  1904.  p.  1694. 
c.  607.  held,  that  Laws  1900,  p.  143S,  c.  658, 
authorized  the  removal  by  the  State  Comp- 
troller, without  hearing  or  charges,  of  a  vol- 
unteer fireman  appointed  transfer  tax  appraiser, 
notwithstanding  tne  provisions  of  section  21  of 
the  civil  service  law,  prohibiting  the  removal 
of  such  persons  except  on  hearing  and  charges. 
—People  V,  Glynn  (Sup.)  695. 

§  801.  Where  an  estate  created  by  a  will  vest- 
ed before  the  transfer  tax  statutes  were  enacted, 
no  tax  can  be  imposed  thereon.— In  le  Haggerty 
(Sup.)  1017. 

TEACHERS. 

See  Schools  and  School  Districts,  |  2. 

TELEGRAPHS  AND  TELEPHONES. 


Telephone  company 
and  Servant,  i  8. 

I 


as  employer,  see  Master 


ttoBstsvvtion,  and 


1.  EstabUskMent, 
wdvtaaraoe* 

*A  contract  between  two  telephone  companies 
not  being  contrary  to  public  policy  as  pre- 
venting competition,  the  sale  of  the  lines  of  one 
of  them  to  a  third  company,  whose  field  of  oper- 
ations made  it  an  active  competitor  of  the  re- 
maining  company,  did  not  render  the  original 


contract  invalid.— Wayne-Monroe  Tejephime  Co. 
V.  Ontario  Telephone  Co.  (Sop.)  424. 

*A  contract  between  two  telephone  companies 
for  the  jmrpose  of  giving  them  mutual  con- 
nection in  noncompetitive  territory,  which  on- 
ly incidentally  prevented  competition  between 
them,  held  not  invalid  as  against  public  policy. — 
Wayne-Monroe  Telephone  Co.  v.  Ontario  Tele* 
phone  Co.  (Sup.)  424. 

I  S.    BenlattoB  aad  •ywratlra. 

Facts  Aeld  not  to  make  a  tele^ph  company 
liable  for  a  penalty  under  Transportation  Cor- 
porations Lew  (Laws  1890,  p.  1152.  c.  GtM, 
I  103),  for  refusal  to  take  message. — Petze  v. 
Western  Union  Telegraph  Co.   (Sup.)  516. 

§  33.  A  telephone  company  Jreld  not  entitled 
to  repudiate  the  part  of  its  agreement  with  a 
city  limitidg  its  rates  on  the  ground  that  the 
city  was  not  authorized  to  make  it— Buffalo 
Merchants*  Delivery  0>.  v.  Frontier  Telephone 
Co.  (Sup.)  862. 

I  33.  A  private  citizen,  contracting  with  a 
telephone  compnny  for  service  at  a  different 
rate  than  that  prescribed  by  its  franchise,  held 
not  entitled  to  repudiate  his  contract  and  de- 
mand service  according  to  the  franchise.— Buf- 
falo Merchants*  Delivery  Co.  v.  Frontier  Tele- 
phone Co.  (Sup.)  862. 

TEMPORARY  ADMINISTRATORS. 

R^bt  to  commissltms,  see  Execntors  and  Ad- 
ministrators, I  7, 

TENDER. 

Of  Interest  on  mortgage,  see  Mortgages,  |  4. 

TENEMENT  HOUSES. 

Regalatlon,  see  Mnnldpal  Corpora tlona,  |  4. 

TERMS. 

Of  leases,  see  Landlord  and  Tenant,  S  2. 

TESTAMENTARY  POWERS. 

Construction  and  execution,  see  Powers,  |  2. 

THEATERS  AND  SHOWS. 

Ooaatructlm  of  contract  for  employment  of  ae* 
tor,  see  C<Hitracts,  g  2. 


See  Kxtortion. 


THREATS. 


TIME. 


For  particuter  acta  in  or  incidental  to  iudicial 

proeeedinff$. 
Filing  record  on  appeal,  see  Appeal,  %  8. 
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Motion  for  new  trial,  Bee  New  Trial,  |  2. 
Service  of  process,  see  Process,  S  1. 

For  particular  acts  Mt  judiotoU 
Closing  iKdIi,  see  ElectionB,  S  fi. 


TITLE. 

title. 

Removal  of  clond,  see  Quieting  Title, 
Sufficiency  of  title  of  vendor  of  land,  Ke  Ven- 
dor and  Pundiaser,  $  2. 
Title  insurance,  see  Insurance,  §  6. 

Particular  matters  affecting  Hfle. 
See  Eminent  Domain,  |  3. 

Particular  species  of  properttf  or  riffhis. 
See  Patents,  %  1. 
Indian  lands,  see  Indians. 
Partnership  property,  see  Partnership,  S  4. 

Title  Hecessarv  to  maintain  parttetilar  actions. 
See  Partitiou.  |  1. 

For  failure  to  deliver  goods,  sea  Carrien,  |  2. 

TOOLS. 

Liability  of  employer  for  defects,  see  Bfacter 
and  Servant,  8  S. 

TORTS. 

LiahUities  of  partictUar  classes  of  persons. 
See  Municipal  Corporations,  }  6. 
Agents,  see  Priocipal  end  Agent,  |  2. 
E^ploy^  see  Master  and  Servant,  |  9. 
Trustee,  see  Trusts,  {  4, 

Particular  torts. 
See  Conspiracy,  |  1;  False  Imprisonment,  S  1; 
Fraud;  Libel  and  Slander;  Negligence;  Nui- 
sance ;  Trespass ;  Trover  and  Conversion. 

Remedies  for  torts. 
See  Arrest.  S  1 ;  Trespass,  1 1 ;  l^ovei  and  Oon- 
version,  |  2. 

TOWNS. 

See  Municipal  Corporations ;  Schools  and  Sdiool 
Districts,  I  2. 

TRADE-MARKS  AND  TRADE-NAMES. 

Conspiracy  to  deprive  one  of  use  of  trade-name, 


iscovery^  in  action  to  enjoin  use  of 


see  Conspiracy,  S  1> 
Right  to  discovery  I 
trade-name,  see  Discovery,  |  1. 

f  1.   Infrlvgeaient  and  unfair  ftompetl* 

tiOB. 

{  97.  In  a  suit  to  enjoin  defendants  from 
wiing  a  trade-mark  and  from  conspiring  to  de- 
prive niaiutiC  of  its  use,  if  the  right  to  and 
owueranip  of  the  name  is  in  defendants,  or  one 


of  them,  plaintiff  would  not  be  entltW  '■•  tt 
relief  demanded. — Solar  Baking  Powda-  u  : 
Royal  Baking  Powder  Co.  (Sop.)  1013. 


TRADE  SECRETS. 

Restraining  disclosure  of,  see  Injnnctiac  1 1 

TRADE  UNIONS. 

Associations  of  employers,  see  Associstini 
Corporate  authority  to  enter  into  empl^^tt- 
sociatimit  aee  .Corporations,  |  4. 

TRANSCRIPTS. 

Of  record  on  appeal  from  mnnidptl  eou^ie 
Courts,  I  2.  - 

TRANSFERS. 

Duty  of  carrier  to  give,  aee  Cazrie^  I  &  I 

TRANSFER  TAX. 

See  Taxatiw,  1  2. 

TREATIES. 

With  Indian  tribes,  see  Indiana. 

TRESPASS. 

To  the  person,  see  False  Imprisonmest 
I  1.   Aeta  eonstltmtluc  »r— aad  Ba- 


UUtr  therefor. 

8  67.  In  an  action  againtt  a  ligbiiiw 
pany  for  entering  the  cellar  of  a  hoa»  ocnp^^I 
by  plaintiff  without  his  pennis^on,  ijaintif  lit4 
entitled  to  nominal  damafres  only.— Fonesrae  v. 
Kings  County  Lighting  Co.  (Sup.)  1010- 

TRIAL 

Bee  New  Trial;  Witnesses. 

Prooeedinffs  inttident  to  trisls. 
Conformity  of  judgment  to  verdict  or  fi^ap^ 

see  Judgment,  §  2. 
Entry  of  judnnent  after  trial  of  imaet.  sec 

Judgment,  {2. 
Place  of  trial,  see  Venne,  1 1. 
lUght  to  trial  by  Jury,  see  Juir.  1 1* 

Trial  of  actions  &v  or  against  partinilsr  ctew 
of  persona. 

See  Railroads,  |  5. 

Trial  of  particular  eivtl  aoMoM  or  proetrHv*- 
See  Ubel  and  SUnder,  |  2 ;  Neglifxnce.  I  £ 
For  maintenance  of  nuisaaee,  see  Nuiraucr.  f  1 
For  negligence  of  attorney,  see  Attonier  "J 
Client.  8  a 

For  pergonal  injuries,  aee  Carriers,  {  S;  Iticf-* 
and  Servant.  8  8;  Railnwds,  |  i. 
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On  insnrance  pelic7,  see  Insurance,  i  9. 
:^(4)ete  proceedings,  see  Wills,  S  2. 

Trial  of  criminal  firotteitUont. 
See  Criminal  Law,  }  5. 

{  1.   Kotiee   of   trial   and  preHmlnary 
prooeedlnss. 

*  Serving  an  amended  answer  held  to  destroy 
effect  of  prior  notice  of  trial.— Murphy  t.  Lyon 
(Sup.)  m 

i  2.   Dooketa,  llata,  axd  aalaadara. 

An  action  to  detemiiDe  the  validity  of  the 
probate  of  a  will  held  entitled  to  a  preference  on 
the  calendar,  nnder  Code  Civ.  Proc.  |  791,  subd. 
5.— Specht  ¥.  Heifer  (Sup.)  457. 

The  preference  given  by  Code  Civ.  Proc.  8  791, 
subd.  6,  in  an  action  to  determine  the  validity 
of  the  probate  of  a  will,  may  be  claimed  by 
either  party.— Specht  t.  Heifer  (Sap.)  457. 

Rule  10  of  the  City  Court,  giving  a  prefer- 
ence to  all  equity  cases,  is  not  applicable  when 
an  action  at  law  has  become  an  equitable  <«e 
by  interpleader  proceedings,  under  Code  Civ. 
Proc.  i  Schreiber  v.  Dry  Dock  Sav.  In- 

BtituUon  (City  Ot.)  360. 

S  3.   Oonne  and  condnet  of  trial  in  gen- 
eraL 

*After  a  paper  had  been  propounded  aa  a  last 
will,  permission  to  apply  a  chemical  test  in 
open  court  to  determine  the  quality  and  composi- 
tion of  ink,  without  prelimiaary  preparations  for 
safeguarding  tfae  present  actual  condition  of  the 

fiaper  offered,  will  not  be  granted. — In  re  Gart- 
and'H  Will   (Sur.)  719. 

f  4.   Taking  case  or  question  from  inry. 

The  conrt  did  not  err  in  refaaing  the  applica- 
tion of  plaintiff's  counsel  to  go  to  the  jury  on 
a  qnestion  which  counsel  stated  he  thought  was 
immaterial.— Inter-City  Realty  Co.  v.  Newman 
(Sup.)  481. 

*The  court  held  not  authorized,  on  motion  for 
nonsuit  at  close  of  plaintiff's  case  to  dismiss  the 
complaint  on  the  merits.— Ilyman  v.  New  York 
Mortgage  ft  Security  Co.  (Sup.)  669. 

I  139.  Where  reasonable  men  may  differ  aa 
to  the  oonclnslon  from  facts,  that  conclusion 
is  for  the  jury.— Toppi  v.  McDonald  (Sup.)  821. 

S  165.  Where  the  trial  judge  erroneously 
submitted  the  case  to  the  jury,  instead  of  direct- 
ing a  verdict  for  defendant,  and  the  jury  found 
for  plaintiff,  the  judge  could  not  thereafter  dis- 
miss the  complaint  on  the  merits,  but  could 
only  set  the  verdict  aside  and  order  a  new  trial. 
— Brown  v.  Grossman  (Sup.)  827. 

{  139.  In  an  action  for  breach  ot  contract  for 
the  sale  Of  ^ns,  there  being  evidence  that  the 
skins  tendered  were  of  merchantable  quantity, 
the  question  as  to  their  merchantability  should 
have  been  submitted  to  the  jury.— Hess  v.  Kauf- 
herr  (Sup.)  832. 

S  140.  The  credibility  of  a  beneficial  asso- 
ciation's local  record  keeper  as  a  witness  in  an 
action  on  a  life  certificate  involving  the  validity 
of  a  member's  reinstatement  was  for  the  jury ; 
he  Iwing  an  interested  witness  within  the  rule 
relating    to   such  witnesses.— LouBSbury  v. 


Knights  of  the  Maccabees  of  the  World  (Sup.) 
921. 

8  177.  On  motion  to  direct  verdict,  the  de- 
feated party  is  not  precluded  from  requesting  to 
KO  to  the  jury  upon  disputed  facta  If  the  request 
is  made  before  the  verdict  has  been  entered.— 
Strohm  V.  Zoellner  (Sup.)  1068. 

8  139.  An  issue  as  to  the  agreement  between 
plaintiff  and  defendant  concerning  pavmeDt  for 
materials  purchased  from  defent&nt  by  a  con- 
tractor had  erroneously  withdrawn  from  the 
jury.— Ogden  T.  Sergeant  (Sup.)  1065. 

8'  165.  Where  plaintiff's  claim  was  admitted, 
and  the  defease  to  a  counterclaim  was  alone 
litigated,  held  error  to  dismiss  the  complaint, 
and  render  affirmative  Judgment  for  defendant 
on  the  counterclaim. — Darlington  v.  Hamilton 
Bank  of  New  York  City  (Sup.)  1097. 

J  &.   Instmotions  to  Jnry* 

•In  an  action  for  injuries  to  a  passenger  in 
an  elevator  because  of  the  fall  thereof,  an  in- 
struction held  erroneous  under  the  evidence.— 
Keller  v.  Wove  Realty  Co.  (Sup.)  538;  Diepen- 
brock  T.  Same  (Sup.)  539. 

*In  an  action  for  injuries  to  a  passenger -while 
boarding  a  car,  an  instruction  held  erroneous 
because  withdrawing  from  the  jury  the  ques- 
tions, of  plaintiff's  contributory  negligence  and 
the  company's  negligence. — Woods  v.  New  York 
&  Q.  O.  By.  Co.  (Sup.)  680. 

fi  234.  A  requested  charjiie  in  an  action  for 
injury  sustained  in  attempting  to  board  a  street 
car  held  properly  refused.— Gabel  v.  Brooklyn, 
Q.  C.  &  S.  B.  Co.  (Sup.)  1047. 

8  243.  Instructions  held  misleading  because 
inconsistent.— Hartman  v.  Joline  (Sup.)  1057. 

8  6.    Waiver  and  oorreetion  of  Irresn- 
laritles  and  errors. 

Plaintiff,  by  procuring  a  postponement  of  trial 
when  the  causea  first  appeared  on  the  day  cal- 
endar, waived  notice  of  trial  by  defendants  be- 
fore obtaining  a  dismissal.— Bosenthal  v.  Fried- 
man (Sup.)  449. 

TROVER  AND  CONVERSION. 

Conversion  by  warehouseman,  see  Warehouse- 

mm: 

Release  of  liability  for  conversion  by  discharge 
in  bankruptcy,  see  Bankruptcy,  §  2. 

Vacation  of  order  of  arrest  In  actiw  for  con- 
version, see  Arrest,  8 

§  1.    Acts  oonstitntlnc  conversion  and 
lialiiUty  therefor. 

A  seller's  refusal  to  deliver  the  goods  to  the 
buyer  after  satisfaction  of  a  judgment  against 
the  buyer  for  the  price  held  a  conversion. — Pa- 
cific Coast  Borax  Co.  v.  Waring  (Sup.)  458. 

8  9.  No  demand  is  required  to  establish  con- 
version, where  a  party  lawfully  in  possession 
unlawfully  disposes  of  property  and  puts  It  be- 
yond his  power  to  return  it  on  demana.— Kavan- 
augh  V.  Mclntyre  (Sup.)  987. 

8  5.  Defendant's  withdrawal  of  money  from 
plaintiffs  cash  drawer  held  wrongful.— Heilcr- 
man  v.  Schants  (Sup.)  1088. 


*Palat  aanotatod.  U—  •ytlfttow. 
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i  2.  AetloBB. 

g  40.  Where,  in  an  action  for  the  converrion 
of  stock,  the  evidence  did  not  disclose  its  value, 
the  proof  AcM  fatally  defective.— Swarti  t. 
Boonean  (Sop.)  1066. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

Charitable  trnats,  see  Charities. 

Creation  by  will,  see  Wills,  §  3. 

Mortgage  by  trustee  as  constituting  them  bona 

fide  purchasers,  see  Mortgages,  §  1. 
Powers  In  trust,  see  Powers,  I  1. 

S  1.   Oreatioiit  ezlsteao«,  and  Talidlty. 

*A  will  held  valid,  though  invalid  as  to  one 

Srovision  therein.— Lewine  v.  Gerardo  (Sup.) 

S  2.    Oonatniotlon  and  operation. 

*Creditor8  of  a  cestui  que  trust  held  not  en- 
titled to  compel  the  trustees  to  apply  any  part 
of  the  income  of  the  trust  estate  to  the  payment 
of  their  demands.— Raymond  v.  Tiffany  (Sup.) 
252. 

Where  a  child  who  did  not  join  in  a  mortgage 
of  beneficial  interests  under  a  trust  deed  has  a 

contingent  interest  in  remainder  aa  to  the  whole 
estate  mortgaged,  there  can  be  no  present  dis- 
posal of  the  corpus  of  the  estate  to  satisfy  the 
debt  out  of  the  Interests  transferred  by  those 
who  did  Join  In  the  mortgage.- Newton  v.  Hunt 
(Sup.)  573. 

*Benef]cia!  interest,  reserved  In  settlor  of 
trust,  held  alienable  by  her. — Newton  v.  Bunt 
(Sup.)  573. 

$  147.  Under  Laws  1897.  p.  508,  c.  417,  S  3, 
and  Laws  1903,  p.  2.S9.  c.  87,  S  1,  relating  to 
the  transfer  of  beneficiariea'  Intereata  in  trusts 
of  personal  property,  held,  that  persons  having 
life  estates  m  such  a  trust,  without  remainder 
interests,  could  not  transfer  tlieir  interests. — 
Garrett  v.  Duncloa  (Sop,)  811. 

{  3.  Appointment,     qnallflcatlon,  and 
toiiue  of  trnstee. 

Under  Code  Civ.  Proc.  §  2818,  and  Real  Prop- 
erty Law.  Laws  1896,  p.  582.  c.  547,  g  14«,  held 
immaterial  to  the  validity  of  surviving  testa- 
mentary trustees'  deed  whether  one  who  joined 
them  as  purported  successor  to  a  deceased  trus- 
tee was  regularly  appointed. — Lewine  v.  Ger- 
ardo (Sup.)  i&2. 

'Except  on  notice  to  the  beneficiaries,  held 
one  cannot  be  appointed  by  the  court  to  ex- 
ecute a  trust. — In  re  Eamshaw  (Sup.)  197. 

*A  remainderman  held  to  Ik  a  beneficinrj* 
within  Real  Property  Law,  Laws  1896,  p.  574, 
c.  547,  S  91.  requiring  appointment  of  a  0ul>- 
stitute  trustee  to  be  on  notice  to  the  benefi- 
ciariea,—In  re  Bamabaw  (Sop.)  107. 

S  4.  Managemsnv  and  disposal  of  trust 
property. 

A  trust  company,  liolding  bonds  under  an 
agreement,  held  entitled  on  default  to  purchase 


on  its  own  account  and  for  fta  own 
^epard  &  Morse  Lumber  Co.  v.  Hnrd  (Snp. 

Will  construed,  and  held,  that  a  sole  survivini 
trnstee,  while  sole  beneficiary,  could  not  con 
vey  a  good  title  to  a  portion  of  the  trast  land 
-Weeks  V.  Frankel  (Sup.)  662. 

Real  Property  Law,  H  85,  87  (Laws  180* 
pp,  573,  574,  c.  547),  held  not  to  authorize  a 
excliange  or  a  partition  of  real  estate  held  ii 
trust.—Von  Olahn  v.  Heins  (Sup.)  563. 

The  proceeding  allowed  by  Real  Propfrr- 
Law,  gS  85.  87  (Laws  1896,  pp.  573,  574.  c 
547)  authorizing  a  proceeding  for  the  mortgac 
or  sale  of  real  estate  held  in  trust  held  n 
clal  one  and  the  statutes  must  be  followed  ii 
all  substantial  particulan,— Von  GUhn  t.  Heini 
(Sup.)  565. 

Thongh  an  action  does  not  lie  against  a  trus- 
tee for  his  torts,  and  he  must  be  sued  individ 
ually,  a  judgment  therefor  may  be  allowed  t< 
be  paid  out  of  the  trust  funds.- KellogK 
(jhnrch  Charity  FonndadoD  of  Loiu  Island 
(Sup.)  566. 

{  5.  Xixeontlon  of  tmst  hj  tnutve  o'  by 
eoart. 

'Expenses  incurred  in  the  management  of  a 
troat  estate,  created  by  will  showing  intenrion 
that  trust  fund  should  remain  intact,  should  fn- 
out  of  the  income.— In  re  Bzownell  (Sur.) 

8  6.    Aeoonattms  w>d  eompeuatioB  of 

tmsteo. 

Settlement  of  account  of  trustees  showing  un- 
apthorized  investments  htUt  not  conclusive 
to  future  investments  in  plain  disr^rd  of  d.- 
rections  of  wilL— In  re  Irwin's  Estate  (Sup.) 
206. 

Direction  by  testator  as  to  securities  in  which 
trust  fund  shall  be  invested  held  bindiofr  on 
trusteee.— In  re  Irwin's  Estate  (Sup.)  205. 

•Under  Code  Civ.  Proc.  iS  2730,  2802.  3320, 
a  trustee,  succeeding  a  deceased  trustee,  is  not 
entitled  to  commissions  on  the  funds  received 
from  £he  representatives  of  the  deceased.— In  re 
Ward's  Estate  (Sor.)  768. 

UNDERTAKINGS. 

Bonds  to  prevent  or  dischai^  mechanics'  liens, 
see  Mechanics'  Uens,  |  3. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  (  2. 

UNDUE  INFLUENCE. 

Procuring  making  of  will,  see  Willa,  {  1. 

UNITED  STATES. 

Courts,  see  Removal  ctf  Cknsea. 

Indiana,  see  Indians. 

Public  lands,  see  PuUic  Lands,  |  3, 
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VACATION. 

Of  order  of  arrest,  see  Arrest,  0  1. 

Of  ■parX'xGvXar  aot»,  in»trument$,  or  prooee4ing$. 
See   Attachment  S  S;  ExecQtioc,  |  4;  Injuic- 

tioa,  8  3;  Judgment,  §  1. 
Order  for  examination  of  party  before  trial,  see 

Discovery,  |  1. 

VARIANCE. 

Setween  pleading  and  proof  in  criminal  prose- 
cutlons,  see  Indictment  and  InfOnnatltm,  |  6. 

VENDOR  AND  PURCHASER. 

See  Sales. 

Sales  by  or  to  Indians,  see  Indians. 

Sales  of  property  of  decedent,  see  Bxecntors 

and  Administrators,  12. 
Sales  on  partition,  see  Partition,  |  1. 
Specific  performance  of  contract,  see  Specific 

Performance. 

S   !■   ModlflMHim  o»  woiartoa  of  eoa- 
traet. 

A  vendor  held  to  comply  with  his  contract 
to  make  an  alteration  in  the  house  sold,  where 
the  alteration  satisfies  Tenement  House  Act 
(Laws  1901.  p.  89S  c.  334)  §  20,  though  the 

filan  is  not  filed  and  approval  thereof  obtained 
□  advance  as  regnlrea  by  section  121  (page 
915).— Undwrg  v.  Ndnken  (SnpO  01& 

,Q  2.    Vmrtvrmmnom  of  aOBtcaet. 

, '  *A  parchaser  shonld  not  be  reqoired  to  ac- 
cept a  title  resting  upon  adverse  possession,  nn- 
leRs  the  title  is  established  beyood  a  reasonable 
doubL— Lewine  v.  Gerardo  (Sup.)  192. 

*A  matter  known  of  by  parties  at  the  time, 
but  not  considered  a  valid  incumbrance  held 
within  the  provision  of  the  deed  for  revocation 
if  the  grantor  should  "not  give  good  title  and 
possession." — Pryor  v.  City  of  Buffalo  (Sup.) 
437. 

*A  railroad  ricbt  of  way  held  an  incum- 
brance on  land,  entitling  the  purchaser  to  re> 
fuse  to  take  nnder  tbe  contract  of  tbe  vendor 
to  give  him  "good  title  and  possession." — Pryor 
V.  City  of  Buffalo  (Sap.)  437. 

*One  having  valid  title  to  land  by  adverse 
poRsession  has  such  a  marketable  title  as  to 
entitle  him  to  compel  specific  performance  of 
a  contract  of  sale.— Clarke  v.  Woolport  (Sup.) 
647. 

*Where  land  contained  only  two-thirds  as  many 
seres  as  the  number  represented  by  the  vendor, 
the  vendee  held  entitled,  even  in  the  absence  of 
frand,  to  have  the  valne  of  the  land  he  did  not 
receive  credited  on  his  purchase-money  mort- 
gage.—Lyons  V.  Bamnm  (Sup.)  587. 

*Under  the  facts,  and  under  Code  Civ.  Proc. 
§  1607  et  seq..  one  contractile  to  buy  land  held 
not  entitled  to  reject  title  on  the  ground  of 
unmarketability.— Port  Jefferson  Realty  Co.  v. 
WoodhnU  (Sap.)  67a 


{  129.  Generally  a  pending  acti<m  and  Us 
pendens  filed  josuflea  a  rejection  of  title  by 
the  purchaser,  when  the  nnnplaint  atatea  a 
good  canse  <^  action  affecting  the  wemlseB 
bargained  foT,^Mnrphy  v.  S'ox  (Bnp.)  819. 

S  129.  An  executor,  contracting  to  convey 
real  estate,  h^ld  not  entitled  to  compel  specific 
performance  of  the  contract.— -Murphy  v.  Fox 
(Sup.)  819. 

i  3.  Blffhta  and  llabiMtfes  of  partlee. 

Plaintiff's  possession  of  property  AeU  not  no- 
tice of  a  claim  nnder  an  onrecoided  ^ed. — 
Hilts  V.  Stroh  (Sup.)  30. 

A  statement  made  by  plaintiff  to  purchasers 
of  land  held  not  notice  that  plaintiff  bad  by 
deed  previonsly  aoqnlred  bcle.— Hilts  Stroh 
(Sup.)  80. 

Any  claim  on  the  part  of  a  city,  conv^Ing 
land,  that  It  remained  in  possession  of  part  <n 

tbe  land  conveyed,  must  be  of  the  clearest  Und. 
-■Webber  v.  Gillies  (Sup.)  397. 

*DefeQdant  held  to  have  priority  by  a  quit- 
claim  deed  over  a  prior  unrecorded  or  lost  deed 
to  plaintiff. — Riley  v.  Robinson  (Sop.)  753. 

*The  grantee  in  a  quitclaim  deed  of  an  out- 
standing title  obtained  for  him  by  his  vendor 
in  a  contract  for  sale  of  the  land  held  not  a  pur- 
chaser from  the  grantor  therein,  and  any  in- 
adequacy  of  consideration  for  that  deed  wonld 
not  render  him  not  a  parchaser  for  value  fron> 
his  vendor.— Riley  t.  Robinson  (Sap.)  763. 

*A  consideradon  of  $10  paid  for  a  quitclaim 
deed  held  adequate,  nnder  the  circumstances,  to- 
render  the  grantee  a  purchaser  for  value.— Riley 
V.  Robinsra  (Sup.)  753. 

•Where  the  pnrdiaser  paid  an  adequate  con- 
sideration to  his  vendor  for  land,  but  before  he 
completed  the  porchase  the  vendor  obtained  a 
quitclaim  deed  to  him  from  another  of  an  oat- 
standing  record  title,  any  inadequacy  in  the 
price  paid  for  the  quitclaim  deed  would  not  ren- 
der him  not  a  purchaser  tor  value.— BUey  v. 
Robinson  (Sup.)  763. 

I  4.    Remedies  of  Tondor. 

S  297.  Right  of  re-entry  on  breach  of  oondi- 
tion  held  to  be  in  certain  other  persm  than 
grantor.— Fowler  t.  Ooatea  (Bop.)  849. 

t  297.  Right  of  re-entry  after  breach  of  a 
condition  in  a  deed  held  not  destroyed  by  the  ac- 
ceptance of  a  deed  from  the  referee  In  bank- 
ruptcy proceedings  against  the  person  to  whom 
the  premises  haa  been  conveyed  on  such  ccmdi- 
tion.— Fowler  v.  Coates  (Sup.)  849. 

8  5,   Remedies  of  pwehmaev* 

The  purchaser  in  a  contract  for  the  sale  and 
purchase  of  real  estate  held  entitled  to  recover 
the  partial  payments  made  and  expense  of 
searcbbig  tbe  title.— Rotbbard  v.  Ahds-Gtold 
Realty  Co.  (Sup.)  S26. 

In  an  action  to  have  credited  on  a  purcliase- 
money  mortgage  the  value  of  the  deficiency  In 
acreage  under  a  contract  of  sale,  evidence  held  to 
show  the  value  of  the  buildings  to  be  deducted  in 
determining  the  value  of  the  land  to  be  96,000. — 
Lyons  v.  Bamum  (Sup.)  D87. 
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Where  the  parduuwr  of  land  was  entitled  to 
set  off  against  a  purcbaM-moner  mortsage  the 
valne  of  the  ntunber  of  acres  he  was  wort  un- 
der hts  contract,  the  parchase  price  was  the 
measDre  of  such  value ;  bat  the  reasonable  val- 
ue of  the  buildings  on  the  land  sbonld  be  de- 
ducted.—I^ons  T.  Baruum  (Snpj  087. 

VENUE. 

f  1.  OkABK*  of'TcniM  or  j[dace  of  trial. 

$  42.  An  ordo:  for  a  change  of  venue  rests 
latgely  in  discretion,— Moooan  v.  Luther  (Sup.) 
898. 

S  46.  That  defendant  and  his  counsel  were 
prominent  in  the  county,  in  business  and  politi- 
cally, held  insufficient  to  justify  a  change  of 
place  of  trial.— Noonan  v.  Luther  (Sup.)  898. 

i  4S.  A  party's  belief  in  his  inability  to  se- 
cure an  iim)artial  trial  is  insufficient  to  justify 
a  change  of  venue,  in  the  absence  of  facts  show- 
ing his  belief  to  be  well  grounded.— Noonan  v. 
Luther  (Sup.)  898. 

S  4S.  That  an  action  had  attracted  wide  at- 
tention and  the  proceedings  at  trial  and  on  ap- 
peal had  been  widely  pnolished  in  the  county 
nel4  not  to  justify  a  change  of  place  of  trial.- 
Noonan  v.  Luther  (Sup.)  898. 

S  58.  While  the  granting  of  a  change  of 
venue  is  largely  in  the  diacreti«i  of  the  court, 
facts  justifying  the  change  must  be  stated  in 
the  moving  iiapers  before  the  court  may  exer- 
cise its  discretion.- Noonan  t.  Luther  (8np.) 
898. 


VERDICT. 

Directing  verdict  in  dvU  actions,  see  Tri&L  S  4. 
Neceasi^  of  confonnity  of  judgment,  see  Judg- 
ment, )  2. 

Review  on  appeal  or  writ  of  error,  see  Appeal, 

i  s> 

VESTED  REMAINDERS. 

Creation,  ne  WUls.  |  8. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  }  6. 

VILLAGES. 

See  Munldpal  Gorporatlons. 

VINDICTIVE  DAMAGES. 

See  Damage*,  }  8. 


VOTERS. 


See  Elections. 


WAGES. 

See  Master  and  Servant;  S  2. 


WAIVER. 

See  Estoppel. 

Of  ohieeUont  to  porfindw  mrtf,  4ttHnimmte 
or  prx>oeedingt. 
See  Appearance ;  Trial,  |  6. 
Defects  in  goods  sold,  see  Sates,  i  8. 

Of  right*  or  remedie*. 
Bight  to  vacate  order  of  arrest,  see  Arrest,  |  L 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

§  34.  In  an  action  for  the  storage  oi  an  anto- 
mobiie,  evidence  keli  not  to  support  a  oounter- 
claim  based  on  the  charge  to&t  plaintiff  had 
negligently  damaged  the  machine. — Wyckoff, 
Church  &  Partridge  v.  Landed  en  Co.  (Sap./ 
1052. 

i  34.  Under  Laws  1907,  p.  1711,  c  732,  1 18, 
one  htid  not  entitled  to  recover  from  a  ware- 
houseman for  conversion  of  goods  deposited  bj 
a  cartier^-Znber  t.  Mehrle  (Sup.)  1093. 


WARRANTY. 

By  Insure,  see  Insurance,  1  4. 
On  sale  of  goods,  see  Sales,  {  4. 
Pleading  breach  of  warranty,  as  counterdaia. 
see  Pleading,  i  2. 

WATERS  AND  WATER  COURSES. 

See  Canals,  }  1;  Navigable  Waters. 
Laws  relating  to  mineral  springs  as  denying 
due  process  of  law,  see  Constitutional  Law, 

i  e. 

Laws  relating  to  mineral  springs  as  denying 
equal  protection  of  laws,  see  Constitutional 
Law,  ([4. 

Laws  relating  to  mineral  springs  as  Invading 

property  rights,  see  Constitutional  Law,  S3. 
£/ability  of  tenant  for  water  rants,  see  Landlord 

and  Tenant,  f  3. 
Bflneral  waters,  see  Mines  and  Minerals,  S  2. 
Restraining  violation  of  lawi  relating  to,  Be« 

Injunction,  S  S. 
Taxation  of  property  oC  water  company,  see 

Taxation,  |  1. 
Water  coutaes  in  eltfes,  see  Mnnldpal  Cor- 
porations, S  6. 

S  1.  SubterMuumK  nmd  pareolfttlnB  wa- 
ters* 

'Ordinarily  percolating  water  found  In  land 
belongs  to  the  owner  of  the  land,  and  his  use 
thereof  to  the  detriment  of  his  neixbbor  is 
without  remedy.— Hathom  t.  Natural  Carb«iic 
Gas  Co.  <Snp.)  874. 

The  provision  in  Laws  1908.  p.  1221,  c  429, 
authoruing  the  Attorney  General  to  sue  in  th» 
name  of  tne  people  to  restrain  violations  of  the 
act,  held  not  an  unreasonable  exercise  of  tbs 
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police  powar^People  v.  M«ir  York  Oubonic 

Acid  Gas  Co.  (Sap.)  8S1. 

I  S.   9mrtmiom  watava. 

*A  lower  proprietor  Md  tmder  bo  oblintioii 
to  take  care  ol  the  anrfiace  water  of  bia  ad- 
^ininr  apper  proprietor.— Sabetto  t.  New  York 
Cent.  A  H.  R.  B.  Co.  (Sup.)  11& 

*A  railroad  iD<nir8  no  liability  ai  to  sorface 
water  by  building  its  embankment. — Sabetto  t. 
New  York  Cent.  &  H.  B.  R.  Co.  (Sup.)  118. 

*A  railroad  Aeld  not  liable  to  tbe  owner  of 
adjacent  land  for  snrface  water  damafflnjc  the 
adjacent  land  because  of  the  ditches  on  the 
railroad  land  beinx  filled  ap.— Sabetto  r.  New 
York  Cent  A  H.  B.  R.  Co.  (Sup.)  118. 

S  3.  Pvbllo  wator  anpply. 

S  203.  Under  section  283  of  an  ordinance 
of  tbe  city  of  New  York,  water  rents  held  not 
a  lien  on  tmildingB  before  application  for  water 
was  made  and  a  permit  was  issoed. — Handel  t. 
Weschler  (Snp.)  813. 

8  2(3.  On  ,the  iBsaea  as  to  when  honses  sold 
were  finished'  and  whether  water  was  turned 
on  prior  to  the  closing  of  title,  plaintiff's  tes- 
timony that  be  never  applied  for  water  supply 
held  not  overcome  by  proof  of  tbe  issuance  of 
tenement  house  department  certificates  that  the 
buildings  conformed  to  tenement  house  act 
(Laws  1901,  p.  889,  c  334).— Mandel  t.  Wesch- 
ler (Sap.)  813. 

8  203.  Under  Greater  New  Yoi*  Charter 
(Laws  1901,  pp.  207,  210.  488,  c  466),  11  469. 
473,  1017,  water  charges  AeM  not  a  Hen  on 
premises  until  Uie  amount  was  determlaed  and 
an  entry  made  in  the  proper  book,  Irrespet^TC 
of  when  tbe  water  was  actaallr  tnnied  on^ 
Mandel  t.  WeMbler  (Snp.)  818. 

WAYS. 

Private  ti^ta  of  way.  see  Basements. 
Public  ways,  aee  Hlfiiways;  Mmddpal  Oorpoia- 
tiona,  if  0,  6. 

WELLS. 

Oil  or.|M  welU,  aee  Hinei  and  UlneiBla,  1 2. 

WIDOWS. 

Dower,  aee  Doim 

WILLS. 

See  Descent  and  Distribution;  Esacators  and 
AdmfnistnLton. 

Charitable  begnesta  and  devisas,  see  Charities. 

Constraction  and  eueation  of  powers,  aee  Pow- 
ers, g  2. 

Construction  and  execution  of  tnwts,  see  Tmsts. 

Judgment  of  surrogate  as  d^al  of  due  process 
of  law,  see  Constitntional  Law,  8  Ei> 

Partition  of  eatate  between  deTiseea,  aee  Parti- 
tion. I  1. 

Bestriotiona  on  perpetuitfea,  aee  Perpetoltlea. 


8  1.   BeavlaltM  mmA  tmlUlty. 

*The  harden  of  proving  tliat  a  wilt  was  pro* 
cured  by  undue  inflnuice  held  to  rest  on  the 
party  alleging  it— Halgbt     Haight  (Sup.)  144. 

*A  will  executed  by  one  having  testamoi- 
tary  capacity  and  a  knowledge  of  the  con* 
tents  thereof  can  be  avoided  only  by  influ«co 
amounting  to  force  or  coercion.— Haight  t. 
Haight  (Snp.)  144. 

'Evidence  of  eratta  oeearring  prior  to  and  at 
the  execution  of  a  will  hM  not  to  show  undue 
influence.— Ba^ht  v.  Baii^t  OBnp.)  144. 

*A  will  held  not  unnatoral  in  its  provisiona 
so  as  to  famish  evidence  that  it  was  procured 
b|^undue  influence.- Haight  v.  Haight  (Sup.) 

*Eridence  of  the  conduct  of  the  wife  of  tes- 
tator after  die  execution  of  bia  will  and  during 
his  last  illneas  held  ioauffident  to  justify  a 
finding  of  undue  inflnence.- Haight  v.  Haight 
(Sup.)  144. 

*W1]1  conatTDed,  aad  iadebtedneas  of  son 
held  chargeable  against  his  abare  of  the  eatate. 
—Blair  T.  Keeae  (Sup.)  162. 

'Paper  propounded  for  i^obate  as  a  will  and 
duly  executed,  referring  to  a  paper  not  annex- 
ed to  i^  containing  the  list  of  articles  beoueath- 
ed,  admitted  to  probatfer-In  re  Beina*  Batate 

(Sar.)  203. 

*A  will  held  fatally  defective,  because  not  sub- 
scribed at  tbe  end  thereof  as  required  by  stat- 
ute.-In  re  Diehl'B  Will  (SarO  m. 

Win,  with  addltians  after  rignatnia  made  Iv 
third  party  admitted  to  pntriUar-In  re  Gart- 
land'a^m  (Bar.)  718. 

8  S.   Probate,  estaUUhiaant,  mm&  aaatnl- 
aunt. 

Surrogate  held  to  have  power  under  Code  Civ. 
Proo.  I  2024,  to  determine  whether  I^ws  1860. 
p.  607,  c.  860,  IlmitinK  deviaes  to  charitiea,  ap- 
^ies/— In  re  Talmaga's  Will  (Sap.)  206l 

The  expenses  of  unsacoasaftil  probate  of  a 
will,  incurred  by  the  executor,  held  a  charge  on 
tbe  eatate.— Dodd      Anderaon  <Sap.)  414. 

A  tatator,  in  naming  <me  executor,  gives  bim 
implied  authority  to  charge  the  estate  with  the 
reasonable  expenses  of  proving  the  will. — Dodd 
V.  Anderson  (Sup.)  414. 

*Ihe  ej^enses  of  onsnccessful  probate  of  a 
will  are  not  debts  against  the  estate,  bat  are 
charges  on  it.— Dodd  t.  Anderson  (Sap.)  414. 

Ordinarily  it  is  the  right  and  duty  of  a  pei^ 
son  named  aa  executor  to  offer  the  will  for 
probate.— Dodd  v.  Anderaon  (Sup.)  414. 

In  order  to  admit  a  copy  of  a  foreign  will  to 
record  in  the  office  of  a  surrogate,  under  Code 
Civ.  Proc.  f  2706,  he^d  only  necessary  that  it 
appear  in  some  way  by  the  foreign  record  that 
it  was  "executed,"  not  probated,  in  conformity 
with  the  lawa  of  New  York.— Bradley  v.  Knidop 
(Sup.)  600. 

8  239.  Under  Code  Civ.  proc.  9  2611,  a  will 
executed  aa  roQulred  by  HJie  laws  of  New  York 
by  a  testator  domiciled  in  France,  diapoaing 
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of  personal  property  sitoated  Id  New  York,  heJd 
admissible  to  probate  as  a  will  of  personal  prop- 
erty, notwithatandinK  section  2684^I&  re  Rn- 
bens'  WUl  (Sup.)  941. 

I  240.  Code  Civ.  Proc.  I  2611,  providing  what 
wills  may  be  proved,  conBtraed.--In  re  Rubens* 
Will  (Sup.)  9d. 

*Wliere  the  children  of  a  decedent  were  Us 
sole  heirs  at  law,  his  siater  and  brothers  had  no 
standing  to  contest  the  probate  of  his  will.— 
In  re  Gamer's  Estate  (Sur.)  212. 

*£]vidence  held  to  justify  admission  of  will 
to  probate.— In  re  McOartl^'s  Will  (Sur.)  219. 

•A  snrrogate  is  authorized  by  Code  Civ.  Proc. 
S  2624,  to  construe  a  will  relating  to  both  real 
and  personal  property  on  an  application  for  pro- 
bate, where  the  provisions  are  inseimrably 
connected,  bat  only  so  far  as  they  relate  to  per- 
sonal estate.— Iq  re  Davis'  Will  (Sur.)  265. 

A  will  may  be  rejected  for  a  fatal  defect,  ap- 
pearing on  Its  face,  witiioat  the  surrogate  tak- 
lag  format  proof.— In  rt  DieU's  Will  (Sor.) 
717. 

S  3>  OonatrmotloiL. 

*The  court  cannot  in  Interpreting  a  will  be 
deterred  from  arriving  at  the  meaning  of  the 
testator,  though  a  proper  construction  may 
render  the  will  1nvalid.-«Imps(Mi  t.  Tmst  Co. 
of  America  (Sap.)  156. 

*Tbe  word  ''children**  as  used  In  a  will  means 
descendants  In  the  first  degree  and  does  not 
include  grandchildren,  in  the  absence  of  sat- 
isfactory evidence  that  such  was  the  intent  of 
the  testator.— Davies  v.  Davies  (Sup.)  157. 

*WiIl  construed,  and  share  of  son  of  tes- 
tator dying  without  issue  after  death  of  brother 
and  sister  leaving  issue  held  to  go  to  surviving 
children  of  testator  and  not  to  the  grand- 
children.—Davies  V.  Davies  (Sup.)  167. 

Will  construed,  and  bequest  to  a  college  to  he 
held  in  a  fund  to  be  known  by  a  designated 
name  held  not  to  create  a  trnst.— Harinnaclc  v. 
Knoblauch  (Sap.)  169. 

In  bequest  to  college  on  termination  of  life 
estate,  where  the  amount  to  be  distributed  was 
uncertain,  the  court  would  not  determine  wheth- 
er die  bequest  exceeded  the  statutory  amount 
until  the  termination  of  the  life  estate.— Has- 
brouck  V.  Knoblauch  (Sup.)  159. 

*Will  construed,  and  devise  to  wife  held  not 
an  absolute  gift.— Hasbnrack  t.  Knoblauch 
(Sup.)  169. 

*Will  coostmed,  and  held,  that  a  great 
grandchild  toolc  uo  interest  in  a  trust  fund 
created  by  the  will.— Blair  v.  Keese  (Sup.)  162. 

Where  testator  gave  a  part  of  his  estate  in 
trust  to  pay  the  income  to  his  brother  for  life, 
then  to  his  sister  for  life,  and  the  principal  to 
nephews,  and  provided  In  another  article  that 
the  whole  income  was  to  go  to  his  widow  if  she 
outlived  his  brother  and  sister,  the  two  pro- 
visions were  consistent,  and  the  latt«r  will  not 
be  rejected  to  take  the  bequests  out  of  the  stat- 
ute against  suspension  against  alienation. — 
Simpson  V.  Trust  Co.  of  America  (Sup.)  870. 


Where  the  languid  and  Intent  of  a  will  Is 
clear.  It  cannot  be  changed  by  construction  ;  and 
testator's  intention  must  be  adhered  to,  even 
though  it  leads  to  the  destruction  of  the  will. 
-Simpson  v.  Trust  Co.  of  America  (Sqp^  3Ta 

*A  bequest  to  a  legatee  who  died  before  tes- 
tator held  not  to  be  considered  In  detenninioe 
the  effect  of  the  will.— Sbnpsm  t.  l^ost  Co.  of 
America  (Sup.)  370. 

*Where  a  testator  gave  two-sixthg  of  bia  es- 
tate to  his  wife  for  lue,  and  on  her  death  th« 
part  set  apart  for  her  benefit  to  be  added  in 
eqaal  proportions  to  the  "parts  or  shares"  of 
his  brother  and  sistw  surviving,  the  prior  be- 
qoest  to  his  brother  and  dater  Being  or  Income 
tne  words  "parts  and  shares"  will  be  held  to 
refer  to  the  income  given  the  wUb  and  not  to 
the  principal.— Simpson  T.  Trust  Go.  of  Ameri- 
ca (Sup.)  370. 

S  634.  Will  construed,  under  Real  Property 
Law  (Laws  1896,  p.  664.  c  547)  IS  80,  31,  to 
vest  a  remainder  in  certain  pr<merty  In  C.  as 
of  testator's  death,  subject  to  be  devested  by  the 
birth  of  issue  to  S.  or  by  the  execution  of  a  pow- 
er by  her.— In  re  Haggerty  (Sup.)  1017. 

*tTnder  Real  Proper^  Law,  Laws  1896,  p. 
564,  c.  547,  I  80,  wUl  held  to  create  a  vested, 
ana  not  a  contingent,  remainder  in  testator's 
diildroL— Genunge  v.  Murphy  (City  Ct)  310; 

Testator  devised  his  estate  for  the  purpose  of 
carrying  on  his  business,  and  directed  the  ap- 
plication of  the  Income  to  his  son  and  daughter 
surviving  him.  field,  that  no  part  of  the  in- 
come of  dw  estate  should  be  applied  to  the  con- 
tinuance of  the  bnriness,:— In  n  (^Rdlly  (Sar.) 

2oa 

Testamentary  trust  construed,  and  rt^ht  of 
son  to  Income  of  deceased  sister  until  termina- 
tion of  trast  determined.— In  re  O'Rrilly  (Sor.) 
20a 

*Legacy  held  to  vest  In  legatees,  with  sus- 
pension of  enjmnent  ontil  tii^  reached  the  pre- 
scribed age.— In  re  Becker  (Sur.)  221. 

*Will  construed,  and  held  to  vest  In  testator's 
widow  only  a  life  estate  in  testator's  property, 
with  power  to  use  the  principal— In  re  Davis* 

Will  (Sur.)  265. 

*Will  constroed,  and  held,  that  testator's  chil- 
dren take  as  tenante  in  common,  and  as  to 
share  of  children  dying  before  testator  he  dies 
Intestete.— In  re  Knimmen acker  (Snr.)  596. 

Will  construed,  and  method  of  divisioii  of 
trust  fund  determined.— In  n  Bmwnell  (Sur.) 

597. 

S  4.    Rlchts  and  UablUtlM  of  davlsoes 
nad  lecntoes. 

Under  a  wUl.  testator's  son  hOd  wtitled  to 
such  amount  only  as  the  executors  in  tbpir 
judgment  and  discretion  should  pay  him  for 
support  and  maintenance  of  his  family,  any  snr- 

filns  at  his  death  to  go  to  the  members  of  bis 
amily  then  living,  so  that  his  creditors  could 
not  have  any  part  of  the  income  directed  to  be 
paid  to  them.— Myers  t.  Russell  (Sup.)  620. 

^Interest  on  legacies  Acid  to  ran  from  one 
year  after  the  issuance  of  letters  testameutary* 
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«Jid  not  from  the  time  of  the  valuation  of  the 
estate  the  execotors  required  to  be  made  bj 
the  wUl.— Id  re  Gans'  Wilf  (Sar.)  259. 

•The  bequest  of  certain  life  insurance  A«Id 
a  specific  legacy,  which  carried  with  it  all 
secretions.— In  xe  Oans*  Will  (Snr.)  259. 

"Where  a  will  prorided  that  certain  l^des 
should  abate  it  the  total  estate  as  valued  by  the 
executors  did  not  amount  to  a  certain  suni, 
held  that  the  expenses  of  administration  should 
not  hare  been  deducted  in  determining  the  total 
value  of  the  estate,  but  only  the  jnst  debts.— 
In  re  Gans*  Will  (Snr.)  259. 

*Certain  bequests  held  to  abate  nnder  thepro- 
▼lalons  of  the  will.— In  re  Gans'  Will  (Sior.) 

*Tbe  codicil  to  a  will  held  to  have  relieved 
certain  bequests  from  abatement  provided  for 
In  the  will  itself.-In  re  Gans'  WiU  (Snr.)  209. 

Will  ctmatmed,  and  held  to  provide  for  tiie 
equal  division  of  testator's  reddnary  estate 
among  all  his  nieces  and  nephews. — ^In  re  Butter 
<Sar.)  2T7. 

WITNESSES. 

See  Depodtions;  Bvidwce. 

Exertions  to  ruling  in  examination  of  fOr  pnr^ 

pose  of  review,  see  Appeal,  {  2. 
Perjury,  see  Peijnry. 
To  marriage,  necessity  of,  see  Marriage. 

f  1.  0oBipeteno7> 

*  Under  Code  Civ.  Proc  $  829,  an  objection 
to  a  question  to  plaintiff  in  en  action  on  a  note 
given  by  a  deceased  person  as  to  possession  of 
the  note  at  a  certain  time  held  properly  sna- 
tained.— Wllber  v.  Gillespie  (Sup.)  20. 

'Objection  to  a  question  whether  plaintiff 
was  familiar  with  the  signature  of  the  de- 
ceased maker  of  a  note  held  properly  mstained 
under  Code  Civ.  Proc  I  829.— Wllber  t.  Gilles- 
pie (Sup.)  20. 

•Under  Code  Civ.  Proc  |  829,  a  party  In  an 
action  on  a  note  against  tlie  execatnces  of 
the  deceased  maker  held  incompetent  to  tes* 
tlfy  that  she  had  seen  decedent  write  his  name 
in  order  to  qualify  her  to  express  an  opinion 
(fa  to  the  execution  of  the  note.— Wllber  v.  Gil- 
lespie (Sup.)  20. 

i  2.   CredlblUty^  Impeaehment,  eontra- 
dlotlon,  and  eovroboration. 

i  S17.  An  iuBtruction  authorising  the  jury  to 
disregard  the  testimony  of  a  witness,  because 
his  testimony  conflicts  with  a  statement  made 
on  a  previons  trial,  held  erroneous.— Cullen  v. 
BatUe  Island  ^per  Co.  (Sup.)  ^ 

WORDS  AND  PHRASES. 

**Act  cfoistitutinK  crime."— People  r.  Foster 

(Geo.  Seas.)  706. 
"Actionable  negligence."— ToppI  v.  McDonald 

(Sop.)  821. 

•"A^acent."— Baxter  t.  York  Realty  Co.  (Sup.) 


*"Adioining."—Baxter  t.  YoA  Realty  Co. 
(Sup.)  455. 

•"Beneficial  power."— Kewton  t.  Hunt  (Sup.) 
573. 

•"Beneficiary."— In  re  ERroshaw  (Sap.)  197. 
"Busy."— Graves  v.  Knights  of  the  Maccabees 

of  the  Worid  (Sap.)  948. 
•"Charged."— People  v.  Warden  of  City  Prison 

of  Brooklyn  (Stip.)  492. 
•"Children."— Davies  v.  Davies  (Sup.)  167. 
**CIoBing  of  polls."- Newcomb  v.  Leary  (Sup.) 

657. 

"Complete  his  purdiase."— SUta  Bank  t.  Wil- 

chinsky  (SuiO  1002. 
•"Contiguous."— Baxter  r.  Tork  Realty  Co. 

(Snp.)  450. 

•"Contmgent  estate."— Qenunge    v.  Murpl)y 

(City  Ct.)  310. 
"Covenant  running  with  the  land." — Munro  v. 

Syracuse,  L.  S.  &  N.  R.  Co.  (Sup.)  938. 
•"Dower  and  thirds."— Gail  v.  Gall  (Sup.)  9<i. 
"Duly  given."— Hottenroth  v.  Flaherty  (Sup.) 

1111. 

"Dul^  recovered."— Hottenroth  v  Tlaherty  (Sup.) 

•"Earnings."— Hollender  v.  Priedenbew  (Sup.) 
467, 

•"Election."— People  v.  Foster  (Gen.  Sees.)  706. 

"Engage."— Graves  v.  Knights  bf  the  Maccabees 
of  the  World  (BupJ  9&. 

"Engaged."— Graves  v.  Knights  of  the  Macca- 
bees of  the  Worid  fflup.)  948. 

"Faction  ot  section."— People  t.  Doollng  (Snp.) 

"Felony."— People  v.  Craig  (Sup.)  781. 

•"Fictitious."— Trust  Co.  of  America  t.  Hamil- 
ton Bant  of  New  York  City  (Sup.)  84. 

"First  asBietant."- Wood  v.  Board  of  Educa- 
tion of  Citjf  of  New  York  (Sup.)  078. 

•"Former  conviction."~-People  v.  Wendel  (Snp.) 
301. 

•"Hawking  and  peddling."— Eggleston  v.  Schei- 
bel  (Sup.)  1ft. 

"Hoisting  ai)i>aratu8." — McNeill  t.  Bottsford- 
Dickinson  Co.  (Sup.)  867. 

•"Homicide."— People  v.  Rochester  Ry.  &  Light 
Co.  (Co.  Ct.)  362. 

"If  satisfied."— In  re  Ward's  Estate  (Sur.)  282. 

"Interested."— Graves  v.  Enights  of  the  Macca- 
bees of  the  World  (SupO  948. 

"Intermediate  order."— People  T.  Wendel  (Sup.) 
837. 

•"Just  compensation."— Genesee  River  U,  Co.  v. 

Boylngton  (Sup.)  34S ;  In  re  Low  (Sup.)  610. 
"Malice."— Kavanaugh  v.  Mclntyre  (Snp^  987. 
•"Manslaughter."— People  v.  Rochrater  Ky.  & 

Light  Co.  (Co.  Ct.)  362. 
•"Manslaughter  in  second  degree."— People  v. 

Rochester  By.  &  Light  Co.  (Co.  Ct.)  3*i2. 
"Marriage."— Dletridi  v.  Dietrich  (Sup.)  96& 
•"Mentioned."- Tavshanjian  t.  Abbott  (Sup.) 

583. 

"Misdemeanor."— People  v.  Craig  (Sup.)  781; 

People  V.  Schermerhom  (Co.  Ct.)  222. 
"Patented  article."- Holly  v.  City  of  New  York 

(Sup.)  797. 
"Paying  out." — In  re  Ingraham  (Snr.)  768. 
"Pay  the  purchase  money  into  court."— State 

Bank  v.  Wilcbinsky  (Sup.)  1002. 
•"Perjury."— People  v.  Tatnm  (Snp.)  86. 
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•"Penon."— Milton  M.  Scbnaier  Co.  w.  OzicBby 
(Cnty  Ct  N.  ¥.)  505;  People  t.  Rochester 
By.  ft  Light  Co.  (Co.  Ct.)  tOZ. 

"Petit  laiceny."— People  t.  Craig  (Sup.)  781. 

"Place  of  lib  aoioanL"— Hen  v.  V&t  (Sup.) 
470. 

•"Pre-emption."— Seneca  Nation  of  IndiaOB  t. 

Appleby  (Sup  )  1T7. 
"Presumptions  of  fact."— Dietrich  t.  Dietrich 

(Sup!)  968. 

"Principal  office."— Hurley  v.  Tucker  (Sop.)  980. 

"Principal  place  of  buainess." — Hurley  t.  Tuck- 
er (9ap.)  960. 

♦"Eeasonable."— People  v.  Kosenbei^  (Gen. 
SesB.)  816. 

•"Eeceived."— In  re  Ingraham  (Snr.)  763;  In  re 

Ward's  Estate  (Snr.)  763. 
"Scaffold."— Warren  v.  Post  ft  BIcCord  (Sup.) 

960 

"Shall."— People  t.  Bebnx  (Sup.)  1025. 
•"Specific  legat^."— In  re  Qans*  Will  (Sur.) 

259. 

•"Subject."— Shepard  ft  Horse  Iiumber  Co.  t. 

Kurd  <Sup.)  401. 
"Suhmitted."— Mosehaoer   t.    Jenkins  (Sup.) 

1038. 

"Taximeter  cab."— Lynch  v,  Robert  P.  Murphy 

Hotel  Co.  (Sup.)  915. 
"Telephone."— Gilpin  t.  Savare  (Sop.)  802. 
"Third8."-Gail  v.  Gail  (Sup.)  96. 
"Three  feet  wide  in  the  dear."— Umbers  T. 

NelDken  (Sup.)  6ia 
"Total  estate."— In  le  GaoB*  Will  (Sur.)  2B9. 
•"Treaty."— Seneca  Nation  of  Indiana  t.  Aih 

pleby  (Sop.)  177. 


"Vested  estate."— In  tc  Uacfcrtr  (Snp.)  1017 ; 

Genunge  v.  Maipfay  (Cltr  Ct)  SlO. 
"Vice  prindpaL."— Wood  v.  Board  of  Kduca* 

tion  of  City  of  New  Tork  ^up.)  fi7a 
"Widow  of  a  son." — In  re  Duryea'a  Estate 

(Sup.)  611;  Angus  t.  Comptroller  of  Sute 

of  New  Tork,  Id. 
*nvillful."— People  V.  Potter  (Snp.)  396;  Katm- 

oaugh  T.  Mclntyre  (Sui».)  997. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  MechAnics' 
Uens. 

A  conplaimt  on  a  void  written  contract  held 
to  state  a  cause  of  action  for  WKnlnal  damages 
on  fnmlied  assnmpeit:  and  hence  not  to  be  de- 
murrable for  want  of  facta.- Akers  t.  Matoal 
Life  Xna.  Go.  of  New  Tork  (Sap.)  251 

WRITS. 

See  process. 

Particuiar  writ*. 
See  Certiorari :  ExecotioD ;  Jjiiunctlon ;  Handa* 

mns;  Quo  Warranto. 
Writ  of  error,  see  Appeal. 

YEAR. 

Dstates  tor  years,  see  Landlord  and  Tenant 


•Mat  uaotetadL  syllafcfg. 


Digitized  by 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


